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ADVERTISEMENT. 


Thb  Notes  of  Mr.  Justice  Patteaon  and  the  present  Editor  in 
the  Fifth  Edition  have  been,  generally  speaking,  retained  in 
the  present ;  and,  in  order  to  distinguish  them,  the  additional 
matter  and  new  Notes  introduced  into  this  Sixth  Edition  have 
been  enclosed  by  brackets. 

HiL  Term.  1845. 


PREFACE  TO  THE  FIFTH  EDITION. 


In  this  Fifth  Edition,  the  Notes  of  Mr.  Serjeant  Williams  are 
referred  to  by  Figures :  those  of  the  present  Editors  by  Italic 
Letters.  Some  additional  matter  left  in  manuscript  by  the  late 
Serjeant  will  be  found  in  the  body  of  his  Notes. 

The  present  Editors  have  endeavoured  to  add  all  the  cases 
whidi  have  been  decided  since  the  last  Edition,  upon  the  sub'* 
jects  treated  of  in  the  former  Notes ;  and  some  few  Notes  wiU 
be  found,  upon  subjects  not  before  discussed,  which  appeared 
to  them  to  be  connected  with  the  matters  contained  in  these 
Reports. 

HiL  Term.  1824. 


PREFACE 


TO 


THE    THIRD    EDITION. 


This  Book  is  much  esteemed  by  the  Profession  as  well  on 
accomit  of  its  subject,  which  consists  chiefly  of  decided  Cases 
upon  Pleading,  as  of  the  concise,  clear,  and  pointed  method  in 
which  the  Decisions  are  given  in  it. 

The  Entries  are  also  in  general  very  good,  and  deserve  the 
perusal  and  attention  of  the  Student  ;  and  particularly  so,  as 
objections  were  taken  to  several  parts  of  them  which  are  dis- 
cussed and  decided,  and  the  Decisions  for  the  most  part  adhered 
to  ever  since;  a  circumstance  which  renders  this  a  valuable 
Book  of  Precedents  as  well  as  of  Reports. 

It  occurred  to  the  Editor,  that  if  he  could  further  recommend 
this  Book  by  making  it  a  kind  of  Introduction  to  the  Rules  and 
Doctrine  of  Pleading  applied  to  Practice,  he  should  be  employ- 
ing his  leisure  time  usefully  to  the  Profession,  and  advantageously 
to  himself.  With  this  view  he  has  translated  the  Entries  into 
English,  and,  in  order  to  induce  the  Student  to  l-ead  them  with 
attention,  has  to  many  of  them  subjoined  Notes,  in  which  he 
has  endeavoured  to  explain  fh>m  authorities  the  grounds  and 
principles  upon  which  the  Rules  are  founded ;  has  in  some  in- 
stances illustrated  those  Rules  by  practical  examples,  and  has 
pointed  out  the  difference,  when  any  such  exists,  between  the 
present  manner  of  Pleading,  and  that  which  is  used  in  the  Entry. 
He  has  also  added  Notes  to  the  Cases  containing  some  observa- 
tions, and  most  of  the  authorities  both  ancient  and  modem. 


PREFACE. 

Some  of  the  Notes,  the  Editor  is  aware,  are  long ;  much  longer 
mdeed  than  he  at  first  mtended.  — But  when  a  Note  was  begun, 
he  was  tempted  to  investigate  the  whole  subject  in  the  best 
manner  he  washable,  from  a  hope,  at  least,  that  a  full  discussion, 
though  it  much  increased  his  labour,  would  be  found  more  use- 
M  to  the  Student  than  mere  references  to  Cases,  unaccompanied 
with  any  introductory  observations.  He  submits  this  Edition  to 
the  candour  of  the  Profession,  in  full  confidence  that  they  will 
overlook  the  many  mistakes  and  imperfections  which  will  be 
found  herein. 

The  Editor  thought  it  advisable  to  publish  the  First  Volume 
now ;  he  will  thereby  be  able  to  judge  whether  his  method  meets 
with  approbation.  I£  it  should,  he  will  be  encouraged  to  proceed, 
with  cheerfulness,  and  that  zeal  which  approbation  never  fails 
to  give.  And,  on  the  other  hand,  if  it  should  be  thought  that 
he  has  heen  too  tedious,  he  will  have  an  opportunity  of  altering 
his  method  in  the  next  Volume.  This  he  intends  to  publish  as 
soon  as  is  consistent  with  his  professional  avocations ;  which, 
fiom  the  benevolence  of  the  Profession,  are  much  greater  than 
he  has  any  claim  to,  or  even  ever  expected. 

Jutu  I9ih.  1799. 


PREFACE 


TO 


THE    FOURTH    EDITION. 


The  last  Edition  having  been  some  time  otit  of  print,  the 
Editor  has  I5een  induced  to  publish  another.  This  Edition 
contains  a  reference  to  most  of  the  Cases,  determined  since  the 
last  Edition,  which  are  applicable  to  the  subject  of  these  Notes, 
and  an  addition  to  many  of  the  notes,  particularly  to  the 
note  respecting  the  Assignment  of  Breaches  on  the  statute  of 
8  &  9  W.  3.  c.  11.  s.  8.  in  the  case  of  Gainsfard  v.  Griffith^  and 
to  the  note  on  the  Revocations  of  Wills  in  the  case  of  Duppa 
V.  Mayo^  both  in  the  first  Volume.  The  paging  of  the  former 
Edition  is  preserved  as  far  as  it  is  accurate,  and  altered  only 
where  it  requires  correction. 

il/TTt/lSM.  ]809. 


TO  THE  RIGHT  HONOURABLE 

JOHN    LORD    ELDON, 

LORD  mOH  CHANCELLOR  OF  GREAT  BRITAIN, 

iTC.  rrc.  ETC. 


MT  LOBD, 


When  I  first  ventored  to  send  an  Edition  of  these  Eeports 
into  the  world,  a  diffidence  of  my  pretensions,  and  an  apprehen^ 
fflon  of  bringing  a  discredit  upon  any  one,  to  whom  I  might 
address  it,  discouraged  me  from  publishing  it  under  the  pro- 
tection of  any  name. 

Bat  the  faYourable  reception  with  which  this  work  has  been 
honoaied,  and  the  good  opinion  which  your  Lordship  has  been 
pleased  to  entertain  of  it,  have  excited  in  me  a  hope  that  my 
endeavours  may  not  have  been  entirely  unsuccessfiil ;  and  have 
encouraged  me  with  less  apprehension  humbly  to  offer  to  your 
Lordsliip,  as  a  small  mark  of  my  respect  and  veneration,  the 
result  of  those  labours,  which  were  begun  and  considerably 
proceeded  in  during  the  time  your  Lordship  presided  in  the 
court  of  Common  Pleas,  with  so  much  honour  to  yourself,  and 
advantage  to  the  community. 

As  your  Lordship  is  one  of  those  characters  Who  are  as  soli- 
dtous  for  the  conceaknent,  as  the  performance  of  good  actions, 
I  shall  not  avail  myself  of  this  occasion  to  dwell  upon  your  Lord- 
ship's distinguished  qualities  and  talents,  but  beg  leave  to  sub- 
scribe myself  with  the  greatest  sincerity  and  respect, 

My  Lord, 

Your  Lordship's  obliged 

And  most  dutiful  Servant, 

JOHN  WILLIAMS. 

AprU  13. 1809. 
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Alston  V.  Buscough,  i.  228. 

V.  Mills,  i.  300  g. 

V.  Scales,  i.  322  c. 

'  V,  Underbill,  ii.  2.  61  c, 
Amand  v.  Jersey,  ii.  8/ 
Am  cots  V.  Amcots,  ii.  210  t. 
Amery  v.  Rogers,  ii.  203  d. 
Amey  ▼.  Long,  i.  228  b. 


Amor  V.  Cuthbert,  i.  207.  207  c. 
Amory  v.  Broderick,  i.  33  c.  286  a. 
Anderson  v.  Anderson,  ii.  44  c. 
— ^—  V.  Chapman,  i.  28. 

V.  Coxeter,  i.  327  d. 

V.  Fuller,  i.  327/. 

V.  Hampton,  i-  35  c, 

V.  Hayman,  i.  211  b* 

V.  Martindale,  i.  154. 

V.  Pitcher,  ii.  201  a. 

V.  Royal  Exch.  Assur.  Co., 

ii.  202^.  203i. 

-»  V.  Sanderson,  ii.  64  d. 

V.  Shaw,  i.  33/  ii.  336  b. 

V.  Thomas,  i.  318  a. 

V.  Thornton,  ii.  291  c  415i. 

V.  Wallis,  ii.  203  i. 


Andrew  v.  Lewkner,  hundred  of,  ii.  377. 

V.  Fearse,  ii.  418  a. 

Andrew's  case,  i.  322  a.  ii.  726.  158  A. 
Andrews  v.  Blake,  ii.  107  a. 

V.  Clerke,  i.  67  b, 

V.  Cromwell»  ii.  45  m.  101. 

V.  Delahay,  i.  286.  ii.  210  b. 

V.  Harper,  ii.  72  z. 

V.  Marris,   i.   28  a.   298.    ii. 

101  AA. 

V.  Palmer,  ii.  133^. 

V.  Smith,  i.  211  r. 


Anfield  v.  Feverhill,  i.  131  r. 
Angell  V.  Angell,  ii.  45  m. 
Anger  v.  Wilkins,  ii.  171  e.   . 
Angerstein  v.  Bell,  ii.  201  h, 
Annen  v.  Woodman,  ii.  201  b. 
Ansell  ▼.  Evans,  i.  327  e. 

V.  Robson,  i.  241. 

V.  Smith,  i.  28. 

V.  Waterhouse,  i.  291/ 

Anson  ▼.  Jeffireson,  ii.  43  b. 
Anstey  v.  Marden,  i.  211  e. 
Anstruther  v.  Chalmer,  i.  275. 
Anthony  v.  Rees,  ii.  lie. 
Apothecary's  Co.  v.  Alien,  i.  309  a. 

V.  Collins,  i.  309  a. 

■ v.Greenough,  i.309a. 

V.  Greenwood,  i.  309a. 

V,  Harrison,  ii.  101  /. 

V.  Roby,  i.  309  a. 

V.  Warburton,  ib. 

Appesley  v.  Ive,  ii.  71  </. 
Appleton  y.  Doily,  ii.  305  c. 

V.  Stoughton,  i.  312/ 

Archbold  v.  Smith,  ii.  lOUo.  101  z. 
Archer's  case,  ii.  381  a.  382.  383a. 
Archer  v.  Dudley,  i.  195  A. 
V.  English,  i.  33  «•. 


NAMES  OF  CASES  REFERRED  TO. 


Archer  v.  Hale,  i.  195  A^ 

V.  Marah,  ii.  156  a. 

■  V.  Owen,  i.  827  c. 

Ard  and  Smith's  case,  ii.  42  a, 
Arden  v.  Connell,  ii.  107a» 

V.  Fullen,  ii.  422  h. 

Arkwright  v.  Gell,  ii.  114  ft.  175/ 
Ariett  V.  EHi8,  i.  3536.  353c?. 
Arlington  v.  Merricke,  i.  117.  ii.  414  a. 

415.  415  ft. 
Annet  v.  Innes,  ii.  201^.  201  h, 
Annfield  ▼.  Burgin,  i.  S3  f . 
Armitage  v.  Rigby,  ii.  72  a.  72  z. 
Annoiy  v.  Delamirie,  ii.  47^. 
ArmstroDg  v.  Lewis,  i.  309  c. 

V,  Marshall,  i.  327c. 

.  V.  Wholesey,  i.  278  e. 

Arnold  v.  Arnold,  iL  5  ft.  171c. 

▼.  Jefferson,  ii.  47  c 

V.  Johnson,  i.  195  c. 

T.  Mayor  of  Poole,  i.  340.  ii.  1 37 1. 

V.  Webb,  ii.  127. 

Amsby  v.  Woodward,  i.  287c. 
Arran,   Countess,  v.  Crispe,   i.  117  a. 

ii.  84  d. 
Arthur  v.  Bokenham,  i.  277  c.   277^. 

278  c.  278/ 
Anmdel,   Corporation   of,  v.  Bowman, 

i.  14.  24. 
Aschcomb    v.   Elthorn    (hundred),   ii. 

376  a. 
Ascue  and  HoUins worth's  case,  i.  291  a. 
■■  V.  Fuljambe,  ii.  70.  148.' 

'  V.  Sanderson,  i.  14-  27.  28  a. 
Ashbee  y.  Pidduck,  ii.  48  ft. 
Ashby  v.  Harris,  i.  286. 

V.  James,  ii.  127rf. 

▼.  White,  ii.  101  c. 

Ashcroft  V.  Bourne,  L  263  a. 
Ashe  ▼.  Doughty,  i.  117  ft. 
Ashley  ▼.  Ashley,  i.  186, 186  a. 
Ashmead  ▼.  Ranger,  i.  322  c^  323. 
Ashmore  ▼.  Hardy,  ii.  284  ft. 

▼.  Rypley,  i.  291. 
Ashpole's  case,  iL  376  c. 
Ashton  V.  Poynter,  i.  327  c. 
V.  Sherman,  i.  337  ft.  337  c.  338. 

ii.  49. 
Asharst  v.  Mingay,  i.  241. 
Aspinall  v.  Petoin,  i.  185. 
Aspindall  ▼.  Brown,  ii.  158  a. 
Asser  v.  Finch,  i.  300  ft. 
AstiU  ▼.  Clarke,  i.  187. 
Astley  ▼.  Weldon,  i.  58  c. 
T.  Young,  i.  131  ft.  131c. 


Astmal  V.  Astmal,  ii.  44  a. 
Aston  V.  George,  ii.  133/ 
— —  v.Whitenall,  ii.  235  a. 
Astry  v.  Ballard,  ii.  259  a. 
Atherton  v.  Hole,  ii.  47. 

V.  Pye,  i.  185  ft.  185  c. 

Athill  V.  Corbet,  i.  84..   • 
*  Atkey  ^.  Heard,  ii.  47  y. 
Atkins  V.  Ban  well,  ii.  137  c. 

V.  Davis,  ii.  423  c. 

V.  Hill,  ii.  137rf. 

V.  Owen,  ii.  47  «• 

-  V.  Tredgold,  ii.  64^. 

V.  Walcot,  i.  206. 

Atkinson  v.  Anderson,  ii.  300 1. 
■  V.  Baker,  i.  261. 


•m  V.  Bell,  ii.  47 1. 

-  V.  Blake,  ii.  68  a. 

-  V.  Coalsworth,  i.  291. 

-  V.  Davies,  iL  319c. 

-  V.  Hutchinson,  ii.  388  m. 

-  V.  Jameson,  i.  35. 

-  V.  Matteson,   i.   35  c.   299  ft. 

ii.  61  c. 

-  V.  Raleigh,  i.  229  a. 

-  V.  Teasdale,    i.   346.   346  a. 

346  c. 
V.  Warne,  i.  28. 


Atlee  V.  Backhouse,  ii.  137  t. 
Attersol  v.  Stevens,  ii.  259  d* . 
Attersoll  v.  Briant,  ii.  47  A. 
Atthill  V.  Atthill,  i.  346/ 
AttorneyGeneralv.  Aldersey,  i.  219  ft. 

■  v.  Andrew,  ii.  70/ 

■ V.  Bright,  ii.  388  m. 

"        v.  Buckeridge,  i.235a. 

V.  Donaldson,  i.  347  e. 

■  V.  Dowding,  i.  278  ft. 

v.  Downing,  i.  278  ft. 

v.  I^arnham,  i.  339  a. 

V.  Gauntlett,    i.   346. 

353  c. 

v.  Gill,  ii.  388  a, 

V.  Ruper,  ii.  47  c. 

■  V.  Rye,   mayor  of,  i. 

340  ft. 

-  v.  Scot,  ii.  1 1  ft.  46  ft. 

■  V.  Sewell,  ii.  70  c. 
V.  Vigor,  i.277/  278/ 

278  ft.  319ft. 
Attree  v.  Scutt,  ii.  168  c. 
Atwood  v.Burr,  i.  341  a.  ii.  Ic.  63ft.  71  a. 

V.  Davis,  ii.  209  <f.  210. 

v.  Taylor,  i.  201.  235  a. 

Atty  V.  Parish  i.  277  a. 
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Aubert  v.  Maze,  ii.  137  A. 
Aubrey  v.  Bridgewater,  ii.  42  o. 
Audley  v.  Pollard,  i.  319  t.  319  k. 
Augero  v.  Keen,  ii,  4156. 
Auriol  V.  Smith,  ii.  293  b. 
Austen  v.  Bewley,  i.  210  c?. 

V.  Craven,  ii.  47 1, 

V.  Howard,  i.  195  A. 

Austerbury  v.  Morgan,  i.  58  a. 
Austin's  case,  ii.  1596. 
Austin  V.  Bennet,  ii.  168  a. 
^— -^  V.  Culpeper,  i.  24'7a. 
— ^—  jf.  Debnam,  i.  230  a. 
■  V.  Howard,  i.  195/i. 

V.  Pigot,  i.  142. 

Auworth  V.  Johnson,  i.  323  d. 

Avery  v.  White,  i.  66. 

Awdeley's  case,  i.  31 9  A. 

Azford  V.  Perrett,  i.  195  /. 

Aylett's  case,  i.  248  a. 

Aylett  V.  Lowe,  ii.  210  b.  344. 

Ayling  v.  Whicher,  ii.  47  q* 

Aylmer  v.  Hide,  i.  1  a. 

Ayloffe   V.   Scrimpshire,  ii.  47  ff-  48. 

48  b.  103  b. 
Aylor  ▼•  Chep,  i.  183  a. 
Aynsley  v.  Wordsworth,  i.  277. 
Ayre  v.  Aden,  ii.  47  b.  344  a. 

V.  Craven,  ii.  307  6. 

V.  Lenthall,  ii.  101  c. 

Ay  res  v.  Huntingdon,  ii.  9  d. 


B. 

Baber  v.  Harris,  i.  322  6. 
Bach  V.  Meats,  ii.  284  b. 

V.  Owen,  i.  33  6. 

Bache  v.  Proctor,  i.  65  a. 
Bachelor  v.  Ellis,  ii.  71  a.  101  ^. 

V.  Vvse,  ii.  47  hb, 

Bacheloure  v.  Gage,  i.  240  a.  241  c.  274. 
BackweU  v.  Bardue,  i.  216. 

Bacon  v.  Ashton,  i.  290. 

v.  Dubarry,  i.  327. 

V.  Peck,  ii.  68  d,  68/. 

v.  Smith,  ii.  252.  252  b. 


Baddeley  v.  Shafto,  ii.  71  6. 
Bade  v.  Starkey,  ii.  212  &  213. 
Badger  v.  Ford,  i.  349  a.  353  c. 

V.  Lloyd,  i.  152. 

Bage  v.  Bromuel,  ii.  117/ 
Bagshaw  v.  Spencer,  ii.  11  tf.  11/ 
Bailey  v.  Appleyard,  i.  269  a.  ii.  175  p. 

175  A. 
v.  Croft,  ii.  137  A. 


Bailey  v.  Ekins,  ii.  8/ 

v.  Hantler,  ii.  26. 

Baillie  v.  Kell,  i.  23  6.  28. 
Baily  v.  Taylor,  i.  103. 
Bain  v.  Cooper,  i.  9  a. 
Bainbridge  v.  Ashburton,  i.  277^ 

V.  Firmstone,  ii.  137 1. 

V.  Nelson,  ii.  203  i. 

Baker  v.  Bache,  ii.  171  a.  , 

V.  Bulstrode,  ii.  101  f.  101  /. 

V.  Daniel,  ii.  45/ 

V.  Dening,  i.  280  6. 

■  V.  Dewey,  i.  325. 

V.  Edwards,  ii.  291  e. 

V.  Garratt,  i.  195 1. 

V.  Gostling,  ii.  418  e, 

V.  Gough,  ii.  209  a. 

V.  Grenhill,  ii.  158/ 

V.  Holtzaffell,  ii.  422  6. 

V.  Keen,  ii.  137^. 

V.  Lade,  i.   195  g>  ii.  97.  97  e. 

101  dd,  287. 

V.  Newman,  ii.  336  c 

V.  Ridgway,  ii.  148  6. 

Baldwin  v.  Cole,  ii.  47  m.  47  o. 
V.  Elphinston,  i.  132  a.  1326. 

■  V.  Morgan,  ii.  71  rf. 

V.  Noaks,  ii.  168  6. 

Bale  V.  Hodgetts,  ii.  107  a. 
fiales  V.  Wingfield,  ii.  47# 
Ball  V.  Blackwood,  ii.  61  A. 

—  V.  Cobus,  i.  309  c.  312. 

—  V.  CuUimore,  i.  276  6. 

—  V.  Hamlet,  i.  288  A. 

—  V.  Peake,  ii.  352. 

—  V.  Rowe,  i.  'SOO  i. 

—  V.  Russel,  ii.  72. 

—  V.  Stanley,  ii.  68  6. 

—  V.  Wymersley,  hundred  of,  ii.  376ir. 
Ballard  v.  Bennet,  ii.  101  a. 

v.  Dyson,  ii.  175  /. 

v.  Oddev,  i.  295. 

V.  Way,'i.  269  d. 

Balls  V.  West  wood,  i.  217  a.  ii.  418  6. 
Bally  V.  Wells,  i.  288  «.  ii.  304,  805. 
Balme  v.  Hutton,  ii.  47  cc. 
Bamford  v.  Baron,  ii.  47  6. 
Bampton  v.  Paulin,  i.  21 1  e. 
Bane's  case,  i.  2106. 
Banfill  V.  Leigh,  i.  9.  9  6. 
Banker  s  case,  ii.  101  6. 
Banks  V.  Angell,  ii.  285  a.  320. 

V.  Parker,  i.  247.  ii.  295  e. 

V.  Self,  i.  67  6. 

V.  Thwaites,  i.  33  6. 

Barbe  q.  t,  v.  Parker,  i.  295. 


NAMES  OF  CASES  REFERRED  TO. 


Barber  v.  Barber,  ii.  127/. 

V.  Dennis,  ii.  47  g» 

▼.  Fletcher,  ii.  201. 

V.  Fox,  L  210  c.  21 1  e.  ii.  137  e, 

V.  Giles,  ii.  131. 

■  V.  Lloyd,  ii.  52  r. 
V.  Pomroy,  i.  286  a. 


Barclay's  case,  i.  363  a. 
Barclay  v.  Cousins,  ii.  203. 

V,  Lucas,  ii.  414  a. 

V.  Stirling,  ii.  201  k,  203^. 

Barcock  v.  Thompson,  ii.  11  d.  72  z. 

72bb.72cc.72ee, 
Bardons  v.  Selby,  ii.  295  c. 
Barford  v.  Stuckey,  i.  154. 
Bai^rave  ▼.  Atkins,  ii.  293  a. 
Barham's  case,  i.  243  a. 
Baring  y.  Christie,  ii.  101^. 
Barjeau  v.  Walrasley,  ii.  137  A. 
Barker  v.  Borne,  ii.  7  d. 
— ^—  V.  Braham,  i.  75. 

y.  Darner,  i.  238.  240,  241  d. 

241  e. 

y.  Greenwood,  ii.    He.   11  d. 

lie.  11^. 

V*  Keat,  ii.  97  c. 

V.  Lade,  i.  236.  236/ 

■  y.  Parker,  ii.  414  a.  415. 

■  V.  Richardson,  ii.  175  i. 
.  V.  Stubbfl,  i.  291  /. 

• y.  Warren,  ii.  5  d* 

Barlow  y.  Rhodes,  i.  323  b.  ii.  401  a. 
Bamaby  y.  Sanderson,  ii.  101  y. 

V.  Saunderson,  ii.  101  y. 

Barnard  y.  Berger,  ii.  61 1. 

• V.  Dathy,  i.  28  b.  286  a. 

V.  Godscall,  i.  240  a. 

■  V.  Guy,  ii.  101  s. 

y.  King,  ii.  133. 

— ■• V.  Moss,  i.  318. 

Barnardiston  y.  Chapman,  i.  291  m.  ii. 

47/1. 
Bameficld  v.  Hutchins,  ii.  101  e. 
Barnes  y.  Batcher,  i.  28. 

——   y.  Constantine,  ii.  308. 

•  y.  Crowe,  i.  278  b.  278  c. 

— -  y.  Gladman,  i.  97. 

' y.  Greenwell,  i.  33. 

-^—  y.  Heodley,  i.  295  b, 

V.  Hunt,  i.  300/  300^. 

■ V.  Whiteman,  i.  195  c. 

Bamett  v.  Craw,  ii.  68. 
Bams  y.  Eyles,  i.  39. 

•  V.  Hughes,  i.  312  a. 

Baron  V.  Berkely,  i.  219  ft.  219rf. 

V.  Husband,  i.  2106. 


Ban*  y.  Satchwell,  ii.  72  y. 
Barrack  y.  Newton,  i.  23  a, 
Barraclough  y.  Johnson,  ii.  175  fit. 
Barratt  y.  Collins,  ii.  117.  117  6. 
Barrell  y.  Trussell,  i.  21 1  a. 
Barret  y.  Fletcher^  i.  103. 

—  V.  Trotman,  ii.  1 1  A. 

y.  Wilsop,  i.  327  e 

Barrett  v.  Barrett,  ii.  259. 
Barrington  y.  Turner,  i.  84. 
Barrow  v.  Barrow,  i.  280  c. 

V.  Bell,  ii.  202  ff. 

y.  Llewellin,  i.  132. 

■      V.  Poile,  ii.  148  a. 
Barry  y.  Arnaud,  i.  312  c. 

y.  Barry,  ii.  71  e. 

V.  Goodman,  i.  234  a. 

y.  Robinson,  i.  217. 

Barrymore  v.  Taylor,  i.  67  c 
Barsdale  v.  Drew,  ii.  72  d. 
Bartelot  y.  Barton,  ii.  2  e. 
Bartholomew  y.  Dightou,  ii.  212  a.  213. 
Bartlett  y.  Bartlett,  i.  195  h. 

•  y.  Pentland,  ii.  200. 

Barton  y.  Aldeworth,  ii.  61  / 
'  V.  Fitzgerald,  i.  60. 

V.  Glover,  i.  58  c. 

V.Webb,  ii.  411 

'  V.  Williams,  ii.  47  p* 

Barwell  v.  Ad  kins,  i.  243  e. 
Barwicke  v.  Gybson,  i.  235. 
Basan  v.  Arnold,  i.  269  b.  ii.  207  b. 
Baskerville  v.  Agbridge,  hundred  of,  ii. 

375.  375  a. 
Baskett  v.  Barnard,  ii.  101  L 
Baspole's  case,  i.  32  a.  324.  327. 
Bass  V.  Hickford,  i.  246. 
Basset  v.  Maynard,  ii.47/ 

v.  Mitchell,  i.  299  b.  299  c. 

— •  V.  Salter,  i.  35. 

Bastard  v.  Hancock,  i.  291  ff.  ii.  117  c. 
Basten  v.  Butter,  ii.  1506. 

y.  Carew,  i.  263  a. 

Batcbelor  v.  Ellis,  ii.  71.  101^. 
Batchelour  v.  Gage,  i.  24>0  a,  241  c.  274. 
Bateman  v.  Allen,  ii.  180  a. 
■  V.  Dunn,  ii.  68  a. 

V.  Phillips,  i.  9  d.  211. 

V.  Pinder,  ii.  64  k,  64  k. 

■  V.  Woodcock,  ii.  5  d. 

Bates  V.  Cooke,  ii.  133  6.  133  g. 
V.  Grabbam,  ii.  200  a. 

-  V.  Jenkiiison,  ii.  1  c. 
.V.  Pilling,  i.  75. 

V.  Winstanley,  ii.  423  c. 

Bateson  v.  Green,  i.  353  b. 
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Batson  v.  Spearman,  i.  33  6. 
Bath,  Earl  of,  v.  Abney,  i.  147. 

V.  Bradford,  Earl  of,   ii. 

8/  72  gg. 
Bathurst's  case,  i.  217  d. 
Batt  V.  Bradley,  i.  300/ 
Batterbee  v.  Davis,  i.  33  c; 
Battersby  v.  Kirk,  ii.  1^1  a. 
Battey  v.  Trevillion,  i.  286. 
Battley  v.  Faulkner,  ii.  63  e. 
Baxter  y.  Grey,  i.  269  hn 
■  V.  Hozier,  ii.  127. 

V.  Peach,  ii.  6  6.  71  dL 

V.  Taylor,  i.  322  e.  ii.  175  «. 

Bayley  v.  Ashton,  ii.  64  k. 
V.  Homan,  ii.  137  il 
— —  V.  Haghes,  i.  201. 
Baylis  v.  Hayward,  ii.  72  dd, 
T.  Lawrence,  i.  24^. 

V.  Manning,  ii.  45/ 

Bayly  v.  Bunning,  i.  219^. 

▼.  Taylor,  i.  103  h. 

Baynes  v.  Brewster,  i.  228  h. 

'  V.  Forrest,  ii.  72  y. 
Baynham  ▼.  Matthews,  i.  103  6.  103  c. 
Baynon  v.  Batley,  i.  274. 
Beach  y.  Turner,  i.  312. 
Beadsworth  y.Torkington,  i.  345.  346^. 
Beake  y.  Kent,  i.  334. 
Beal  y.  Simpson,  i.  23.  298  a. 

-. V.  Web,  i.  140  a. 

Beale  y.  Moore,  i.  300  b. 
y.  Nind,  ii.  64  a. 
y.  Sanders,  i.  276  a.  323  d. 
Bealey  v.  Shaw,  ii.  114  a.  175  c. 
Bealy  v.  Greenslade,  ii.  64  ^. 

y.  Sampson,  ii.  61/ 

Beamond  y.  Long,  ii.  72  m. 
Beamont*s  case,  i.  334. 
Bean  y.  Stupart,  ii.  201. 
Beany  y.  Turner,  i.  320  a. 
Beard  v.  Beard,  i.  280  a, 

y.  Wescott,  ii.  388/ 

Beardmore  y.  Rattenbury,  ii.  2  a, 
Bearc  y.  Beachcr,  ii.  101  h» 
Bearecroft  y.  Buraham,  hundred  of,  ii. 

376  d. 
Bearpark  y.  Hutchinson,  i.  261. 
Beasley  y.  Clarke,  ii.  175/ 
Beathem  y.  Terry,  ii.  202  b. 
Beatson  y.  Haworth,  ii.  201  ^. 
Beau  y.  Bloom,  i.  346.  ii.  117  «. 
Beauchamp  y.  Crofts,  i.  131  c, 
Beauclerck  y.  Dormer,  ii.  388  m. 
Beaufort,  Duke  of,  v.  Welch,  i.  83. 
Bcaumont*8  case,  i.  334. 


Beaumont  y.  Dean,  ii.  44  e. 
Beayan  y.  Delahay,  i.  288  a.  ii.  284  e» 
Beayor  y.  Partridge,  ii.  388  o. 
Beawfage*8  case,  L  16L  ii.  60.  61/ 
Beck  y.  Rebow,  ii.  259  a. 

y.  Sargent,  ii.  133  a.  133^. 

y.  Welsh,  ii.  42  p. 

Beckford  y.  Parnecott,  i.  278. 
— — —  y.  Welby,  iL  61  ^. 
Beckham  y.  Drake,  i.  291  «. 

y.  Knight,  L  291  e.  iL  101  e. 

Beckwith  v.  Wpod,  ii.  377  e. 
Bedell's  case,  ii.  97* 

Bedell  y.  Lull,  i.  22.  207  «.  ii.  27. 
Bedford,  Duke  of,  y.  Alcock,  ii.  117  c 

■ —  y.  Emmet,  ii.  114  / 

Bedford's,  Earl  of,  case*  i.  347  d. 
Bedford,  Mayor  of,  y.  Fox,  i.  312  c. 
Bedingfield*s    case,    L  260  a.  iL  44  6. 

44  c£. 
Bedo  y.  Piper,  ii.  194. 
Beecher's  case,  ii.  46  c.  101  x,  191. 
Beecher  y.  Shirley,  i.  207. 
Beed  y.  Blandford,  i.  269  d. 
Beely  y.  Purry,  i.  233  b.  241  / 
Bees  y.  Williams,  i.  236  e. 
Beesley  y.  Dolley,  i.  33  k.  ii.  291. 
B^nis  y.  Armistead,  i.  309  r. 
Belasyse  y.  Hester,  i.  285. 
Belay  s  case,  ii.  387  a. 
Belcher  y.  Sikes,  i.  60  cu 
Belfour  y.  Weston,  iL  422  a.  4^2  b, 
Belk  y.  Broadbent,  i.  91  a.  300  L 
Bell  and  others,  exparte,  ii.  137  A. 
Bell  y.  Ansley,  ii.  203. 

y.  Bolton,  i.  329  a.  334. 

y.  Byrne,  i.  121  «• 

y.  Carstairs,  ii.  201. 

y.  Gillson,  iL  201  c.  201  dl 

V.  Hodson,  ii.  201  k, 

y.  Jacobs,  ii.  101  t'L 
y.  Potts,  ii.  101  gg. 

y.  Stone,  L  247  d. 

y.  Taylor,  ii.  61  /. 

y.  Tuckett,  iL  295  c.  319. 

y.  Twentyman,  L  322  e. 

y.  Wardell,  ii.  5  c. 

Bellamy's  case,  i.  9.  234. 
Bellasis  y.  Burbrick,    i.  202  o.  203.  ii. 

415  a. 

y.  Ebsworth,  ii.  415  a. 

y.  Han  ford,  ii.  72  €• 

Bellew  V.  Aylmer,  ii.  72j^  101  tr. 

y.  Scott,  L  341  a.  iL  101  oo. 

Belshaw  y.  Marshall,  ii.  101  t. 
Benbridge  v.  Day,  ii.  379  a. 


NAMES  OF  CASES  REFERRED  TO. 


Bendix  v.  Wakeman,  ii.  210  g. 
Bengough  v.  Rossiter,  ii.  59  a.  61  g» 

61  m. 
Benjamin  t.  Bank  of  England^  ii.  47  d. 

V.  Howell,  ii.  5f. 

Benn  v.  Batem&n,  i.  300  c. 

Bennet  v.  Filkins,  i.  14  a.  21  a.  22. 

132  b.    209.  288  t.  291  n.  298  a. 

ii.  5  a.  27.  50.  73.  79.  16a 

V.  Holbech,  i.  103  dU  312  «.  339. 

V.  Nicholls,  ii.  101  A, 

V.  Norwichy  Bishop  of,  ii.  117  a, 

-^— -  V.  Reeve,  i.  346  rf. 

V.  Spinke,  i.  346  c 

Bennett's  case,  i.  236  a. 

Bennett  v.  Bennett,  i.  131  a.  244  c. 

▼.  Coster,  i.  300  c. 

V.  Holbech,  i.  274. 

■  V.  Talbot,  i.  135  a. 

-^^—  V.  Tankerville,  i.  278  t. 
Bennison  ▼.  Thelwell,  ii.  295  c.  319. 

▼.  Watson,  ii.  72  A. 

Benskin  ▼•  French,  ii.  60. 
Benslej  ▼.  Begnold,  i.  309  c, 
Benson  v.  Bennett,  i.  325. 

V.  Chapman,  ii.  203  h, 

V.  Chester,      i.    28  rf.     346  c. 

346  <£. 

V.  Hippins,  i.  211. 

• V.  Scot,  iL  422  rf. 

V.  Welby,  i.  2a  ii.  61  c. 

Bentham  v.  Cooper,  i.  211  a. 
Bentley  ▼.  Berrey,  ii.  G^. 

V.  Cooke,  i.  295.  295  a. 

V.  Hore,  ii.  61/  155  a. 

Bently  ir.  Donelly,  ii.  101  hh. 

Benton  v.  Sutton,  i.  35  a. 

Benwell  v.  Black,  ii.  101  k. 

Berber  v.  Green,  ii.  107  a. 

Berisford  v.  Cole,  ii.  7.  7  a. 

Berkeley   t.  York,    Archbishop   of,   i. 

236  c.  236  (L 
Berkenhead  v.  Nuthall,  i.  318. 
Berkley  v.  Besgrave,  ii.  207. 

V.  Howard,  ii.  101  oa. 

V.  Pembroke,  Earl  of,  ii.  171  «. 

Bermon  v.  Woodbridge,  ii.  201  b.  201  /. 
Bern  y.  Mattaire,  ii.  74  c. 
Bernard  ▼.  Bonner,  i.  236  c. 

V.  King,  ii.  130,  131. 

V.  Saul,  i.  295  a, 

-  V.  Turner,  i.  33  g. 
Bemes  ▼.  Rich,  ii.  44.  44  a. 
Berrey  ▼.  Lindley,  i.  276  a.  276  d, 
Berriman  v.  Peacock,  ii.  47  c 
Benington  v.  Collis^  i.  295  d. 


Berrington  v.  Parkhurst,  i.  31 9^.  319  <7. 
Berry's  case,  i.  140  a. 
Berry  v.  Bowes,  ii.  9  b. 

V.  Fernandes,  i.  264  a. 

V.  Nevey,  ii.  47  «• 

-  ▼.  Nevys,  ii.  47  or. 

V.  Wheeler,  ii.  68  e,  69  c. 

Berthen  v.  Street,  ii.  107  a. 
Bertie  ▼.  Clutterbuck,  ii.  101  c, 

V.  Pickering,  ii.  379. 

Bertram  v.  Gordon,  i.  207  c.  207  d, 
Berwick  v.  Andrews,  1.  217  b.  219  a* 

219  b.  219  c. 
Besford  v.  Saunders,  ii.  64  d,  137  g> 
Best  v.  Gompertz,  ii.  101  k. 

V.  Wilding,  ii.  2. 

V.  Yates,  i.  312  ^. 

Beswick  v.  Swindells,  i.  216. 
Bethill  V.  Parry,  ii.  101  / 
Beth  wick's  case^  ii.  96  a. 
Bettis worth's  case,  ii.  401. 
Bettisworth  v  Campion,  i>  320  a. 
Betts  V.  Kimpson,  ii.  72  m. 

V.  Mitchell,  i.  285  a.  ii.  117  g. 

V.  Smith,  ii.  61  6.  61  c.  61  d.  61  k. 

68  b. 
Bevan  v.  Gething,  ii.  64  A. 

V,  Jones,  ii.  291  c. 

Bevans  v.  Rees,  i.  33  e. 
Beven  v.  Cheshire j  ii.  101  tr. 
Beverley's  case,  ii.  332  a. 

Beverley  v.  Lincoln  Gas  Company,  i. 

340. 
Bevin  v.  Chapman,  ii.  63  k» 
Bianchi  v.  Nash,  i.  269  b. 
Bibb  V.  Thomas,  i.  279  d.  279  e.  279/ 

279^. 
Bicknell  v.  Keppell>  ii.  64  e. 
Bidden  v.  Dowse,  i.  32  a, 

V.  Leader,  i.  66  a. 

Biddlesford  v.  Onsl9w,  i.  332  d. 
Biddulph  V.  Arthur,  ii.  47  c. 
Bidleson  v.  Whytel,  ii.  101  n.  101  o. 
Btdwell  v.  Catton,  ii.  137. 
Biederman  v.  Seymour,  ii.  8  A. 
Bigge  V.  Bensley,  ii.  388  m. 
Biggot  V.  Smyth,  ii.  383.  383  a. 
Biggs  V.  Cox,  ii*  72  m. 

V.  Lawrence,  i.  309  c.  ii.  137  h. 

V.  Stewart,  ii.  107  a. 

Bigland  v.  Skelton,  i.  216. 
Bill  v.  Bament,  i.  21 1  a. 
Billinghurst  v.  Spearman,  i.  1  a. 
Bingham  v.  Stanley,  i.  22  a,  ii.  103. 
Bingley's  case,  ii.  250. 

Bingley  v.  Durham,  ii.  74  d* 

a  4 


NAMES  OF  CASES  REFERRED  TO. 


Binniogton  t.  Wallis,  iL  137  t. 
Binns  y.  Pratt,  ii.  101  «. 
Birch  ▼.  Wright,  i.  202a.  217 a.  2S4-a. 
Bird  ▼.  Appleton,  iL  201  f. 

V.  GammoD,  L  21 1  h,  ii.  64  t. 

▼.  Hi^nsoD,  i.  8a  290.  ii.  300. 

303  a. 

▼.  Holbrook,  i.  84  a. 

V.  Holman,  L  312  e. 

V.  Oniis,  iL  212  a. 

V.  Pegg,  iL  212  a. 

Y.  Relph,  L  216  h. 

Birdal  ▼.  Carew,  i.  235  6. 
Birdwood  y.  Hart,  iL  59  a. 
Birkmjrr  y.  Darnell,  i.  211  6. 
Birkfl  y.  Trippet,  L  28  «.  iL  61  ».  63  ^ 

118.293  6. 
Biro  y.  Bond,  i.  35  h.  ii.  61  U 
Biscoe  y.  Perkins,  iL  1 1  c. 
Bishop  y.  Best,  iL  101  iL 

y.  Eagle,  i.  140. 

y.  Gyn,  iL  318. 

y.  Hajwaid,  L  228.  228  c. 

■  V.  Howard,  L  276  6. 

y.  Montague,  iL  47  W. 

y.  Raye,  L  90. 

y.  ShilUto,  iL  47  «- 

Bishop  y.  Spentland,  iL  202  g. 
Blshton  y.  Evans,  L  312  e. 
Bisse  y.  Harecx>urt,  ii.  210  L 
Bissex  y.  Bissex,  i.  170.  ii.  291  a. 
Blachford  y.  Dod,  L  230  h. 
Blackall  y.  Eale,  i.  228. 
Blackamore  8   case,   i.    249.    ii.   94  dL 

319a. 
Blackbom  y.  Edgley,  iL  401. 
Blackborough  y.  Davis,  i.  275  a.  ii.  7^1 

y.  Graves,  i.  291  in. 

Blackboum  v.  Michelboum,  i.  161.  iL 

61/ 

y.  Ogle,  ii.  137  g^ 

BUckbam  y.  Edwards,  iL  VI  gg. 

y.  Greaves,  iL  47  q* 

v.  Kymer,  iL  101  A.  101  q, 

V.  Stupart,  L  35  a. 

Blackburne  v.  Michel boam,  i.  161.  iL 

61/. 
Blackett  v.  Crissop,  i.  195^. 

V.  Royal  Exc.  Ass.  Co.  ii.  200. 

202  «r. 
Blackford  v.  Hawkins,  ii.  61. 
Blackgrave  v.  Odcn,  i.  228  a.  228  e. 
Black haiu*s  case,  ii.  47/ 
Blackhurst  v.  Cockell,  ii.  201  e, 
Blacklow  v.  Laws,  ii.  lie. 


Bkckmor  y.  Mereer,  L  2196.  219  e. 

307. 
Blackmore  y.  Fleming,  iL  2  c.  2e.  107. 
Blackwell    v.   Ashton,  L  291.  291a. 

291  b.  iL  72  b. 

v.  Nash,  L  320  a. 

Blackwood  v.  South  Sea  Co.  ii.  101  r. 
Blades  y.  Amndale,  ii.  47  6. 
Blagrave  v.  Owen,  iL  42  m. 
Blainfield  v.  March,  iL  47  z, 

Blake  v.  Dodemead,  iL  72  L 

y.  Foster,  iL  418  a.  4186. 

v.  Pilfold,  L  131  c 

Blaker  v.  Anscombe,  il.  11/ 
Blakeston  v.  Martin,  ii.  148  a. 
Blakey  y.  Porter,  L  9il 
Blanchard  v.  Bridges,  iL  1 75  iL 
Blanchenay  v.  Burt,  iL  6  a. 
Bland  v.  Haseliig,  iL  64  dl  64  e. 

v.  Inman,  iL  367  &.  368,  369. 

Blatch  y.  Archer,  iL  151. 

Blatchford  v.  Mayor  of  Plymouth,  ii. 

178a. 
Blaxton's  case,  ii.  6  a.  ' 

Blayer  v.  Baldwin,  iL  68/ 
Bleaden  y.  Charles,  L  264  c 
Bleasdale  v.  Darby,  iL  100  a. 
Blemerhasset    y.  Pierson,    L  291.    ii. 

47^. 
Blewet  y.  Appleby,  L  9<iL  iL  60  a. 
BleweU  y.  Tregonnin^  L  341.  iL  72j9. 

\15d. 
Blissett  v.  Hart,  iL  114  a. 
Blizard  v.  KeUy,  L  242. 
Blockley  v.  Slater,  ii.  1 14  c. 
Bl(^g  v.  Kent,  L  9e. 
Blount's  case,  ii.  96. 
Blow  v.  Russell,  i.  33  e. 

y.  Wyatt,  ii.  336  b. 

Blower  y.  HoUis,  L  36. 

Bloxam  v.  Hubbard,  i.  291  m.  iL  47  o. 

V.  Saunders,  ii.  47  d. 

Bluett  v.  Needs,  i.  262  6. 
BIumfield*s  case,  iL  148  a. 
Blundell  v.  Brettargh,  ii.  62  b. 
Biundivell  v.  Loverdell,  i.  333  a. 
Blunt  y.  Beaumont,  L  14  a. 
V.  Grimes,  L  2626. 

v.  Snedston,  iL  101  aa. 

and  Whiteacre's  case,  L  135r. 

Blyth  V.  Brampton,  iL  291  e. 
Blytheman*s  case,  L  260  a. 
Board  v.  Cadmow,  i.  238. 
Boardman  v.  Sill,  iL  47  A. 
Boats  V.  Edwards,  L  9<2i  318  a. 


NAMES  OF  CASES  REFERRED  TO. 


BoddiDgton  v.  Abemethy,  ii.  11^. 
Bodenham  ▼.  Hill,  L  2S5a.  ii.  122  b. 

V.  Pritchard,  ii.  401  a. 

V.  Purchas,  ii.  415  a. 

Bodily  V.  Bellamy,  ii.  101  ee.  101^. 
Bodle  V.  Wilkins,  ii.  5  d, 
Bodwic  V.  FeoDell,  \,  Sl2d, 
Body  and  Tassell's  case,  i.  295. 
Bodyam     v.   Smith,    L   300  a.    SOO  c. 

300/ 
Boehm  v.  Bell,  ii.  203. 
Bold  ▼.  Rayner,  ii.  201  a. 
Bollard  v.  Spencer,  ii.  47  y.  ll?^'. 
Bolton  V.  Carlisle,  Bishop  of,  i.  9.  ii. 

12a. 

V.  Clarke,  i.  117. 

▼.  Sherman,  L  300/.  SdOA. 

V.  Tomlin,  i.  276. 

Booafoas  v.  Walker,  i.34.  37,  38. 112  a. 
Bond  and  Tricket's  case,  i.  135  a. 

V.  Downton,  i,  300. 

V.  Gonsales,  ii.  201/  201  g. 

V.  Green,  i.  333. 

V.  Moyle^  i.  291. 

V.  Nutt,  ii.  201  a.  201  ^. 

-: —  V.  Richardson,  ii.  48. 
Bondrett  v.  Hentegg,  ii.  202  b. 
Bone  V.  Daws,  i.  300  b.  300  h. 
Bonfellow  v.  Steward,  ii.  60  c. 
Booham's  case,  i.  118.  298  a. 
Bonham  v.  Springe,  i.  22. 
Bonneford  v.  Russel,  ii.  61  /. 
Bonner  y.  Charlton,  ii.  62  b. 

V.  Hall,  ii.  211. 

Bonzi  V.  Stewart,  ii.  103.  295  c. 
Boodle  V.  Davies,  i.  327/ 
Booker  v.  Evans,  ii.  318. 
Boon  T.  Eyre,  L  320  d.  320  c.  ii.  156  c. 

352  d. 
Boonnan  v.  Brown,  ii.  117/.  1 17  »i. 
Boote  V.  Wilson,  i.  241.  ii.  302. 

Booth  y.  Booth,  iL72d.l2e. 

v.  Hodgson,  ii.  137  A. 

V.  Howard,  i.  33  wi. 

?.  Ibbotson,  i.  300  c. 

•  y.  Middlecoat,  i.  207  d, 

y.  M'Farlane,  i.  276  b. 

Boothby  v.  Vernon,   ii.  382  a.   382  6. 

382  c. 

Borastou*s  case,  ii.  388  b. 

Boraston  y.  Green,  ii.  284  e, 

Bord  y.  Cudmore,  i.  2^1  c. 

Bordenave  v.  Gregory,  ii.  352  a. 

Borwick  y.  Walton,  ii.  61  h. 

Bosanquet  v.  Raiusford,  ii.  72  /. 


Boss^nquet  v.  Wray,  i.  291  i.  ii.  415  a. 
Bosden  v.  Thinn,  i.  264  a. 
Boson    v.   Sandford,   i.   291  d.'  291  c. 

291m. 
Bostwick  V.  Bostwick,  ii.  212  a. 
Boswall  V.  Rawstorne,  i.  274. 
Bosworth  V.  Ridgley,  ii.  9/ 
Bothomly  v.  Fairfax,  ii.  9  b. 
Botting  v.  Martin,  i.  236  e. 
Bottomley  v.  Bovill,  ii.  201  h. 

'    V.  Harrison,  ii.  74  6. 
Bottrell  v.  Summers,  i.  325. 
Boucher  v.  Lawson,  ii.  73. 

V.  Wiseman,  i.  219  g» 

Boughton  V.  James,  ii.  388  o. 
Bould  V.  Wynston,  ii.  387  a. 
Boulston  y.  Sandiford,  i.  291  b> 
Boulton*s  case,  ii.  388/ 
Boulton  y.  Canon,  i.  1  a. 

V.  Ciapham,  i.  131  c. 

Bourke  v.  Lloyd,  i.  33. 
Bourne  v.  Mason,  ii.  1 37  ff< 
Bovell  y.  Wood,  i.  207  a. 
Bovey's  case,  i.  34.  ii.  63  b. 
Bovey  v.  Smith,  i.  261  c.  319  c. 
Bowdell  y.  Parsons,  i.  33  b.  228. 
Bowden  v.  Home,  i.  207. 

y.  Vaughan,  ii.  201. 

Bowditch  y.  Mawley,  i.  233. 
Bowen  y.  Jenkin,  i.  200  g.  346/ 

y.  Parry,  i.  300  h. 

y.  Shapcott,  ii.  210 1. 

Bower,  in  re,  ii.  62  a. 

Bower  y.  Hill,  i.  322  e.  346  b.  ii.  175  /. 

y.  Kemp,  ii.  210  c. 

y.  Major,  i.  277. 

y.  Taylor,  ii.  133  rf. 

Bowers  y.  Mann,  ii.  101 1/.  101  aa, 
Bowes  y.  Bowes,  i.  278  c. 

y.  Fernie,  i.  32  a.  ii.  293  b. 

Bowler  y.  Nicholson,  ii.   284  c.  285 «. 

295.  295  d. 
Bowleses  case,  ii.  382  a. 
Bowman  y.  Rostron,  i.  325  a.  326. 

v.  Taylor,  i.  215.  326. 

Bow  ring  y.  Pritchard,  ii.  193  a. 
Bowser  y.  Colby,  i.  287  c  287  c. 
Bowsfield  y.  Tower,  ii.  71  c. 
Bowyer  s  case,  ii.  5  c. 
Bowyer  y.  Cooke,  ii.  210. 

y.  Garland,     i.  217.    ii.    65  a. 

73  a. 

y.  Jeiikyns,  i.  247. 

'-  V.  Revett  or  Riyitt,  ii.  7  a.  7  ft. 

7  c.  7  </. 


NAMES  OF  CASES  REFERRED  TO. 


Box  V.  Day,  i.  66'. 

Boyce  v.  Wbitaker,  i.  103  b,  ii.  155  a. 

Boydell  v.  Jones,  i.  24-3  b.  286. 

V.  M*Michael,  ii.  259  d. 

Boyes  v.  Hewetson,  i.  24'iyi 

Boyle   V.   Tamlyn,   i.  322  a.  ii.  11^  d. 

401a. 
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Bragner  v.  Langmead,  i.  219/1 
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.  V.  Nesbitt,  ii.  201  c.  203  a. 
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Branscombe  v.  Scarbrogh,  i.  58  b. 
Branton  v.  Taddy,  ii.  137/*. 


Brasfield  v.  Lee,  ii.  171. 
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Braswell  v.  Jeco,  ii.  72 y. 
Bray  v.  Freeman,  ii.  291  d. 

V.  Tracy,  ii.  252. 

Braybroke  v.  Inskip,  i.  277^. 
Brayne  v.  Cooper,  ii.  307  c. 
Braythwayte  v.  Hitchcock,  i.  276  a. 
Brazier  v.  Bryant,  i.  327  c 

V.  Jones,  i.  36. 

Brealey  v.  Andrew,  ii.  137^. 
Brecknock    Navigation    v.    Pritchard, 

ii.  422  a. 
Brediman's  case,  ii.  8  k* 
Bredon's  case,  i.  258  a.  ii.  386. 
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V.  Rigden,  i.  277  e. 
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V.  Turner,    ii.    100  a.    101  /. 

101  iir. 
Brewster  v.  Capper,  ii.  2c.  2  c. 

V.  Weld,  ii.  72  w. 

v.  Wills,  ii.  72j». 
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Briat  v.  Gyll,  i.  67  b. 
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Brickwood  v.  Anniss,  ii.  72. 
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» —  V.  Hunter,  ii.  200  c. 
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Bright  V.  Walker,  ii.  175*.  401  a. 
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Brine  ▼.  Featherstone,  ii.  201. 
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V.  StepheDS,  i.  74  c. 

Bristors  case.  Bishop  of,  ii.  68 f.  69  a* 
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i.  23  b. 
Bristow  ▼.  Fairplough,  i.  SOO^. 
V.  Heywood,  i.  229. 

V.  Towers,  ii.  201  c. 

▼.  Wright,  L  203.  233.  ii.  203  d. 

203/. 
Britbh  Linen  Company  v.  Drummond, 

ii.  121  c. 
Museum,  Trustees  of,  v.  Finuis, 

ii.  175  /. 
Brittain  ▼•  Kinnatrd,  i.  263  a. 
Britten  ▼.  Hughes,  ii.  137/. 
Britton  V.  Bathurst,  i.  333  a. 

V.  Cole,  L  347  d. 

▼.  Gordon,  ii.  209  b. 

'  T.  Gradon,  iL  209  b. 


-  V.  Twining,  ii.  388  /. 


Broad  v.  Ham,  i.  230  b. 
Broadbent  v.  Lfedward,  i.  291  ». 

■ V,  Shaw,  i.  300  c. 

Broadwaite  v.  Blackerby,  ii.  1  a. 
Broca's  case,  i.  320  a. 
Brock  V.  Richardson,  i.  140  a. 
Brockelbank  v.  Sugrue,  ii.  200  a.  203  h. 
Brocker  v.  Pond,  i.  219  h. 
Brogan  v.  Auogar,  i.  140. 
Brogden  v.  Marriott,  ii.  295  <?. 
Brokenshir  v.  Monger,  i.  91  a.  331. 
Broking  v.  Cham,  \L  178.  181  b. 
Bromage  v.  Prosser,  i.  130.  242  b. 
Bromfield  t.  Jones,  ii.  291  e. 
Bromley  v.  Holdeo,  ii.  2b4  b, 

V.  Holland,  i.  9  a. 

V.  Littleton,  ii.  72  z.  101  L 

• V.  Peck,  i.  67  c. 

Bronge  v.  Moore,  i.  28  €?.  346  c. 

Brook  V.  Biggs,  i.  326  a. 

V.  Bishop,  i.  24. 

▼.  Carpenter,  i.  229. 

V.  Cock,  i.  112  a. 

V.  Finch,  ii.  319  a. 

y.  Hustler,  ii,  117e. 

V.  Montague,  i.  130. 

• V.  Smith,  i.  67  b> 

. V.  Stone,  ii.  61.  61  ^. 

V.  Warde,  i.  279^. 

V.  Wood,  ii.  137^. 

Brooke  v.  Booth,  i.  58  h. 

V.  Clarke,  ii,  171  e.  171  f. 


Brooke  v.  Kent,  i.  280  <f. 

V.  Mitchell,    i.  327  6.327^. 

ii.  47  h.  62  b.  133  d. 

V.  Noakes,  ii.  284  b. 

—  V.  Snell,  ii.  68. 

V.  Stone,  ii.  61.  61^. 

V.  White,  i.  269  c. 

Brooke  q,  t  v.  Middleton,  i.  295  a. 
Brookes  v.  Stroud,  i.  291  /. 
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V.  Hancock,  ii.  63  a. 
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Buckland  v.  Butterfield,  ii.  259  cu 
Buckler  v  Moore,  i.  33  m. 
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V.  Nightingale,  ii.  7  6.  7  rf.  8  a. 

V.  Pirk,  i.  \b.  Ill  a. 

V.  Thomas,  i.  117  6.  ii.  38. 

V.  Wood,  i.  131  c. 
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Buckman  ▼.  Levi,  ii.  47  s. 
Buckmere's  case,  ii.  Hid. 
Buckneirs  case,  ii.  376  e. 
Buckpey  v.  Metham,  ii.  101  m. 


Bucksom  V.  Hoskins,  ii.  72  c.  72  x. 
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Buller  V.  Fisher,  ii.  202  a. 
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Bullock  V.  Dommitt,  i.  323  d.  ii.  422  a. 

V.  Smith,  i.  84  a.  ii.  Ii  c. 

Bullvthorpe  v.  Turner,  i.  28  A.  347.  ii. 

lUff.Slld. 
Bulmer,  ex  parte,  ii.  137  A. 
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Bulteel  V.  Jerrold,  ii.  47  gg*  72  bb. 
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Bunn  V.  Guy,  ii.  156  a. 

V.  Markham,  ii.  47  c. 
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Burchett  t.  Durdant,  ii.  11^. 
Burden  v.  Ferrers,  ii.  209  c, 
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Burkitt  V.  Burkitt,  i.  280  c.  ii.  71  d. 
Burks  V.  Maine,  ii.  71  e. 
Burleigh  v.  Harris,  ii.  101  a. 

V.  Stptt,  ii.  64/1 
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Bum  V.  Phelps,  i.  236/. 
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Bumaby  v.  Sanderson,  ii.  101  y. 
Burnett  V.  Holden,  ii.  72  o. 
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Burnyeat  v.  Hutchinson,  ii.  137  A. 
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Burroughs  v,  Hodgson,  i.  28  6. 
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V.  Eyre,  ii.  101  hh, 
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V.  Henson,  i.  13. 

V.  Hickey,  i.  195/. 

V.  Hughes,  ii.  47  ff' 

V.  Souter,  i.  33  e. 

Burtonshaw  v.  Gilbert,  i.  280  b.  280  e. 
Burwell  t.  Harwell,  ii.  72  gff. 
Bury  ▼.  Bishop,  i.  21  a. 

T.  Goldner,  ii.  121  c. 

Busby  V.  Watson,  ii»  308. 
Bush  V.  Buckingham,  i.  295  b, 

V.  Gower,  ii.  72  cc, 

V.  Parker,  i.  800  A. 

Bttshby  V.  Dixon,  ii.  7/  8. 
Bushell  y.  Beavan,  i.  211a.  211  6.  ii. 

97  d. 
V.  Lechmore,  i.  204. 


-  V.  Yalle,  ii.  47. 


Bushey  v,  Milfield,  ii.  47. 
Busk  T.  Davis,  ii.  47  ^. 

V.  Parker,  i.  28  <?. 
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ii.  201  b. 
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Butcher  v.  Andrews,  i.  21 1  c. 

-  V.  Kieman,  ii.  336  e, 
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— -  V.  Brushfield,  ii.  101  m, 
— -  V.  Butler,  i.  219  h,  ii.  137  c. 
V.  Delt,  ii.  72  m. 

-  V.  Dorant,  i.  1 95  e, 

V.  Malissy,  ii.  73. 

— -  ▼.  Mapp,  i.  207  e. 

V.  Physicians,  college  of,  ii.  84  c. 

V.  Swinteron,  ii.  181  c, 

V.  Wiidman,  ii.  202  d. 

Butt  V.  Conant,  i.  132  6. 

▼.  Howanl,  i.  28  c.  228  c. 

Buttemere  v.  Hayes,  i.  21 1  c. 
Butterfield  v.  Butterfield,  ii.  388  /. 
Button  V.  Harrison,  ii.  336  d. 
Bttxendin  v.  Sharp,  i.  228  c. 


Buxton  y.  Home,  i.  35. 

y.  Mardin,  ii.  72  A,  72 1. 

Byerley  y.  Windus,  ii.  175  d. 
Byne  y.  Moore,  i.  230  a. 
Bvnner  y.  Russell,  ii.  291. 
Byrd,  in  the  goods  of,  i.  280  6. 
Byrne  y.  Pattinson,  i.  320  c. 
Byrom  y.  Johnson,  ii.  107  a. 

y.  Thompson,  ii.  200  u 

Byjon's  case,  i.  274  a. 
Byron  y.  Byron,  i.  274  a. 
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Cabell  y.Vaughan,  I9d.   154  &.  291. 
291  d.  320a.  ii.  47  ^^r.  72b.   ]l6a. 

117  a.  121c.  396. 
Cadell  y.  Palmer,  ii.  388/ 
Cadman  y.  Grendon,  it.  210.  210 1. 

y.  Lubbock,  i.  33  e, 

Calcraft  y.  Gibbs,  i.  262  b. 
Calf  y.  Dingley,  ii,  71  d.  72  bb. 
Callonel  y.  Briggs,  i.  320  b.  320  e. 
Callwood  y.  Ballard,  ii.  101  m. 
Caliy's  case,  i.  261  c. 
Calyert  y.  Baker,  ii.  200  c, 

y.  Gordon,  i.  1036.  ii.  41]. 

y.  Moggs,  i.  28. 

Caly  y.  Joslin,  i.  1. 
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ii.  2  r. 
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York,  i.  34^J  a. 
Cambridge  y.  Anderton,  ii.  203/ 
■  y.  Baldwin,  ii.  415. 

Camden  y.  Fletcher,  i.  265. 
Can;imack  y.  Gregory,  i.  33  g.  58  d, 
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Campbell  y.  Christie,  ii.  200  a. 

y.  Cumming,  ii.  72  cc, 

y.  French,  i.280rf.  ii.  101  dd. 

y.  Harding,  ii.  388  «i. 

y.  Jones,     i.   320  b.    320  d. 

320  c.  ii;  200  c.  352  rf. 

y.  Lewis,  i.  241  c. 

y.  Rickards,  ii.  200  c. 

y.  Sewell,  ii.  137^. 

y.  Twemlow,  i.  327  e. 

V.  Wilson,  i.  323.  323  b.  ii. 

175  a.  175  6. 
Campion  y.  Crawshay,  ii.  107  a. 
Candy  y.  Campbell,  ii.  388  m. 
Cane  y.  Chapman,  i.  23  a. 
Canham  y.  Fisk,  i.  323.  ii.  114  a. 
Cannan  y.  Bryce,  ii.  137  h. 
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Canning  v.  Wright  ii.  101  e. 
Cannon  v.  Abbot,  ii.  101  g. 
Canot  V.  Hughes,  ii.  47  /. 
Canterbury's   case.   Archbishop   of.   i. 

S4Sa. 
Canterbury,  Archbishop  of,  v.  Robert- 
son, i.  5S/1 
^_^__   V.  Tubb,  i. 

9c. 
Canterbury    v.    Attorney-General,    ii. 

400  a. 
Cantwell  v.  Earl  of  Stirling,  ii.  209  a. 
Capel's  case,  i.  258  a.  ii.  42 j9. 
Capel  V.  Saltonsal,  ii.  72^. 
Capron  y.  Archer,  ii.  101  A.  101 1. 
Carden    v.   General   Cemetery   Comp. 

ii.  101  e. 
Cardozo  v.  Hardy,  i.  58  a. 
Cardwell  v.  Lucas,  ii.  417  a. 
Carew's  case,  li.  194. 
Carew  v.  Braughton,  i.  1 12  a. 
Cargey  v.  Aitcheson,  ii.  293  b. 
Cariss  v.  Tattersall,  ii.  200  b,  200  c. 
Carlisle  ▼.  Garland,  ii.  72  o. 
Carlisle,  Mayor,  &c.  v.  Blaniire,  i.  3406. 
Carlisle  q.  t  v.  Trears,  i.  295  a. 
Carlton  v.  Mortagh,  ii.  101.  101  oa. 
Carmarthen,  Mayor  of,  v.  Lewis,  i.  540  a. 
Carn  v.  Osgood,  iL  307  a. 
Camaby  v.  Welly,  i.  23  a. 
Cameth  v.  Prior,  ii.  209  r. 
Carpenter  v.  BuUer,  i.  215.  326. 

f  V.  Cresswell,  i.  320  rf. 

V.  Marnel,  i.  210. 

V.  Starr,  ii.  319  6. 

Carpenters'  case,  the  six,  i.  300  h, 
Carr  v.  Donne,  i.  14  a.  296. 

V.  Forster,  ii.  175  A. 

V.  Hood,  i.  ISO  a. 

V.  Jones,  i.  130  a. 

V.  Shaw,  i.  318  a. 

V.  Singer,  ii.  422  e. 

V.  Stephens,  ii.  150. 

Carratt    v.    Morley,  *i.  74  tL   75.    ii. 

101  M. 
Carrett  v.  Smallpage,  i.  75. 
Carrill  v.  Pack,  i.  346  e,  353  a. 
Carrington  v.  Roots,  i.  277  c, 

. V.  Taylor,  i.  84. 

Carrol  v.  Bird,  i.  130  a. 
Carruthers  t.  HoUis,  ii.  285  c, 

V.  Sheddon,  ii.  203. 

V.  Sydebotham,  ii.  202  g. 


-,  ex  parte,  i.  356  a. 


Carter  y.  Bamardiston,  ii.  38],  382. 
y.  Boehm,  ii.  2006.  200  c. 


Carter  y.  Canthrope,  ii.  1716. 

y.  Dayies,  ii.  210 1. 

y.  Fossett,  i.  216  6. 
y.  Hall,  ii.  137  t. 
y.  James,  ii.  103. 

y.  Love,  i.  280  e. 

y.  Wame,  i.  241. 

Cartwright  y.  Blockworth,  i.  327  g* 

y.  Cooke,  ii.  137  /. 

— — —    y.  Pinkney,  i.  236  a. 

y.  Smith,  ii.  284  d. 

y.  Wright,  i.  121. 

Caryick  y.  Blagrave,  ii.  207  d.  418  r. 
Carwardine  y.  Watkins,  ii.  5  g* 
Cary  y.  Stephenson,  ii.  63  iL 
Casborne  y.  luglis,  i.  277  g»  278. 
Case  y.  Barber,  i.  277  6. 

y.  Dare,  ii.  133  a. 

V.  Dayidson,  ii.  203  g. 

Cass  V.  Title,  ii.  101  g.  101  «. 
Casseldine  v.  Munday,  ii.  69  /.  101  a. 

101  w.  101  bb. 
Castilion  y.  Smith,  i.  1 1 1  a. 
Castle's  case,  i.  135  6. 
Castleman  y.  Hicks,  i.  38  6. 
Castling  y.  Aubert,  i.  21 1  «. 
Caswali  y.  Martin,  ii.  52  6. 
Caswell  y.  Norman,  it.  101  ee. 
Cates  y.  West,  ii.  101  k. 
Catherwood  y.  Chabaud,  ii.  117  g^ 
Catlin  y.  Milner,  i.  253. 
Catling  y.  Skoulding,  ii.  127  6.  127  e. 
Catteral  y.  Kenyon,  ii.  47  /. 
Cave  v.  Cave,  i.  277  h. 

y.  Holford,  i.  278. 

y.  Masey,  ii.  101  i(. 

v.  Mountain,  i.  263  a. 

y.  Polewheel,  ii.  101  a. 

Cawler  v.  JoUey,  ii.  72  66. 
Cayhill  v.  Fitzgerald,  i.  327. 
Cazalet  v.  St  Barbe,  ii.  203  g- 
Cecil  y.  Plaistow,  ii.  137  e- 
Ceely  y.  Hoskins,  ii.  256. 
Chace  y.  Westmore,  i.  327  «• 
Chad  wick  y.  Tower,  ii.  400  a. 
Challoner  y.  Challoner,  i.  219  c 
Chalmers  v.  Payne,  i.  248. 
Chaloner  v.  Davies,  ii.  97  «• 
Chamberlain  v.  Cook,  ii.  74  6. 

■  y-  Greenfield,  ii.  74  a. 
.      y.  Hazlewood,  ii.  1 17  t. 
y.  Williamson,  i.  217. 

y.  Willmore,  ii.  117  d. 

Chambers  y.  Bell,  ii.  201  c. 

"■      y.  Donaldson,  i.  347  d. 

v.  Gambler,  i.  S5  a. 
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Chambers  y.  Jones,  i.  35  a. 

— ^—  ▼.  Leversage,  i.  210  6. 

V.  Mason^  ii.  150  a. 

Chamierv.  Willett,  ii.  117. 
Champemow  v.  Godolphin,  ii.  47. 
Chancellor  v.  Poole,  i.  241. 
Chancy  v.  Payne,  i.  263  6. 

— ^—  V.  Win,  ii.  295  e. 
Chandler  v.  Parkers,  i.  207  b. 

v.  Roberts,  i.  103  a,  326  b.  ii. 

72  bb. 
'     V.  Sunning,   hundred    of,   ii. 

376  rf. 

V.  Thompson,  ii.  175  k.  175  /. 

V.  Vilett,  ii.  121.  127/. 

Channel  y.  Ditchbum,  ii.  64/ 
Channon  v.  Patch,  ii.  47  e. 

Chanter  v.  Leese,  i.    154  a.  320  e.  ii. 

101  e, 
Chantflower  v.  Priestly,  ii.  178.  181  a. 
Chaplain  v.  Southgate,  ii.  178. 
Chaplin  v.  Chaplin,  ii.  46  b. 

V.  Leroux,  ii.  8  A. 

Chapman's  case,  ii.  308. 
Chapman  v.  Allen,  iL  47  k. 

V.  Beckington,  ii.  415. 

▼.  Chapman,  ii.  84/ 

•  V.  Flexman,  i.  339  a.  ii.  114. 

V.  Towner,  i.  276  a. 

Chappell  V.  Poles,  284  b. 
Chappie  V.  Dnrston,  i.  283  a. 
Chaidv.  Tuck,  ii.  401. 
Charleton  v.  Finney,  i.  103  a. 
Chariton  v.  Watton,  i.  131.  131  b. 
Charlwood  y.  Morgan,  ii.  45/ 
Chamell  y.  Holland,  i.  247. 
Chamley  y.  Winstanley,  ii.  133/  133  g. 
Charter  v.  Peeter,  ii.  101  /. 
Chartres  y.  Cusaick,  ii.  101  x. 
Chatham  y.  Tothill,  ii.  388  L 
Chatiand  y.  Thomley  ii.  210. 
Chaarand  y.  Angerstein,  ii.  200. 
Chanvel  y.  Chimelli,  ii.  72  o. 
CbauTet  y.  Alfray,  ii.  101  o. 
Cheadle  y.  Miller,  i.  28  c.  227. 
Cheasley  y.  Barnes,  i.  300  d, 
Checchi  y.  Powell,  ii.  210  a. 
Cheedley  y.  Mellor,  i.  346  ff. 
Cheesman  y.  Hard  ham,  i.  28  d,  346  d, 
Cheetham  y.  Hampson,  i.  322. 

■ y.  Sturtevant,  ii.  72  n. 

■  y.  Ward,  ii.  47  ffg» 

Cheltenham  Railway  Company  y.  Da- 
niel, i.  326. 
Cheminant  y.  Thornton,  i.  33  e, 
Chesiin  y.  Dolby,  ii.  64  t. 


Chesman  v.  Nainsby,  i.  66.  ii.  156. 
Chester  v.  Chester,  i.  183.  185.  278. 
Chesterfield,  Earl,  y.  Bolton,  i.  323  d. 

ii.  422  a. 
Chesterton  y.  Middlehurst,  ii.  61  /. 
Chetham  y.  Sleigh,  i.  44  b. 
Chevely  v.  Bond,  ii.  127  e. 
Chichesley  y.  Thompson,  i.  22. 
Chichester  y.  Sheldon,  i.  142  a. 
Chichley's  case,  i.  28  ef. 
Chick  y.  Smith,  i.  219  h,  ii.  148  d. 
Chievly  v.  Bond,  ii.  127  a. 
Child's  case,  i.  308  a. 
Child  y.  Affleck,  i.  130  a. 

V.  Baylie,  ii.  388  /. 

V.  Horden,  ii.  62  a. 

V.  Monins,  ii.  137  e. 

V.  Morley,  ii.  137  e. 

V.  Sands,  i.  291  a.  291  g.  291  w. 

ii.  117  a.  396. 
Childe  y.  Durrant,  ii.  210  a. 
Childes  y.  Westcot,  ii.  180  a. 
Chippendale  y.  Thurston,  ii.  64/ 
Chitty  V.  Dendy,  i.  74  rf. 

y.  Naish,  ii.  415  a, 

Cholmley's    case,   i.    135  a.     150.    ii. 

42  ;j. 
Cholmondeley  y.  Bealing,  ii.  72  €c. 
Christie  y.  Fonsick,  ii.  63  d. 
Christopher  v.  Christopher,  i.  278  k. 
Chudleigh's  case,  ii.  387  a, 
Chumley  y.  Broom,  i.  98. 
Church  y.  Brown,  i.  288  b, 

y.  Brownewick,  i.  117. 

V.  Cudmore,  i.  117  ^. 

y.  Imperial  Gas  Company,   i. 

340. 

y.  Wyat,  ii.  422  c. 

Churchill  y.  Evans,  i.  322  a. 
Churchman  y.  Tunstal,  i.  312  c. 
Clagton*s  case,  i.  295  b. 
Clampe  y.  Clampe,  i.  151. 
Claney  y.  Pigot,  i.  21 1  a« 
Clanrickard's  case,  i.  285  a,  ii.  96  b. 

101  X.  210  €. 
Clanrickarde  y.  Sidney,  ii.  235  a. 
— — ^—  Y.  Stokes,  i.  135  6. 
Clapham  y.  Higham,  i.  327/  ii.  133  p. 

y.  Lenthall,  ii.  2  e,  209  c. 

Clappe  y.  Edgecombe,  i.  312  a. 
Claridge  y.  Mackenzie,  i.  326  a. 
Clark  y.  Alexander,  ii.  127  c. 

V.  Blithing,  ii.  377  c. 

'  y.  Bulmer,  ii.  259  c. 

y.  Calvert,  ii.  259  c. 

■  y.  Chamberlain,  ii.  47  k. 
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Clark  V.  Clement,  i.  35. 

V.  Cromton,  i.  312  d. 

V.  Crownshaw,  ii.  259  d. 

y.  Denton,  i.  312  cf. 

y.  Gaskarth,  ii.  259  c. 
— ^-.  V.  Gilbert,  ii.  47  k, 
V.  Glass,  i.  103  6.  103  c. 

V.  Hooper,  ii.  61?/. 

V.  Houghain,  ii.  G3  e:  64>  /<. 

y.  Johnson,  ii.  84  a, 

y.  King,  i.  228. 

y.  Le  Cren,  i.  312  d. 

y.  Morrell,  L  320  d. 

Clarke  y.  Bradshaw,  ii.  72  r. 

y.  Cogge,  i.  323  a, 

..^ y.  Crofts,  ii.  133  d. 

y.  Figes,  ii.  67  b, 

.  y.  Fisher,  i.  33  g, 

V.  Grey,  i.  33^. 

■■  y.  Hume,  i.  241. 

.  y.  Hutchins,  ii.  47  s, 

y.  Popbam,  ii.  171  e. 

y.  Fywell,  i.  287  a. 

y.  Quince,  ii.  107  a. 

— ^  y.  Rippon,  ii.  101 1 

y.  Seton,  i.  58  b. 

y.  Smith,  ii.  8  A.  38vS/. 

y.  Stocken,  ii.  133/. 

y.  Taylor,  i.  244  b. 

Clarkson  y.   Lawson,    i.  28  b.  241*   b. 

244  c. 

y.  Scarborough,  i.  288^. 

-  y.  Woodhouse,  i.  248  a. 
Clay  y.  Shackeray,  ii.  175/ 
Clayton's  case,  ii.  415  a. 
Clayton  y.  Blakey,  i.  276. 

■  y.  Coatsworth,  i.  229  a. 

y.  Corby,  ii.  175/  175  A. 

V.  Dilly,  ii.  137  /*. 

y.  Kynaston,  ii.  47  gg* 

Clearywalk  y.  Constable,  i.  312  c. 

Clegat  y.  Banbury,  i.  337  c. 

Clegg  y.  Laffer,  i.  243  b. 

Cleghorne  y.  Des  Anges,  ii.  101 1. 101  /. 

Clement  y.  Chivis,  i.  247  a. 

y.  Fisher,  i.  243.  243  d.  248. 

Clements  y.  Newcome,  i.  74  b, 

y.  Waller,  i.  Ill  o.  ii.  101  dd. 

Clendon  y.  Dinneford,  ii.  47  n. 

Clerk  y.  Hardwick,  ii.  9  c.  9/ 

y.  James,  i.  247.  ii-  5  e. 

V.  Moor,  ii.  148/ 

y.  Withers,  ii.  47  a.  47  dd.  47  ee. 

47jf.  72*.  344. 

Clerke  y.  Child,  ii.  62  a. 

y.  Py  weU,  i.  258.  261  b.  ii.  121  d. 


Clcworth  y.Pickford,  ii.  133  A.  295  cr. 

295  6. 
Clifford  y.  Hunter,  ii.  201  b. 

y.  Parker,  ii.  200  c 

Clinten  y.  Bridges,  ii.  84/ 
Clothworthy  y.  Clothworthy,  ii.  7  d. 
Clough  y.  Clough,  i.  277  A. 
Clowes  y.  Brettell,  ii.  72  L  72  dd. 
Clugas  y.  Penaluna,  i.  309  c.  ii.  137  A. 
Clun's  case,  i.  287.  288/  ii.  284  d. 
Clun  y.  Pease,  ii.  422  c. 
Clutterbuck  y.  Coffin,  ii.  137  t. 

y.  Jone^,  ii.  47  ee. 

Clyfton  y.  Webb,  i.  161.  ii.  61/ 
Clyncard's  case,  i.  248. 

Coan  y.  Bowles,  ii.  212  b.  213. 
Coatcs  y.  Chaplin,  ii.  47  r. 

y.  Stevens,  i.  33  /• 

Coats  y.  Wade,  i.  1126. 
Cobb  y.  Brian,  ii.  319. 

y.  Carpenter,  i.  217  a. 

— —  y.  Hunt,  i.  136  a. 

y.  Selby,  i.  323  c. 

Cock  y.  Brockhurst,  ii.  11  a, 

V.  Curtoys,  i.  320  c. 

y.  Townson,  ii.  201  ^. 

y.  Tunno,  ii.  47  z.  47  aa- 

Cockell  y.  Gray,  i.  251. 
Cocker  y.  Cowper,  ii.  113  6. 

y.  Crompton,  i.  299  c. 

Cockerell  y.  Chamberlayne,  i.  74  b. 

y.  Cholmondeley,  ii.  101^ 

Cockerill  y.  A  Hanson,  i.  300  b. 

■  y.  Armstrong,  ii.  206  a.  295  b. 

y.  Kynaston,  ii.  47  y. 

y.  Owston,  ii.  61  c. 

Cocking  y.  Frazer,  ii.  202/ 
Cockley  y.  Pagraye,  i.  300/  347  a. 
Cockman  y.  Farrer,  i.  235  6. 
Cockram  y.  Welby,  ii.  67  a. 
Cockrane  y.  Fisher,  ii.  201  a. 

Cocks  y.  Brewer,  i.  291  c.  291  e.  iu  71  b. 

y.  Nash,  i.  9  c.  ii.  47  gg.  48. 

Cockshott  y.  Bennett,  ii.  137^.  137  k. 
Cockson  y.  Drinkwater,  i.  336  b. 
Codner  y.  Dalby»  i.  117. 
Codrington  v.  Floyd,  i.  75.  ii.  300  a. 
Coe's  case,  i.  117  a. 

Coey.  Clay,  i.  322  c. 
Coggs  y.  Barnard,  i.  312  b.  ii.  319  a. 
Coghill  y.  Freeloye,  i.  241  b.  241  c. 
Cohen  y.  Bowles,  ii.  101  a. 

y.  Hannam,  ii.  203. 

y.  Huskisson,  i.  28. 

Coke  y.  Bullock,  i.  278 1 . 

y.  Evans,  i.  300/ 
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Colborae  v.  Stockdale^  i.  312  e. 
Colchester,  mayor,  &c.  of,  v.  Seaber,  i. 

344. 
Colchester  v.  Roberts,  i.  300  e. 
Cole's  case,  i.  263  d. 
Cole  V.  Blake,  i.  33  e. 
V.  Coventry,  bishop  of,  ii.  210  e. 

V.  Dyer,  i.  21 1  a. 

V.  Forth,  ii.  258.  259  b. 

V.  Gower,  ii.  84  a. 

V.  Greene,  ii.  101  z.  209  c, 

V.  Hawkins,  ii.  5  b. 

Y.  Leyingston,  i.  183  a.  185  a.  186 

b.  lS6d. 

V.  Sury,  ii.  369.  370.  370  a. 
Colebeck  v.  Peck,  ii.  72  o. 
Colebrooke  v.  Diggs,  ii.  101  o. 
Colegrave  v.  Dias  Santos,  ii.  47  /.  259  b, 
Coleman  y.  Waller,  ii.  137  A. 

y.  Winch,  ii.  8. 

Coles  y.  Bank  of  England,  i.  326. 

v.  Sibsye,  ii.  1  d, 

y.  Wright,  ii.  47  m. 
College   of  Physicians  v.  Harrison,  ii. 

155  6. 
Collet  T.  Bayfield,  ii.  62  a. 

V.  Wilson,  i.  161. 

CoUier  v.  Gaillard,  i.  246. 
Collin^boume  y.  Mantell,  ii.  137  A 
Collinge  y.  Heywood,  ii.  63^1 
Collins's  case,  i.  135  b. 

Collins  ▼.  Barrow,  ii.  4226. 

V.  Beaumont,  ii.  2  b.  72  aa, 

• V.  Carnegie,  i.  309  a. 

• V.  Collins,  i.  58.  ii.  187. 

.  y.  Gibbs,  i.  227.  228  a. 

•  y.  Gwynne,  i.  66  a.  ii.  101  p. 

-  y.  Jenkins,  i.  74  b, 
y.  Matthew,  i.  92  b. 

• y.  Prosser,  i.  154  a.  ii.  47^^. 

y.  Sutton,  i.  98. 

• y.  Thoroughgood,  i.  111. 

y.  Walker,  ii.  295  e. 

CoDyer  y.  Willock,  ii.  64  k. 
Colman  y.  Eyles,  i.  211 6. 
Colmore  y.  Tyndall,  ii.  1  If. 
Colt  y.  Coventry,  bishop  of,  i.  291  ^. 

y.  Litchfield,  bishop  bf,  i.  285  a. 

Cohhirst  y.  Bejushin,  i.  235  a. 
Coltman  y.  Marsh,  ii.  63  j\ 
Columbel  y.  Columbel,  ii.  62. 
Colvin  y.  Buckle,  ii.  63/ 

v.  Eraser,  i.  280  d. 

Combe  y.  Capron,  i.  229. 

• y.  Fitt,  ii.  148  d. 

y.  Talbot,  i.  337  c. 

VOL.  I. 


Comber  v.  Hill,  i.  1856. 
Comber  8  case,  i.  275  a. 
Combers  v.  Watton,  ii.  117  A. 
Combes  v.  Bradley,  hundred  of,  ii.  380. 
Combs  v.  Beaumont,  ii.  259  d. 

v.  Cole,  i.  195  6. 

Comer  v.  Baker,  i.  300  6. 
Comerford  v.  Price,  ii.  la. 
Compere  v.  Hicks,  i.  319.  319  ^. 
Compton  v.  Richards,  i.  323.  ii.  114  a. 
Comyn  v.  Brandlyn,  ii.  68  g. 
Conan  v.  Kemise,  ii.  181  d. 
Concanen  v.  Lethbridge,  i.  195  i. 
Congham  and  King's  case,  i.  239.  ii. 

-       181  d. 
Connop  y.  Holmes,  i.  28  6. 

v.  Meaks,  i.  295  d. 

Connor  v.  West,  ii.  44. 
Constable  v.  Andrew,  ii.  IS7  L 

v.  Walthan,  half  hundred,  ii. 

375  6. 
Cooch  v.  Goodman,  i.  340  6. 
Cook's  case,  i.  208  a. 
Cook  v.  Batchelor,  ii.  117  a.  307  a. 

v.  Brookhurst,  ii,  61/1 

y.  Cook,  ii.  234. 

y.  Cox,  i.  28  c.  242. 

y.  Harris,  i.  286  a. 

V.  Hartle,  i.  33  m.  ii.  47  o. 

v.  Horrock,  ii.  101  g. 

v.  Jennings,  i.  320^ 

v.  Jones,  ii.  72  cc, 

v.  Oakley,  i.  278  f. 

V.  Pimhill,  hundredors  of,  ii.  378  a, 

v.  Remington,  i.  9  </.  317.  ii.  404. 


-  V.  Ward,  i.  132  a. 


Cooke    V.  Berry,  ii.  72  ee.  148  a. 

v.  Founds,  i.  60  6. 61. 

V.  Jackson,  i,  300. 

y.  Loxley,  i.  326  a. 

■  V.  Munstone,  269  c. 

■  v.  Parsons,  i.  280  a. 

'  y.  Samburne,  i.  269  6. 

v.  Sayer,  i.  80. 

v.  Yates,  ii.  94  6. 

Cooker  v.  Child,  i.  274. 
Cooper  v.  Basingstoke,  hundred  of,  ii. 

376  e.  377. 

v,  Blandy,  i.  326  a. 

v.  Blick.  ii.  291  c.  291  e. 

y.  Chitty,  ii.  4766.  47  oc. 

v.  Garbett,  ii.  295  a. 

y.  Gardner,  ii.  69  c. 

v.  Ginger,  ii.  100  a.  101. 101  a. 

101  o. 

v.  Hunchin,  ii.  72  m, 

b 


NAMES  OF  CASES  REFERRED  TO. 


Cooper  T.  Johnson,  ii.  13S  cL 

V.  Jones,  i.  .185. 186.  186  fl. 

— —  V.  Langdon,  i.  33. 

■  V.  Langworth,  ii.  68  d, 
■  V.  Lawson,  i.  244  b. 


-  y.  Marshidl,  i.  353  a.  353  b. 

-  V.  Monke,  ii.  295  d. 

-  V.  Phillips,  ii.  137/. 

-  V.  Sherbrooke,  i.  195^.  ii.  287* 

-  ▼.  Spencer,  ii.  319  a. 
V.  Tiffin,  i.  207.  207  d. 


Cooze  V.  Neumenzen,  ii.  1  b. 
Cope  v.  Rowlands,  i.  309  b. 
Copeland  v.  Stevens,  i.  241  a. 
Copland  v.  Laporte,  i.  154  a. 
Copleston  v.  Piper,  ii.  74  i. 
Copley  v.  Collins,  i.  136. 
—  V.  Day,  ii.  72  p. 
Coppell  V.  Smith,  i.  67  c 
Coppendale  v.  Bridgen^  ii.  47  x. 
Coppin  ▼.  Carter,  i.  219.  219  c. 
V.  Dillon,  i.  280  e. 

■  V.  Humard,  ii.  61 «.  293  b. 
— — ^  V.  Siaymakcr,  i.  235. 
Coppock  V.  Bower,  ii.  137  b. 
Corbet  v.  Barnes,  ii.  148  a.  148^1 

V.  Pierson,  i.  74  c. 

Corbet's  case,  ii.  11  e.  72 jf.  72  hh. 
Corbett  v.  Packington,  ii.  117  e. 
Corbyn  v.  Brown,  ii.  319  a. 
Corbyson  v.  Pierson,  i.  28  c,  28  d,  227. 

ii.  328. 
Cordall's  case,  ii.  lie.  382  c.  383.  386. 
Cordment  v.  Hunt,  ii.  113  c. 
Core's  case,  ii.  181  b. 
Coriton  v.  Thomas,  ii.  344. 
Cork  V.  Saunders,  ii.  137  k. 
Cormel  v.  Lisset,  i.  241  d. 
Corner  v.  Shew,  ii.  117  A.  171  a. 
Corn  foot  v.  Fowke^  ii.  201. 
Cornish  v.  Cawsy>  ii.  319  a. 

V.  Searell,  i.  234  a.  326  a. 

Cornwall  v.  Richardson,  i.  131  a. 
Comwallis  v.  Savery,  ii.  411. 
Corrall  v.  Cattell,  i.  320  d. 
Cort  V.  Berbeck,  ii.  114e.  117  f. 
Cory  V.  Thinne,  i.  219.  219  *. 
Corytonv.Lithebye,ii.  171  c,  172. 401  a. 
Cossens  v.  Cossens,  ii.  84  e.  84 /! 
Cotes  V.  Harris,  ii.  127  a.  1276.  127  r. 

v.Wade,  i.  112  ft. 

Cothay  v.  Fennell,  i.  291  /. 

■  V.  Tute,  ii.  47  *. 
Cother  v.  Merrick,  ii.  371. 

Cottam  Y.  Partridge,  ii.  64  /.  127. 127  r. 

127  e. 


Cotter  V.  Layer,  i.  279  c. 
Cotterel  r.  Hooke,  i.  241. 
Cottingham  v.  King,  ii.  44. 
Cottle  V.  Aldrich,  i.  265. 
Cotton  V.  Browne,  i.  230  ft. 

V.  Daintry,  ii.  101  h, 

V.  Godwin,  i.  33  rf.  33/. 

V.  James,  i.  230  ft. 

V.  Murphy,  ii.  42 1. 

V.  Wale,  i.  161.  ii.  6a  61/. 

Y.  Westcot,  ii.  212  ft.  213. 

Cotton's  case,  ii.  121  d* 
Coulter  s  case,  i.  265. 
Counden  y.  Clerke,  i.  186  c. 
Court  Y.  Partridge,  ii.  1 17  ^r 
Cburtney  y.  Collett,  ii.  117 1. 

Y.  GreenYille,  i.  291  <t. 

Y.  Phelps,  i.  21  a. 

Y.  Satchwell,  i.  14.  ii.  5  a. 

Cousins  Y.  Nantes,  ii.  202  A. 

Y.  Paddon,  i.  28.  336.  337  a.  ii. 

150  ft.  291  ft.  291  e. 
Coutts  Y.  Gorham,  i.  323. 
Coux  V.  Louther,  i.  207. 
CoYel  Y.  Deval,  ii.  216  a. 
Coverly  y.  Morley,  ii.  7  e. 
CoYington  y.  Roberts,  ii.  207. 
Cowan  Y.  Braidwood,  i.  23.  92  ft. 
Coward  y.  Marshal,  i.  279  A. 

Y.  Wellington,  i.  130  a. 

Cowel  Y.  Waller,  ii.  133  a. 
Co  well  Y.  Edwards,  i.  264  c. 
—  Y.  Watts,  ii.  ing. 
Cowlam  Y.  Slack,  i.  346. 
Cowleigh  Y.  Edwards,  i.  14.  84  a.  ii.  5  c. 
Cowley  Y.  Lydeot,  ii.  148. 
Cowling  Y.  Higginson,  i.  300  tf.  ii.  175/. 

175  m. 
Cowlishaw  y.  ChesKn,  ii.  103. 
Cowper  Y.  Ginger,  ii.  100a. 

Y.  Godmond,  ii.  63  e. 

Y.  Green,  ii.  137  m. 

Y.  Smith,  ii.  137  w. 

Y.  Towers,  i.  103  a.  ii.  117  d. 

Cowperthwaite  y.  Owen,  ii.  37  a. 
Cox  Y.  Bamslv,  ii.  69  a. 

Y.  Bent,  i.  276  a. 

Y.  Cannon,  i.  326. 

I         Y.  Chamberlain,  ii.  97  c 

Y.  Joseph,  i.  117.  333  a. 

Y.  Matthews,  ii.  114  a.  114  ft. 

v.  Mundy,  ii.  52  c. 

Y.  Painter,  ii.  1  ft. 

Y.  Parry,  i.  33  e. 

Y.  Peacock,  i.  336  ft. 

Y.  Robinson,  i.  33^. 


NAMES  OF  CASES  REFERRED  TO. 


Cox  V.  Rod  bard,  i.  58  a. 

V.  Thomason,  i.  24*3  d. 

Craft  V.  Boite,  i.  121.  131  b,  ii.  5e. 
Craig  V.  Cox,  ii.  64  h. 
Cramp  ▼.  Symons,  i.  327  e, 
Cranborne  v.  Quennel,  ii.  101  u, 
CraDch  V.  Kirkman,  ii.  197  a. 

V.  White,  ii.  47  iw. 

Cranley  v.  Hillary,  ii.  137  /. 
Craned  T.  Sanders,  i.  279  g. 
Craufurd  v.  Hunter,  ii.  202  h.  203. 
Cra?en  v.  Sanderson,  i.  21  a. 
Crawford  v.  Middleton,  i.  130  a. 

V.  Whittall,  i.  112  a. 

Crawley  v.  Crawley,  ii.  388  o. 

V.  Lidgeat,  ii.  68  e, 

Crayford  v.  Crayford,  i.  60  a. 
Craythome  v.  Swinburne,  i.  264  c. 
Creamer  y.  Wickett,  i.  92  a.  ii.  209  b. 
Creevy  v.  Carr,  i.  131  a. 
Creswick  v  Saunders,  i.  241  e. 
Crew  V.  Petit,  ii.  64/. 
Crewes  v.  Draper,  i.  295. 
Cripps  V.  Davies,  ii.  64 1. 
Crips  V.  Ingledew,  i.  286. 
Crisp  y.  Churchill,  ii.  137  A. 

y.  Griffiths,  ii.  295  b, 

Crispin  y.  Williamson,  ii.  291  dl 
Cristie  y.  Cowell,  i.  130  a. 
Croft  y.  Johnson,  ii.  71  6. 
Crofts  y.  Stockley,  ii.  60  c. 
Crogate's  case,  i.  244  c.  ii.  294.  295. 

295  b. 
Crokatt  y.  Jones,  ii.  1  d. 
Crompton  y.  Ward,  ii.  345. 
Cromwell's  case,  i.  130  a.  131.  ii.  42  m. 
Cromwell  y.  Gninsden,  i.  66. 
Crook  y.  Eyies,  i.  35  b.  ii.  1  a, 
Crooke  y.  De  Vandes,  ii.  388  e. 

y.  M'Tavish,  i.  251. 

Crookes  y.  Longden,  ii.  101  m. 
Crookhay  y.  Woodward,  i.  285  a. 
Croome  y.  Guise,  ii.  168  b. 
Cropp  y.  Hambledon,  i.  287. 
Cropwell  y.  Peachy,  i.  117. 
Crosbie  y.  M'Doual,  i.  278  d.  279  A. 
Crosby  y.  Geering,  i.  219^. 

• y.  Wadsworth,  i.  277  c  277  d. 

Crosier  y.  Tomlinson,  ii.  121. 
Cross  y.  Eglin,  ii.  305  c. 

y.  Faustenditch,  ii.  97  a. 

y.  Grey,  ii.  94  a. 

y.  Johnson,  i.  300  c. 

y.  Lawi  ii.  72 1 

y.  Lewis,  ii.  175  e. 


Cross  y.  Tyrer,  ii.  101  z, 

Crosse  v.  Bilson,  i.  347.  ii.  209  c.  211. 

: —  V.  Hunt,  i.  312  c. 

V.  Porter,  ii.  72  c. 

V.  Young,  ii.  181  a.  181  b. 

Cross  Keys,  Company  of,  y.  Rawlings, 

i.  21  a, 
Crossier  v.  Ogleby,  ii.  47  z. 
Crossing  y.  Scudamore,  ii.  96  b. 
Crotty  y.  Hodges,  ii.  200  c. 
Croucher  y.  Collins,  ii.  336  a. 
Crouther  y.  Oldfield,  i.  228.  228  c.  346. 

349.  349  a. 
Crow  y.  Brown,  i.  295  b. 

V.  Edwards,  i.  247. 

V.  Maddock,  ii.  101  c. 

V.  Rogers,  ii.  137^. 

Crowder  v.  Goodwin,  i.  90. 
Crowle  y.  Swindles,  i.  320. 
Crowley  v.  Cohen,  ii.  203  a. 

■  y.  Lidgeat,  ii.  68  d. 

Crowther  y.  Ramsbottom,  i.  23  b. 
Croydon  Hospital  v.  Farley,  i.  340  b. 
Crozer  y.  Pilling,  i.  35  a. 
Crucknell  y.  Trueman,  ii.  300. 
Crum  y.  Kitchen,  ii.  101  k. 
Crump  y.  Adney,  i.  28  b. 

V.  Norwood,  ii.  382  c. 

Crumwell  y.   Andrews,  ii.  101.  101/ 

101^. 
Crusoe  y.  Bugby,  i.  288  b. 
Crutchfield  y.  Scott,  i.  33  e. 
Cubitt  y.  Porter,  ii.  47/?. 
Cuckson  V.  Winter,  ii,  47  n. 
Cudliff  y.  Walters,  ii.  133  b. 
.  Cudwell  y.  Dunkin,  ii.  60  a. 
Cuff  V.  Brown,  i.  313. 
Cullen  y.  Butler,  ii.  202  a.  202  rf. 
Culley,  in  re,  i.  356  a. 
Cullingworth  v  Loyd,  ii.  137^.  IS7  m. 
Cully  V.  Doe,  i.  319^. 
Cumber  y  Wane,  ii.  137  k. 
Cuming  y.  Hill,  i.  313  a. 
Cunningham  y.  Chambers,  i.  161. 
«  y.  Houston,  ii.  101  bb. 

y.  Moody,  ii.  8  h.  382. 

Curd  y.  Eastmead,  ii.  101  h. 
Curlewis  y.  Dudley,  i.  312  a.  ii.  2  a. 
Curling  y.  Chalklen,  ii.  415  b. 

V.  Thornton,  i.  275. 

Currey  y.  Bowker,  ii.  1  b. 

y.  Stephenson,  i.  103  a.  ii.  63  /. 

Curry  y.  Walter,  i.  130  a. 
Curtis  y.  Curtis,  ii.  332. 

y.  Day  is,  i.  285  a. 

b  2 


NAMES  OF  CASES  REFERRED  TO, 


CortiB  V.  Drink  water,  i.  74  b, 

—  V.  HeadPort,  ii.  295  a. 

V.  Potts,  ii.  133^ 

V.  Price,  luWf. 

V.  Spitty,  i.  241  e.  277  a.  ii.  182. 

V.  Vernon,  i.  265. 

Curwen  v.  Fietcher,  i.  97. 

V.  Salkeld,  ii.  1 14/ 

Cutforthay  v.  Taylor,  i.  285  a. 
Cutler  V.  Dixon,  i.  131  c. 

y.   Southern,   i.  286  a.  ii.  61m. 

84  c.  84/.  291.  409  a. 
Cutsworth's  case,  ii.  117  c. 
Cutting  V.  Williams,  ii.  101  M. 
Cutts  V.  Bennet,  ii.  402. 
Cuxon  T.  Chadley,  i.  210  6. 


D. 


Da  Costa  v.  Clarke,  ii.  4. 

■  V.  Davis,  i.  35.  65. 

V.  Villa  Real,  i.  2756. 

Dabbs  V.  Humphries,  ii.  64  d. 
Dacres  ▼.  Dun  comb,  ii.  2  e.  72  k. 

•  y.  Dunkin,  ii.  72  ^. 
Dacy  V.  Clinch,  i.  242  b.  ii.  I  d.  I  e, 
Dadd  V.  Creace,  ii.  171  e. 
D'Aguilar  v.  Tobin,  ii.  201  h. 
Daile  v.  Coates,  ii.  379. 
Daintry  v.  Daintry,  ii.  388  c. 
Dakin's  case,  i.  118.  ii.  305  c. 
Dalby  v.  Hirst,  i.  228  b. 

V.  Mott,  ii.  148  a. 

Dale  V.  Eyre,  i.  207.  207  a. 
Dalgleish  v.  Hodgson,  ii.  201  c, 
Dalling  ▼.  Matchett,  i.  327  e, 
Dallman  v.  King,  i.  320  d. 
Dally  ▼.  King,  ii.  45  g. 
Dalston  v.  Janson,  ii.  1 17  dL  117/ 
— — —  y.  Reeve,  ii.  303  a. 
Dalton  V.  Whittem,  ii.  259  c. 
Daly  V.  Mahon,  i.  9  c. 
Damil's  case,  i.  274  a, 
Danby  v.  Hodgson,  ii.  238. 
Dance  v.  Girdler,  ii.  415. 

v.  Lucy,  i.  296. 

V.  Robson,  i.  131  6. 

Dancer  v.  Hastings,  i.  326  a. 
Dand  v.  Kingscote,  i.  299  a.  323.  323  c. 
Dande  v.  Currer,  i.  295  a. 
Danes  v.  Monsey,  ii.  1 33  a. 
Dangerfield  v.  Thomas^,  i.  9.  9  b.  23  a. 

210. 


Daniel  v.  North,  ii.  175  t. 
Daniels,  ex  parte,  ii.  1 37  A« 
Daniels  v.  Gompertz,  ii.  47  a. 
Dansey  v.  Cann,  ii.  388  a. 

v.  Griffiths,  ii.  SSSd.  388  e. 

Darbishire  v.  Butler,  i.  103  e. 
Darby  v.  Harris,  ii.  259c. 

v.  Minshull,  i.  14  a. 

v.  Smith,  i.  300A. 

— ^  V.  Wilkins,  ii,  72^. 
Darbyshire  v.  Cannon,  i.  327 <?• 
Darcy  v.  Askwith,  i.  323.  323  c.  ii.  96a. 

,      259  c. 

v.  Blake,  ii.  466. 

V.  Jackson,  i.  258  a. 

Darley  v.  Darley,  i.  278/ 
Darlington  v.  Pritchard,  i.  326. 
Darnell  v.  Tratt,  i.  211c. 
Dartnall  v.  Haward,  i.  312  c. 
Darwin  v.  Upton,  ii.  175  c. 
Davage  v.  Davage,  i.  333. 
Davenant  v.  Bishop  of  Sammy  i.  187. 

V.  Hurdis,  i.  344. 

V.  Rafter,  i.  325a.  ii.  101a?. 

■  V.  Rafton,  ii.  101  x. 
Davenport*s  case.  i.  235  c. 
Davenport  v.  Oldis,  i.  185  a.  lS5b* 

V.  Parker,  ii.  GOb. 

V.  Rackstraw,  i.  291  /• 

Davey  v.  Prendergrass,  ii.  47^^. 

v.  Renton,  i.  33^. 

Davidson  v.  Chilman,  ii.  210.  210^. 

v.  Cooper,  ii.  200  c. 

V.  Gwynne,  i.  320  </. 

V.  M*Gregor,  ii.  137»ii. 

Davie  v.  — — ,  i.  74  6. 


V.  Beardsham,  i.  277  A. 


Davies  v.  Churchman,  ii.  7  b. 

▼.  Davies,  i.  280  d. 

•  v.  Edwards,  i.  203. 

V.  Humphreys,  i.  264  c.  ii.  63/ 

V.  Jackson,  i.  230  a. 

V.Lowndes,  i.  319/   ii.  45 1». 

385  a. 

V.  Miller,  ii.  307  a. 

V.  Morgan,  i.  312^. 

— r-^  V.  Noake,  i.  242. 

V,  Penton,  i.  58  c. 

V.  Selbv,  ii.  44. 

V.  Smith,  ii.  64  d. 

V.  Stacey,  ii.  150  a. 

V.  Stephens,  ii.  175  m. 

Davila  v.  Almanza,  i.  327  c. 
Davis  V.  Black,  i.  228  c.  312  c. 


v.  Black  wAl  Company,  i.  286. 


NAMES  OF  CASES  REFERRED  TO. 


Davis  V.  Chapman,  i.  35  d.  ii.  295  cL 

▼.  Evion,  i.  288  d. 

V.  Garrett,  ii.  201  ^. 

V.  Gyde,  ii.  108  b. 

V.  Hardy,  i.  230  b. 

V.  James,  ii.  4-7  s. 

▼.  Jone9,  ii.  259  b.  259  d. 

V.  Lees,  ii.  44-  a.  45  e.  45  g,  45  A- 

—  V.  Lewis,  i.  244  b, 

T.  London  and  Blackball  Co.,  ii. 

400  a. 

V.  Marlborough,  ii.  47  A. 

V.  Mason,  ii.  156. 

V.  Morgan,  ii.  137  b, 

—  V.  Noak,  ii.  291  c. 
▼.  Oswell,  ii.  47  o. 

V.  Reyner,  i.  2106.  ii.  137c. 

T.  Speed,  ii.  382. 

V.  Wright,  i.  210  6. 

Davison  v.  Barber,  i.  312  a. 

V.  Stanley,  i.  236  c. 

Davy  Y.  Milford,  li.  202  e.  203 1. 

v.  Pepys,  iL  76.  7  c.  7rf.  ii.  68. 

Dawes  v.  Pap  worth,  ii.  616. 

V.  Peck,  ii.  47  r. 

Dawling  v.  Selby,  ii.  94  a. 
Daws,  in  re,  L  356  a. 
Dawson  v.  Atty,  ii.  201/1 

v.  Dyer,  ii.  1786.  352e. 

v.  MyeV,  i.  320a. 

Day  V.  Bonnin,  i.  33  a. 

V.  Bream,  i.  132  a. 

V.  Fynn,  ii.  3056. 

T.  Guilford,  ii.  14lB  a. 
— «  ▼.  Hanks,  i.  300  c. 

V.  King,  L  263a. 

V.  Robinson,  i.  243  a.  2436. 

—  ▼.  Spooner,  ii.  327. 

V.  Williams,  ii.  17 5  d. 

Dayrel  ▼•  Thinn,  ii.  101  z, 
Dayrell  v.  Hoare,  i.  235  a. 

Dean  v.  Cfluie,  ii.  63  /.  64c.  64</. 

V.  James,  i.  33  d. 

•  Y.  Newhall,  ii.  48. 

V.  Skegg,  i.  288  6. 

d.  Stanhope  v.  Skeggs,  i.  288  6. 

Deane  v.  Clayton,  i.  84a. 
Dearie  y.  Barrett,  i.  33/. 
Deame  v.  Grimp,  i.  3.%  6. 
De  Begnis  y.  Armstead,  i.  309  c. 
De  Bemardis  v.  Spalding,  ii.  295  c. 
Decharms  v.  Harwood,  ii.  117  a. 
De  Crespignay  v*^  Wellesley,  i.  244  c. 
Deeks  v.  Strutt,  i.  281.  ii.  137  c.  137^. 
Deering  y.  Farrington,  ii.  370. 
Y.  Moor,  i.  291  m. 


Deering  v.  Winchelsea,  i.  264  c. 
Defries  v.  Davies,  i.  243  c. 
De  Grave  v.  Mayor  and  Corporation  of 

Monmouth,  i.  340. 
De  Hahn  v.  Hartley,  ii.  201  a. 
De  Harcourt*s  case,  i.  353  a. 
De  la  Cour  v.  Read,  ii.  71  e. 
Delacroix  v.  Thevenot,  i.  132  a. 
Delaney  v.  Jones,  i.  130. 

Y.  Stoddart,  L  210.  ii.  201  g. 

De  la  Rue  y.  Stewart,  ii.  187  6. 
De  la  Torre  v.  Barclay,  ii.  64. 
De  la  Vega  v.  Vianna,  ii.  121  c. 
Delegal  v.   Highley,     i.   131.   230  6. 

243  d.  244. 
Dell  Y.  Higdon,  ii.  422  c. 

v.  Wild,  ii.  101  «. 

Delmada  v.  Motheux,  ii.  201  c. 
Delver  v.  Barnes,  i.  327  c. 
De  Mautort  v.  Saunder»,  i.  291  c. 
De  Medina  v.  Norman,  ii.  207  6.  352  6. 
De  Moranda  v.  Duukin,  ii.  61  g* 
Den  Y.  Abingdon,  ii.  69  c.  69  d. 
Denham  v.  Stephenson,  ii.  7f. 
Denison  v.  Mair,  ii.  107  a. 

V.  Ralphson,  ii.  117  d.  1 17  e. 

Y-  Richards,  ii.  291. 

Denn  v.  Cartright,  i.  202  a. 

Y.  Gaskin,  i.  185. 

Y.  Mellor,  ii.  388  o, 

Y.  Shenton,  ii.  338  m. 

Dennis  v.  Dennis^  ii.  44  e.  44  y. 

—  Y.  Drake,  ii.  72  d. 
■            Y.  Rowls,  i.  91  a. 
Denny's  case,  ii.  304. 
Dent  Y.  Lingood,  ii.  101  66. 
Y.  Oliver,  i.  339- a.  ii.  114. 

—  v.  Prudence,  ii.  47  e. 
Y.  Weston,  ii.  61  c. 

Denton  v.  Richmond,  i.  58  c.  ii.  137  A. 

V.Wilson,  i.  312  a. 

Derisley  y.  Custance,  i.  Ilia.  112a. 

112  6. 
De  Rutzen  v.  Lloyd,  ii.  114/  175^ 
Desboades  v.  Horsey,  ii.  101  o. 
Deshons  v.  Head,  u  9  d.  31S  a, 
De  Symonds  v.  Sheddon,  ii.  203  6. 
De  Tastate  v.  Andrade,  i.  336  6. 
De  Tastet  v.  Rucker,  i.  318  a. 

Y.  Shaw,  i.  291  g* 

sDethick  v.  Bradbourne,  ii.  101  r« 

Deveaux  y.  J'Anson,  ii.  202  d.  203  a. 

Y.  Salvador,  ii.  202  d. 

Y.  Steele,  ii.  202  t.  203  a. 

Devenoge  v.  Bouverie,  i.  9  /• 
Devereux  y.  Barclay,  ii.  47  k, 

b  3 


NAMES  OF  CASES  REFERRED  TO. 


De  Vignier  v.  Swanson,  ii.  201  d. 
Deviis  V.  Clerk,  ii.  192. 
Dewar  v.  Purday,  i.  195/ 
Dewell  V.  Marshall,  i.  195  c, 
■  V.  Moxon,  ii.  47  A, 

De  Woolf  V.  Bevan,  ii.  295  c. 
Deybel's  case,  i.  74. 
Dibbin  v.  Lord  Anglesey,  i.  33. 
Dicas  V.  Jay,  i.  327/ 
Dicken  v.  Neal,  150  b, 
Dickenson  v.  Harrison,  i.  201. 

V.  Hatfield,  ii.  64  t. 

: V.  Teague,  ii.  63  g. 

Dicker  v.  Adams,  i.  109. 
Dickon  v.  Clifton,  ii.  1 17  d. 
Dickson  v.  Thomson,  ii.  64  e. 
Digby  y.  Alexander,  ii.  209  cf. 

V.  Fitzherbert,  i.  21  a.  22.  22  a. 

Digg*s  case,  ii.  26. 

Dighton  v.Greenvil,  i.  236  c.  ii.7€.  72^. 
Dillan*8  case,  i.  313. 
Dilley  v.  Polhill,  ii.  61  o. 
Dillon  V.  Leman,  ii.  121  d, 
Dingley  v.  Moore,  i.  135  b. 
Disney  v.  Butler,  ii.  418  d. 
Dister  v.  Dister,  i.  278/. 
Ditcham  v.  Bond,  i.  300/  ii.  117  t. 
Ditton's  case,  i.  313. 
Dive  V.  Manningham,   i.    161.    161   a. 

ii.  155  a. 
Dixie's  case,  i.  295. 
Dixon  V.  Bowman,  i.  291  d. 

V.  Hatfield,  i.  21 1  c. 

«-^  V.  James,  i.-  346  e, 

V.  Nuttall,  ii.  63  d. 

-  V.  Parkes,  ii.  48  b. 

v.  Robinsoti,  ii.  114/ 

V.  Sadler,  ii.  201  b. 

-  V.  Saville,  ii.  46  b. 

V-  Yates,  ii.  47  d, 

Dobell  V.  Hutchinson,  i.  211  a. 
Dobree  v.  Napier,  i.  348. 
Dobson  V.  Douglas,  i.  347  e. 

V.  Wilson,  ii.  207. 

Docker  v.  King,  ii.  209  b, 
Dockwray  v.  Dickenson,  i.  291  m. 
Dod  V.  Herbert,  ii.  62  b. 

Dodd  Y.  Holme,  ii.  400  a. 
Doddington's  case,  i.  216. 
Dodington  t.  Hudson,  ii.  62  a. 
Dodson  V.  Mackey,  ii.  64  t. 

V.  Taylor,  ii.  336  a. 

Doe  d.  Leicester  v. y  ii.  11^. 

Doe  V.  Adams,  i.  288  e. 

V.  Alexander,  i.  287  a. 

V.  Allen,  i.  288  a. 


Doe  V. 

V. 


V. 
V. 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
V. 
Y. 
Y. 

•  Y. 

•  Y. 

■  Y. 

•  Y. 

■  Y. 

•  Y. 

■  V. 

•  Y. 

■  Y. 

•  Y. 

■  Y. 

•  Y. 

•  V. 

•  Y. 

•  Y. 

•  Y. 
Y. 

•  V. 

■  Y. 

•  Y. 
-  Y. 

Y. 
Y. 


Amey,  i.  276  a.  327  h. 
Archer,  i.  276  d. 
Asley,  i.  287  c. 
Bancks,  i.  287  e. 
Barber,  ii.  101  a. 
Barford,  i.  279  a. 
Barthrop,  ii.  1 1  cf.  11  e. 
Barton,  i.276a.  326  a.  ii.  418  a. 

418  6.418  c/. 
Bateman,  i.  288. 
Batten,  i.  276/ 
Baytup,  i.  326  a. 
Bell,  i.  276. 
Benson,  i.  276. 
BcYan,  i.  288. 
Billyard,  ii.  101. 
Bingham,  ii.  200  b. 
Birch,  i.  287  e.  288. 
Birchmore,  i.  326  a. 
Bird,  i.  277  b.  288  c. 
Bliss,  i.  288. 
Bluck,  ii.  388  a. 
Bolton,  ii.  11^. 
Bond,  ii.  259. 
Boulter,  i.  112  c.  326  a. 
Boulton,  i.  234  a.  276  a. 
Bracebridge,  ii.  101  A. 
Brazier,  i.  186  d. 
Breach,  i.  276  a. 
Brindley,  i.  288  a. 
Brown,  i.  326  a.  ii.  133  «. 
Brydges,  i.  287. 
Budden,  i.  326  a. 
BurYille,  i.  185  e. 
Burlington,  Lord,  ii.  258. 
Butcher,  ii.  72 1.  72  nu 
Butler,  i.  276  d. 
Cadwallader,  i.  276  a. 
Calvert,  i.  276  rf.  276/ 
Carter,  i.  288  c. 
Cawdor,  i.  276  a.  277. 
Chamberlaine,  i.  276  a. 
Chaplin,  i.  276  e. 
Clark,  i.  348  a.  ii.  101  r. 
Clarke,  i.  288  c. 
Cole,  i.  233  b.  ii.  97  c. 
Coleman,  ii.  388  o. 
Collins,  ii.  401.  401  a. 
Cooke^  ii.  111. 
Cooper,  i.  185  a.  277. 
Creed,  i.  277  a.  ii.  69  e. 
Crick,  i.  276  e. 
Crisp,  ii.  72 p.  422  e. 
Cropper,  i.  827  d. 
Culliford,  i.  276  d. 
Cundall,  ii.  388  o. 


NAMES  OF  CASES  REFERRED  TO. 


Doe  V. 

V. 
T. 
V. 
V. 

T. 
T. 
V, 
▼• 
T. 
T. 
▼. 

V. 
T. 
V. 
V. 
V. 
V, 
V. 
V. 

▼• 


▼. 

V. 

▼. 

V. 
V- 
V. 
V. 
V. 
V. 
V. 
V. 

▼• 

V. 

▼. 
▼. 

▼. 

V. 

V. 

V. 

T. 
T. 
V. 
V. 
V. 
V. 
V. 


Danvera,  i.  277  &  S49. 
Darby,  i.  276/ 
Darcen,  ii.  101 19. 
David,  i.  288  c. 
Davies,  i.  319/  ii.  11/.  97  b. 
Davy,  i.  278  b. 
Day,  i.  276  a. 
DentoD,  ii.  44. 
Dobell,  i.  203.  276  c. 
Donovan,  i.  276  e. 
Dorvell,  i.  186  b. 
Duesbury,  ii.  388  d. 
Dunbar,  i.  276  e. 
Durnford,  i.  288. 
Dyeball,  ii.  171  a.  171  e. 
Dyneley,  ii.  101  m.  101  q* 
Dyson,  i.  287  6. 
Edlin,  i.  279.  ii.  11/11^. 
Edwards,  i.  234  d.  288.  ii.418a. 
Ekins,  i.  288. 
Elsam,  i.  288  dU 
Errington,  ii.  117. 
Evans,  i.  278  d.  280  d.  363. 

ii.  11a. 
Ewart,   ii.    11  c.   Uf.   388  d. 

388  m. 
Field,  ii.  11  6.  11^. 
Finch,  1.319  <i. 
Fonnereau,  ii.  388  u  388  k* 
Ford,  ii.  72  o, 
Forster,  i.  276  d. 
Francis,  i.  326  a. 
Fuchau,  i.  287  b. 
Gatacre,  ii.  42/7. 
GaUu,  1.  319  c. 
Giles,  i.  276  a. 
Goldsmith,  i.  288  «. 
Goldwin,  i.  276  a.  276/ 
Green,  i.  202  a.  276  c 
Greenhill,  ii.  11a. 
Gregory,  i.  319/ 
Griffiths,  ii.  388  a. 
Grubb,  L  277  a. 
Grundy,  ii.  72  o. 
Guy,  i.  280  «.  ii.  137  e.  137  d. 
Gwinnell,  ii.  46. 
Hales,  L  276  a. 

Harris,  L  276  d.  277  b.  279  e, 
279/ 279^- 31 9  rf. 
Harrison,  ii.  175  o. 
Hawke,  i.  288  c. 
Heather,  ii.  74  d. 
Hellier,  i.  151. 
Hickman,  i.  277  b. 
Hicks,  i.  319.  ii.  lib. 
Hirst,  ii.  200  &. 


Doe  v.  Hogg,  i.  288/ 

v.  Homfray,  ii.  11^. 

—  v.  Horn,  i.  277  a. 

v.  Horner,  i.  33.  33  a.  327  ff* 

V.  Horsley,  i.  112  c. 

V.  Howard,  i.  276  c. 

V.  Howell,  ii.  388  k. 

V.  Hughes,  i.  276  c.  276/ 

V.Hull,!.  3195.319/ 

V.  Hutton,  ii.  8  ^.  9  a. 

V.  Jackson,  i.  276  (L  349* 

V.  Jenkins,  i.  186. 

V.  Jenny,  ii.  422  e. 

V.  Jepson,  i.  288  d. 

V.  Jeyes,  i.  183. 

V.  Johnson,  i.  276  c.  288  a. 

V.  Jones,  i.  38. 261  b.  276  b.  SlBd. 
ii.  696.  1215.  12W. 

V.  Keeling,  i.  288  c. 

V.  Keir,  ii.  97  d, 

V.  Kightley,  i.  276  d. 

V.  Kneller,  i.  288/ 

V.  Knight,  i.  291. 

V.  Knowles,  i.  287  b. 

V.  Lambiy,  i.  276  e. 

v.  Laming,  i.  288  b, 

V.  Lancashire,     i.   278  •'.     278  k, 

279  a. 

V.  Landaff,  Bishop  of,  i.  278/ 

V.  Langton,  ii.  401  a. 

V.  Lawes,  ii.  422  </.  422/ 

V.  Lawrence,  i.  288  c. 

V.  Lea,  i.  276  d, 

V.  Leicester,  i.  276  d. 

V.  Lewis,  i.  261  a.  287  c.  288  a. 

V.  Lightfoot,  i.  277^7- 

V.  Llewellin,  i.  277  b.  349. 

V.  Lloyd,  i.  189. 

V.  Lock,  i.  322  d.  323  c.  ii.  168  a. 

V.  Lord,  ii.  69/ 

V.  Ludlam,  i.  277  b. 

V.  Luxton,  i.  261. 

V.  Lynes,  i.  319  a. 

V.  Maisey,  i.  276  a. 

V.  Marchetti,  i.  236.  288  d. 

V.  Martin,  ii.  111.  388  n.  401  a. 

V.  Masten,  i.  287  a..  287  c 

V.  Meux,  i.  288.  288  a. 

V.  Miller,  i.  276  a. 

V.  Mills,  i.  326  a. 

V.  Milward,  i.  236  e, 

V.  Mizem,  i.  276/  326  a. 

V.  M*Kaeg,  i.  2765. 

V.  Morgan,  ii.  888. 

V.  Morse,  i.  276  b. 

V.  Murless,  i.  276  e. 
b  4 


NAMES  OF  CASES  REFERRED  TO. 


Doe   V.  Needs,  ii.  1 1 «. 

Doe  V.  Simpson,  ii.  lid,  11  c. 

388  (f. 

■         V.  Nicholls,  ii.  lie. 

388111. 

— —  V.  Nutt,  ii.  44  rf. 

-^ y.  Simpson,  assignees  of, 

i.  349. 

V.  Oliver,  i.  92  b.  ii.  388  «. 

ii.  97. 

V.  Ossingbrooke,  ii.  422  c. 

V.  Skirrow,  i.  319/ 

V.  Ovens,  i.  275.  ii.  388  d. 

y.  Slight,  i.  9  c. 

V.  Owen,  ii.  69^1 

V.  Smith,     i.  234  a.   241. 

276  rf. 

—  V.  Palmer,  i.  276/ 

286  6 

.288  c. 

V.  Panniter,  i.  91  a. 

v.  Smith,  Lady,  i.  326  a. 

V.  Pasquali,  i,  277. 

y.  Smythe,  ii.  418  a. 

— ' —  V.  Passingham,  ii.  116.  11  A. 

y.  Snowdon,  i.  276  c. 

V.  Paul,  i.  287. 

■  y.  Somerville,  i.  276  b. 

V.  Peck,  i.  288. 

y.  Spence,  i.  276  c. 

V.  Perkes,  i.  279/ 

y.  Squire,  i.  327  A.  ii.  62  a. 

V.  Perkins,  i.  319  c.  319/ 

v.  Stagg,  i.  236. 

V.  Perrin,  i.  276  d. 

y.  Stanion,  i.  236  d.  276  a. 

277. 

V.  Pett,    i.   519  a.    319  c.   319 1. 

y.  Staple,  i.  279  c. 

il9i(. 

—  y.  Stapleton,  i.  276  c.       • 

V.  Pickard,  i.  236  d.  ii.  1 1  g. 

y.  Steele,  i.  261.  276/ 

— ^  V.  Pierce,  ii.  305  c. 

y.  Stevens,  i.  288  d. 

V.  Plomer,  i.  326  cu 

—  y.  Stratton,  i.  276  c. 

V.  Plowman,  ii.  44.  175  d. 

—  y.  Sturgess,  i.  279  c. 

V.  Plumptre,  i.  3l9t. 

y.  Summersett,  i.  276/ 

V.  Porter,  i.  276. 

y.  Sutton,  i.  288. 

V.  Pott,  i.  277  h.  278  c. 

y.  Tatchell,  i.  281. 

V.  Powell,  i.  288  c.  ii.  183/ 

v.  Thomas,  i.  183.  236  b.  ii 

1.7/ 

—  V.  Prestwidge,  ii.  1 1  A.  38  b. 

y.  Thompson,  i.  327  c. 

V.  Price,  i.  276  b> 

y.  Timmins,  ii.  8  A. 

V.  Pritchard,  i.  2^8.  319 1. 

y.  Tomkins,  ii.  422/ 

V.  Pullen,  i.  276.  276  a. 

—  v.  Tomkinson,  ii.  388 1». 

V.  Pyle,  i.  236. 

y.  Truby,  ii.  422  c. 

V.  Ramsbotham,  ii.  418  a. 

V.  Rawding,  ii.  96. 

y.  Turner,  i.  276  A. 

V.  Read,  i.  276  c 

y.  Vernon,  ii.  422  d. 

V.  Reed,  ii.  175  d. 

y.  Vince,  i.  276  d. 

V.  Rees,  i.  288. 

V.  Reid,  i.  241  6. 

y.  Walbank,  ii.  11/ 

T.  Ridout,  i.  236  c. 

y.Walker,  i.  250^. 

V.  Robinson,  i.  261.  261  a.  276/ 

y.  Walters,  i.  276/ 

V.  Robson,  i.  288  d. 

y.  Wandless,  i.  287.  287  a. 

287  c. 

V.  Roe,    i.   9  c.  287  c.    ii.  72  a. 

y.  Watkins,  i.  276  c. 

133  6. 

y.  Watson,  ii.  418.  418  a. 

V.  Ross,  i.  319  c. 

y.  Watt,  i.  288/ 

V.  Rowe,  i.  288. 

y.  Watts,  i.  276  A.  319*. 

V.  Samuel,  i.  276  c.  276  c. 

y.  Webb,  i.  186. 

V.  Sandham,  ii.  422  b. 

y.  Webber,  ii.  Ill,  388c. 

V.  Scarborough,  ii.  42p. 

y.  Weller,  ii.  180. 

V.  Scott,  i.  276  d.  ii.  1 1  c. 

y.  Wells,  i.  277  a. 

V.  Scudamore,  ii.  382  b.  388. 

y.  Wetton,  ii.  388  c. 

V.  Seaton,  ii.  418  a. 

y.  Wharton,  ii.  7  e. 

y.  Selbj,  ii.  388.  388  h. 

y.  Whicelo,  i.  260  a.  ii.  7  c, 

'7/ 

— —  V.  Selwyn,  i.  276  c.                • 

y.  White,  L  186  c.  288/ 

V.  Shane,  ii.  121  d. 

' v.  Whitehead,     i.  2616. 

288  cf. 

y.  Shawcross,  i.  287  b. 

319  c. 

V.  Shotter,  ii.  lie. 

v.  Whitfield,  i.  287  c. 

NAMES  OF  CASES  REFERRED  TO. 


Doe  V.  Whittaker,  ii.  422  e. 

V.  Whittinghani,  ii.  97  a. 

V.  Wilkin80D,  i.  276  d. 

V.  Williams,  i.  276e.  319/4.  ii.  lie. 

V.  Wilson,  i.  277  b.  287  a.  ii.  175f. 

422  e. 
V.  Wittingham,  ii.  97  a. 

—  V.  W^oodbridge,  i.  288. 

—  V,  Woodhouse,  ii.  lie. 

V.  Woodroffe,  i.  260.  319 1. 

y.  Woombwell,  i.  276  d. 

V.  ^orsley,  i.  186  e.  288  b. 

V.  Wright,  i.  300  a.  32Q»  ii.  101  k. 

V.  Wroot,  ii.  422/ 

V.  Yates,  ii.  385  a. 

Doidge  ▼•  Bowers,  i:  276  a. 

V.  Carpenter,  i.  28  d,  346  e. 

Domett  V.  Bedford,  i.  288  r. 

V.  Young,  ii.  203  h. 

Don  ▼.  Lippman,  ii.  121  c. 
Donatty  t.  Barclay,  ii.  61  b, 
Donavan  v.  Mascal,  ii.  133. 
Donellan  ▼.  Read,  i.  236  </. 
Donlan  v.  Brett,  i.  327  ^. 
Donne  v.  Martyr,  ii.  423  e. 
Donnelly  ▼.  Dunn,  ii.  72  bb, 
Doran  v.  O'Reilly,  i.  201. 
Dorchester  v.  Webb,  i.  291  m.  336.  ii. 

103  b.  226. 
Dormer  v.  Fortescue,  i.  319^. 

V.  Thurland,  i.  280  a.  280  b. 

Dom  V.  Gashfordt  ii.  114  d. 
Dome  T.  Cashford,  i.  346.  346  a, 
Dorrel  v.  Andrews,  i.  204. 
DorringtoD  v.  Edwin,  i.  195  a.  ii.  lib, 
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ii.  84  e.  189. 

V.  Richardson,  ii.  73  a. 

V.  Wigg,  i.  149.  156.  186dl 

Fisherwood  v.  Cannon,  i.  28  c. 
Rshmongers'  Company  v.  Robertson, 

ii.  137 1. 
Fitch  y.  Fitch,  i.  340  e. 

V.  Sutton,  ii.  137  A. 

Fitchet  T.  Adams,  i.  319  A. 
Fitzgerald  v.  Cragg,  i.  291. 

V.  Fauconberg,  ii.  200  c. 

V.  Stewart,  i.  210  ft. 

y.  Villiers,  ii.  117  h. 

Fitzherbert  y.  Mather,  ii.  201. 
Fitzpatrick  y.  Robinson,  i.  117. 
Fitzwilliam  y.  More,  ii.  101  9^. 
Flanagan  y.  Watkins^  ii.  101  n. 
Fleetwood's  case,  ii.  68  g. 
Flietwood  y.  Curley,  i.  242. 
Fleming  v.  Cooper,  i.  103  b. 

V.  Gooding,  i.  326  d. 

V.  Haynes,  ii.  137^. 

y.  Langton,  i.  109. 

Fletcher's  case,  ii.  388  L 
Fletcher  v.  Dyche,  i.  58  c, 

V.  Hennin^ton,  ii.  48  a. 

V.  Inglis,  iL  202  a. 

• V.  Marillier,  ii.  284  b. 

T.  Pogson,  i.  228  d.  ii.  72  n. 

V.  Richardson,  ii.  2  a. 

y.  Wilkins,  i.  347  b. 

Flight  y.  Booth,  i.  269  d. 

' •  V.  Cook,  ii.  295  <?. 

— y.  Giossopp,  i.  241  ft. 

y.  Thomas,  ii.  175  g.  175  ft.      . 

Flindt  y.  Waters,  ii.  201  c. 
Flinn  y.  Headlam,  iL  200  c. 

—  y.  Tobin,  ii.  201  a. 
Flint  y.  Pike,  i.  130  a. 

y.  Reming,  ii.  203  a. 

Floardew*8  case,  ii.  101  r. 
Floyer  y.  Edwards,  i.  294. 
Flttd  y.  Penington,  ii.  lift. 


Focus  V.  Salisbury,  i.  319.  319  ft.   • 
Foislon  y.  Crachroode,  i.  349  a. 
Foley  V.  Addenbrooke,  ii.  117  ft. 

V.  Hill,  ii.  127/ 

V.  Moline,  ii.  200  c. 

Folkard  y.  Hemniett,  i.  353  ft. 
Fontleroy  v.  Aylmer,  i.  24  a. 
Foord  V.  Wilson,  i.  60, 
Foot's  case,  i.  347. 

Foot  y.  Berkly,  ii.  101  ee. 

y.  Collins,  ii.  45. ft. 

y.  Sheriff,  ii.  45  ft. 

Forbes  v.  Gordon,  i.  279  d. 

y.  Middleton,  ii.  64  c. 

Ford  and  Scheldon's  case,  i.  275  c. 

V.  Brooke,  ii.  5  e. 

V.  Burnham,  i.  318  a. 

y.  Grey,  i.  319  a.  319  ft. 

V.  Jones,  ii.  1 33  c. 

Forde  y.  Brooks,  i.  246  ft. 
Foreland  y.  Marygold,  i.  327  a.  ii.  62  ft. 

62<?. 
Fores  y.  Johnes,  ii.  137  ft. 
Forest  y.  Wise,  i.  312  a. 
Forester  v.  Dale,  i.  300  c. 
Forrester  y.  Pigou,  ii.  201. 
Forse  v.  Harobling,  i.  279  c 
Forshaw  y.  Chabert,  ii.  200  a. 
Forster  y.  Brunetti,  i.  327  c.  327  d, 

y.  Forster,  ii.42m.  42  n. 

y.  Taylor,  i.  309  c. 

Forsyth  v.  Marriott,  ii.  71  e. 
Fort  y.  Lee,  ii.  200  c. 
— —  y.  Oliver,  ii.  72  g. 
Forte  y.  Vines,  ii.  181  ft. 
Fortescue  v.  Abbott,  ii.  382  ft.  386  a. 
Forth   y.  Chapman,   ii.  388  ft.   388  c. 

388  d.  388  m. 

y.  Stanton,  i.  209.  ii.  137  ft.  137  e. 

Fortune  v.  Davis,  i.  9e.  ii.  72ftft.  409. 
Forty  y.  Hermer,  ii.  72  z. 

y.  Imber,  i.  285  ft.  ii.  290  c. 

Foster's  case,  ii.  63.  65  a. 
Foster  v.  Allanson,  ii.  72  m. 

■  V.  Bonner,  ii.  1.  1  d,  2.  ii.  148 1/. 
V.  Forster,  ii.  42  tn, 

y.  Jackson,  i.  23.  ii.  68  d.  68  e. 

■  V.  Kirkley,  ii.  44  a. 

y.  Lawson,  ii.  117  ft. 

V.  Mapes,  ii.  178. 

V.  Pierson,  i.  204  a.  ii.  181  a. 

V.  Pointer,  i.  300  d, 

V.  Spooner,  i.  323.   ■ 

V.  Stewart,  ii.  47  g. 

y.  Wilmer,  ii.  201  ft. 
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Fothergill  v.  Walton,  i.  320  d. 
Fouldes  V.  Willoughby,  ii.  47  bb. 
Fountain  v.  Boodle,  i.  1 30  a.  131  6. 
Fountleroy  v,  Aylmer,  ii.  379. 
Fowell  V.  Forrest,  i.  288  *.  ii.  ^Iff. 
Fowkes  V.  Childe,  ii.  213. 

V.  Joyce,  ii.  290.  ' 

Fowlds  V.  Mackintosh,  ii.  61  k, 
Fowle  V.  Welsh,  ii.  17S. 
Fowler  v.  Dale,  i.  341. 
V.  Down,  ji.  47  g* 

■  V.    Loninborough,    Inhabitants 

of,  ii.  378. 

V.  Rickerby,  i.  291a.  318  a.  ii. 

72  oa.  12  dd.  210  «. 
Fox  and  Alston,  i.  103  c. 
Fox  V.  Benbow,  ii.  42  n. 

V.  Keeling,  i.  295  a,  ii.  291  6. 

V.  Marston,  i.  279  a. 

V.  Smith,  i.  327.  ii.  293  a. 

—  V.  Swann,  i.  288  b, 
Foxley's  case,  i.  362.  363.  363  a.  ii.  47 1. 
Foxwist  V.  Tremaine,  i.  285  a.  ii.  117^. 

213. 
Fragano  v.  Long,  ii.  47  t 
France  v.  Clarkson,  ii.  47  a, 

V.  Parry,  ii.  J  01  v. 

'  V.  Tringer,  i.  28  c.  227. 

Francis  v.  Doe,  i.  326  a. 
» V.  Roose,  i.  242  a, 

■  V.  Wilson,  i.  58  b, 

V.  Wyatt,  ii.  290  a. 

Frank  v.  Frank,  ii.  44  c, 

Franklin  v.  Miller,  i.  320  d. 

Franklyn  v.  Reeves,  ii.  101  x.  101  aa,  379. 

Franks  v.  Morris,  i.  300  d. 

FrauDces's  case,  i.  117  a.  ii.  62  a.  181  6. 

Freak e  v.  Cranefeldt,  ii.  63  /. 

Frederick  v.  Lookup,  ii.  101  cc. 

Free  v.  Burgoyne,  i.  140  a. 
Freeland  v.  Glover,  ii.  200  b. 
Freeman  v.  Birch,  ii.  47  s. 

V.  Crafts,  i.  300^. 

■  V.  Jury,  i.  276  b. 

■  V.  King,  i.  8  a. 

— — —  V.  Stacy,  ii.  63  a.  65  a, 
.— — —  V.  Taylor,  ii.  101  h. 
Freeston  v.  Crouch,  i.  '300  a, 
French  v.  Adams,  i.  311. 
-^— -  v.  Andrade,  ii.  117  c. 

V.  Campbell,  i.  65  a.  320/.  ii. 

107  6.  156  c.  352  e. 
v.  Cook,  ii.  101  y. 

■  v.  French,  i.  21 1  a. 

'  V.  Patten,  ii.  200  a. 


French  v.  Watson,  i,3Sd. 
Frescobaldi  v.  Kinaston,  ii.  101  ff.  117/. 

212  a. 
Freshwater  v.  Eaton,  i.  216. 
Fricker  v.  Tomlinson,  i.  21 1  a. 
Frith  v.  Leroux,  ii.  101  ee. 
Frogmorton  v.  Holliday,  ii.  888  o. 
Fronten  v.  Small,  i.  60  a. 
Frost  v.  Bengough,  ii.  64  A. 
Froth's  case,  i.  311. 
Fruen  v.  Porter,  i.  1. 
Fryer  v.  Coombs,  i.  235  a,  235  e. 

V.  Gildridge,  ii.  103  b. 

Fuller  V.  Abbott,  i.  66  a. 

V.  Lane,  ii.  62. 

V.  Prest,  i.  35  b,  ii.  61  e.  61  L 

V.  Trimwell,  i.  347  e. 

V.  Wilson,  ii.201. 

Fulliam  v.  Harris,  ii.  43. 
Fulmerston  v.  Steward,  i.  236  d.  257.  ii. 

388  6. 
Fulwood's   case,   ii;.  68  e.   69  e.  72  ^g. 

72  Ak. 
Fulwood  V.  Annis,  ii.  72  y. 
Furley  v.  Wood,  ii.  305  c. 
Furneaux  v.  Fotherby,  ii.  284  b. 
Furuell  v.  Smith,  ii.  72  a. 
Furnis  v.  Waterhouse,  ii.  43  b, 
Fursdon  v.  Weeks,  ii.  295  e. 
Further  v.  Further,  i.  329  a. 
Fyall  v.  Varier,  ii.  132.  • 


G. 


Gabay  v.  Lloyd,  ii.  200.  202  b. 
Gabel  v.  Perchard,  i.  37,  38. 
Gable  v.  Moss,  i.  117  a.  ii.  62  a. 
Gadd  V.  Bennett,  ii.  336  c. 
Gage's  case,  ii.  94  d. 
Gage  V.  Acton,  i.  317. 
Gainsford  v.  Griffith,  i.  9rf.  58i.  317. 

ii.  72^.  187  a.  187  c. 
Gairdner  v.  Senhouse,  ii.  201  A. 
Gale  v.  Dalrymple,  i.  800  h.  ii.  5  A. 

V.  Reed,  ii.  156  a.  411. 

Gallant  v.  Bouteflower,  ii.  117^. 
Galton  V.  Hancock,  i.  277  e. 

V.  Har\'ey,  ii.  45  n. 

Gal  way  v.  Rose,  ii.  122. 
Gambeer  v.  Gambeer,  i.  275. 
Gambler  v.  Larken,  ii.  84  c. 
Gamon  v.  Jones,  i.  195  c/. 
■  v.  Vernon,  ii.  181  d, 

Gard  v.  Callard,  ii.  113  a.  113  c. 
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Gardener  ▼.  Davis,  ii.  S36  b. 
GardiDer  v.  Creasdale,  ii.  203  d, 

V.  Croasdale,  ii.  207  a. 

^— —  y.  Dudgate,  ii.  60  a. 

V.  Williams,  i.  243  b.  ii.  101 1. 

V.  Williamson,  ii.  285.  303  a. 

Gardner  V.  Fisher»  i.  3036. 
■  T.  Lyddon,  ii.  388^1 

V.  M'MahoD,  ii.  64  d, 

V.  Merrett,  ii.  101  s. 

¥.  Salvador,  ii.  204. 

T.   Sheldon,   i.   185.    185  c.   ii. 

388  a. 
Garland  v.  Burton,  i.  312  &. 

v.  Carlisle,  ii.  47  cc, 

V.  Jekyll,  ii.  168  c. 

Gamon's  case,  ii.  72  d. 
Garrard  t.  Hardey,  ii.  295  c. 

V.  Woolner,  ii.  137  /. 

Garrett  v.  Danby,  ii.  101  n. 
Garritt  v.  Sharp,  ii.  175  /. 
Garth  v.  Baldwin,  ii.  11/. 
Gartin  ▼.  Robinson,  ii.  295  c. 
Gaskell  v.  King,  i.  66  a. 
Gas-Light  Company  v.  Turner,  i.  309  c. 

ii.  137A. 
Gately  v.  Green,  i.  316  a. 
Gaters  v.  Madely,  i.  210  a. 
Gates  v.  Bayley,  i.  28  c. 
Gateward's  case,  i.  340  c.  349  a. 
Gatliffe  ▼.  Bourne,  ii.  349  b. 
Gaulton  v.  Chaliner,  i.  291  A. 
Gaunt  V.  Taylor,  ii.  9  d. 
Gaossen  v.  Morton,  ii.  113  c. 
Gawden  v.  Draper,  ii.  150  a. 
Gawen  t.  Rantes,  i.  261  c. 
'  ▼.  Surby,  ii.  2  c.  209  c. 

Gayle  ▼.  Betts,  i.  103. 
Gee  v.  Fane,  ii.  71  c.  72  a. 
Gegge  V.  Jones,  i.  136  a. 
Genne  ▼.  Tinker,  i.  103.  325. 
Gent  T.  Tomkins,  ii.  137/ 
George  v.  Chambers,  i.  347  c. 
Gerard  v.  Danby,  ii.  103  m. 
Gerdenfield  v.  Lane,  ii.  62. 
Germain  ▼.  Frederick,  i.  291  d. 
Gemon  v.  Royal  Exch.  Assurance,  ii. 

203 1. 
Gerrard  v.  Norris,  ii.  I486. 
Gewren  v.  Roll,  i.  118.  ii.  216  a. 
Gibbon  v.  Coggon,  ii.  150  dn 

v.  Mendez,  i.  320  c. 

Gibbons  v.  Caunt,  i.  279  a. 

V.  Cross,  i.  279  a. 

v.  M'Casland,  i.  21 1  a. 

▼.  Pepper,  i.  14. 


Gibbons  v.  Prewd,  i.  320  a. 

V.  Spalding,  ii.  68  a. 

'    V.  Stephenson,  ii.  42  «. 
■    V.  Summers,  ii.  388  /. 
Gibbs  V.  Merrill,  i.  207  b. 

V.  Southam,  i.  33  b. 

V.  Trevanion,  ii.  101/7. 

Gibson  v.  Baghott,  ii.  64  ^. 

V.  Brook,  i.  219  6.  219c. 

V.  Chaters,  i.  230  a. 

V.  East  India  Company,  i.  340. 

— — -  V.  Hawkey  ii.  5  A. 

V.  Kirk,  i.  203. 

V.  Montfort,  i.  278  b.  279  c. 

.'  V.  Wells,  i.  323(/.  ii.  252b.  259  a. 

Gidley  v.  Williams,  i.  228  c. 
GifFord  v.  Barber,  ii.  9.9  a. 
Gilbert  v.  Bath,  i.  154  b.  291.  291  b. 

V.  Parker,  i.  269.  312  c.  ii.  10. 

V.  Piatt,  ii.  64. 

V.  Stanislaus,  ii.  291  d, 

^  V.  Witty,  i.  184. 

Gildart  v.  Gladstone,  ii.  101  cc, 
Giles  V.  Edwards,  i.  269  c. 

V.  Grover,  i.  219^.  2T9h.  ii.  70^. 

v.  Hart,  i.  33  c. 

V.  Hartis,  i.  SSd.  33/.  33^. 

V.  Hooper,  i.  232. 

Gill,  ex  parte,  i.  316. 

v.  Scrivens,  ii.  72?. 

Gillett  v.  Hill,  ii.  47  t 
Gillies  V.  Smither,  i.  333. 
Gilling  V.  Baker,  ii.  101  m.  101  n. 
Gillon,  in  re,  i.  33  a. 
Gilman  v.  Elton,  ii.  290  a. 
Gimbert  v.  Cogney,  i.  263  a. 
Gimson  v.  Woodfall,  ii.  47  A. 
Gingell  v.  Turnbull,  i.  195 1. 
Ginger  v.  Cowper,  ii.  101/  101  /. 

v.  White,  ii.  388  a. 

Gins  v.  Dams,  i.  318. 
Girardy  v.  Richardson,  ii.  137  ^ 
Gisbome  v.  Hart,  i.  33. 326  b.  327  b. 
Gladman  v.  Bateman,  ii.  117  m. 
Gladstone  v.  Clay,  ii.  201  k. 

V.  King,  ii.  200  c. 

Gladwell  v.  Steggall,  i.  3126. 
Glaholm  v.  Hays,  ii.  352  c. 
Glanville  v.  Paine,  ii.  200  c. 
Glascock  V.  Morgan,  ii.  68  d.  68/  72  cc. 
Glascott  V.  Day,  i.  33  e, 
Glassington  v.  Rawlins,  i.  251. 
Glazebrook   v.   Woodrow,  i.  320/   ii. 

156  c.  S52d. 
Gledstane  v.  Hewitt,  ii.  84/ 
Glenuie  v.  London  Assur.  Co.  ii.  202/ 
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Glinster  v.  Audley,  ii.  181  c. 
Giossop  V.  Colman,  i.  291  /. 
Glover  v.  Cope,  i.  24>l  b.  241  e. 
■  V.  Kendall,  i.  112a. 

v.*  Lane,  i.  353  b, 

V.  Monkton,  ii.  1 1  e.  388  d. 

■■  V.  Pipe,  ii.  259  a, 
Glumdalclitch  v.  Leman,  i.  319  t.  ' 

Glyn  V.  Baker,  i.  210. 

V.  Yates,  ii.  71  e. 

Glynn  v.  Thorpe,  ii.  9  b.  68. 
Gobby  V.  Dewes,  ii.  345.  345  a. 
Goddard  v.  Hodges,  ii.  415  a. 

V.  Ingram,  ii.  64/1 

V.  Smith,  i.  230  a.  ii.  308  a. 

V.  Vanderheyden,  i.  58  c. 

Godefroy  v.  Jay,  ii.  2  e, 
Godin  V.  London  Ass.   Co.  ii.   202  t. 

204. 
Godfrey's    case,   i.    285  a.    285  b.  ii. 

210a.  210r. 
Godfrey  and  Dixon's  ease,  ii.  ^f. 

V.  Furzo,  ii.  47  r. 

V.  Saunders,  i.  74.  74  c.  ii.  I03r. 

127/ 
Godson  V.  Freeman,  ii.  47  z. 

V.  Good,  ii.  209  d, 

Godwin  ▼.  Winsmore,  ii.  46  b. 
Gofton  T.  Sedgwick,  ii.  101  u. 
Gold  V.  Cutler,  i.  20. 

V.  Strode,  i.  274  a.  ii.  101 17. 

Golding  V.  Dias,  ii.  101  ee.  101^ 
Goldstein  v.  Foss,  i.  243  a. 
Goldsworthy  v.  Southcott,  ii.  6  b,  72  q. 
Gompertz  v.  Denton,  i.  269  d. 

V.  Levy,  i.  243  b. 

Gooch's  case,  ii.  8. 
Good  v.  Cheeseman,  ii.  137  /. 
Goodall  V.  Ensell,  i.  246. 
Gooday  v.  Michael,  i.  117  a. 
Goodbume    t.  Bowman,   i.  244  6.  ii. 

319c.  319/ 
Goodchild  v.  Pledge,  i.  33  A.  103  a. 
Goode  V.  Howells,  i.  276  e.  277. 
Goodee  v.  Goldsmith^  i.  33  /. 
Goodenough  v.  Beetles,  ii.  73. 
Goodgaine  v.  Wakefield,  i.  286  b, 
Goodiu  V.  Hammond,  ii.  101  /. 
Goodisson  v.  Nunn,  L  320/ 
Goodland  v.  Blewith,  i.  33  e. 
Goodman  v.  Ay  ling,  i.  347  c. 

V.  Chase,  i.  21 U.  21 1  dl 

V.  Edwards,  ii.  401  a. 

V.  Goodright,  ii.  388  h.  388 1. 

■  V.  Knight,  i.  66. 

Goodricke  v.  Turley,  i.  9  b. 


Goodright  v.  Cator,  i.  287  a.  319^. 

V.  Cordwent,  i.  276/ 

V.  Davids,    i.  287  d.    288. 

288  6. 

V.  Dunham,  ii.  388  a. 

V.  Forester,  i.  319  a.  319  b. 

V.  Glazier,  i.  280  r. 

V.  Hugoson,  ii.  101  q, 

V.  Mead,  i.  260. 

V.  Rich,  i.  299  c. 

V.  Rigby,  ii.  426.  42/i.  94«/. 

V.  Searle,  ii.  388  b. 

V.  Vivian,  ii.  238. 

Goodtitle  v.  Bailey,  ii.  97  b. 

v.  Billington,  ii.  388. 

v.  Chandos,  ii.  42  e, 

V.  Flood,  ii.  44. 

M  V.  Meredith,  i.  278  c. 
V.  Otway,   i.   277  /    278  ^. 

279  c. 

V.  Pegden,  ii.  388  m. 

V.  Pitto,  ii.  97  fl. 

V.  Stokes,  i.  186  cf, 

V.  Walton,  ii.  44. 

V.  Wood,  ii.  388  e.  888  «. 

.— — ^  V.  Woodward,  i.  276  e. 
Goodwin   v.  Crowle,  i.  58. 

■  v.  Gibbons,  i.  74  d. 

v.  Grudge,  ii.  72  d. 

— — —  v.  Moore,  ii.  117  ^ 
Goodyere  v.  Ince,  ii.  68  c.  68/  69. 194. 
Goram  v.  Sweeting,  i.  269  6.  312  e. 
Gordon  v.  Cox,  i.  33  e, 

v.  Ellis,  ii.  319  rf.  319  c. 

■  v.  Harper,  ii.  47  c.  47  d^ 

V.  Morley,  ii.  201  ff. 

— ^—  V.  Reay,  i.  278  d. 
Gore  V.  Gore,  ii.  388.  388/ 

V.  Wright,  i.  236/ 

Gorges  v.  Gore,  ii.  345  a. 
Gorgicr  v.  Mieville,  i.  210  a. 
Goring  v.  Goring,  i.  2106.  ii.  137  cf- 

v.  Warner,  i.  288  6. 

Gorton  v.  Dyson,  ii.  137  cf. 

Gosling  v.  Witherspoon,  ii.  2  a. 

Goss  T.  Withers,  ii.  202  b.  203  g.  203  ^. 
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Gould  V.  Bradstock,  ii.  284  <f. 
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155  a. 
V.  Mulcaster,  ii.  47  oa. 
Y.  Peat,  i.  347  d. 
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'  y.  Greenhill,  i.  277  h, 
Greenhow  y.  llsley,  i.  346  b. 
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■  y.  Harman,  ii.  137  d. 

■  V.  Henderson,  ii.  11  &. 

y.  Hill,  i.  296. 
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Griffin  and  Spencer's  case,  L  IQS, 

y.  Lawrence,  iL  72  k 

v.  Stanhope,  ii.  42  e. 

y.  Yates,  ii.  295.  295  e. 
Griffith  y.  Crockfbrd,  ii.  S19  a. 
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—  T.  Eyles,  L  35  a. 
— — —  y.  Harries,  L  263  a. 

■  y.  Jones,  i.  300  c. 
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Hale  y.  Clare,  iL  101  v. 
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y  Smith,  i.  246  ft. 

Halhead  y.  Abrahams,  L  195  e. 
Hall,  ex  parte,  ii.  137  k. 
Hall,  in  re,  L  327  a.  327  <f.  327  e. 
Hall  y.  Blandy,  i.  243. 
^— -y.  Bony&an,  iL  319  a. 

y.  Buchanan,  ii.  336  e. 
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Harewell  y.  BurweU^  iL  72  AA. 
Harewood  y.  Matthews,  i.  207  d* 
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Harrhy  y.  Wall,  ii.  137  /. 
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V.  Sutton,  ii.  336  <u 

V.  Wardle,  i.  195  /. 
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ii.  5  a.  5  6. 
Hawes  y.  Aniistrong,  i.  211  a» 
— ^ y.  Leader,  ii.  136. 


y.  Wharton,  ii.  64 1. 


Harton  y.  Harton,  ii.  11  dl  11  ^. 


y.  Smith,  i.  210  b.  iL  187  c. 

y.  Wyatt,  i.  278/ 

Hawke  y.  Bacon,  i  299  6. 
Hawkes  y.  Dunn,  ii.  47  n. 

y.  Hawkey,  i.  243  a. 

y.  Orton,  i.  322 1?. 

y.  Saunders,  i.  211.  ii.  137  </. 

Hawkins  y.  Bailey,  i.  262  b. 

y.  Billhead,  ii.  63  a. 

y.  Colclough,  i.  32  a.  64. 65. 327. 

y.  Eckles,  ii.  285  6. 

y.  Jones,  ii.  101 1. 

y.  Kelly,  i.  288^. 

y. Luscombe,  ii.  lie. 

■  y.  Plomer,  i.  35  6. 37. 

y.  Ramsbottom,  i.  207  a. 

y.  Snags,  ii.  101  /. 

Hawley  y.  Peacock,  i.  9e. 
Haworth  y.  Spraggs,  ii.  209  b, 
Hawtayne  y.  Bourne,  ii.  137/ 
Hay  y.  Weakley,  L  230  a. 
Haydon  y.  Godsalye^  ii.  101  r. 


NAMES  OF  CASES  REFERRED  TO. 


HaydoD  v.  My  no,  ii.  101  z. 

T.  Winiams,  iL  e^d.  64  b. 

Hajee  ▼.  Wairen,  ii.  350. 
Hajet  y.  Biekentaff,  i.  60  a«  ii.  178. 

181a. 

T.  Bryaiit,  ii.  84  a. 

T.  Smithy  iL  47  f . 

T,  Thornton,  ii.  101 1#. 

▼.  Warren,    L  227.  264  4.   ii. 

378. 
Hajford  v.  Andrews,  ii.  47^^. 
Hajlej  ▼.  Fitzgerald,  ii.  59  b. 
HajUarT.  Elliisi.  33  a. 
H^manv.  Gerrard,    i.   1036.  103  <f. 

316  a.  ii.  189  a.  337. 

r.  Rogers,  i.  286  b.  ii.  291. 

T.  Truant,  i.  1034. 

Haytcr  t.  Moat,  ii.  117 1.  171  a. 
Hajthom  t.  Lawson,  ii.  1 17  6. 

• ▼.  Kain,  i.  207. 

■■  Y,  Phillips,  i.  327 g* 

' ▼.  Ribbans,  ii.  72  r. 

V.  WiUiams,  ii.  101/. 

■ Y.  Young,  iL  156  a. 

Haywood  y.  Daviesi  L  103  b.  291  m. 

Y.  Rodgers,  iL  200  &  201  b. 

Heady.  Baldre7,L  211  e. 
Heap  y.  Liyingston,  ii.  182. 
Heapy  y.  Parris,  L  219/  219  h. 
Heard   y.  Baskenrilie,   L   103.   337/ 

ii.  7/  8. 

'Y-  Wadham,  L  320/ 

Heardaworth  y.  Williamson,  iL  lie. 
Hearle  y.  Greenbank,  ii.  96  a. 
Heam  y.  Allen,  iL  388  a.  401. 
Heame  y.  Edmunds,  ii.  202^. 

y.  Stowell,  L  130  o.  228  b.  228  c. 

248. 
Heath  y.  Hall,  L  210  a. 

-  y.  Hubbard,  ii.  47/?. 

y.  Nesbit,  ii.  68  a. 

: — y.  Vermeden,  L  326. 

y.  Walker,  iL  319  o. 

Heathcote  y.  Crookshanks,  iL  137  k. 
Heaton  y.  Wolf,  i.  291. 
Heblethwait  y.  Palms,  iL  114  a. 
Hedbarg  y.  Pearson,  iL  202/ 
Hadger  y.  Rowe,  iL  8  A. 

Hedges  y.  Chapman^  L  28  a. 

-  Y.    Sandon,    L    103  A.    103  c. 

103  c/. 
Heelea  y.  Kidd,  iL  336  e. 
Heely  y.  Ward,  i.  74  c 
Hcffofd  y.  Alger,  i.  58  h.  195  c.  195 1. 
Began  y.  Johnaon,  ii.  285. 


Heidon  and  Ibgraye's  case,  ii.  45  m» 

Heine  y.  Benbow,  ii.  252  b* 

Helbut  y.  Held,  ii.  101  w. 

Hele  V.  Foot,  L  347. 

Helie  y.  Baker,  ii.  72  o. 

Helier  y.  Benhurst,  hundred  of|ii.376  a. 

y.  Casebert,  L  1.  1  a. 

Hellen  y.  Ardley,  L  58  b» 
Hellier  y.  Casbord,  i.  232.  241  b.  241  c. 

241  cf. 
Helliott  y.  Selby,  L  312  e.  318.  318  a. 
Helps  y.  Winterbottom,  i.  269  c.  ii.  63/ 
Helwis  y,  Lombe,  L  299  c.  300/ 
Helyar's  case,  i.  22.  22  a.  207  «• 
Hembro  y.  Bailey,  ii.  5/  5  g. 
Hemming  y.  Griffiths,  ii.  94  e, 

y.  Trenery,  ii.  200  c. 

Henderson  y.  Williamson,  ii.  62.  73. 

'• —  V.  Withy,  i.  103  a.  ii.  72  W. 

Hendy  y.  Stephenson,  i.  9  a. 
Henley  v:  Mayor  of  Lyme  Regis,  ii. 

158/  158^.  171a. 
Henly  v.  Broad,  i.  291  g.  ii.  396. 

V.  Walsh,  ii.  61  g.  61  m. 

Henman  y.  Dickenson,  ii,  2005. 
Henn's  case,  ii.  161. 
Henningham  y.  Windham,  ii.  46  c. 
Henoring's  case,  iL  62  a. 
Henricksen  y.  Margetson,  ii.  203. 
Henriques    y.  West  India  Company, 

ii.  101  cc. 
Henry  v.  Earl,  i.  28  a. 
Henshall  y.  Roberts,  ii.  117  h. 
Hensloe's  case,  i.  291  /. 
Hen  wood  y.  Oliver,  i.  33  e, 
Henzel  y.  Lodge,  ii.  94  a. 
Herbert  v.  Alcocke,  ii.  72/ 

y.  Sayer,  ii.  72  A. 

V.  Waters,  i.  195  c. 

Herlakenden's  case,  i.  28  b.  322  d. 
Hem  V.  Stubbs,  L  67. 
Heme  y.  Bembow,  L  323  d. 
— —  V.  Lilborne,  ii.  45  m. 
Heron  v.  Edwards,  ii.  1  a. 
Herrenden  v.  Palmer,  i.  285  a.  iL  1 17/ 

117  A. 
Herries  v.  Jamieson,   L  28  a.  201.   iL 
72  /.  209.  210  a.  210  J.  210  c. 
Herring  v.  Durant,  ii.  5  d. 
Heselton  v.  Alnutt^  iL  201  h, 
Hesketh  y.  Braddock,  i.  312  c^ 

y.  Fawcett,  L  33  d. 

Heskett  v.  Lee,  ii.  96  a. 
Hesse  y.  Stevenson,  i.  60.  ii.  68  e.  68/, 
Hethrington  V.  Graham,  iL  44  Ct  ^ 

c  S 


NAMES  OF  CASES  REFERRED  TO. 


Hewea  v.  Mott,  ii.  148  fi. 
Hewitt  T.  AdMQ*,  i.  277. 

V.  Mantell,  u.  72m.  72  «.  iL  107. 

Hewlet  V,  Fr&miDgham,  iL  216. 
Hewlins  v.  ShippBm,  ii.  1136. 
HejdoD'a  case,  ii.  7.  7  a.  69  a.  72  >. 
Heydon  v.  Thompson,  i.  900  i. 
HeyliD  v.  Hastingi,  ii.  63  /.  6*d. 
Heyman  ▼.  Parish,  ii.  202  a. 
Heyward's  case,  ii.  97  c. 
H^irood  T.  Collinge,  L  229  a. 

V.  Rogen,  ii.  200  6. 

Hibbeit  r.  Courthope,  ii.  350. 

▼.  Martin,  ii.  201  d. 

Hick's  case,  i  132.  312  a. 
Hick  V.  Mom,  i.  278/ 

V.  Woodson,  L  142  o. 

Hickes  ▼.  Crackaell,  i.  836  6.  ii,  84  «. 
Hickej  T.  Bnrt,  L  S25. 

V.  Hayter,  ii.  9c.  t^dd. 
Hickinbotliam  v.  Leach,  i.  244  a. 
Hickling  V.  Hardy,  i.  269  e. 
Hickman  t.  Walker,  ii.  63  i.  63  /.  84  e. 
84/ 
Hickmot's  case,  i.  291  b.  291  c. 
Hicks  V,  Downling,  ii.  61  m. 

V.  WitcheU,  i.  258  a. 

T.  Young,  ii.  336  *. 

Hidev.  Mason,  i.  280  «. 
Higges  V.  Gardener,  ii.  117t. 
Higgins's  case,  ii.  48. 
Higgins  T.  Gordon,  ii.  1I6A. 

V.  HighBeld,  i.  227. 

Hi^nson  v.  Martin,  i.  91  a. 
Higgs  T.  Brans,  ii.  101  e. 
Higham  v.  Rabett,  i.  28.  ii.  175  /. 
Higbmore  t.  Primrose,  ii.  122. 
HiU  V.  Allen,  ii,  47  ?. 

.V.  Bolt,ii.6i/ 

V.  Bolton,  i.  349.  ii.  61  m. 

■ V.  Buoning,  i,  347. 

V.  Dobie,  i.  241. 

V.  Exeter,  Bishop  of,  ii,  137 1. 

V.  Goodchild,  i.  207. 

T.  Grange,  i.  287.  ii-  367  b.  401. 

V,  Jones,  ii,  61. 

V.  Manchester  Wate^n'ork^  I.  215. 


9a. 


iden,  i 
t^u,  i.  295  a. 
:d,  ii.  200  a. 
iders,  i.   113«. 


HiU  T.  Thorn,  L  234  ft. 

V.  Wade,  L  39  b. 

T.  White,  i  300 fii.  ii.  210«. 

T,  Wood,  ISSb. 

Hillary  v.  Gay,  ii  69/ 
^^-—  T.  Rowles,  iL  61. 
Hillier  v.  Fletcher,  ii.  44«. 

-  V.  Frost,  ii.  72  y. 
HilU  V.  London  Am.  Co.  iL  902/ 

T.  Spelsbury,  ii.  101  i. 

Hilsden  t.  Mercer,  i.  844<^ 
Hilton  T.  King,  i.  280  i. 

T.  Smith,  L  320. 

Hinchcliffe  v.  Lord  Kinnonl,    i.  923. 
323  A.  iL  401  0. 
Hinckley  v.  Simmons,  i.  279  c 
Hinde's  case,  ii.  148  d. 
Hinde  v.  Gray,  i.  941  a.  ii.  1566. 

▼.  Lyons,  iL  Te.  6k.  iL388<i. 

388/ 
Kindle  v.  Blades,  i.  195  ?. 
Hindmarsh  t.  Chandler,  iL  212  a. 
Hindsley  v.  RusmU,  L  336  A.  iL  216  o. 
Hinton  v.  Roffey,  i.  295  6. 
Hird  V.  Burstowe,  ii.  71  o. 
Hint  T,  Horn,  i.  276  d. 
Hiscocks  T.  Jones,  i.  35  a. 

V.  Kemp,  iL  6.  72*  72e. 

Hitchcock  V.  Coker,  ii.  156  a. 
Hitchen  t.  Campbell,  i.  92  b.  it.  47  x. 
Hitcbens  r.  Hitchens,  IL  lie. 
Hitcbins  \.  Basset,  i.  279  A. 

T.  Stevens,  i.  228. 

Hitchman  r.  Walton,  i.  276  a. 
Hix  V.  Gardiner,  iL  1686. 
Hixon  V.  Binns,  ii.  209  a. 
Hoar  V.  Mill,  L  233. 
Hoare  v.  King,  ii.  48. 

1.  Parker,  ii.  47  m. 

Hobart  v.  Hammond,  ii.  422/ 
Hobbsv.  Perrars,  iL  133  y, 

V.  Green,  ii.  74  b. 

V.  Knight,  i.  279  b.  279  e.  279/ 

T.  Yonng,  L911.  312. 

Hobson  y.  Blackburn,  ii.  401  a. 

T.  Middleton,  L  228  rf. 

T.  Todd,  i.  3464. 

Hockley  t.  Lamb,  i.  346  e. 
Hoddesdon  v.  Grisil,  i.  346  e. 
Hodges  V.  Green,  i.  278  A. 

v.  Jane,  i,  68, 

V.  Sampson,  ii.  47  x. 

V.  Smiih,  ii.  47^  47^-  150a- 

Hodgkins  v.  Robson,  i,  204. 
Hodgkinson  t.  Marsden,  L  58/ 


^'  i«**e«*oa,  i.  387 1 


S93& 


*»«*»  0^.^*%'*^  «•  1374. 


HoUer  v.  Bush,  i.  ^. 
iT„„.  ~  ^*  Fletcher,  i.  112*. 

HoIlisv.Carrn^^r''"-^^*- 
r---  V.  Palmer,  u.  63*. 

""""'^^y  ^-  Berkley,  ii.  168  e. 
tTT;        •  ▼.  Cross,  iL  i.  jo. 

Ho  man  y.  Johnson,  i.  309*  iL  KtTl 
Hohne  V.  Dalby,  iiTzc.  "^*' 

Holmes  y.  Ailsbee,  ii.  42/. 
-  V.  Barker,  i.  277  A. 

▼.  Brocket,  ii.  48.  319  &. 
▼.  Catesby,  i.  sua. 
V.  Goring,  i.  323a, 
▼.  Kerrisoo,  ii.  63  d, 

^-  Meynel,  i.  183a.  185. 185a- 

^  XT     .     .  1^*-  186dL 

J-Newlands,ii.72«.291«. 
▼.  Rhodes,  ii.  84. 

▼.WaUh,L275d: 
V.  WiUiamson,  i.  264c 

Holmsy.Brokct,ii.319A. 
„  .    .  ^-Taylor,  ii.  117/ 

Horo,y.Ebi28on,i.58d: 
5^|"y<'>  Breare,  i.  S00«. 
Holt  T.  Frank,  ii.  72 «. 

^•^ier»,L295d:  ' 

V.  Murray,  L  67  c. 
▼.  Sambach,  i.  301. 

Holtzaffel  y.  Baker,  U.  422*.  * 

Home  y.  Bentinck,  Ld,  L  131  c 
Homer  y.  AshfoHl,  iL  156«.  1^  A 
Homfray  y.  Rigby,  y.  1876.  ' 

Hook  y.  Galloway,  ii.j74-6.      ^ 
Hooker  y.HooLr,»iU*  382  a.    S82». 

V.  Nye,  iL  285«.  4?/ 'i^?* 

--—  V.  Quilter,  ii.  210^*  ***  ^^  «• 
Hookm  v.  QuUter,  L  28S«. 
Hool  y.  Bell,  L  282. 
Hooper  y.  Hooper,  L  326- 

; ▼•  Stephens,  u.  64*.    . 

y.  Truscott,  L  I30. 

5"Pf7-Bag«e,i.la.2l9/: 
Hopkins  y.  Davi«,  L  827"^^ 

e  4 


NAMES  OF  CASES  REFERRED  TO. 


Hopkins  v.  Salembier,  ii.  68  cr. 

V.  Weigglesworth,  ii,  101  a» 

Hopkinson  v.  Gibson,  ii.  47  A. 
Hopton,  ex  parte,  i.  241  a. 
Hopwood  V.  Schofield,  i.  S22e. 

V.  Watts,  ii.  9  d, 

Hore  V.  Dix,  ii.  97  ft. 

V.  Whitmore;  ii.  201  a. 

Horn  V.  Baker,  ii.  2596.  259  d. 
'         V.  Bushel,  ii.  101a. 

■  v.  Chandler,  ii.  171*  171c. 
Homblower  v.  Proud,  iL  47  «. 
Home  V.  Lewin,  i.  SSe. 

V.  FlintoiF,  i.  58  c. 

V.  Graves,  ii.  156  a. 

V.  Moor,  i.  291  b.  291  e.  291  d. 

Homeyer  v.  Lushington,  iL  201 1.  201  A. 
Homidge  v.  Wilson,  i.  1  a.  1 12. 
Horsefall  v.  Davy,  ii.  284  ft. 

V.  Mather,  i.  323  d. 

Horseman  v.  Obbins,  i.  117- 

Horsey  v.  Daniel,  i.  219  ft. 
Horsford  v.  Webster,  ii.  290  a. 
Horton  v.  Day,  ii.  414. 

— : V.  Moggridge,  ii.  137^. 

V.  Nanfan,  i.  247  a. 

V.  Riley,  ii.  137  A* 

V.  Stamford,  ii.  63 1.  378  d. 

Horwood  V.  Smith,  iL  47 1. 
Hosier  v.  Arundel,  Lord,  iL  117^* 

V.  Searle«  i.  215. 

Hoskins  v.  Duperoy,  i.  269  c. 

v.  Robbins,  L28c.  28  rf.  227. 

348.  351.  353.  IL  323. 

V.  Robins,  i.  348. 

Hotham  v.    East  India    Company,  L 

233ft.  320ft. 
Houghton,  ex  parte,  ii.  203  a. 
Houlditch  V.  Birch,  L  35  a. 

V.  Milne,  L  21 1  d. 

Hounsfield  v.  Drury,  i.  230  ft. 
House  V.Thames  Commbsioners,  i.  300c. 
Houstman  v.  Thornton,  ii.  202  ft. 
Houston  V.  Hughes,  ii.  liyi 
How  V.  Granville,  ii.  61. 

-  V.  Pickard,  i.  74  c. 
Howard's  case,  i.  195  d. 
Howard  V.  Hodges,  ii.  137  A. 

■  V.  Jennison^  ii.  5  ft. 

V.  Pitt,  ii.  6  a.  72  d.  72  c.  72  /. 

lOU. 
V.  Shaw,  i.  276  a. 

■  V.  Smith,  iL  72  a. 

■  V.  Spencer,  L  353  a. 
Howden  v.  Haigh,  iL  137  km 

■  ■       i  Lordi  V.  Simpsonj  u  920  ft. 


Howe  V.  Synge,  L  66  a. 
Howel  V.  Hanforth,  ii.  187« 
Howell  V.  Batt,  L  210  ft.* 

V.  M'lvers,  L  210.  210  «. 

V.  Richards,  i.  60.  238  ft. 

V.  Samback,  i.  287  d, 

V.  Sambacks,  i.  286  a« 

^  V.  Thomas,  ii.  101  y. 

'  V.  Young,  ii.  63  c.  171  d. 

Howse  v..  Webster,  L  1  a. 
Howton  v.  Pearson,  L  323  a* 
Hubbard  v.  Bagshaw,  ii.  259  dm 
■  V.  Biggs,  L  207  d* 

— —  V.  Jackson,  iL  200  a» 
Huber  v.  Steiner,  iL  121  c. 
Hubert  v.  Turner,  L  211  a.. 
Hucker  v.  Gordon,  L  195  ft. 
Huckle  V.  Wye,  L  112  ft. 
Huddy  V.  Gifford,  ii.  101  fi. 
Hudson  V.  Banks,  ii.  101  x. 

V.  Hudson,  ii.  47  ft.  47  c.  47  y 

V.  Jones,  ii.  305  c. 

■    V.  Nicholson,  i.  318.  iL  171  dm 

V.  Parker,  L  280  a. 

V.  Spier,  L  317. 

Huffell  V.  Armistead,  L  277  a. 
Hughes  V.  Alvarez,  iL  210  c. 

V.  Bennet,  L  60  a. 

V.  Doulben,  ii.  Sf. 

V.  Humphreys,  L  215.  313  a. 

V.  Philips,  L  ^  ft. 

'  V.  Rees,  L  242  a.  ii.  47  «c. 
'  V.  Robotham,  i.  236  c. 

V.  Sayer,  il.  388  in. 

V.  Thomas,  i.  319^* 

V.  Turner,  L  278  d. 

Huish  V.  Philips,  ii.  48  ft. 
Hulbert  v.  Watts,  ii.  96. 
Hull  V.  Blake,  ii.  45/ 
v.  Cooper,  ii.  200  c. 


— .-  Mayor  of,  v.  Homer,  iL  175  k» 
HuUand  v.  Malken,  L  117. 
Hulle  V.  Heightman,  L  269  ft* 
Hulme  V.  Heygate,  i.  278  c. 

—  V.  Muggleston,  iL  295  e* 

V.  Sanders,  i.  201. 

Humberton  v.  Howgil,  ii.  12 
Humble  v.  Langston,  L  322  ft. 
Hume  V.  Peploe,  L  33  r. 
Humphreys  v.  Bristol,  ii.  378  A. 
-^— —  V.  Knight,  iL  148  a. 
— — —  V.  0*Connell,  iL  295  (U 

V.  Pli^  i.  228. 

Hunger  v.  Frey,  ii.  68  d. 
Hunlock  or  Hunlocke  v. 


Bbusklowe, 
852e. 


NAMES  OF  CASES  REFERRED  TO. 


HttDf  8  ease,  i.  ^7-  247  d. 
HoDt  T.  ADdrewsy  i.  S6S  & 

T.  Bate^^L  264  a. 

*—  T.  Burn,  iL  175  u 

T.  Brainesy  L  201. 

— -  V.  Coles,  iL  11.    ' 

*—  y.  Cope,  L  204. 

— •  ▼.  Coxe,  iL  71  c,  72y. 

—  V.  GUborn,  ii.  44. 

—  y.  Hunt,  L  33.  iL  293  r. 
-^—  y.  Lawriagt  iL  171  b. 
y.  Roundhead,  L  195  f. 

-^-  y.  Royal    Exchange    Aiaunnce, 

ii.  203 1. 

y.  Sak,L269c. 

y.  Steyens,  L  2756.  iL  47  «• 

y.  Swain,  iL  137. 

Hunter  y.  French,  L  229. 

y.  Leathley>  ii.  201  lu 

y.  Neck,  ii.  2  cii 

y.  Sampson,  ii.  101  A.  101  L 

V.  Wettbrook,  iL  47  ^ 

y.  Wiseman,  i.  92  a. 

H  anting  y.  Sheldrake,  iL  82. 
Hontingdon  y.  Hall,  ii.  48  a. 

■  Earl  of»  y.  Mildmay,  L  9. 
Huntingtower  y.  Gardiner,  i.  228  d* 
Huntley  y.  Sanderson,  ii.  63/. 
Hurd  y.  Fletcher,  iL  178  a.  181  c. 
Hurry  and  Others  y.  Royal  Assurance 

Co.,  iL  201 1 
Hunt  y.  Jennings,  i.  58  a. 

y.  Orbell,  L  269  c. 

y.  Parker,  iL  64. 

Hutchins  y.  Chambers,  L  201. 

y.  Hird,  iL  61  Ju 

V,  Hutchins,  L  327/.  327^. 

■  V.  Kenrick,  iL  1. 

■  V.  Thomas,  iL  148  d, 
Hutchinson  y.  Jackson,  L  349  a. 

y.  Johnson,  L  219^. 

■  V.  Lowndes,  L  263  i. 

■  y.  Smith,  iL  61  c. 
Hutton  y.  Eyre,  iL  48. 

■  V.  Warren,  ii.  259  a. 
Huzham  y.  Smith,  L  33  e.  67. 
Huxley  y.  Harrison,  ii.  lOl  ii. 
Hays  y.  Wright,  iL  148  e. 
Huzzey  y.  Field,  ii.  174. 

Hyde  y.  Cogan,  iL  377  b.  377  d. 

y.  Hyde,  i.  280  e. 

— —  y.  Johnson,  iL  64  dl 

—  y.  Parratt,  ii.  388*. 

y.  Watts,  ii.  367  a. 

Hjade'a  case^  L  261  5. 


I'Anson  y.  Stuart,  iL  410. 
Ibbotson  y.  Ibbotson,  il.  388  A. 

V.  Tindal,  ii.  61  /. 

Idle  y.  Cook,  L  151. 
Iggulden  y.  May,  i.  241  e. 

y.  Terson,  L  336  b. 

Ikin  y.  Brook,  L  320  b. 
Hchester,  Earl  of,  ex  parte,  L  879. 280  c. 
Ilderton  y.  Hderton,  i.  8a«  iL  44c.^ 
llott  y.  Genge,  i.  280  tu 

:-T.  Wilkesj  L  84  «i. 

Impey  y.  Taylor,  iL  60  c. 
Ii^edon  y.  Crips,  L  285  a. 
Ingleby  y.  Swift,  ii.  415  b. 
Ingledew  y.  Cripps,  i.  286  a. 
Inglis  y.  Haigh,  iL  127  c.  1270* 

y.  M*Dougal,  i.  241  a. 

y.  Vaux,  ii.  201  A. 

Ingram  y.  Bernard,  L  67  c 

y.  Lawson,  i.  244  b.  iL  S07  c 

y.  Milnes,  i.  33.  33  a. 

y.  Strong,  L  279  4 

V.  Tothill,  L  235  a. 

Innes  y.  Dunlop,  L  210. 
Innkeeper  8  case,  L  33  & 
Ipswich,    fiailiffs  of,    v.  Martin,  L  1. 

iL  181  d. 

,  Taylors  of,  case,  i.  31 L 

Ireland  y»  Champneys,  ii.  12p. 

y.  Huggins,  L  84. 

V.  Johnson,  iL  203/ 

y.  Lockwood,  i.  74  d 

Iremonger  y.  Newsam,  1.  241  6. 
Ireson  y.  Pearman,  iL  42  c. 
Irons  y.  Smallpiece,  ii.  47  &• 
Indng  y.  King,  L  3206. 

V.  Richardson,  iL  202. 203  a.  204, 

V.  Veitch,  ii.  64  c?.  64  k.  137  y. 

Isaac  y.  Clarke,  iL  47  A. 

y.  Farrar,  ii.  103.  295.  295  c. 

Isam's  case,  ii.  72  /• 

Isam  y.  Hitchcock,  ii.  209  c. 

Isham  y.  Morris,  ii.  418  e. 

Isherwood  y.  Oldknow,  i.  241  a. 

Isles  y.  Windsor,  ii.  74  a. 

Islington  Market  Bill,  in  re,  iL  174. 

Ivatt  y.  Mann,  i.  345.  iL  175  L 

lye's  case,  L  236  d. 

lye  y.  Scott,  iL  291  e. 

lyes  y.  Legge,  ii.  388. 

Izon  V.  Gorton,  ii.  422  &. 


NAMES  OF  CASES  BEFBRRED  TO. 


Jackson  v.  AdamSj  i.  243  a. 
——  V.  Anderson,  iu  47  p. 

■  ▼•  Caleswortiiy  inhalHtants  of, 

iuS78a. 

■  T.  Clarke»  ii.  293  & 

■  ▼•  Cobbin,  L  264  a.  ii.  137 1. 
'  y.  Duchaise,  ii.  137  i 
—  V.  Elam,  ii.  72«. 

T.  Fairbanks  b' .  64  e.  64/. 

■  y.  Gisling,  iL  148  <JL 
■■  y.  Hanson,  L  195  iL 
y.  Hesketh,  L  la 

*  y.  Hunter,  H  193  a. 

y.  Hurloek,  i.  278  ft.  279a. 

y.  Jackson,  L  280a.  280ft. 

■  y.  Layerack,  i.  346tf.  # 
y.  Lomas,  ii.  137 1. 

■  y.  Mordant,  ii.  180  a. 

■  y.  Northwood,  i.  300  ft. 

y.  Pearson,  ii.  376/.  378. 

y.  Pesked,  i.  28  e.  228  e.  322  e. 

■  yc  Rogers,  i.  312  e, 

■  ■         y.  Stacey,  iu  175  L 

; y.  Wickes,  i.  92.  iL  72«ft. 

Jacob  y.  Lindsay,  L  325  a. 
Jacobs  y.  Humphrey,  ii.  47 J^ 

y.  Hart,  ii.  200  a. 

y.  Miniconi,  ii.  72  n. 
Jacques  y.  Csesar,  i.  346^.  ii.  71  a.  72  e. 

y.  Nixon,  ii.  101  e.  101  A.  101 1. 

y.  Withy,  L  35. 

Jaffray  y.  Freebaim,  L  207  ft. 
James  y.  Cotton,  i.  269  c. 

y.  Dods,  L  323  c. 

y.  Emery,  i.  154. 
y.  Francis,  i.  230  a. 
y.  Lingham,  i.  300^. 
y.  Phelps,  1.  230  ft. 
y.  Pierce,  i.  35. 

[ y.  Plant,  i.  323  ft.  ii.  401  a. 

— —  y.  Thomas,  i.  58  d. 

y.  Williams,  i.  211  a. 

Jamieson,  in  re,  ii.  133  c. 
Jampaya  y.  De  Payha,  ii.  101  «• 
J* Anson  y.  Stuart,  i.  117.  244.  244  a. 

U.  308  a. 
Jarmain  y.  Algar,  i.  211  ft. 
Janris  y.  Dean,  iL  175  L 
_:-y.Wakins,L211. 
Jaxon  y.  Tanner,  ii.  171  tf. 
Jeffer  y.  Gifford,  i.  322  e.  il.  175  A. 
Jefferey  y.  Guy,  i.  103. 
Jefferies  y.  Dee,  L  337  ft.  ii.  48  e. 
.— — i  y.  Duncombd,  i.  132  a. 


Jefferson  y.  Durham,  bishop  of,  i.  136  0. 

y.  Jefferson,  ii.  252  ft. 

y.  Morton,  i.  251  a. 
Jeffery  y.  Bastard,  i.  195  h,  195  i. 

y.  M'Taggart,  i.  210. 

y.  White,  i.  9  A  317. 

Jefferyes  y.  Legendn*  ii.  201  €•  202  a. 
Jeffreson  y.  Morton,  i.  251  a.  it  68. 71  a. 
71  c.72d72t.  726ft.  210/. 
Jeffirey's  case,  ii.  423  dL 
JefiVeys  y.  Bojrd,  iL  325. 
Jeffry  y.  Barrow,  ii.  8aL 

* y.  Wood,  iL  101  w.  101  j.  101  ftft. 

Jekyll  y.  Morris,  L  131  c. 
JeU  y.  Douglas,  i.  291 A  iL  121  e. 
Jemey  y.  Norris,  iL  74  a. 
Jenkin  y.  Peace,  i.  9. 
Jenkins,  in  re,  ii.  133  A. 
Jenkins  y.  Bates,  ii.  101 «. 

—  y.  Edwards,  L  33/ 

■  "  y.  Hanrey,  iL  175  dm 

—  y.  Plomcj  ii.  47  y. 

y.  Prichard,  L  319iL  ii.  SL 

— —  y.  Purcely  iL  349. 

■  y.  Reynolds,  L  211. 

— —  y.  Young,  ii.  11  A.  ^ 

Jenk's  case,  iL  7  e. 
Jenner  y.  Clegg,  L  276  ft. 
Jennings  y.  Brown,  ii.  137/  137  u 

y.  Hankeys,  i.  262  d. 

— —  y.  Harley,  i.  210e. 

■  y.  Hunking,  i.  247  a. 
— ^*"-  y.  Major,  L  33  «. 

— ^—  y.  Newman,  L  2SSd.  ii.  117  A« 

■  y.  Thorckmorton,  iL  137  A. 
y.  Vandeputt,  i.  132. 

Jenny  y.  Norris,  ii.  74  ft. 

Jephson  y.  Howkins,  i.  327  e. 

Jeremy  y.  Lowgar,  ii.  252  ft. 

Jerritt  y.  Weare,  i.  319/ 

Jeryis  y.  Tayleur,  ii.  47  aa. 

Jesser  y.  Gifford,  ii.  252  ft. 

Jeyens  y.  Harridge,  L  la.  Ilia.  188. 

289.  317.  323  «.  iL  60  a.  404. 409. 
Jew  y.  Wood,  i.  326  a. 
Jewel's  case,  ii.  303.  304. 
Jodderell  y.  Cowell,  L  234  ft. 
John  y.  Jenkins,  ii.  284  e. 
Johns  y.  Bowen,  iL  101  y. 

y.  Gittings,  i,  244  ft. 

y.  Wilson,  ii.  74  a. 
Johnson  y.  Aylmer,  L  242  a. 

■  y.  Baker,  iL  137  m. 

—  y.  Baynes,  L  201. 

y.  Carre,  ii.  150  a. 

I  y.  Clay,  L  33/ 


NAMES  OF  CASES  REFERRED  TO. 


Johnson  v.  Dodgson,  i.  21 1  a. 

—  V.  Durant,  i.  827  a. 
▼.  FaiUkner,  ii.  290. 

■  ▼.  Hudson,  i.  S09  6. 
V.  Jebb,  ii.  101/ 

V.  Johnson,  1.  278.  2790.  S80a. 

'  ▼.  Lancaster,  i.  SS/. 

■  ▼.  Mapletoft,  i.  SS  c. 
V.  M'Donald,  i.  161. 

■  V.  Marlboroughj  Duke  of,  ii. 

200  ». 

—  V.  Meen,  ii.  291. 

— —  V.  Northwood,  i.  14?  o.  296  a. 
'  T.  Norton,  i.  20. 

■  V.  Popplewell,  ii.  210  c. 

V.  Prickett,  ii.  291  ft. 

V.  Smart,  i.  186  d. 

v.  Smith,  ii.  1  d.  6St.  148  cf. 

'  y.  Sutton,  ii.  201  c. 
T.  Wells,  L  279. 

V.  Whitcott,  i.  210  c. 

■  V.  Wilson,  i.  154. 

▼.  WoUyer,  i.  847. 

Johnston  v.  Johnston,  i.  279  a. 
Johnstone  y.  Huddlestone,  i.  2S6  e.  251 . 

285  6. 

y.  Sutton,  i.  228. 

JoQiffe  y.  Mundy,  ii.  78  a. 
JoUy  y.  Young,  i.  251. 
Jones,  ex  parte,  ii.  47  t. ' 
Jones  ats.  Hayes,  i.  295  6. 
-^  y.  Arthur,  i.  S3  e. 
— —  y.  Asfabumham,  i.  210  &•  210  e.  ii. 

137. 

y.  Atherton,  i.  219^. 

y.  Axen,  ii.  72  A. 

y.  Barkley,  i.  60  a.  820  h.  820/. 

ii.  352^. 

—  y.  Bodinner,  ii.  819  h, 

y.  Brampston,  i.  248  h. 

y.  Clayton,,  i.  286. 

y.  Concannon,  ii.  ^%^  a.  886  c. 

——  y.  Cooper,  L  21 1  ft. 

—  y.  Corry,  i.  827  d,  827  c 
•— -  y.  Cowley,  i.  288  ft. 

—  y.  De  Lisle,  ii.  101  h. 

y.  Flint,  i.  277  d. 

y.  Fort,  ii.  47  o^ 

y.  Gibson,  ii.  886  A 

—  y.  Grady,  ii.  68  e. 

—  y.  Green^  i.  58  c. 
^—  y.  Gurdon,  263  cr. 
y.  Herbert,  i.  825. 

y.  HiU,  L  216  ft.  828  d.  iL  252  ft. 

—  y.  John,  i.  83^. 

— —  y.  Jones,  L  282a.  288.  ii.  44ef.  44/ 


Jones  y.  Kitchen,  i.  244  e.  iL  285  a. 

295  d.  295  e. 

y.  Lander,  ii.  61  c. 

y.  Littler,  ii.  807  ft. 

y.  Marsh,  i.  276  e. 

y.  Owen,  i.  88/ 

V.  Pope,  ii.  63  ft.  67  o.  78.  98. 
101/187a.  297.  844. 

V.  Powell,  ii.  290, 

V.  Price,  175^. 

y.  Prosser,  ii.  11^. 

y.  Richard,  i.  853.  ii.  327. 

y.  Roberts,  i.  884. 

V.  Ryder,  ii.  64^  127^. 

y.  Say  and  Seal,  Lord,  ii.  lie/. 

y.  SchmoU,  ii.  202  ef. 

y.  Senior,  ii.  295  ft. 

y.  Shears,  i.  276  ft.  277. 

y.  Smith,  ii.  210^. 

y.  Steyens,  i.  131  a.  248.  244  a, 

y.  Stordy,  ii.  60  c. 

y.  Tanner,  ii.  187  d. 

V.  Tarleton,  ii.  47  h, 

y.  Thome,  i.  288  c. 

V.  Waite,u.  187  A.  187 1. 

y.  Weaver,  i.  272. 

y.  WUliams,  i.  38  ft.  118.  ii.  290  c. 

411. 

y.  Winckworth,  ii.  47  y. 
Jonson  y.  Meers,  i.  118. 
Jordainey.  Sharp,  ii.  386  cf. 
Jordan  v.  Fawcett,  i.  829. 

y.  Strong,  i.  ^%  g. 

V.  TweUs,  i.  204.  ii.  181. 

V.  Wikes,  ii.  180  ft. 

Jorden  y.  Atwood,  i.  823  a. 

V,  Berwick,  i.  SS  g, 

Jordin  y.  Crump,  i.  84  a. 

Joseph  y.  Knox,  ii.  47  #. 

Joule  y.  Jackson,  ii.  290  ft. 

Jourdam  v.  Johnson,  i.  38/  88  f.  ii.  122. 

Jowett  y.  Chamock,  i.  840  a.  iL  209  a. 

Judin  y.  Samuel,  i.  285  ft. 

Jupp  y.  Grayson,  i.  827  c. 

Justice  y.  Whyte,  ii.  209  c, 

Juxon  y.  Thomhill,  i.  117  a.  iL  62  a. 

K 

Kadwalader  v.  Bryan,  ii.  805  ft. 
Kaines  y.  Knightly,  ii.  200. 
Karyer  y.  James,  il.  63  A.  63 1.  64  e. 
Kay  y.  Dutton,  L  264  a. 
Kearney  y.  King,  i.  74. 
Kearsey  v.  Carstairs,  L  241  a. 
Kearslake  r.  Morgan,  ii.  103  ft. 


NAMES  OF  CASES  REFERRED  TO. 


Keat  V.  Goldstein,  i.  67  c. 
Keate  v.  Temple,  i.  21 1  c. 
Keats  v.  Barker,  i.  195  dl 
Keble  v.  Hickeringill,  i.  84. 
Keck  V.  Halstead,  i.  63. 
Keeling  v.  Austin,  ii.  101  /• 
Keen  v.  Effingham,  Earl  of,  IL  42  e. 

—  V.  Kirby,  i.  151. 
Keene  v.  Deardon,  ii.  lib, 

>  V.  Deble,  i.  33  g. 
Kegg  V.  Horton,  L  274  a. 
Keigwin  v.  Keigwin,  i.  280  a. 
Keilwick  v.  Maidman,  i.  33  dL 
Keir  v.  Leeman^  ii.  137  b, 
Kell  V.  Nainby,  i.  291  /. 
Kellan  v.  Manesby,  i.  242.  242  b. 
Kellow  V.  Rowden,  ii.  7  c.  7/-  8  A.  8  /.  9. 
Kelly  v.  Ciubbe^  i.  282.  ii.  304. 

V.  Partington,  i.  130  a.   243  /. 

246  b. 
Kemble  v.  Farren,  i.  58  c. 

V.  Mills,  ii.  352  b. 

Kemp  V.  Carter,  i.  348  a, 
V.  Cruwes,  ii.  285  c.  290. 

V.  Derrett,  i.  276. 

V.  Goodal,  i.  326. 

Y.  Vigne,  ii.  203  b.  " 

Kempe  v.  Lawrence,  ii.  9^ 
Kempland  v.  Macauley,  ii.  101  /. 
Kempston  v.  Nelson,  ii.  .74  c. 
Kenchin  v.  Knight,  i.  22. 
Kendillon  v.  Maltby,  i.  243/. 
Kendrich  v.  Davies,'ii.  293^. 
Kendrick  v.  Lomax,  iL  103  b. 
Keulyside  v.  Thornton,  ii.  252  c, 
Kenn  v.  Drake,  i.  312  a. 
Kennaway  v.  Treleavan,  i.  21 1.  ii.  137  >• 
Kennebel  v.  Scrafton,  i.  279.  279  a. 
Kennett  v.  Milbank,  ii.  64 1. 
Kennicot  v.  Bogan,  i.  22. 
Kenningham  v.  Alison,  i.  300^. 
Kenny  v.  Thornton,  iL  72  b. 
Kenrick  v.  Beauderck,  ii.  1 1  i.  11  c. 

V.  Pargirer,  i.  351.  353. 

Kensey  v.  Hay  ward,  ii.  64  a. 
Kensington  v.  Inglis,  ii.  200  a.  201  c. 
Kent  V.  Derby,  i.  211c. 

V.  Ebtob,  i.  327  d. 

V.  Harpool,  ii.  382  a.  382  c. 

V.  Sponder,  i.  14  a.  28. 

v.  Yates,  ii.  2  b, 

Kenyon  v.  Berthen,  ii.  201  a. 
Keppel  V.  King,  ii.  61  k. 
Keppell  V.  BaUe,  i.  241  &. 
Kerbey  v.  Denby,  i.  300  A. 
Kerby  v.  Whichelow,  L  339  a. 


Kerr  v.  Jeston,  L  327  A. 
Kerrison  v.  Cole,  i.  66  a* 
Kerry  v.  Baxter,  iL  404. 

V.  Cade,  ii.  117fl». 

V.  Kent,  ii.  44. 

Kershaw  v.  Cox,  ii.  200  a. . 

Kettle  v.  Bromsall,  ii.  746.  117  e. 

Kewley  v.  Ryan,  ii.  201/.  201  h. 

Key  V.  Hill,  i.  161. 

Keymer  v.  Summers,  i.  323  &  iL  175  L 

Keyworth  v.  Hill,  iL  47  a?. 

Kidwelly  v.  Brand,  1.  287. 

Kielwiek  v.  Maidman,  i.  33  d. 

Kieran  v.  Sanders,  i.  326. 

Kightlyv.  Birch,  iL  117/ 
Killigrew  v.  Sawyer,  L312c. 
Kilner  v.  Bailey,  i.  28. 
Kimp  y.  Cruwes,  ii.  8. 
Kimpton  v.  Bellamy,  i.  207  c  209. 
Kinaston  v.  Shrewsbury,  Mayor  of,  i. 

195  c. 
Kioch  V.  Ward,  ii.  388  /. 
Kinder  v.  Paris,  iL  63  ^.  64  a« 
Kine  v.  Sewell,  L  130  a. 
King  V.  Atkins,  L  117  a. 

V.  Ballett,  ii.  11a. 

—  v.  Bishop's  Sutton,  inhabitants  of, 

iL  378  a. 

v.  Braddon,  L  295  d. 

V.  Bridges,  ii.  47  b. 

V.  Coke,  i.  22.  22  a. 

V.  Dillington,  ii.  422  d.  422  c. 

V.  Fitch,  ii  250. 

y.  Eraser,  i.  203. 

y.  Gosper,  ii.  101  bb. 

y.  Halfshire,  hundred  of^  ii.  423  d. 

y.  Hicks,  i.  312  a. 

y.  Hobs,  L  117  a. 

y.  Homely,  iL  101  b» 

y.  Jebbert,  i.  14. 

y.  Jones,  iL  181  c« 

y.  Joseph,  iL  133  c. 

y.  King,  u9d. 

y.  Lake,  L  247  a. 

y.  Loder,  i.  151. 

y.  Marlborough,  iL  212  a. 

y.  Marsack,  i.  135  a. 

y.  Meredith,  ii.  47  s. 

y.  Pippett,  iL60  c.  336  a.  336  b. 

SS6d. 

y.  Sears,  ii.  137  A. 

y.  Steyens,  L  170. 

y.  Taylor,  iuSb. 

y.  Tebbart,  L  14.  iL  5  b. 

y.  Turner,  iL422e. 

y*  Thom»ii/ll7^« 


NAMES  OF  CASES  EEFERRED  TO- 


King  r.  Walker,  ii.  121  a. 
—  T.  Wilson^  i.  21 1  a. 

T.  WitherBt  iL  388  fi. 

-^—  V.  Yorkt  Mayor  of,  i.  23. 
Kingdon  y.  Nottle,  ii.  181  c. 
Kiogham  v.  RobinSy  i.  33  m. 
KiDgsford  ▼.  Marshally  ii.  202^. . 
Kingsmill  t.  Bull,  i.  269  a. 
KiDgBton*B  case,  Dachess  of,  t.  275  &• 
Kii^iton  v.  Herbert,  ii.  93. 

>y.  Knibbs,  ii.  200. 

y.  Preston,  i.60a.  320&.  320/ 

ii.  352  d. 
Kingston-itpoii-Hull  ▼•  Homer,  ii.  175  e, 
Kinkck  v.  Neyile,  ii.  175/ 
Kinnaird  t.  Lyall,  ii.  101 1. 
KiDnaston  t.  Clark,  iL  8  6.  8  L 
Kinnear  r.  Tarrant,  ii.  72  m. 
Kinnerslj  ▼•  Mussen,  i.  58  a. 
Kinsay  ▼.  Heyward,  ii.  2. 
Kinsey  ▼.  Hayward,  i.  216  b.  iL  2. 63  K 

63 1. 64  a.  64  b. 
Kipling  T.  Tuner,  ii.  415  6. 
Kirby  t.  Green,  L  287. 

T.  Hansaker,  ii.  178^.  180  a. 

— -*  ▼•  Marlborough,  Duke  of,  415  a, 

y.  Smith,  iL  200  c. 

Kirk  ▼•  French,  L  229. 
Kirkbridge  v.  Wilson,  ii.  60  a. 
Kirkcadbright    v.  Kirkcudbright,     L 

280  e. 
Kiike  ▼.  Kirke,  i.  280  c. 
Kirkham  t.  Marter,  L  211  c  211  d. 
Kirkhide  ▼.  Dyke,  iL  60  r. 
Klrie  ▼.  Clifton,  iL  101  bb. 
Kifton  ▼.  Braithwaite,  L  33  e. 
Kitspn  or  Kitton  v.  Fagg,  ii.  61  a.  61/ 
KkM  V.  Doddj  ii.  72^. 
Knight's  case,  ii.  72  k. 
Knight  Y.  Barker,  ii.  74  a. 

■  ▼»  Bennet,  L276a.  iL 284e. 

▼.  Cambridge,  ii.  202  c.  202  d. 

y.  Clements,  ii.  200  b^ 

y.  Cole,  L  219  ft. 

y.  Frampton,  iL  46  J. 

y.  Gibbs,  L  243/ 

• y.  Hughes,  L  264  c. 

y.  Hunt,  fi.  137  iL 

y.  Maclean,  L  58  & 

■  y.  Norton,  i.  103  c. 

y.  P^reston,  i.  170.  iL  291  a. 
• y.  Quarles,  L  217  c.  iL  181  c^ 

■  y.  Thynne,  ii.  101  p, 

y.  Woore,  L  28.  iL  175  /. 

Knipe  y.  Hobart,  L  161. 
Knollji  y.  Alcock,  L  278  h. 


Knowles  y.  Michel,  ii.  122.  259  c. 
Knowles  y.  Palmer,  ii.  68  d, 
— ^-—  y.  Stevens,  L  235  a. 
Knox  y.  Castello,  iL  101  u. 

y.  Costello,  ii.  101/  101  g* 

Kofiter  V.  Reed,  iL  202  b. 

V.  Suness,  iL  202  & 

Kraus  v«  Arnold,  i.  33  e, 
kretchman  v.  Beyer,  ii.  72  ti.  101  t/t 
Kynaston  v.  Clark,  iL  Id. 


Lacey  y.  Umbers,  ii.  84/ 

y.  Williams,  ii.  42  a. 

Lacon  y.  Barnard,  iL  47  ce*  47  dd. 
— -  y.  Hooper,  L  25J. 
Lacy  y.  Kynaston,  ii.  ^Iff.  48.  150  b. 
Ladd  v.  Arnaboldi,  ii.  61. 
*—  y.  Thomas,  i.  228  b» 
Lade  v.  Holford,  ii.  388  A. 

y.  Shepherd,  ii.  175  /. 

Laing  v.  Meader,  L  33  e. 
Laidler  y.  Burlinson,  ii.  47  /. 
Lainson  v.  Tremere,  i.  9e,  215.  216.. 

ii.  409. 
Laird  y.  Pem,  iL  352  a.  3525. 
Lake  v.  Inwood,  ii.  209  a. 
—  V.  King,  i.  14. 
— r-  V.  Raw,  L  329. 
Lakin  y.  Watson,  ii.  63 1. 
Lamb  y*  Bunce,  ii.  137/ 

y.  Mills,  i.  298.  347  c. 

Lambe  y.  Archer,  ii.  388  /. 

y.  Finch,  ii.  64  a. 

Lambell  y.  Lambell,  i.  280  d. 

V.  Pretty  John,  ii.  101  a. 

Lambert  y.  Austin,  L  282. 

■  y.  Branthwaite,  i.  66, 

■  V.  Cooke,  i.  312  e. 

I  '  ■    y.  Hepworth,  i.  33  h. 
'  y.  Hodgson,  L  300  h, 

— ^—  y.  Hutchinson,  ii.  133/ 

■  y.  Norris,  L  236  d, 

■  y.  Strother,  i.  299  c. 
■  y.  Strutber,  L  112  c. 

V.  Taylor,  i.  228.  271  a.  272. 

274  a.  iL  63^.  319  e. 
y.  Thurston,  i.  318. 


Lamb's  case,  i.  132.  215.  293. 
Lambirth  y.  Barrington,  iL  12  p. 
Lamond  y.  Eiffe,  ii.  68  5. 
Lampet's  case,  i.  280  e.  ii.  388  k. 
Lampiere  y.  Mereday,  ii*  138. 
Lampleigh  y.  Braitbwaitei  i.  264  a.  320(7. 


NAMES  OF  CASES  REFERRED  TO. 


Lamplej  ▼•  Thomas,  ii.  194* 
Lamplugh  v.  Shien,  i.  235  a. 
■  ■  V.  Shorfaridge,  u  837  &• 

Lampon  v.  Corke,  i.  325. 
Lampton  r.  Collingwood,  ii.  51«  72  m. 

101 «. 
Lancashire  v.  Glover,  ii.  181  ft. 

■  V.  Killingworth,    i.    320  /. 

ii.  352.  S52a. 
Lancaster  v.  Relder,  ii.  68  d.  68/. 

■  V.  Key  lei,  ii.  101  c. 
^-^— ^  V.  Keyleigh,  ii.  71  a. 
— — ^  ▼.  Low,  ii.  227. 
Lander  y.  Elliott,  i.  24*7  a. 
Landon  v.  Pickering,  ii.  101  aa. 
Lane's  case,  i.  142. 
Lane  v.  Alexander,  i.  312  e.  ii.  5  a. 

y.  Bacchus,  ii.  101  A. 

v.  Bennett,  ii.  121  a. 

y.  Burghart,  i.  211  b, 

y.  Butler,  ii.  62. 

y.  Chapman,  ii.  101  n 

y.  Drinkvater,  i.  154>. 

y.  Howman,  i.  244  a. 

y.  King,  i.  14*. 

y.  Robinson,  i.  91  a. 

y.  Thelwell,  ii.  74  c   ■■ 

v.  Wheat,  ii.  1  a. 
Lang  y.  Anderdon,  ii.  201  a. 

y.  Gale,  1.  251. 

y.  Smyth,  i.  210  a. 

Langdale's  case,  i.  136  a. 
Langdon  y.  Goole,  i.  66. 
Langford  y.  Pitt,  i.  278. 

y.  Waghom,  ii.  295  d. 

V.  Webber,  i.  346/ 

Langforth  y.  Bridge,  ii.  103  e. 
Langhom  y.  AUnuti  ii.  201  A.  203^. 

y.  Cologhan,  ii.  200  a. 

y.  Hardy,  ii.  301  h. 

Langston  y.  Grant,  iL  148/» 
Langton  y.  Hughes,  i.  309  c.  ii.  137  A. 
Langworthy  y.  Scott,  ii.  101  h. 
Lanman  y.  Andley,  iL  72p. 
Lanyon  y.  Dayey,  ii.  48. 
Lapierre  y.  M^ntosh,  i.  8. 
Lapworth  y.  Wast,  i.  247. 
Larchin  y.  Willan,  ii.  68  a. 
Lardner  y.  Bassage^  ii.  72  ee. 
Large  y.  Cheshire,  i.  320  e. 

;.  y.  Pitt,  i.  323  J. 

Larluns  y.  Larkins,  i.  280  e^ 
Laroche  y.  Oswyn,  ii.  201  g* 

y.  Wasbrough,  if.  100  <l. 

Latham  y.  Rutley,  i.  233  ft. 
Langfaton  y.  Gardner,  0. 61/  155  a« 


Laund  y.  Tucker,  L  319r. 
Launder  y.  Brooks,  i.  277  a. 
Layabre  y.  Wilson,  ii.  201  g. 
Law  y.  Hodgson,  L  309  h. 

y.  Hodson,  iL  137  A. 

y.  Hollingworth,  ii.  201  ft. 

y.  Wilkin,  iL  137^. 

y.  Willianu,  L  195  «. 
Lawe  y.  King,  i.  140  a. 
Lawrence  y.  Aberdeen,  ii.  202  ft.  203  e. 
'  y.  Dodweil,  L  277  e» 

■  V.  Hodson,  IL  72^ 
— —  y.  Hooker,  L  9  c. 
^  y.  WorraU,  iL  64iL 

Lawson  y.  Haddoek,  iL  SBL  60e. 
■  y.  Langley,  iL  175  A. 

y.  Mangles,  L  74  <?. 

Lawton  y.  Lawton,  iL  259  a 

y.  Salmon,  ii.  259  a. 

Lay  y.  Lawson,  L  130. 
Laythoaip    y.   Bryant,   L   211 


11. 


a. 

137  C 


Layton  y.  Grindall,  iL  74  a. 
Lea  y.  Exelby,  ii.  352. 
Leach  y.  Morris,  iL  62  ft. 
*—  y.  Thomas,  ii.  171  a. 
Leadbeater  y.  Markland,  iL  63  A 
Leader  y.  Moxon,  iL  2. 
Leadley  y.  Eyans,  iL  415  ft^ 
Leafy.  Lees,  ii.  74dl 
— ^  y.  Tuton,  L  21 1  c. 
Leake's  case,  ii.  206. 
Leake  y.  Butler,  iL  62ftL  62  ft 
Leander  y.  Dayis,  iL  47  ee. 
Leaper  y.  Tatton,  L  38  ft.  iL  64  A. 
Leasingby  y.  Smith,  ii.  2  c. 
Leatham  y.  Terry,  ii.  208^. 
Leatherdale  y.  Sweepstone^  L  33 «. 
Leathley  y.  Hunter,  iL  201  ft.  201  ft. 
Leayes  y.  Bernard,  ii.  129.  209  <1  S77<it 
Lechmere  y.  Fletcher,  iL  48.  64  i 

■  ■  y.  Topladay,  iL  47  cc 
Le  Cras  y.  Hughes,  ^iL  202 1. 
Ledbury  y.  Smith,  iL  47  a. 
Lee  ats  -^—  L  74c. 
Lee  y. L  347  d. 

y.  Ayrton,  ii.  150  <f« 

y.  Barnes,  ii.  209  d* 

y.  Clarke^  i.  135  ft. 

y.  Lockhart,  iL  137iii* 

y.  Muggeridge,  iL  137  «.  137/     • 

y.  Nixon,  L  184  a. 

y.  Rayner,  ii.  84^. 

y.  Risdon,  ii.  259  c. 

y.  Rogers,  L  283/  300/  ii.  56. 

68.68CU 


NAMES  OF  CASES  REFERRED  TO. 


Leech  t.  Widalej,  1, 9Sd.  346 dL 
Leeds  t.  BiurrowB»  L  269  A. 
Leek's  caee,  L  S46. 
Lee*  V.  WhhoomU,  L  211. 
Legg  T.  Evans,  ii.  47  e.  47  y« 

T.  Stradwick,  i.  202  a. 

Leghv.  Heald»id22e. 

y.  Le^  L  2ia  S25. 

Le^T.  Cbampante,  L  154o.  291  i. 

291m. 
Le  Grew  v.  Cook,  L  SSe. 
Leicester,  Major  of»y.  BurgeMy  L  S12i2i 
■  V.  Rose,  iL  187 1. 


•  T.  Walter,  L  181  a. 


Leigh  y.  Brown,  iL  72il. 

—  y.  Chapman,  ii.  376/. 
— —  y.  Kent,  L  S126. 

y.Leigh,iL42e.45A2S5a.237. 

238. 

y.  Thornton,  iL  276  e. 

Lei^iton  y.  Wales,  L  SSc.  iL  156a. 

156  fr. 
Le  Keoz  y.  Nash,  i  241  dl 
Le  Mason  y.  Dizon^  i.  216  a. 
LemMTtte  y.  Stanlcrr,  i  280a.  280 & 
Le  Mesorier    y.    Vaughan,    ii.  201  a. 

201/. 
Lempriere  y.  Humphrejr,  L  800. 
Lemnn  v.  Fooke,  i.  883  a. 
Lenthal's  case,  L  806  a . 
Lenthal  y.  Lenthal,  L  35. 
Leonard  y.  Simpson,  i.  219  e» 
Lepine  y.  Feraid,  iL  888  in. 
Lester  y.  Jenkins,  iL  1  & 
Lethbridge  y.  Chapman,  ii.  64  i. 

y.  Winter,  L  SOaiL  175m. 

Leyeck  v.  Shaftoe,  L  291  /. 
Lerenthorpe  y.  Askbre,  ii.  888 1. 
Lerett  y.  Peny,  iL  101  /. 
Lefeax  y.  Berkley,  iL  121  & 
Levin  y.  Weatherall,  L  186  e. 
Levittg  y.  Calyerlj,  L  247  a. 
Levy  y.  Herbert,  iL  852  A. 
y.  Langridge,  iL  101^ 

—  y.  Price,  ii.  101  />. 
Lew«s  y.  Bail,  ii.  409. 

*         V.  Morgan,  iL  72^. 
Levitt's  case^  L  84. 

y.  Edwards,  ii.  171  a. 

y.  Holbrook,  ii.  183  ^ 
Lewis's  case,  L  279  c. 
Lewis  y.  Ball,  L  9e. 

—  y.  Campbell,  L  241  c. 
— —  y.  Clement,  L  181. 

y.  Jones,  iL  187  A.  137  L 137  m. 

—  y.  KeiTi  iL  2ia 


Lewis  y.  Knight,  iL  59  6. 

y.  Lyster,  ii.  1036. 

y.  Morland,  L  35&  iL59a. 

y.  Morris,  i.  230a. 

y.  Paiges,  ii.  61  & 

y.  Price,  ii.  175  a. 

y.  Rucker,  iL  202. 

y.  Walter,  L  180  a.  243 1/. 

y.  WaUis,  y.  i.  67  b. 
Lewknor  y.  Ford,  ii.  235  a. 
Leyfield's  case,  L  9. 188.  276. 
Libbald  y.  HUl,  ii.  201. 
Lichfield  andCoyentrj,  Bishop  of,  ti.26. 

Bailifik  of,  y.  Slater,  L  241/ 

247a. 
Lickbarrow  y.  Mason,  L  210  a. 
Liford's  case,  i.  322^.  328. 
Liggens  y.  Inge,  iL  1136. 114& 
Lightfoot  y.  Brightmail,  L  228  a. 

y.  Creed,  L  269  c. 

y.  Tenant,  iL  137  A. 

Lightly  y.  Ciouston,  ii.  47  q. 
Lilburne  y.  Heron,  iL  45e. 
Lilby  y.  Hedges,  L  154  a. 
Lillez  y.  Hedges,  L  154  a. 
Lillie  y.  Lillie,  L  280<f. 

V.  Price,  L  13a 

Lillingston's  case,  i.  288  a. 
LiUj  y.  Hays,  L  210  &  ii.  137  A. 
Lincoln  College  case,  i.  233  5. 

Bishop  of,  y.  Wolferston,  L  170. 

2866.  ii.  29L291dl 
■  Lord  y.  Rolls,  i.  278  g. 

Lindenau  y.  Desborough,  iL  200  e. 
Lindsey  y.  Clerk,  ii.  193. 
—  y.  Lindsey,  iL  44if. 
Line  y.  Stephenson,  i.  60  a.  322  a.  iL 

178  a. 
Lingard  y.  Derby,  Eari  of,  iL  8/ 
Linley  y.  Bates,  i.  746. 
i         y.  Bonsor,  ii.  64  k. 
Linsd  y.  Bonsor,  ii.  64 1.  64/1 
Linthwaite  y.  BUIings,  i.  33^. 
Lister  y.  Lobley,  ii.  32  e. 
Little  y.  Heaton,  L  287  a.  319^. 

y.  Newton,  ii.  133  A. 

y.  Plant,  iL  210  A. 

y.  Poole,  i.  309  b. 
Littleboy  y.  Wright,  L  74  r.  • 
Littledale  y.  Dixon,  ii.  200  0. 
Littlefield  y.  Shee,  ii.  137/ 
Littler  y.  Holland,  iL  47^^. 
Littleton  y.  Hanson,  ii.  101  o. 

y.  Hibbins,L2195. 

Liyerpool  Water  Works  y.  Atkinson,  iL 

415  & 


NAMES  OF  CASES  REFERRED  TO. 


Livesey  v.  Harding,  i.  186.  186  a. 
Livet  v.  Wilson,  ii.  175  e. 

V.  Staniforth,  1.  291 1. 

Lloyd,  in  re,  iL  81. 

Lloyd  y.  Archbowle^  i.  291  /. 

V.  Brooking,  ii.  382  c.  386- 

V.  Crispe,  i.  288.  288  c. 

V.  Green,  i.  291  dL 

v.  Loyd»  i.  320  d. 

V.  Maund,  ii.  64 «. 

V.  Morris,  ii.  171  e. 

v.  Nicholas,  ii.  94fC. 

y.  Pearse,  ii.  101  cc, 

y.  Say  and  Seal,  Lord,  ii.  175o. 

y.  Skutt,  ii.  101  c.  101  d.  101  r. 

101  s. 

y.  Tomkies,  ii.  181  a. 

y.  Tomkinsy  ii.  181  bn 

y.  Vaughan,  ii.  94. 

y.  Walkey,  i.  33  «t. 

y.  WiUiams,  i.;295.  ii.2c.  2e.209  d. 

y.  Winton,  ii.  168  b. 
Loane  y.  Casey,  i.  333. 
Lock  y.  Etherington,  i.  363  b* 

y.  Foote»  i.  278^. 

y.  Wright,  ii.  156  c. 

Lockington  y.  Shipley,  ii.  94  c. 
Lockwood  y.  Hill,  ii.  52  b» 
Lockyer  y.  Jones^  i.  33  e. 

V.  Offley,  ii.  201i.  202  c. 

Loddington  y.  Kime,  ii.  388. 
iLodge*8  case,  i.  66  a. 
Loescham  y.  Machin,  ii,  47  <f. 
Lofield's  case,  i.  152. 
Leggin  y.  Rawlins,  ii.  94  b, 
Lombe  y.  Stoughton,  ii.  388  o. 
London  Assurances  Company  y.  Sains- 

bury,  ii.  377  c. 
London,  Bishop  of,  y.  Lewys,  ii.  212  a. 

V,  Mercers'  Co.  ii. 

101^. 
London  Gas  Company  y.  NichoUs,  i.  340. 
London's,  city  of,  case,  L  68  a.  311. 

312  tf. 
London  East  Waterworks  y.  Bailey,  i. 

340  a. 
London,  Mayor  of,  y.  Cole,  i,  241/ 

247  a,  iu5e» 
■  y.  Gorrey,  ii.  2  c. 

Long's  case,  i.  295  b,  ii.  61  m. 
Long  y.  Allen,  ii.  201/ 

y.  Biackall,  ii.  388 «.  388^. 

y.  Duff,  ii.  200  tf.  201  c. 

y.  Nethercote,  i.  233  b^ 
JLongden  y.  Bourn,  i.  300  c. 
Xiongman  y.  Fenny  ii.  107  a. 


Longmore  y.  Rogers,  i.  9  e, 
Longridge  y.  DorviUe,  ii.  137 1. 
Longueville  or  Longyille  y.  Thistle^ 

worth,  i.  9d.  ii.  26.  47. 
Lonsdale  y.  Church,  i.  58  b, 

y.  Littledale,  ii.  101  x. 

Loomes  y.  Stotherd,  iL  7  6. 
Loosemore  y.  Radford,  ii.  AfTp. 
Loraine  y.  Tomlinson,  ii.  201/ 
Lord  y.  Briscoe,  ii.  94  b. 

—  V.  Cross,  i.  98  a. 

V.  Houstoun,  i.  288  L 

Lorymer  v.  Vizeu,  i.  33  k, 
Lousley  y.  Hay  ward,  ii.  175^. 
Lovelace  v.  Bickham,  i.  117. 
Lovell  V.  Ploroer,  ii.  61/ 

y.  Sheriffs  of  London,  ii.  155  a. 

y.  Walker,  ii.  210^. 

Lovick  y.  Crowder,  i.  219^. 
LoviQ  y.  Martin,  ii.  47  o* 
Low  y.  Burron,  i.  261. 

y.  Burrows,  i.  103  b.  ii.  291  e, 

Lowdon  y.  Hierons,  ii.  114/ 
Lowef  in  re,  ii.  62  a. 
Lowe  y.  Broztowe,  ii.  377  c.  378  e.  ^ 
— -  y.  Egginton,  ii.  137/. 

y.  Harewood,  i.  243  c/.  246  e. 

y.  Kirby,  i.  33  b. 

y.  Peers,  i.  58  c, 

y.  Waller,  i.  295  b. 

Loweth  y.  Fowergtll,  ii.  64  A. 
Lowfield  y.  Bancroft,  i.  242  b. 
Lowndes  y.  Lowndes,  i.  327  d,  327  ff. 
Loyd  V.  Lee,  ii.  137  e. 

—  y.  Williams,  i.  295  a. 
Lubbock  y.  Inglis,  ii.  47  k, 

y.  Potts,  ii.  210  c. 

Lucas  y.  De  la  Cour,  i.  291  L 

y.  Dorrien,  i.  210  a. 

y.  Godwin,  i.  2696.  320  c.  320  cf. 

y.  How,  i.  288  e, 

y.  Jenner,  i.  3366.  ii.  216  a. 

y.  Nockdls,  i.  23  a.  23  6.  91  a. 

219^.  300  d: 

V.  Wilson,  i.  327  c.  327  d.  327/ 

327  A. 
Lucina  y.  Craufurd,  ii.  203. 
Luckctt  y.  Plummer,  i.  300  A.  ii.  291* 
Lucy  y.  Levington,  ii.  181  c. 
Ludford  y.  Barber,  i.  241. 
Ludlow  y.  Drummond,  i.  319  c. 
— ^—  y.  Lennard,  ii.  72  ee.  148  6. 
— — ~—  Mayor  of,  y.  Charlton,  L  340. 
Lugg  y.  Lugg,  i.  278 1.  279  a. 
Luke  V.  Harris,  ii.  45  L 
Lumley  y.  Allday«  i.  1^5  e.  ii.  307  b. 


Lumleyv.  Foster,  ii.  210  g. 
-        -  V.  Hodgson,  i.  234  b. 
I'Osoa  a  case,  ii.  7  c. 

J'.""!I'*T-Kidby.i.278^.278>i. 
Luttelljrscajje,  ii.  114  a. 
l^uttefel-s  case,  i.  98 «.  319*.  344. 
I'Otterel  v.  Lea,  i.  98  a. 

r  ^^"./-  ^*"*»''  «•  1  *. 
I-yddall  T.  Dunlap,  i.  1  A. 

Lyder.  Russell,  112.590. 
X-ynlHijr  y.  Weightman,  ii.  137^. 
l-yDcli  y.  Dunsford,  ii.  200  ft 
■  T-  Hamilton,  ii.  200  e. 
— -  V.  Nurdin,  i.  85. 

i^ynkery.  Stanwell,  ii.  171c. 
^ynn  y.  Bruce,  ii.  137  k. 


NAMES  OF  CASES  REFERRED  TO. 


MGregorv.Thwaite,i.244r. 
MKe„z,ev.Gayford,ii.  I07«. 

M  Leod  y.  M'Ghie,  ii.  47/,. 

MNe,iagey.Holloway,i.2I0a. 

M  Pherson   y.   Daniels,  i.   14.    121  a. 

M'Q„iIla„.orM'QuilIi„.v.S,igJ;' 

iw    I  ..  318.  ii.  210  *.  210  <? 

Maehell,  or  Machlll.  y.  Clark,  i.l^ft 

V  w    J-       ..        260  a.  261  a. 

Machery.  Billing.  L  28.  ii,  122  A. 

7  '^-  F«"ndiing  Hospital,  i.  288. 

Macintosh  y.  Trotter,  ii.  2.59  c.     ^^  *" 


Ly-n  Regi.s  Mayor  and  Bargessee  of    M^t^  >  ^-  ^~*'*'''  "•  2-59 
V.  Henley,  i.  340  a  iil  si/T^a'    ?J"*'^»'?y'' case,  ii.  101  M. 
159 c.      ^  "•  "•  '^•^-  '^8 y.  j  JJackarith  y.  Pollard,  i.  91  «. 

I-yon  y.  Mitchell,  ii.  388 /: 

LjMghty.  Walker,  i.  211.  211c. 
Lvsoua  y.  Barrow,  i.  275. 

i-ystery.  Brown,  ii.  284  ft 
,"~7  '•  Dolland,  ii.  1 1  a. 
i-yttleton  V.  Cross,  i.  333  b. 


Lytton  y  Falkland,  i.  278  a. 


M. 

M|ADdrew8  v.  Vaughan,  ii.  302/. 

M  Arthur  y.  Campbell,  i.  S2«.  327d. 

Mjallonv.  Mortimer,  i.sSf''^^- 

M     ,    i  V ^^^'  "•  202A.  203a.  2034 

Mwcleafield.  Loni,  v.  Bradley,1i.  73  a. 

,  Mayor  of,  y.  Chapman,  ii. 

174. 
■ —  y.  Pedley,  ii. 

S'^tT-  ^^'"•kin,  i.  58  b.  ^^* 

M  Coabie  y.  Dayis.  ii.  47  w. 

M-CoUochT.  Dawes,  ii.  64  a. 
aijirday  v.  Driscoll,  i.  28  *. 

JSl"'!'^- Hughes,!.  67  a.  67  A. 
-»i  Oonald  V.  Bryce,  ii.  388  «. 

rr — •  V.  Rooke,  I.  2304. 

«  Dougall  V.  Claridge,  i.  130. 
\^     T  ^-^^obertson,  ii.  133J. 
•^IDoogle  y.  Royal  Exc.  Ass.  Co.  ii. 

J'edowell  y.  Fn«er,  ii.  201.       ^^" 
•^«fadien,  or  Macfedren,  y.  Oliyant, 

Mjeo,gey.Bi«h.ii.  474.117.-''®^' 
n-Urtgor  ▼.  M'Gregor,  ii.  307  d. 


Mackintosh  v  Marshall,  ii  200.  201. 

Mackreth  V.Jackson,!.  333/1. 
Mackworth's  case,  ii.  96. 

Mackworth  v  Thomas,  i.  58  L 

Maolellan  v.  Howard,  i.  33  f. 

Macmurdo  v.  Smith,  i.  228. 

Maddock  V.  Hammett,  i.  295. 

Maddocks  V.  Bullcock,  ii.  ei  r. 

Maddon  V.White,!.  276^. 
Maddox  V.  Staines,  ii.  388  m. 
Magdalen  College,  case  of,  ii.  72 1#. 

MageDnisv.M*CuIlough,i.236^. 
Magheev.O'NeiI,ii.64^ 

Magorv.Chadwick,ii.  114  6.  175/: 

Magrath  v.  Hardy,  i.  67.  67  a.  S25a. 

Maidment  v.  Jukes,  ii.  45/ 

Mainwaringv.  Giles,  ii.  175  cf. 

»*  .^,   -^ — J!;-  Newman,  i.  291  h. 

Maitland  v.  Goldney,  i.  244  b.  ii.  307  c. 

~: V  Taylor,  i.  247  a. 

Major  V.  Brandwood,  ii.  168  a.  168  5. 

Ma  achy  V.  Soper,  i.  243  e.  ii.  307  c. 
Malcolm  v.  Fullarton,  i.  SSg.  ii.  64  / 

■— V.  Taylor,  ii,  388  m. 

Malins  V.  Freeman,  i.  287  e. 
Mallan  v.  May,  ii.  1566. 
Malland  v.  Jenkins,  ii.  72  c. 
Mallet  V.  Sackford,  ii.  388  k. 
Manbridge  v.  Plummer,  ii.  8  h. 
Manby  v.  Long,  i.  347  c. 
Manchester,   Earl  of,  v.  Vale,  i.  23  6* 
268..300  h,  ii.  49.  127/.  210  c. 
Manel  and  Coltloe's  case,  ii.  6  b, 
Manfield  v.  Maitland,  ii.  203  a. 
Manifold  v.  Pennington,  i.  346  c. 
Mann  v.  Berthen,  ii.  1 17  /. 

V.  Davers,  i.  263  a. 

v.  Lovejoy,  i.  276  a. 
d 


NAMES  OF  CASES  REFERRED  TO. 


Manneton  v.  Trevilian,  i.  346  d. 
Manning's  case,  ii.  11  e.  388^. 
Manning  v.  Flight,  i.  241  a. 

V.  Wasdale,  ii.  8e?.  341. 

Mannings  v.  Townsend,  i.  20.  207  e. 
Mannington  v.  Guillims,  i,  228. 
Mansell  v.  Burredge,  i.  154  a.  ii.  61  o. 
Mansers  case,  i.  48.  58  a. 

Manser  V.  Heaver,  i.  33  a.  327^.  ii.  2936. 

V.  Lewis,  ii.  194. 

Mapes  V.  Sidney,  i.  210  c. 

Mara  ▼.  Quin,  L  336.  336  a.  3366.  ii. 

219. 
March  v.  Brace,  i.  240  a. 

,  Earl  of,  V.  Pigot,  ii.  201  e.' 

Margetson  v.  Aitken,  ii.  137  /. 
Margetts  v.  Bays,  i.  14. 
Marham  v.  Pescod,  ii.  101  y. 
Markby,  in  re,  i  288 1. 
Markes  v.  Marryott,  i.  327  b.  327  c 
Market  v.  Johnson,  i.  28  6. 
Marks  v.  Lahee,  ii.  291  6. 

V.  Upton,  i.  241.  [63/. 

Marlborough,  Duke  of,  v,  Widmore,  ii. 
Marriot  v.  Lister,  i.  21 1  c. 

V.  Stanley,  i.  300  d. 

Marrow  v.  Turpin,  i.  240  a.  241  a. 
Marryat  v.  Townly,  i,  185  a. 
Marsden  v.  Reid,  ii.  201. 
Marsen  v.  Touchet,  ii.72^. 
Marsh's  case,  ii.  47. 
Marsh  v.  Brace,  ii.  304  a. 

V.  Bulteel,  ii.  133e.  133^.  3056. 

V.  Cutler,  ii.  210  6. 
V.  Lee,  ii.  72^^. 
Y.  Robinson,  ii.  203  df. 
V.  Wood,  i.  32  a.  ii.  133^. 
Marshall,  In  re,  ii.  293  6. 

V.  Birkenshaw,  i.  2106.  210  c. 

V.  Broadhurst,  ii.  117^. 

V.  Burnett,  ii.  5  c. 

V.  Franks,  ii.  97  c 

. V.  Hill,  ii.  388  o. 

V.  Whiteside,  i.  33  *. 

V.  Wilder,  i.  3366. 

Marshalsea  case,  i.  216  a. 

Marsham  v.  Gibbs,  ii.  319  a. 

Marston  v.  Doe,  i.  278 1.  2796. 

Martham  v.  Jemx,  ii.  337. 

Martin  v.  Burton,  i.  282  a. 

V.  Crokatt,  ii.  203 1. 

V.  Crump,  ii.  117  6. 

V.  Delbo,  ii.  73.  127. 

. V.  Gilliam,  L  323  d.  n.  252  e. 

V.  Handlye,  i.  1 12  a. 

v.  Henrickson;  ii.  379. 


Martin  v.  Kerridge,  ii.  182. 

V.  Kesterton,  i.  299  c. 

V.  Knowllys,  ii.  47  p. 

V.  Mowlin,  ii.  422  c. 

■  V.  Savage,  i.  279  c. 

V.  Smith,  i.  320/ 

V.  Strachan,  ii.  42.  42 /i. 

V.  Strong,  i.  130  a. 

V.  Vallance,  i.  300  6. 

V.  Wilsford,  i.  85.  ii.  5  d. 

St.,  Overseers  of,  v.  Warren,  ii. 

84  6. 

Martindale  v.  Fisher,  320  d. 
v.  Smith,  i.  269  d. 

Marwood  v.  Turner,  i.  278/ 

Mary's  case,  i.  346  a. 

Marzotti  v.  Williams,  i.  322  6.  346  6. 

Maskelyne  v.  Higford,  ii.  70. 

Mason  v.  Bradley,  ii.  200  c. 

V.  Caesar,  i.  353  6. 

V.  Chambers,  ii.  150  a. 

V.  Denny,  ii.  101  r. 

V.  Hanson,  i.  228  c. 

V.  Hill,  ii.  1146. 

V.  Morgan,  i.  210  a. 

V.  Newland,  i.  300  c. 

V.  Sadler,  ii.  45  Ji. 

v.  Sainsbury,  ii.  377  c. 

V.  Skurry,  ii.  202/ 

Massey  v.  Goyder,  ii.  400. 

v.  Johnson,  i.  263  a.  263  6. 

Mast  V.  Goodson,  ii.  1 17</.  117  e.  117/. 

Master  v.  Miller,  i.  210. 

Masterman  v.  Grant,  ii.  101  /. 

Masters  v.  Drayton,  i.  295  c. 

Mather,  ex  parte,  ii.  1376. 

v.  Mills,  i.  117. 

Mathews  v.  Cary,  i.  298. 

V.  Lee,  ii.  8  6. 

v.  Taylor,  ii.  137  m. 

Matison  v.  Atkinson,  i.  9  a. 

Matson  v.  Booth,  ii.  61/ 

v.  Trower,  ii.  133  c?. 

V.  Wharam,  i.  211  6. 

Matthew  v  Herle,  i.  280  e. 

Matthews  v.  Carey,  i.  347  c. 

v.  Phillips,  ii.  63  *.  64  a. 

V.  Sewell,  i.  236  c. 

V.  Spicer,  ii.  5  6. 

V.  Venables,  i.  278/ 

Matthias  v.  Thesnard,  ii.  290  a. 
Matthie  v.  Potts,  ii.  203  6. 

Mattock  V.  Kinglake,  i.  320  6. 

Mattravers  v.  Fosset,  i.  347  a. 

Maud  V.  Barnard,  ii.  101  m. 
Mauleverrer  v.  Hawxby,  i.  66, 


NAMES  OF  CASES  REFERRED  TO. 


Maond  8  case,  i.  287.  287  d. 
MaoDd  Y.  Monmouthshire  Canal,  i.  339 a. 

ii.  477. 
Maundrell  v.  Maundrell,  i.  278  A.  ii.  44<^. 
Maansell  ▼.  Massarene,  Lord»  ii.  107  a. 
Mawbr  v.  Barber,  i.  131  a. 
Mawie  V.  Cacyffyr,  i.  202  a, 
Mawman  v.  Gillett,  i.  291  /. 
Max  T.  Roberts,  i.  291  e. 
Maxwell  v.  Jameson,  i.  264  c, 

V.  Martin,  i.  269  a. 

May  T.  Brown,  i.  243  d. 

V.  King,  i.  228. 

V.  Moriey,  hundred,  il.  376  e. 

V.  Proby,  ii.  345. 

Mayhew  ▼.  Locke,  ii.  182. 
Maynard  v.  Basset,  ii.  47  y. 
Mayney*8  case,  ii.  44  h. 
Mayor  v  Harre,  i.  269  b, 
Mayre  ▼.  Coulthard,  ii.  94  h. 
Mead  t.  Davison,  ii.  201  e. 
Meager  t.  Smith,  i.  33  m. 
Meagher  v.  Vandyck,  ii.  101 1. 
Mearle  v.  Make,  ii.  48  a. 
Mease  v.  Mease,  it.  47  gg* 
Meehelen  v.  Wallace,  i.  21 1  e.  ' 
Medeiros  v.  Hdl,  ii.  201  r. 
Medina  v.  Stoughton,  ii.  209  d,  211. 
Medlycott  v.  Assheton,  i.  280  e. 
Mee  V.  Hopkins,  ii.  101  /. 

V.  Tomlinson,  i.  33  k.  ii.  5  A. 

Meggot  ▼.  Broughton,  ii.  101. 
M^^ginson  v.  Harper,  ii.  64  /. 
M^t  V.  Johnson,  i.  271  b. 
Meller  v.  Palfreymau,  ii.  59  a, 

V.  Staples,  L  28  <;. 

Melling  v.  Kelshaw,  ii.  47  A. 
Mellish  ▼.  Andrews,  ii.  201  /i.  203  g. 

203  I. 

V.  Bell,  ii.  201  d. 

V.  Petherick,  ii.  61  b, 

' T.  Richardson,  ii.  101  d, 

Mdlor  y.  Baddeley,  i.  228  a.  2286.  229. 

V.  Spateman,  i.  2Sd.  206.  300^. 

351.  ii.  5  a.  101  c.  206  a.  326. 

T.  Walker,  i.  39.  283.  346  e.  ii. 

63  g.  295/, 
Meflow  ▼.  May,  i.  236  d. 
Melvill  V.  Glendining,  ii.  72. 
Mendez  ▼.  Bridges,  ii.  61 1^. 
Mercer  ▼.  Cheese,  ii.  103  b* 

T.  Sparks,  i.  242  b. 

MeroeroD  ▼•  Dowson,  i.  14.  ii.  181  d. 
Merchant  v.  Driver,  i.  219  a.  ii.  402  a. 
Meredith  v.  Allen,  i.  103  ^.  316  a. 
V.  AUeyn,  i.  102,  103. 


Meredith  v.  Davies,  ii.  101  aa. 

V.  Joanes,  ii.  11  h, 

Meretony  v,  Dunlopc,  ii.  201  h. 
Meriton  v.  Benn,  i.  275  c. 

V.  Gilbee,  i.  282  a. 

V.  Stephens  or  Stevens,  ii.  101  h, 

101  t.  101  /. 
Merrick  v.  Ossulston,  hundred  of,  ii. 

376.  376  d.  377. 
Merrill  v.  Frame,  i.  322  a. 
Merry  v.  Chapman,  i.  35  a. 
Merry  field  v.  Berrey,  ii.  101  y.  101  aa. 
Merry  man  v.  Carpenter,  ii.  61  a. 
Messenger  v.  Armstrong,  i.  276^! 
Messin  v.  Massareue,  Lord,  ii.  107  a, 
Metcalf  V.  Bruin,  ii.  415. 
Metcalfe  v.  Ry croft,  i.  291  t". 
Methin  v.  Thistleworth,  hundred  of,  ii. . 

376/ 
Meux  v.  Howell,  i.  333  flr. 
Mewburn  v.  Langley,  ii.  336  d. 
Meyer  v.  Gregson,  ii.  201/ 

V.  Haworth,  ii.  137/ 

Mevrick  v.  Whishaw,  i.  186  c. 
Meysey  v.  Carnell,  ii.  61  d. 
Michel  v.  Croft,  ii.  9  e, 

v.  Cue,  ii.  72  e. 

V.  Neale,  i.  24  a. 

Middleham  v.  Bellerby,  ii.  84  b. 
Midcllemore  v.  Goodale,  i.  241  c, 
Middleton  v.  Bryan,  i.  58.  ii.  187  «. 

v.  Cheseman,  i.  337  c. 

v,  Graveley,  ii.  8  c.  63  b. 

V.  Hill,  ii.  72  dd. 

V.  Price,  i.  28  a. 

V.  Sandford,  ii.  61  a. 

V.  Weeks, !.  32  a. 

■  V.  Wynne,  ii.  47. 

Middlewood  v.  Blakes,  ii.  2006.  201  /i. 
Midgley  v.  Lovelace,  i.  241  d, 

Miers  v.  Lock  wood,  i.  195  A.  195  i. 
Mifflin  V.  Morgan,  ii.  61  b. 
Mil  V.  Pollon,  ii.  60  c. 
Milbanke  v.  JoUifie,  ii.  94  b. 
Milborn  v.  Copeland,  ii.  101  r. 
Milbourne  v.  Dashburne,  i.  151. 
Mildenhall's  case,  i.  142. 
Mildmay's  case,  ii.  8  k. 
Mildmay  v.  Hungerford,  ii.  386. 

V.  Smith,  ii.  47^.  71  b.  344. 

Miles's  case,  ii.  72  m. 
Miles  V.  Bristol,  ii.  378  d. 

V.  Williams,  i.  235  a. 

Milgate  v.  Kebble,  ii.  47  d. 
Millar  v.  Horton,  ii.  8  g. 
Miller  v.  Bradley,  ii.  148  (^.  148  e. 

d  2 
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Miller  v.  Green,  ii.  97  c. 

V.  Miller,  ii.  45  h. 

V.  Shaw,  i.  269  c. 

V.  Warre,  ii.  203  a. 

Milles  V.  Fletcher,  ii.  203  g. 
Milliken  v.  Fox,  i.  207  c. 
Millington  v.  Goodwin,  ii.  101  y. 
Mills  V.  Auriol,  i.  238.  241. 241  c.  241  d. 

V.  Bond,  ii.  60.  155fl. 

V.  Branch,  ii.  305. 
V.  Fowkes,  ii.  64  A.  415  a. 
V.  Ladbroke,  i.  154. 
V.  Mills,  i.  230. 

V.  Spencer,  i.  131  a. 

Milne  v.  Gratrix,  ii.  133  c. 

Milner  v.  Horton,  i.  60  a. 

Milnes  v.  Branch,  i.  241  h, 

Milward  v.  Clerk,  ii.  60. 
V.  Hibbert,  ii,  200.  207. 

Minchin  v.  Clement,  i.  195/. 

Mines  v.  Sculthorpe,  i.  211  c. 

Minett  v.  Anderson,  ii.  201 1. 

Minshall  v.  Lloyd,  iL  259  c. 

Mints  V.  Bethil,  i.  117.  ii.  409  a. 

Mires  v.  Solebay,  ii.  47  t. 

lAirrill  V.  Smith,  i.  286  b. 

Mitchell  V.  Cockbume,  ii.  137  A. 

V.  Cragg,  ii.  137  A.  295  a. 

V.  Darthez,  i.  320  c. 

V.  Edie,  ii.  203  g.  203 1. 

V.  Gibbons,  ii.  61  h, 

V.  Harris,  ii.  133.  133  a. 

V.  Jenkins,  i.  230  h. 

V.  King,  i.  33  c. 

V.  Milbank,  i.  207  a, 

V.  Reynolds,  i.  312  c.  ii.  155  &. 

V.  Stavely,  i.  33. 

V.  Tarbutt,  i.  291  g. 

V.  Townley,  i.  33  L 

V.  Wheeler,  ii.  101  /. 

Mitford  V.  Cordwell,  ii.  72  ce.  148  6. 
Moert  V.  Moessard,  ii.  137  d. 
Moffat  V.  Parsons,  L  33  c.  33  c 

Moir  V.  Royal  Exchange  Ass.  Co.  ii. 

201  a. 
Mois  V.  Bruerton,  ii.'2a. 
Molins  V.  Wetby,  ii.  101  x. 
Mollett  V.  Brayne,  i.  236  e. 
Monckton,  or  Monkton,  v.  Pashley,  i. 

277/ 
Mondel  v.  Steele,  i.  74  a.  ii.  150  c. 
Moneux  V.  Goreham,  ii.  47  &• 
Monk  V.  Butler,  ii.  327. 

V.  Cooper,  ii.  422  a. 

Monke  v.  Morris,  ii.  72  n. 


Monkman  v.  Shepherdson,  i.  28  a.  286. 

300  rf.  ii.  137/. 
Monks  V.  Dykes,  i.  6. 
Monkton  v.  Pashley,  i.  24. 
Monmouth  Canal  Co.  v.  Harford,   ii. 

175/. 
Monnington  v.  William,  ii.  97  c. 
Monprivate  v.  Smith,  i.  28  c.  300  h. 
Monypenny     v.     Bristow,    L    217  a. 


Moody  V.  Pheasant,  L  58. 
Moon  V.  AndcewSy  i.  333. 

V.  Jones,  i,  29. 

▼.  Raphael,  ii.  47  o. 

Moone  v.  Heaseman,  iL  388  o. 

Moor  ats.  ,  i.  131  a. 

V.  Bullock,  i.  142. 

V.  Garrett,  i.  92. 

V.  Hawkins,  ii.  388  n. 


278  cf. 


Moore  v.  Blake,  i.  261  c. 

V.  Boulcott,  i.  269  h.  ii.  207  a. 

. V.  Bowmaker,  i.  926.  195  A. 

V.  Butlin,  i-  28.  327  ^« 

V.  Garret,  i.  92. 

V.  Goodright,  ii.  101  ar. 

V.  Jones,  i.  291.  291  a. 

V.  King,  i.  2806. 

V.  Meagher,  L  243^. 

V.  Moore,  i.  280  c 

V.  Oastler,  i.  131  a. 

V.  Plymouth,  ii.  97  A 

V.  Pyrke,  i.  264  c. 

V.  Rawson,  ii.  175  /. 

^v.  Robinson,  ii.  47  c. 

V.  Wilson,  ii.  47  *• 

Moravia  v.  Sloper,  i.  90. 

V.  Hunter,  i.  207  h. 

Mordant  v.  Thorold,  ii.  44/  45. 

Mordy  v.  Jones,  ii.  203  A. 

More  V.  Clypsam,  iL  746.  74  c. 
V.  Finch,  ii.  60  6. 
V.  Jones,  L  291. 
V.  Morecombe,  i.  215. 

Moresby,  in  the  goods  of,  i.  280  </. 

Morewood  and  Wood,  i.  269. 

Morfoot  V.  Chivers,  ii.  101  c.  101  A- 

Morgan's  case,  i.  135  6. 

ex  parte,  i.  277  (7« 

V.  Brown,  i.  263  a. 

V.  Burgess,  ii.  72  c. 

V.  Curtis,  ii.  175rf. 

V.  Edwards,  i.  233. 

V.  Griffiths,  i.  195  A.  iL  388  a. 

V.  Hughes,  i.  228  a-  229. 

V.  Man,  ii.  84  c. 
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Morgan  r.  Mann,  i.  103. 

r.  Thome,  ii.  117  /. 

Morice  T.  Bank  of  England,  ii.  50  a. 
Morison  v.  Gray,  ii.  47^. 
Moriey  v.  Boothby,  i.  211. 
■  T.  Frear,  ii.  150  a. 

▼.  Polhill,  i.  241  d. 

Morrdl  ▼.  Frith,  \u  64 1. 
Moms*8  case,  L  9  &• 
Morris  V.  Dixon,  ii.  64  L 

V.  Edgington,  iu  401  a. 

V.  Goldcr,  i.  285  cu 

V.  Hay  ward,  ii.  59  a.  59  h. 

▼.  Jones,  ii.  69  a.  69  e.  72  e. 

V.  Ludlam,  i.  67  b. 

V.  Matthews,  i.  195  iL  195  il 

V.  Pugh,  ii.  1  dL  1  e. 

V.  Rees,  ii.  61  a.         . 

-^— •  V.  Reynolds,  i.  327  c 

V.  Robinson,  ii.  47  dd. 

▼.  Roe,  i.  9«. 

▼.  Staoey,  i.  211. 

Morrison  ▼.  Harmer,  i.  244  6. 

Morrow  v.  Saunders,  i.  9  e. 

Morse  y.  James,  i.  38  a.  91  a.  iL  122. 

▼.  Slue,  ii.  345  a. 

Mortimer  v.  Piggott,  ii.  6  a^ 

■  ▼  Preedy,  i.  234  b. 
Mortimore  ▼.  Wright,  iL  137^. 
Morton  v.  Burn,  i.  210.  ii.  137 1. 

V.  Lamb,  i.  320  b.  320/  ii.  352  c 

Mosdel  V.  Middieton,  i.  m,  161. 
Moseley  v.  Cocks,  ii.  101  u.  101  j/. 

V.  Motteux,  ii.  94  c.  96  ^. 

T.  Pierson,  ii.  114e. 

Moses  V.  M*Ferian,  i.  92  b. 

V.  Norris,  i.  35  b. 

Mosley  ▼•  Chadwick,  ii.  174b 

V.  Walker,  ii.  174. 

Moss  V.  Byrom,  ii.  202  c, 

▼.  Gallimore,  i.  234  b, 

Mosse  V.  Archer,  ii.  178  b, 
Moittyn  V.  Champneys,  i.  183. 

-  V.  Fabrigas,  i.  74  a.  247. 
Motteux   ▼.   London   Ass.    Company, 

ii.  200  a.  201  g. 
Moalc  ▼.  Mood  I  e,  1. 112  a. 
Moonson   ▼•   Bourn,   i.  219  fu    219  c. 

2\9d. 

V.  Redshaw,  ii.  286. 

Mount  V.  Harrison,  ii.  203  h. 

' V.  Larkins,  ii.  201  A- 

Mountford  v.  Catesby,  ii.  177  a. 

V.  Gibson,  i.  265. 

■  V.  Griifin,  Lord,  ii.  6S  c. 


Mountney  v.  Andrews,  ii.  47  tf.  72<;c. 
— — —  V.  Watton,  i.  244  b. 
Mountstephen  v.  Brooke,   i.  291  e,  ii. 

64  h,  64  f . 
Moxon  V.  Atkins,  ii.  200. 
Moyle  V.  Ewer,  i.  229  a. 
Moyser  v.  Gray,  i.  195  A. 
Mucklestone  v.  Thomas,  ii.  156r. 
Mucklow  V.  Mangles,  ii.  47 1. 

V.  St.  George,  ii.  137^. 

Mulcarry  v.  Eyres,  ii.  256. 
Mulgrave  v.  Ogden,  ii.  47  n. 
Mullett  V.  Hook,  i.  291  e. 

V.  Shed  don,  ii.  203  t. 

MuUings  V. ,  ii.  42  m,  336  d. 

Mulso  V.  Shere,  ii.  71ft. 
Munt  V.  Tremamondo,  ii.  336  e. 
Muriel  v.  Tracv,  i.  230. 
Murphy  v.Beli,ii.  202 1. 

V.  Donlan,  i.  195  c. 

Murray  v.  East  India  Company,  i.  340. 

li.  63  k. 
——  V.  Hubbart,  i.  318  a. 

V.  Reeves,  ii.  137  A. 

■  V.  Stair,  Earl  of,  i.  58  a.  ii.  48ft. 

187  a. 

V.  Wilson,  i.  91  a.  329. 

Murthwaite  v.  Barnard,  i.  186  a.  186ft. 
Muscot  V.  Ballet,  ii.  181  ft. 
Musgrave  v.  Shelley,  i.  319^. 
— I  V.  Wharton,  ii.  72  x, 

Musgrove  v.  Newell,  i.  230  ft. 
Muskett  V.  Hill,  ii.  252  c. 
Musselbrook  v.  Dunkin,  i.  327^* 
Muspratt  v.  Gregory,   ii.  290.  290  a. 

290  ft. 
Mussen  v.  Price,  i.  269  c. 
Myn  V.  Cole,  ii.  319. 
My tton  V.  Boodle,  ii.  388  m. 


N 


Nadin  v.  Battie,  i.  35  a. 

Nagle  V.  Edwards,  i.  142  a. 

Naish  V.  Tatlock,  i.  264  ft. 

Nantes  v.  Thompson,  ii.  202  A.  202  ». 

Napier  v.  Schneider,  ii.  107  a. 

Napper's  case,  i.  60  ft. 

Nares  v.  Huntingdon,  ii.  210  A. 

Nash  ▼.  Coates,  ii.  lie. 

V.  Nash,  i.  210  a. 

V.  Palmer,  ii.  178. 

Nathan  v.  Giles,  i.  67  a.  67  ft.  ii.  148  ft. 

148/. 
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Nation  v.  Tozer,  i.  1126. 

National   Bank  of  St.  Charles  v.  De 

Bernales,  i.  340  a.  S40  c. 
Nayler  v.  CoUinget  ii.  259  cf. 
Nay  lor  v.  Taylor,  ii.  201  c.  203 1. 
Neale*s  case,  ii.  127. 
Neale  v.  De  Garay,  i.  8  a.  iu209c. 

V.  Ledger,  ii.  133  c. 

V.  Mackenzie*  i.  204?  a. 

V.  Porter,  i.  33  g. 

V.  Swind,  i.  9  e. 

Neave  v.  Moss,  iL418a. 
Needham  v.  Bennet,  ii.  193  a.  194. 

V.  Bristow,  ii.  68  a. 

Negelen  v.  Mitchell,  i.  228  dl  ii.319/ 
Nelson  v.  Hartly,  ii.  61  /. 

V.  Serle,  ii.  137  a. 

V.  Salvador,  ii.  201  a. 

Nelthorpe  v.  Dorrington,  i.  291  m.  291  ft. 

ii.  47/?. 
Nelthrop  v.  Anderson,  ii.  47  q* 
Nepean  v.  Doe,  i.  319^. 
Ncrot  V.  Wallace,  i.  21 1  e.  228. 
Nervin  v.  Munns,  i.  61. 
Nesbit  V.  Rishton,  ii.  45n.  101  <f. 
Nesbitt  v.  Lushington,   ii.  202  c.  202/ 

203  c. 
Nevil  V.  Saunders,  ii.  lie. 
Nevill  V.  Boyle,  ii.  84/ 

V.  South,  ii.  71a. 

' V.  Yarwood,  i.  812  a. 

Neville  v.  Cooper,  i.  300  A. 
Nevison  v.  Whitley,  i.  295  b. 
Newbury  v.  Armstrong,  i.  211. 
New  by  v.  Reed,  ii.  204. 
Newcastle,  Duke  of,  v.  Broxtowe,  ii. 

378  c. 
Newgate  v.  Degelder,  ii.  133^. 
Newhall  v.  Bernard,  i.28a.  268.  268a. 
Newland  v.  Osman,  ii.  84  a. 
Newman  v.  Bailey,  i.  244- 

V.  Faucett,  ii.  61  b. 

V.  Hardwicke,  i.  263  a. 

V.  March,  i.  187. 

V.  Moore,  i.  207  e.  209. 

V.  Newman,  i.  66. 

V.  Stafford,  inhabitants  of,  ii. 

376. 
Newmarch  v.  Clay,  ii.  415  a. 
Newnham  v.  Law,  ii.  72  k. 
Newport  v.  Mi  Id  may,  ii.  96. 

Mayor  of,  v.  Saunders,  ii.  1 14^. 

Newton  v.  Allin,  i.  204  a. 

V.  Harland,  ii.  171  a. 

V.  Richards,  ii.  72<icf. 

V.  Walker,  ii.  133  d. 


Newton  ▼.  Wilmot,  i.  317. 
Niblet  V.  Smith,  ii.  84  d.  84/. 
NichoVs  case,  ii.  48  a. 
Nichole  v.  Allen,  ii.  137^. 
NichoU  V.  Norris,  ii.  137  m« 
Nicholb  V.  Roe,  i.  327  c 
Nichols  V.  Grunnion,  i.  327- 

V.  Hooper,  ii.  388  m. 

V.  Lee,  i.  295. 

V.  Raynbrecl,  i.  320  a. 

Nicholson  v.  Coghill,  i.  195  c.  230  a. 

V.  Kevill,  ii.  47  gg. 

Nicolas  V.  Killigrew,  iL  117/ 
Nicoll  V.  Glennie,  ii.  47  m.  117  c. 
Nicolls  V.  Bastard,  ii.  47  d. 
Nightingfde  ▼.  Stockdale,  i.  130  a. 

V.  Wllcoxson,  L  296  6.  ii. 

2916. 

Nind  y.  Marshall,  i.  60. 
Nixon  V.  Jenkin,  ii.  47  o* 

V.  Nanney,  i.  135  A.  263  cf. 

Noble  V.  Adams,  ii.  47  A. 

V.  Kennoway,  ii.  200. 

■  V.  King,  it.  181. 

Noel  V.  Davies,  i.  33  A. 

V.  Nelson,  i.2196.  336.  3366. 

V.  Wells,  i.  275  a. 

Noke  V.  Awder,  i.  233  6. 

V.  Ingham,  L  207. 

Nokes's  case,  i.  60.  322  a. 
Nonell  V.  HuUet,  L  67  6. 
Nonnen  v.  Kettlewell,  ii.  201  k, 

V.  Reid,  ii.  201. 

Noone  v.  Smith,  i.  33  d. 
Norfolk's  case,  Duke  of,  ii.  388  L 
Norman  v.  Bell,  ii.  47  66.  47  cc, 

V.  Wescombe,  i.  299  a. 

V.  Winter,  ii.  2. 

Norris  v.  Daniel,  i.  33. 

V.  Gawtry,  hundred  of,  ii.  375  a. 

378  a. 

V.  Harrison,  i.  288/ 

V.  Staps,  ii.312.  312  6. 

V.  Warden,  i.  74  6. 

Norrish  v.  Richards,  i.  229. 
North  V.  Coe,  i.  346  c.  353. 

T.  Ingamells,  i.  300. 

V.  Winskell,  i.  67  a. 

Northampton's  case.  Earl  of,  i.  244  6. 
Northampton,  Lord,  v.  Lord  St.  John, 

i.  274  a.  275  c. 
Northfield  v.  Nightingale,  ii.  2846. 
Northumberland,  Duke  of,  v.  Errington, 

i.  154  a. 
Norton  ▼.  Acklam,  i.  240  a. 
V.  EUam,  ii.  63  d.  137e. 
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Norton  V.  Fenner,  i.  142. 

V.  Harvey,  i.  28.  337. 

V.  Ladd,  i.  147. 

V.  Palmer,  i.  318. 

--^—  V.  Simme   or  Simmes^   i.   66. 

117  a.  118.  ii.  155  a. 

V.  Syms,  i.  117. 

Norwich,  SheriflFs  of,  v.  Bradshaw,  ii. 

305  b. 

' V.  Norwich,  ii.  337. 

Norwood  V.  Read,  i.  68  a.  216  a.  ii.  73  a. 

3526. 
Nottinghain's  case,  ii.  158  c. 
NotdDgham  v.  Jenninge,  ii.  388  a. 
Nowel  V.  Dier,  i.  24-7. 
Nowell  ?.  Underwood,  ii.47«e. 
Naby  V.  Jenkins,  ii.  148/. 
Nugent  V.  Kirwan,  ii.  290  a. 
Xunn  y.  Curtis,  ii.  212  a. 
Naristie  v.  Hall,  i.  287. 
Nnrae  v.  Geeting,  ii.  2  b. 

v.  Wells,  i.  228. 

Nutt  V.  Bourdieu,  ii.  202  d. 
Nuttall  V.  Staunton,  ii.  2^5. 


O 


Oakapple  v.  Copous,  276  d. 

Oakes  t.  Wood,  i.  14  a.  23  b.  296. 300  h. 

Oakley  y.  Adamson,  ii.  401  a. 

V.  Davis,  i,  300  A. 

Oatesv.  Aylett,ii.  212  a. 

V.  Bromhill,  i.  327  c. 

T.  Brydon,  i.  287  a.  319^. 

V.  Frith,  11.  369. 

V.  Robinson,  ii.  68  c.  70  d.  70  e. 

Oble  T.  Dittlesfield,  i.  210. 
Obrian  t.  Ram,  ii.  6  a*  72  m. 
O'Brien  v.  Saxon,  iL  295  c. 
O^Callaghan  v.  Marchioness  Thomond, 

i.  210. 
Ochterlony  v.  Gibson,  ii.  72  m.  148. 

148  a. 
Odell  ▼.  Moreton,  ii.  212  a. 

V.  Wake,  i.  241  d. 

Odes  T.  Woodward,  i.  219/. 
Odiam  v.  Smith,  i.  300  a.  ii.  168  a. 
Odington  v.  Darby,  i.  250  a. 
Ody  ▼.  Yate,  ii.  101  c. 
Ogiliie  V.  Foley,  ii.  187. 
OgneU's  case,  i.  282.  ii.  107.  304. 
Ogndi  y.  Paston,  iL  101  hh. 

V.  Randol,  ii.  148. 148  a. 

Ohben  v.  Drummond,  i.  320  tf. 


Okeover  v.  Overbury,  ii.  101  z. 

Oky  V.  Sell,  ii.  155  a. 

Oldershaw  v.  Holt,  i.  288  i. 

Oldfield  V.  Witherley,  hundred,  ii.379a. 

Oldham  v.  Bewicke,  i.  215. 

Olding,  in  the  goods  of,  i.  280  6. 

Oliver  v.  Bentinck,  i.  131  c.  244  a. 

V.  Woodroffe,  ii.  212  a. 

Olorenshaw  v.  Stanyforth,  ii.  101  u. 
Omelade  v.  Cooke,  i.  32  a. 
O'Neil  V.  Lucas,  ii.  388  o. 
Ongley  v.  Chambers,  ii.  401  a. 
Onion  v.  Tyrer,  i.  280.  280  b. 
Onley  V.  Gardiner,  ii.  175/.  175  A. 
Onslow  V.  Corrie,  i.  241  d. 

V.  Home,  ii.  307  c. 

V.  Smith,  i.  9.  ii.  2  c.  45 1.  45  A. 

210/ 
Onyons  v.  Tyrer,  i.  280.  280  b. 
Opperman  v.  Smith,  ii.  284  b. 
Ord  V.  Fenwick,  ii.  47  z.  117^^. 

V.  Howard,  i.  8. 

Ordwey  v.  Godfrey,  i.  219  6.  ii.  72  dd. 

Oreswick  v.  Armery,  i.  68. 

Orford,  Mayor  of,  v.  Richardson,  i.  22. 

Orgill  V.  Kempshead,  i.  33/ 

Orme  v.  Broughton,  ii.  181  c. 

Ormelade  v.  Cooke,  i.  327. 

Orpwood  V.  Barkes,  ii.  307  c. 

Orton  V.  Butler,  i.  285  b.  286.  ii.  1 1 7  m. 

V.  Vincent,  ii.  61  b.  61  c. 

Osbaston  v.  Stanhope,  ii.  8  L 
Osborn's  case,  ii.  307  c. 
Osborn  v.  Churchman,  ii.  97  c. 
V.  Governors  of  Guy's  hospital, 

i.  269  b. 
Osborne  v.  Crosbern,  i.  291 1. 

V.  Rogers,  i.  28  a.  312  e.  ii. 

207  a.  350. 

■  V.  Steward,  ii.  168  a. 

V.  Sture,  ii.  168. 

V.  Wise,  i.  323  b. 

Osboum  V.  Rider,  i.  286  b.  ii.  291. 
Osman  v.  Sheaf,  ii.  96  b. 
Osmere  v.  Sheafe,  ii.  97  d 
Oswald  V.  Legh,  ii.  175  A. 
Ottley  V.  Brown,  ii.  137  b. 
Ouchterlony  v.  Gibson,*  ii.  72 «.  148. 

148  a. 
Oughton  V.  Trotter,  ii.  137  L 
Ougier  v.  Jenyns,  ii.  200. 
Overbury  v.  Overbury,  i.  278  i. 
Overton  v.  Swettinham,  ii.  101  v. 

V.  Syddall,  i.  117  b.  241  b.  ii. 

304  a. 
Owen's  case,  i.  258  a. 
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Owen  ▼.  Griffiths,  iL  103  h. 

V.  Knight,  iL  47  d. 

■    ■   ■  V.  Lewyo,  ii.  47 1-  117  dl 

V.  Nail,  ii.  606. 

Owston  V.  Ogle,  i.  154. 
Ozenham  v.  Clapp,  i.  265. 
Oxford's  ease.  Chancellor  of,  iL  47  t. 
Oxford  V.  Waterhouse,  i.  195  dL 


Packer  v.  Gibbins,  ii.  4^22  b» 
Paddon  v.  Bartlett,  ii.  ^* 
Padget  V.  Priest,  i.  264  c. 
Padmore  v.  Lawrence,  i.  130  a. 
Page  V.  Creed,  i.  300  b. 

V.  Denton,  i.  333  a. 

V.  Fry,  ii.  203. 

V.  Godden,  i.  241. 

V.  Harwood,  i.  ]  35  a. 

V.  Hayward,  ii.  45  c. 

V.  Par,  i.  204. 

V.  Tube,  ii.  61  f. 

V.  Vogel,  ii.  2  i. 

V.  Wilson,  i.  142  a. 

V.  Wiple,  i.  2300. 

Paget*s  case,  ii.  252. 
Paget  V.  Foley,  ii.  66. 

V.  Gee,  i.  288  g. 

Pain,  ex  parte,  i.  74. 

V.  Malory,  ii,  369.  370  a. 

—  y.  Sheltroppe,  i.  215. 

V.  Whittaker,  ii.  47  d. 

Paioe  V.  Bustin,  i.  9  c 

V,  Emery,  ii.  367. 

Palethorp  v.  Furnish,  ii.  64  rf. 
Palfrey  s  case,  ii.  308. 
Palgrave  v.  Windham,  i.  2X1  b. 
Palin  V.  Nicholson,  ii.  107  a. 
Palk  V.  Dunning,  i.  230. 
Pallister  v.  Pallister,  ii.  61  g. 
Palmer's  case,  i.  135  a.  ii.  68^.  69. 
Palmer  v.  Blackburn,  ii.  203jC 

V.  Cowen,  ii.  72  ». 

V.  Edwards,  ii.  418  c. 

V.  Ekins,   i.  269  b.  312  «.  326. 

ii.  207  d.  418  c. 

V.  Penning,  ii.  201  h, 

V.  Fletcher,  i.  323. 

V.  Gooden,  i.  312  c.  ii.  207  c. 

V.  Hooke,  i.  SI  b, 

V.  Humphry,  ii.  69.  69  c. 

V.  Jarmain,  ii.  47  n. 

V.  Knowllis,  ii.  68  d, 

v.Lawson,i.216a.  329a.  ii.73a. 


Palmer  ▼.  Marshall,  ii.  201  e.  201  A. 

V.  Pratt,  ii.  203  a. 

V.  Sparshott,  i.  154. 

V.  Stone,  ii.  84  c.  84^1 

V.  Taylor,  i.  135  a. 

V.  Waller,  i.  219  c. 

Palms  V.   Peterborough,  Bishop  of,  i. 

117  a. 
Palyart  v.  Leekie,  iL  62  a. 
Paiiton  y.  Hall,  iu  7.  7  a.  9d,  ii.  51. 
72/ 72i:72«.  72  a?.  72y. 

V.  Isham,  i.  323  d. 

V.  Williams,  L  230  A. 

Paradine  v.  Jane,  L  422a. 
Paramour  v.  Verwold,  i.  22.  ii.  ^  e. 

■  V.  Yardley,  ii.  8  h. 
Parcel's  case,  iL  308. 
Parham  v.  Templer,  i.  275. 
Pariente  ▼.  Plumbtree,  i.  35  b.  ii.  61  e» 
Parker  v.  Atfield,   L  333.   334.   336  b. 

337.  337  a.  337  c  ii.  50. 

V.  Briscoe,  i.  278  e. 

V.  Curson,  Sir  John,  L  250  d. 

V.  Eastwood,  L  74  a. 

V.  England,  i.  35  b.  iL  60. 

■  V.  Fenn,  iL  150  d, 

V.  Gage,  iL  168  a.  168  b. 

V.  Godin,  iL  47  L 

V.  Harris,  iL  101  bb.  101  dd. 

V.  Langley,  L  228  a.  228  «. 

V.  Lawrence,  iL  101  ^. 

V.  Mitchell,  ii.  1 75  g. 

V.  Patrick,  ii.  47  h. 

V.  Potts,  ii.  201  b. 

V.  Rawlings,  iL  352  e. 

V.  Riley,  ii.  295  a.  295  c 

V.  Sadd,  i.  308  a. 

V.  Stamland,  L  277  c. 

V.  Taylor,  iL  111 d.  319i/. 

— V.  Thacker,  ii.  388  a. 

V.  Thoroton,  iL  349  a. 

V.  Welby,  iL  61/.  61  m.  155  b. 

V.  Wise,  L  2106.  iL  4156. 

Parkes  V.  Middleton,  L  117.  117  a.  iL 

410. 
Parkhurst  v.  Shefton,  ii.  74  a. 
V.  ^mith,  L  112  c,   iL42a. 

387  b. 
Parkin  v.  Raddilfe,  iL  168  b. 
Parkins  v.  Hawkshaw,  i.  58  d. 
Parkinson  v.  Whitehead,  ii.  291  e. 
Parmiter  v.  Coupland,  L  248. 
Parnell  v.  Stewart,  i.  322  b. 
Parratt  v.  Goddard,  L  28  r. 
Parrett  Navigation  v.  Stower,  i.  286. 
Parrey  v.  Duncan,  iL  284  c. 


NAMES  OF  CASES  REFERRED  TO. 


Parris's  case,  iL  101  d. 
Parrot  y.  Spraggon,  iL  101  y. 
Parry  ▼.  AberdeiD,  ii.  203  L  203 1. 

V.  Barry,  i.  312  c. 

Pkrslowe  v.  Weedon,  ii.  8f* 
Panons  v.  Crosby,  i.  291  /. 

V.  Freeman,   L   277  A.  278  rf. 

278  e.  278  h. 

v.Gell,  L2i9A. 

V.  Hancock,  i.  336-    * 

y.  King,  ii.  1  e, 

V.  Lanoe»  L  278  k,  279  d. 

-^ V.  Scott,  ii.  203  t. 

Partington  v.  Butcher,  ii.  64  h. 
Partridge  v.  Ball,  ii.  S05  c. 
— — .  V.  Bere,  i.  276  a. 

—  V.  Coates,  i.  295  a. 

•  V.  Court,  ii.  117^. 

V.  Scott,  ii.  400. 

Parris  v.  Yeaton,  ii.  305  b, 
Pascall  V.  Sparing,  i.  68. 
Pascoe  V.  Pascoe,  it.  418  e. 

V.  Vivian,  ii.  295  c. 

Pasmer  v.  Prowse,  i.  152. 
Patrick  v.  Greenway,  i.  346  b. 

V.  Johnson,  i.  91  a.  296.  ii.  6  a. 

▼.  Lowre,  i.  28  d.  346  c.  346  d. 

y,  Stubbs,  i.  353  b, 

Patterson  v.  Scott,  i.  238. 
Pattison  ▼.  Jones,  i.  130. 

V.  Robinson,  ii.  47  d, 

Paul*s  St,  Dean  of,  v.  Capell,  ii.  101  ft. 
Paul,  St  V.  Rivers,  Earl  of,  ii.  187. 
Pftul  V.  Goodluck,  i.  195 1. 

V.  Nurse,  L  241  d.  288  e. 

V.  Rogers,  i.  58, 

Paule  V.  Moodie,  i.  1 12  a. 
Paoler  v.  Delander,  ii.  47  y. 
Paall  V.  Paull,  i.  327  d. 
Pawsey  v.  Lowdall,  ii.  386. 
Pavsoo  V.  Watson,  ii.  201.  201  a. 
Pkxton  V.  Popham,  i.  195  e. 
Payler  v.  Homersham,  ii.  48. 

Payne  v.  Acton,  i.  33  g. 

V.  Brigham,  i.  312/. 

V.  Drewe,  i.  21 9  y. 

V.  Rogers,  i.  322.  325.  325  a. 

V.  Sheiden,  ii.  175  A. 

V.  Wilson,  i.  210r.  228. 

Paynter  v.  Williams,  ii.  137/ 

Peaceable  v.  Reed,  i.  319  a. 

Peacock  v.  Bell,  ii.  101  w. 

V.  Dickerson,  i.  33  e. 

V.  Nicholls,  ii.  47  o. 

V.  Peacock,  i.  14.  84  a.  ii.  5rf. 

V.  Purvis,  i.  277rf.  ii.  2206. 


Pcake  V.  Davis,  ii.  209  b. 
Pearce  v.  Bacon,  i.  349  a, 

V.  Ornsby,  i.  243  e. 

Peared  and  Chambers,  i.  98. 
Pearsall  v.  Summersett,  ii.  415  b, 
Pearse  v.  Morrice,  i.  9  c. 
Pearson  v.  Arch  bold,  i.  33. 

v.  Graham,  ii.  47  »i. 

v.  Henry,  i,  210 &. 

V.  Lemaitre,  ii.  307  d, 

V.  Maynard,  ii.  45  /. 

V.  M*Gowan,  i.  295. 

V.  Pearson,  ii.  94. 

V.  Rogers,  i.  22.  207  e.  209. 

Pease  v.  Hirst,  ii.  64/ 
Peate  v.  Dicken,  ii.  137  A. 

V.  Ougly,  i.  280  a. 

Pechell  V.  Watson,  ii.  117. 
Peck  V.  Hill,  ii.  3196. 

V.  Methold,  i.  33  b. 

Pecke  V.  Ambler,  i.  33  m. 
Peckham  v.  Fasia,  i.  21 1  6. 
Peddell  v.  Kiddle,  i.  3006. 
Pedley  v.  Goddard,  i.  327  c.  327^. 
Peer  v.  Humphrey,  ii.  47  A, 
Peers  v.  Gadderer,  ii.  137  </. 

V.  Henriques,  i.  28  b, 

Peeters  v.  Opie,  i.  320  c/.  320/  ii.  1076. 

156  c.  373. 
Peles  and  Jervis,  i.  59. 
Pelham's  case,  ii.  42^. 
Pellecot  V.  Angell,  i.  309  c. 
Pelles  V.  Saunderson,  i.  140a. 
Pellew  V.  Inhabitants  of  Wandford,  ii. 

375  a.  3776,  378  r. 
Pells  V.  Brown,  ii.  388  6. 
Pelly  V.  Rose,  ii.  295  a. 

V.  Royal  Ex.  Ass.,  ii.  200.  201/ 

Pemberton    v.   Pemberton,    i.    280  d, 

280e. 

V.  Shelton,  i.  201.  286a. 

Pembroke*s  case,  ii.  72 1.  93.  94  a. 
Pembroke,   Lord,   v.  Jeffereys,   Lord, 

294  (/. 
Pencavin  v.  Trapping,  ii.  117c. 
Pendlebury  v.  Elmott,  i.  14  a.  28.  296. 

v.  Walker,  ii.  137  A. 

Penhallo's  case,  i.  135a. 

Penhey  v.  Hurrell,  ii.  386. 

Penn  v.  Ward,  i.  300  A. 

Pennant's   case,    i.   287  (/.   288.  288  a. 

288  rf. 
Penning  v.  Piatt,  i.  1176.  274.  ii.  1816. 
Penny  v.  Harvey,  ii.  Ic. 
Penoyer  V.  Brace,  ii.  6.  51.  72 1.  72/. 

101/. 


NAMES  OF  CASES  REFERRED  TO. 


Penphrase  v.  Lansdown,  i.  278  a. 
Penrice*8  case,  ii.  44  e. 
Penruddock  v.  Clerk,  ii.  101  ee, 
Penry  v.  Jones,  ii.  \9^a. 
Penryn*s  case,  ii.  38.  45  m.  45  it. 
PcDson  V.  Gooday,  ii.  171  e. 

V.  Hedges,  i.  291. 

PeDton  V.  Kobarts,  ii.  259  h. 
Pepper  v.  Gorham,  i.  827  e. 
Peppin  V.  Cooper,  ii.  4156. 

V.  Solomons,  ii.  203  e.  203/1 

Percival  v.  Connell,  ii.  1  6. 

V.  Cooke,  i.  216  b.  ii.  210. 

Perham  v.  Raynal,  ii.  64/. 
Perkins  v.  Lam  be,  ii.  45  a. 

V.  Perkins,  i.  236a. 

V.  Pettit,  ii.  72  y. 

V.  Plyropton,  i.  75. 

V.  Smith,  ii.  47  w». 

V.  Woolaston,  ii.  101  A.  101  /. 

Perkinson  v.  Gilfoi-d,  i.  2166.  218.  ii. 

344.345. 
Perreau  v.  Bevan,  i.  1956.  195^.  195  A. 
Perrier  8  case,  L  162. 
Perriman  v.  Steggall,  i.  327  e. 
Perry  v.  Campbell,  ii.  101  A. 

V.  Diggs,  ii.  47  tt.  47  a?. 

V.  Jackson,  ii.  1216. 
V.  Jenkins,  ii.  63  A« 

V.  Kirk,  ii.  2. 

-  V.  Nicholson,  i.  64.  65.  S24a.  ii. 

62  6.  62  c. 

V.  Watts,  iL  97  c.  97  rf. 

Pery  V.  White,  i.  1856. 

Petchet  V.  Woolston,  i.  2196.  ii.  12dcL 
Peter  v.  Kendal,  i.  2S6/.  iL  104  a. 

V.  Opie,  L  320  6. 

Peters  v.  Anderson,  ii.  415  a. 

V.  Brown,  ii.  64 1. 

V.  Croft,  i.  207  c. 

Peto  V.  Pembertou,  L  236.  ii.  3056. 
Petree  v.  Duke,  i.  347  a.  3476. 
Petrie  V.  Bury,  i.  291 1. 

V.  Fitzroy,  i.  3186. 

V.  Han  nay,  i.  285  a.  ii.  117/ 

V.  Han  way,  ii.  137  A. 

V.  White,  ii.  63 c. 

Pettifer*8  case,  i.  219a.  ii.  101  cc 
Pewtress  v.  Annan,  ii.  148(/. 

-v.  Harvey,  i.  1366. 

Peyton  v.  Mayor  of  London,  iL  400. 
Pheasant  v.  Finch,  L  3126. 
Phelips  V.  Barrett,  ii.  59a.  596. 
Phelps  V.  Lewis  iL  210/ 
Philips  V.  Biron,  L  28  a. 


Philips  V.  Fielding,  iL  352  e. 

V.  Jones,  L  269  c. 

V.  Philips,  L  185. 

V.  Smith,  i.  250  r. 

Phillips  V.  Barber,  iL  202  a.  202  dl 

V.  Barlow,  iL  61. 

V.  Berryt  iL  \0l  dd. 

V.  Chapman,  L  74c. 

V.  Clagett,  L  325a.  ii.  2J0c. 

V.  Cockayne,  L  295. 

V.  Dance,  iL  336  a. 

V.  Fielding,  L  320/. 

V.  Headlam,  iL  201 6. 

V.  Howgate,  L  300A. 

V.  Jansen,  L  132. 

V.  Price,  L  195  A.  195  A. 

V.  Shew,  iL  291  c. 

V.   Smith,   L  250  a.   250  c.    iL 

72x. 

V.  Weeks,  L  14. 

Phillipson  v.  Mangles,  L  39. 

V.  Tempest,  iL  7266. 

Phiiliskirk  v.  Pluckwell,  L  210  a. 
Philpot  V.  Hoare,  L  288  6.  288  e. 

V.  Muller,  L  207  d. 

Phillpott  V.  DobinsoQ,  IL  312. 

V.  Jones,  iL  415a. 

V.  Kelley,  iL  47A.  47n.  63/ 

Philpotts  V.  James,  L  261a. 
Phipard  V.  Mansfield,  L  1856. 185  c 
Phipoe's  case,  L  1356. 

Phipps  V.  Sculthorpe,  L  326  a. 
Phyn  V.  Royal  Exchange  Assurance,  ii. 

202c. 
Phypers  v.  Eburn,  iL  422  e. 
Phythian  v.  White,  L  28.  299  c. 
Picard  v.  Brown,  L  333. 
Pickard  v.  Sears,  i.  326. 
Pickering  v.  Banks,  L  295  6. 

V.  Barkley,  iL  202  a. 

V.  Watson,  L  327. 

Pickford  v.  The  Grand  Junction  Rail- 

.way  Company,  L  312  c. 
Rckstock  V.  Lyster,  ii.  50  a. 
Pie   V.  Coke,  iL  148  d. 

V.  Cooper,  L  8. 

Pierce   ▼.  Blake,  L  98. 

V.  Fothergill,  iL  2. 

V.  Street,  i.  229. 

Pierson  v.  Westward,   hundred  of,  iL 

375. 
Pigeon  V.  Osborn,  ii.  295c.  319. 
Pigge  V.  Gardner,  L  73. 
Piggot  and  Herne*s  case,  L  142. 
V.  Wilkes,  iL  101  ti. 


NAMES  OF  CASES  REFERRED  TO. 


Bggott  V.  Kemp,  iL  295  b.  995  c. 

V.  Rush,  iL  121.  121  b. 

T.  Salisbury,  Lord,  L  319c. 

Pigot  y.  Rogers,  ii.  2. 

T.  Sjmpson,  L  142  a. 

Pigott  V.  Truste,  i.  161. 

▼.  Waller,  i.  278  c 

Piifold's  case,  iL  45  n. 
Pilkiogton  v.  Bagshaw,  ii.  422  c. 

▼.  Peach,  L  8. 

■  V.  Stanhope,  iL  422  c. 
Pirn  T.  Curell,  iL  175. 
Pinager  v.  Gale,  L  91  a. 
Pinburj  v.  Elkin,  ii.  388  m, 
PinchoD's case,  L  68.  2166. 217a.  217 b. 
Pindar  v.'' Aiosley,  ii.  422  b, 

?.  Wadsworth,  L  346  6. 

Pine  V.  Leicester,  Countess  of,  L  238. 
Pinkney  t.  East  Hundred,  Inhabitants 

of,  L  285  b.  286.  ii.  423. 
Finkoy  v.  Bullock,  ii.  293  a* 
PinoePs  case,  ii.  137  A. 
Piommer  v.  Webb,  ii.  101  z> 
I^pon  V.  Pipon>  i.  275. 
Pippet  Y.  Heam,  L  228  b,  230  a. 
Fippin  Y.  Sheppard,  i.  3126. 
Firie  y.  Anderson,  iL  203  cL 

Y.  Steele,  iL  203/. 

Pistor  Y.  Cater,  i.  320  b. 

Pitcher  y.  Bailey,  i.  35  c.  ii.  61  /. 

Y.  Tovey,  L  241  b.  241  c. 

FiU  Y.  Bridgewater,  L  209  a. 

Y.  Chick,  L  351.  353.  iL  326. 

Y.  Coney,  ii.  101  n. 

Y.  DonoYan,  L  243/ 

Y,  Green,  i.  233. 

Y.  Purssord,  i.  264  c. 

Y.  Rossel,  L  1126. 

-Y.  Shew,  iL  259  c. 

Y.  Williams,  L  101  r. 

Pittam  Y.  Foster,  iL  63  /. 
Pittegrew  y.  Pringle,  ii.  201  a. 
Fitto  Y.  Gainee,  i.  339  a. 
— -Y.  Polehampton,  iL  319e. 
Place  Y.  Delegal,  i.  154. 

• Y.  Fagg,  iL  259  d. 

Plancfae  y.  Colbum,  i.  269  c. 
Plftot  Y.  James,  L  323  b.  ii.  401  a. 
Plasket  Y.  Beeby,  ii.  7  b. 
Piatt  Y.  Hill,  L  135  a. 
Player  y.  Bandy,  ii.  48  6. 

Y.  Foxhall,  iL  7  6. 

Playford  y.  Hoare,  ii.  lie. 
Playter^s  case,  ii.  74. 
PlayterB  y.  Sheering,  i.  195^. 
Pleasant  y.  Benson,  L  236. 


Plevin  Y.  Henshall,  ii.  148  a. 
Pleydeli  v.  Pleydell,  ii.  388  m. 
Plock  V.  Pacheco,  ii.  68  6. 
Plomer  y.  Long,  ii.  415  a. 

V.  Raine,  ii.  404. 

Y.  Ross,  L  58/.  103  rf.  iL  1876. 

Plumer  y.  Marchant,  i.  333. 
Plummer  v.  Lee,  iL  2936.  319  c  319/ 

V.  Wildman,  ii.  207. 

V.  Woodbume,  iL  121  c. 

Plunket  V.  Holmes,  iL  382.  382  c. 

V.  Penson,  ii.  8  c.  8/  8 1 .  11a. 

Ply m ton  v.  Howell,  iL  61  c. 
Poeklington  v.  Peck,  ii.  72jfl 
Podgers  case,  L  319.  319c.  3l9cL  319 1. 

38a 
Poidevin  v.  Harvey,  iL  61. 

Poingdestre    v.    Royal    Exchange,    iL 

203/ 

Polglass  V.  Oliver,  L  33  c 

Pollard  V.  Blight,  L  317  a. 

V.  Evans,  i.  230  a. ' 

v.  Luttrell,  i.  319 1. 

V.  Scholy,  L  295. 

Pollen  V.  Hubard,  L  278^. 

Polyblank  v.  Hawkins,  i.  253. 

Pomfret  v.  RicroTt,  L  241  d.  320/ 

Y.  Windsor,  i.  319  a. 

Pool's  case,  i.  320.  ii.  259  a.  259  c. 

Pool  V.  Charnock,  iL  101  /. 

V.  Longuevill,  L  195^. 

v.  Gardner,  L  140  a. 

V.  Hill,  L  154.  iL  3526. 

V.  Huskinson,  iL  1 75  m. 

V.  Longueville,  i.  346  d,  ii.  290. 

V.  Tumbridge,  L  33  c. 

Pope  V.  Biggs,  276  a. 

V.  Brett,  i.  33  a.  iL  336  e. 

V.  Foster,  ii.  291  6.  291  c. 

V.  Sale,  iL  84.  84  6. 

V.  St  Leger,  i.  229  a. 

V.  Tillman,  iL  74  c. 

Pople  V.  Wyatt,  L  161. 

Poplett  Y.  Stockdale,  iL  137  A. 

Pordage  v.  Cole,  L  319  /L  320  6.  iL  107  6. 

156  c.  352. 

Portchester,  Lord,  v.  Petrie,  ii.  148  6. 

Porter  v.  Bradley,  iL  388  6.  388  c.  388/ 

v.  Izod,  L  28  c. 

V.  Porter,  iL  422^1 

V.  Shephard,  L  320  6.  320/ 

V.  Sweetnam,  L  241  c. 

V.  Tourney,  ii.  388  L 

Y.  Viner,  iL  61  ff. 

V.  Weston,  L  230  a. 

Portington's  case,  iL  96.  96  a. 


NAMES  OF  CASES  REFERRED  TO. 


Porzelius  v.  Maddocks,  ii.  336  (L 
Postan  V.  Stan  way » i.  300  c. 
Posterne  v.  Hanson,  iL  79. 
Postman  v.  Harrell,  ii.  '284^  h.  SS*  c 
Potter  V.  Newman,  ii.  133^ 

V.  North,  i.  28  d.  353.  ii.  320  a. 

326.  327- 
V.  Potter,  L  277  A.  278  b.  279  c 

V.  Turner,  i.  210.  ii.  101  gg^ 

Potts  V.  Bell,  ii.  201  e. 

V.  Ward,  i.  327/.  ii.  133  cf. 

Poulett  V.  Wrightman,  ii.  72  r. 
Poulter  V.  Killingbeck,  i.  269  b. 
Poultney  v.  Holmes,  ii.  418  d.  418  e. 
Poulton  V.  Lattimore,  ii.  1506. 
Powdick  V.  Lyon,  i.  286. 
Powel  V.  Rich,  L  74  b, 
Powell  V.  Ancell,  i.  74  c. 

V.  Duff,  ii.  60  a. 

V.  Farmer,  i.  312/ 

V.  Fullarton,  ii:  210  c 

V.  Graham,  i.  2106. 

V.  Gudgeon,  ii.  202  c 

V.  Hopkins,  ii.  74  a. 

V.  Layton,  i.  217  a.  291  c.  291/ 

291^. 

V.  Lloyd,  i.  288  c. 

V.  Rees,  i.  21 7  a. 

V.  Salisbury,  i.  322  a. 

Power  Y.  Butcher,  i.  264  c. 

V.  Fry,  i.  331. 

V.  Izod,  i.  331. 

V.  Whitmore,  ii.  207- 

Powers  V.  Cook,  i.  312  c. 
Powis  V.  Powis,  ii.  72  c. 

V.  Smith,  ii.  117. 

Powles  V.  Innes,  ii.  202  A. 
Powley  V.  Newton,  ii.  117^- 

V.  Walker,  i.  323  d. . 

Pownal  V.  Ferrand,  i.  264  c. 
Poynder  v.  Bluck,  ii.  64  i. 
Poynton  v.  Forster,  i.  229. 

Pozzi  V.  Shepton  and  another,  i.  291/ 
Praed  v.  Cumberland,   Duchess  of,  i. 

327fl.  ii.  84dl84<?. 
Prankerd,  ex  parte,  i.  313  a. 
Pratt  V.  Groome,  i.  300  a.  300 /i. 

V.  Rutlidge,  i.  195/ 

V.  Swaine,  ii.  63  k, 

Preece  v.  Corrie,  ii.  418  e. 
Prendergast  v.  Davis,  ii.  61  6. 
Prescott  V.  Boucher,  i.  282  a. 
Preston  v.  Funnell,  ii.  388  a. 

V.  Holmes,  ii.  8  A. 

Prettyman  v.  Lawrence,  i.  300  c. 
Pricev.  Crofts,  i.  230  a. 


Price  V.  Dewhurst,  i.  275. 

V.  Easton,  ii.  137  A- 

V.  Fletcher,  L  233.  276. 

V.  Hill,  i.  74  c. 

V.  Jenkings,  i.  242. 

— -  V.  Jones,  i.  327  c 

V.  Parker,  iL  73. , 

V.  Peek,  i.  23  a.  23  b. 

V.  Popkin,  ii.  293  b. 

V.  Rees,  ii.  63  c. 

V.  Seaman,  i.  228. 

V.  Varney,  iL  72^^. 

V.  Williams,  L  286.  iL  97  d. 

Prichard's  case,  ii.  101  w. 

Priddle  and  Napper's  case,  i.  22,  23. 

268  a.  269. 
Priddy  v.  Henbrey,  ii.  201  n. 
Pride  v.  Fooks,  ii.  388  o. 
Priestley  v.  Foulds,  ii.  158/ 
Prince's  case,  i.  275  a.  273  b. 
Prince  v.  Brunatte,  ii.  84  rf. 

V.  Molt,  ii.  171. 

V.  Nicholson,  L  217.  333*. 

V.  Rowson,  i.  265. 

Prior  V.  Hembrow,  ii.  133  rf. 
Pritchard  v.  Long,  ii.  74  a.  379. 
Pritchet  v.  Waldron,  ii.  377  b, 
Probert  v.  Phillips,  i.  300  c. 
Probinia  v.  Roberts,  iL  47  /. 
Proctor  V.  Bishop  of  Bath  and  Wells,  ii. 

388  A. 

V.  Johnson,  L  60  a.  iL  7^  7  a. 

72  <f. 

V.  Newton,  iL  181. 

V.  Sargent,  iL  1566.  352  A. 

Prole  V.  Wiggins,  ii.  47  z. 
Protheroe  v.  Mathews,  i.  84. 
Prowse  V.  Turner,  ii.  101  c 
Prudhomme  v.  Eraser,  i.  243  a. 
Prugnell  v.  Grosse,  iL  155  A. 
Prydyerd  v.  Thomas,  ii.  101  e. 
Pryme  v.  Brown,  i.  246  a. 
Prynne  v  Sloughter,  ii.  9/  210/ 
Pryor  v.  Pettingell,  ii.  68  c. 
Puckle  V.  Moore,  ii.  63,  63  rf. 
Pugh  V.  Griffiths,  i.  300 1. 

V.  Robinson,  iL  1  c. 

Pullein    V.    Benson,    L  21  a.   300 1.   ii. 

60  a. 
Fallen  v.  Birkbeck,  iL  69  c,  69  c. 

V.  Palmer,  ii.  1 17. 

V.  Purbeck,  ii.  68  d.  69. 

Pullerton  v.  Agnew,  L  65  a. 
Pullin  V.  Stokes,  i.  21 1  c. 
Pulteney  v.  Townson,  iL  Qcu  101  ^. 

V.  Warren,  L  217  a. 


NAMES  OF  CASES  REFERRED  TO. 


Purease  r.  Jegoo,  ii.  318. 
Purcell  V.  M*Namara,  i.  230a.  ii.  2193. 

291c. 
Purchell  t.  Salter,  ii.  295  a.  295  h. 
Pardon  v.  Purdon,  ii.  64  A. 
PurefoT  V.  Rogers,  ii.  382.  388. 
Paniell  v.  Young,  i.  300  b. 
Pursell  y.  Horn,  i.  14  a. 
Purset  y.  Hatchings,   i.    14.  84  a.    ii. 

5  c.  5  d. 
Panlow*s  case,  i.  258  a.  319  Ar. 
Purslow  y.  Biuley,  ii.  62  b.  133^. 
Put  y.  Rawsterne,  ii.  47  bb.  47  cc. 
Putland  V.  Newman,  ii.  68^.  72  d.  72  f. 

V.  Putland,  ii.  68/.  72/. 

Putney  y.  Swann,  L  28  b.  290. 

Putt  V.  Nosworthy,  L  291  b.  ii.  210 1. 

y.  Vincent,  i.  291  b. 

Patten  y.  Purbeck,  ii.  69  c. 
Pyke  y.  Eyre,  i.  23a 

y.  Pulley n,  i.  84  a.  ii.  5  c. 

Pyne  y.  Dor,  ii.  47  h. 
y.  Woolland,  i.  265. 


Q 


Qoantoek  y.  England,  ii.  63  c.  64  e. 
Queen,  the.     See  Regina. 
Queens  College  y.  Hallett,  i.  322 e. 
Quick's  case,  i.  219  A. 
Quick  V.  Ludborrow,  i.  215. 
Quin  y.  King,  i.  58  d. 
Quincy,  ex  parte,  ii.  259  a. 
Quinlan  v.  Barber,  ii.  47  i. 


R 


Raby  y.  Robinson,  ii.  96.  96  a. 
Rackbam  y.  Jesup,  ii.  47/  47  g* 
Rackstraw  y.  Vile,  388  /. 
Radcliff  or  Ratcliffe  y.  Burton,  ii.  lOOo. 
RadcUffe  y.  D*Oyley,  i.  2166. 
Radford  y.  Radford,  ii.  388  in. 

y.  Smith,  i.  33  b. 

Radley  y.  Manning,  i.  295. 

y.  Rudge,  ii.  74  b. 

Radnor  v.  Vandebendy,  ii.  44  <f. 
Ragg  y.  Wells,  i.  300  c.  3365. 
RaggeU  y.  Beatty,  iL  388  d. 
Raikes  y.  Todd,  i.  21 1  a. 
Raine  v.  Bell,  ii.  201  g. 
Rainsford  y.  Bosanquet,  ii.  101  c. 
▼.  Smith,  i.  215. 


Rambeit  v.  Cohen,  i.  325  a. 
Ramsl)ottom  y.  Buckhurst,  i.  92  b.  ii. 

70. 
Ramsden  y.  Jackson,  i.  219  b.  219  d. 

335. 
Ramstrom  y.  Bell,  ii.  200  a. 
Rand  v.  Vaughan,  ii.  284  b. 
Randal's  case,  ii.  212  a. 
Randal  y.  Cockran,  ii.  203^. 

y.  Everest,  i.  58  c. 

V.  Wale,  ii.  72  z. 

Randall  y.  Randall,  i.  32  a. 

y.  Rigby,  i.  241  b.  282.  ii.  304. 

V.  Russell,  ii.  388^ 

Randell  y.  Wheble,  ii.  61  e. 
Randle  v.  Webb,  ii.  5  h. 

Rann  y.  Hughes,  i.  112  b.  211.  228.  ii. 

137  c. 
Ransford  y.  Copeland,  i.  23  a. 
Rashleigh  v.  Salmon,  ii.  107  a. 
Ratcliffe  v.  Bleasby,  i.  9  c. 

V.  Burton,  ii.  101  /.  101 1 

V.  Eden,  ii.  377.  377  b.  377  e. 

Ratton  V.  Davis,  i.  97.  290. 

Ravee  y.  Farmer,  i.  33. 
Ravenga  y.  Mcintosh,  i.  230  a. 
Ravenscroft  v.  Wise,  i.  33  wi. 
Rawbone  y.  Hickman,  ii.  319  a. 
Rawlings  v.  Till,  i.  14  a.  296  a. 
Rawlin's  case,  i.  325  a.  ii.  418  cT. 
Rawlins,  in  re,  i.  280  a. 

V.  Burgis,  i.  278  h. 

y.  Danvers,  i.  38  a. 

V.  Desborough,  ii.  200  c. 

Rawlinson  y.  Gunston,  ii.  71  c. 

y.  Shand,  ii.  5  /*. 

y.  Shaw,  i.  291  m. 

Rawly n's  case,  ii.  117  A*  418  a. 
Rawson  v.  Johnson,  i.  320/  ii.  352  b. 
Rawsthorn  y.  Arnold,  i.  327/ 
Ray  v.  Davis,  ii.  47  cut. 
Raymond  y.  Fitch,  i.  217.  ii.  181  c. 
Raymund  v.  Oking,  hundred  of,  ii.  376. 
Raynard  v.  Chase,  i.  311.  312. 
Rayner  v.  Godmond,  ii.  202^. 

y.  Spicer,  ii.  336  d. 

y.  Wright,  ii.  5  h. 

Raynor  v.  Fitler,  i.  312  a. 

Rea  v.  Burnis,  ii.  73. 

Read's  case,  i.  21  a. 

Read  and  Readman's  case,  ii.  72  >^. 

Read  y.  Bingham,  i.  219. 

V.  Brookman,  i.  9.  9  a.  323  b. 

V.  Dawson,  ii.  319  b. 

y.  Goldring,  i.  33  c. 

V.  Hawke,  i.  347.  347  a. 


NAMES  OF  CASES  REFERRED  TO. 


Read  v.  How,  i.  347. 

V.  Nash,  i.  211  h.  211  c.  211  d. 

V.  Pope,  i.  91  a. 

V.  Wilniot,  i,  90. 

Reade  v.  Button,  i.  327  h.  ii.  133  d. 
Reading  v.  Royston,  ii.  8  A.  8  f. 
Reading,  Mayor  of,  v.  Clarke,  ii.  74  c. 
Reay  v.  Richardson,  ii.  137  vn, 

V.  White,  i.  33  e.  ii.  137  il 

Redding*s  case,  i.  250  d.  ii.  101  v. 
Redding  v.  Lyon,  i.  347  d. 
Rede  v.  Farr,  i.  287  c 
Redford  v.  Garrod,  ii.  101  /. 
Redman  v.  Edolph,  i.  317  a.  346^.  ii. 

101c. 

V.  Idle,  i.  298a.  ii.  12 L  12hb. 

V.  London,  ii.  201  A. 

Redridge  v.  Palmer,  i.  300  b, 
Redshaw  v.  Hester,  ii.  8.  8  a.  8  e, 
Reech  v.  Kennegal,  i.  210^.  211.  ii. 

137  rf. 
Reed  ▼.  Stone,  ii.  336  d. 

V.  Taylor,  i.  230  a. 

Reeder  v.  Bloom,  ii.  319  a. 
Rees  V.  Abbott,  i.  291  d. 

V.  King,  i.  287  h. 

V.  Morgan,  i.  195  c.  ii.  2  a.  216  a. 

Reeve  v.  Bird,  i.  204  a.  236  c. 

V.  Long,  ii.  387,  388. 

Reeves  v.  Heame,  ii.  127  c. 

V.  Ward,  ii.  220  a. 

Regan,  in  re,  i.  280  a. 

Regil  V.  Green,  ii.  295  c. 

Regina.     See  Rex. 

Regiuer  v.  Fogossa,  ii.  104. 

Register's  case,  ii.  43  h. 

Regnart  v.  Porter,  i.  276  a.  ii.  285. 

Reid  V.  Clarke,  ii.  377  c. 

V.  Coleman,  i.  9  c 

V.  Dickons,  i.  33  m. 

V.  Harvey,  ii.  200  c. 

V.  Taylor,  i  230  a. 

Rejindoz  v.  Randolph,  ii.  101  e.  lOl  t 
Remnant  v.  Bremridge,  i.  1  a. 
Renalds  v.  Smith,  ii.  60  c. 
Rench  v.  Britton,  ii.  60  6. 
Rennie  v.  Robinson,  i.  326  a. 
Renno  v.  Bennett,  ii.  294. 
Renteria  v.  Ruding,  i.  210  a. 
Reusby  v.  Manning,  ii.  62. 
Rew  V.  Long,  ii.  212  a. 

V.  Willet,  ii.  64/ 

Rex  V. ,  i.  219  h. 


Rex  V. 

V. 

V. 

'-  V. 

V. 


V.  Adams,  i.  135  6. 
V.  Adderley,  ii.  47  ee* 
V.  Adlardy  ii.  423  e. 


-  V. 


V. 

V. 
V. 
V. 
V. 
V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 


Aickin,  i.  262  d. 

Alcock,  i,  250  d.  250  c. 

Aldenham,  i.  355.  363  & 

Alderton,  i.  243  b.  243  c. 

Allen,  i.  263  6.  294. 

AH  Saints,  Inhabitants  of,   ii. 

I0\g. 
All   Saints  and  St  Mary,  ii. 

158  c. 
Alsop,  1.  263  Ik 
Araery,  u9h.9d.  \u  2  c. 
Amies,  i.  313. 
Amphlit,  i.  132  a. 
St.    Andrews,    parish    of,     ii. 

159  a.  159  6. 
Apsley,  i.  249. 

Armagh,  Archbishop  of,  iL  27. 
Amesby,  i.  313  a. 
Arnold,  i.  170. 
Askew,  i.  301. 
Atkins,  i.  135  c. 
Atkinson,  i.  248  a.  249.  250  e. 
Aylett,  i.  118. 
Ayloffe,  iL  47. 
Ayres,  i,  135  c. 
Bagshaw,  L  312/ 
Baily,  i.  131  c. 
Baines,  i.  170.  ii.  291/ 
Bainton,  i.  250. 
Bake,  i.  135  c. 
Baker,  i.  263. 
Balme,  i.  135  c. 
Bamber,  ii.  160. 
Banks,  ii.  336  a. 
Barker,  i.  263.  263  h. 
Barlow,  ii.  61/ 
Barrett,  i.  262  c.  263  c. 
Barton,  ii.  161. 
Barwell,  L  262  d. 
Bateman,  ii.  378/ 
Beach,  i.  205  c. 
Bear,  i.  121. 
Bell,  iL  70  c. 
Bennett,  i.  356  6. 
Berks,  Sheriff  of,  ii.  61  A. 
Berry,  L  135. 
Bigg,  iL  305  6. 

Birmingham      and    Glocester 
Railway,  ii.  158  A. 
Bishop  Auckland,  iL  158  6. 
Bissex,  i.  263. 
Blaney,  L  262  d. 
Blea,  i.  135  a. 
Bodenham,  iL  158  a. 
Bolton,  L  263  a. 
Bonsai,. iL  422  e. 


NAMES  OF  CASES  REFERRED  TO. 


Rex  V.  Boston,  Corporation  of,  L  312  c. 

V.  Botfield,  ii.  158  c. 

▼.  Boughey,  ii.  422. 

▼.  Bourae,  ii.  101  dd. 

T.  Bowen,  i.  3566. 

V.  Boys,  i.  135  c, 

— ^  ?.  Brewers'  Company,  ii.  422  c. 

V.  Bridekirk,  iL  160  a. 

V.  Broughton,  ii.  158  A. 

V.  Browniow,  i.  356  a. 

T.  Bryan,  L  262  b.  263. 

V.  Baccleugh/ Duchess  of,  ii.  159. 

V.  Buck,  i.  250  c. 

y.  Buckingham,    Marquis    of,    i. 

269  a. 

V.  Bucknall,  ii.  114  d. 

T.  Bocknell,  ii,  158/ 

T.  Bunney,  L  363  b. 

T.  Bardett,  i.  132  a.  243  c.  ii.  291  e. 

▼.  Burkett,  L  135. 

— —  V.  Burridge,  i.  308  a, 

V.  Bury  St.  James',  ii.  137/1 

.  V.  Butler,  ii.  72  «.  174. 

—  ▼.  Buttery,  i.  275  i. 

V.  Canfield,  ii.  158  c. 

T.  Canterbury)  Archbishop  of,  i. 

275  b.  275  c. 

V.  Capper,  i.  210  a.  274  a.  275  c. 

^  V.  CarUle,  i.  135  c.  250/.  ii.  101. 

•  V.  Carlisle,  i.  131.  ii.  101  z. 

V.  Carter,  L  249. 

V.  Chalmers,  i.  135  a. 

V.  Chandler,  i.  263.  263  b.  263  rf. 

▼.  Chapman,  i.  291  c.  ii.  72  b, 

• V.  Chatbum^  i.  135. 

• ▼.  Chawton,  i.  202  a. 

V.  Cheshire,  i.  263  b.  ii.  61  /. 

T.  Churchill,  i.  341.  353  a. 

V.  Clarke,  i.  263.  355. 

V.  Clement,  i.  131. 

V.  Clerk,  i.  356.  363  b, 

' V.  Clifton*  ii.  158 1. 

V.  Clover,  i.  356. 

'V.  Cochrane,  Lord,  i.  301. 

• — •  V.  Coggan,  ii.  422  e. 

▼.  Cohen,  L  301. 

▼.  Coles,  ii.  61  g. 

' v.Coller,  1.311. 

T.  Colllnbourn,  i.  316. 

V.  Cook,  i.  135  a. 

y.  Cooke,  ii.  209  a. 

V.  Cornwall,  ii.  101. 

- — -  y.  Cornwall,  Sheriff  of,  ii.  61  g. 

' y.  Corrock,  ii.  158/ 

y.CotteriU,  ii.  114/ 


Rex  V.  Cotton,  i.  219  A.  ii.  47  b.  70/ 

V.  Creevey,  i.  131. 

V.  Crisp,  i.  263. 

V.  Crowther,  i.  262  b.  962  d. 

v.  Cumberworth,  ii.  159  d. 

V.  Daman,  i.  263. 

y.  Danser,  i.  75. 

y.  Darley,  i.  248  a.  250  e. 

y.  Davie,  i.  313.  316.  ii.  423  e. 

V.  Davis,  i.  263. 

V.  Dawes,  ii.  59  a» 

V.  De  Berenger,  i.  301. 

V.  De  Manneviile,  i.  84. 

V.  Dempsey,  i.  263  c. 

V.  Derbyshire,  ii.  159  a. 

V.  Devon,  Sheriff  of,  ii.  47  b.  61  k. 

V.  Devonshire,  ii.  159  d. 

V.  Dickenson,  i.  133.  250  e.  337. 

ii.  308. 

V.  Downshire,  Marchioness  of,  ii. 

1586.  158  c. 

v.  Downshire,  Marquis  of,  ii.  175 

m. 

v.  Drake,  i.  262  d. 

V.  Dryden,  ii.  72  k, 

V.  Dullingham,  ii.  422  e. 

V.  Durham,  Bishop  of,  L  275  b. 

V.  Dyer,  i.  262  c. 

V.  Eardisland,  ii.  160. 

V.  Eastbourne,  i.  8. 

V.  Eastern  Counties  Railway,    i. 

356  a. 

y.  Eastrington,  ii.  1596.  160  a. 

v.  Ecclesfield,  i.  23.  ii.  158  t.  160. 

v.  Edge  Lane,  ii.  159  dl 

V.  Edmonton,  ii.  159  c.  175  m. 

v.  Ely,  Bishop  of,  i.  136  a. 

v.  Essex,  Sheriff  of,  ii.  61  u 

V.  Evett,  i.  356. 

v.  Exeter,  Dean  and  Chapter  of, 

ii.  175^. 

V.  Eyre,  ii.  72  u. 

v.  Fairweather,  i.  250  &  250  d. 

V.  Fanshaw,  ii.  158/ 

v.  Farewell,  ii.  158  a. 

V.  Ferrand,  i.  363. 

V.  Ferris,  i.  3126. 

V.  Fisher,  i.  131.  ii.  158  <?. 

V.  Fitch,  ii.  250. 

V.  Flecknow,  ii.  161. 

V.  Fleet,  i.  131. 

V.  Ford,  i.  262  6.  ii.  6.  72  t. 

V.  Fox,  i.  309  a.  311. 

V.  Franklyn,  i.  249.  309  c.  312  a. 

V.  Frediand,  i.  S12a. 


NAMES  OF  CASES  REFERRED  TO. 


Rex  V.  French,  i.  312, 

V.  Fuller,  i.  262.  262  d. 

V.  Gage,  L  262  c. 

V.  Galle,  i.  S12A. 

— ^—  V.  Gamlingay,  ii.  158  h,  158  c. 

V.  Garrington,  i.  250. 

V.  Gately,  i.  316.  316  a- 

V.  George*,  St.,  Hanover  Square, 

u.  159*.  159  c. 

T.  Gibson,  i.  275  b, 

V.  Giles,  St.,  Cambridge,  iL  158 1. 

V.  Gilham,  ii.  291  e, 

V.  Gill,  i.  313.  316. 

V.  Gillett,  i.  135  c. 

y.  Glocestershire,  ii.  159  <2. 

V.  Glossop,  i.  263.  263  a. 

V.  Glover,  i.  250  d. 

V.  Goldstein,  i.  242  a. 

V.   Grand  Junction   Railway,   i. 

356a. 
■         V.  Granger,  i.  210  c. 

V.  Great  Western  Railway  Comp., 

i.  363. 

V.  Gregory,  i.  135  6. 

V.  Green,  i.  309  c. 

V.  Grecnhill,  iL  84. 

V.  Greepe,  i.  243. 

V.  Grove,  ii.  308  a. 

V.  Haddock,  ii.  158  c.  \5%d. 

v.  Hagworthingham,    ii.    113  a. 

lis  ft. 

V.  Halfshire,  hundred  of,  ii.  423  d. 
V.  Hall,  i.  262.  262  h.  2(>2  c.  ii. 

423  c. 
V.  Hammond,  ii.  158  c.  158</. 
V.  Hannon,  ii.  308. 
V.  Hardwicke,  ii.  308. 
V.  Harper,  i.  312  rt.  309. 
v.  Harris,  i.   135  a.  135  c.  263  b. 

ii.  148  d. 
V.  Harrison,  i.  250  rf. 
V.  Harrow,  ii.  158  c. 
V.  Hartford,  iL  158  b. 
y.  Hartley,  L  263. 
V.  Hatfield,  iL  158  d.  158  c.  1$9  a. 
y.  Hawks,  L  263  b. 
y.  Hayes,  L  250  a.  250  rf. 
y.  Hay  man,  iL  158^. 
y.  Hazell,  L  262  a. 
y.  Heage,  iL  159  b.  160  a. 
V.  Heaseman^  i.  313.  316. 
y.  Helps,  L  263  b. 
y.  Hendon,  Lord  of    Manor,   iL 

158 1.  4226.422/ 
y.  Hethersat,  i.  363  b. 
y.  Hexham,  iL  422  e. 


Rex 


V.  Highmore,  i.  262  a. 
V.  Hill,  L  135  ft.  262  ft. 
y.  Hill  and  Another,  L  1. 
y.  Hockenhul,  i.  250  c.  250  <f. 
y.  Hocknall,  L  250  a. 
y.  Holland   or    Holland,    ii.   26. 

62  a. 
y.  Hopper  and  Others,  i.  81a. 
y.  Hopkins,  ii.  84. 
V.  Horndon  on  the  Hill,  iL  113  a. 

113  6. 
y.  Home,  i.  243. 
y.  Hornsey,  iL  158  a.  159  ft. 
y.  Hoskins,  i.  249. 
y.  Hotch,  i.  309  a. 
y.  Hungerford,  iL  305  ft. 
y.  Ivens^  i.  312  c. 
y.  Jane,  i.  250  c. 
y.  Jarvis,  i.  262  ft. 
y.  Jefferies,  i.  262  a. 
y.  Johnson,  L  28.  262  c.  313.  316. 

361. 
y.  Jordan,  L  312  c. 
y.  Jukes,  L  262  a.  263  ft. 
y.  Kealing,  L  136  ft. 
v.  Kempson,  L  262  cL  263. 
y.  Kent,  L  262  c. 
y.  Kent,  Inhabitants  of,  iL  158/ 
y.  Kent,  Sheriff  of,  iL  61  A.  61  il 
y.  Kerrison,  ii.  158/ 
v.  Kilderby,  i.  269  ft.  iL  5  a.  157. 

319  </.  390  a. 
y.  Killett,  L  263. 
y.  Kingsmore,  iL  158  h. 
y.  Knight,  iL  158c« 
y.  Knott,  iL  101  v. 
y.  Lancashire,  ii.  159(2. 
y.  Lancaster,  ii.  194. 
y.  Landaff,  Bishop  of,  L  228  d, 
y.  Landulph,  iL  160. 
y.  Lea,  L  301. 
y.  Leake,  ii.  159  c.  175  in. 
v.  Lee,  i.  131. 
y.  Leigh,  ii.  160. 
y.  Leominster,  iL  160.  160  a. 
y.  Lewis,  L  195  A. 
v.  Lincoln,  Mayor  of,  iL  158  t. 
.y.  Lindsey,     Inhabitants    of,     ii. 

158/. 
y.  Lister,  L  309  a.  312  a. 
y.  Little,  L  262  ft.  262  c.  262  </. 
y.  Liverpool,  Mayor  of,  iL  159  c. 
y.  Lloyd,  i.  263.  313.  iL  175 1 
y.  Loggen,  i.  275  a. 
y;  London,  Sheriffs  of,  ii.  61  A. 

61 1.  61  A.  61  /. 


NAMES  OF  CASES  REFERRED  TO. 


Rex  T.  Lore,  i.  249. 

V.  Lovet,  i.  263. 

V.  Ludlow,  St  Lawrence,  i.  137^1 

T.  Lyme  Regis,  i.  22.  4^. 

T.  LyoOy  ii.  158  e. 

V,  Lyon,  ii«  158  c 

V.  Machynlleth,  ii.  158 1. 

—  V.  Maddox,  i.  311. 

—  ▼.  Marriot,  L  250  «. 

—  V.  Marriott,  i.  262  b. 

—  ▼.  Marsack,  i.  135  a. 

—  T.  Marsden,  i.  243.  243  eL 

—  V.  Marsh,  i.  248  a.  250  e. 
— —  ▼.  Marton,  il.  159. 

—  f .  Martyr,  L  262  c. 

—  ▼.  Mashiter,  ii.  423  e, 

—  V.  Matters,  L  262  a. 

—  T.  Matthews,  i.  135  a.  243  b. 

—  V.  Mellor,  ii.  175  m. 

—  ▼.  Michael,    St,    Inhabitants,    i. 

248  a. 

—  V.  Middlesex,  Sheriffs  of,  i.  250/. 

iieid.  eih.6lu6lk.6lL 
158  ff.  159(1345. 

—  V.  Mildmay,  iL  422  £f. 

—  T.  Miles,  iL  72  x.  12  ff. 

—  T.  MilvertoD,  ii.  291 1?. 

—  T.  Montgomeryshire,  ii.  61  d. 

—  T.  Moor,  L  311. 

—  T.  Morgan,  i.  312. 

—  V.  Moseley,  L  356.  ii.  84. 
— •  ▼.  Mosley,  iL  423  e. 

—  ▼.  Munroe,  i.  309. 

—  ▼.  Neilson,  ii.  72  x. 

—  T.  Netherlong,  iL  159  a.  159  e. 
■ —  ▼.  Neville,  L  135. 

—  ▼.  North,  i.  263  b. 

—  T.  North  Curry,  ii.  423  «. 

—  ▼.  North  Wingfield,  ii.  137  A. 

—  T.  Norwich,  City  of,  iL  159  a. 
^«  ▼.  Norwich,     Inhabitants    of,    iL 

158  a. 
-^-  ▼.  Nottingham,  County  of,  i.  23. 

—  v.Oldland,  iL137/. 

—  T.  Oswestry,  ii.  158 1. 

—  ▼.  Otley,  iL  259  dl 

■—  T.  Oundle,  Lord  of  the  Manor  of, 

iL  11^. 

—  ▼.  Owen,  L  313. 

— '  T.  Oxfordshire,  iL  159  c.  159^1 
■ —  ▼.  Oxford  and  Witney  Roads,  iL 

159  c. 
--^  ▼.  Pancras,  St,  iL  160. 

—  V.  Parke,  L  355. 
-^  T^  Palchett,  L  263  c. 


Rex  V.  Paty,  iL  100  a. 
V.  Payne,  L  263  c. 
V.  Paul,  ii.  160. 
V.  Pearse,  L  263.  263  a. 
V.  Pearson,  L  135. 
V.  Penderryn,  ii.  1 59*  •    -   - 

V.  Percival,  i.  250  a. 
V.  Perring,  ii.  61 1. 
V.  Perry,  ii.  349. 
V.  Peto,  L  58  a. 
V.  Pickman,  iL  70^. 
V.  Picton,  i.  262  c 
V.  Piercy,  L  262  (L 
v.  Pirn,  L  135^. 
V.  Pitts,  i.  263  d. 
V.  Plym,  L  309  a. 
V.  Polwart,  i.  356  a. 
y.  Ponsonby,  i.  250  a. 
V.  Poynder,  ii.  423  c. 
V.  Pratten,  i.  262  a. 
V.  Price,  i.  135  c. 
V.  Pullen,  L  263. 
V.  Purcell,  i.  356  a. 
V.  Read,  i.  263. 
V.  Rennett,  iL  422  c 
V.  Rhodes,  i.  263  b.  2f  5  A. 
V.  Ringstead,  L  185.  186dL 
V.  Roberts,  i.  262.  ii.  158  d 
y.  Robinson,  L  135  b.  135  Cr  > 
y.  Rogers,  ii.  308. 
y.  Routledge,  L  310. 
y.  Rowpell,  L  135  c. 
y.  Rush  worth,  i.  135. 
V.  Saloway,  i.  361.  362. 
V.  Sawyer,  i.  1 35  a. 
V.  Scammonden,  iL  97  a. 
y.  Scarisbrick,   ii.   158  g.   159  c. 

175  A 
y.  Seale,  i.  263  c. 
y.  Seass,  L  264  a. 
y.  Sellers,  L  312  a. 
y.  Semple,  L  14  b. 
y.  Seijeantj  L  250  c. 
y.  Sewell,  i.  295. 
y.  Shakespeare,  iu  209  b,  210. 
.  y.   Sheffield,    iL    158  h.    159  b. 

159  c. 
y.  Silcot,  L  263  b. 
y.  Silversides,  ii.  101  dd* 
y.  Simpson,  i«  263. 
y.  Slaughter,  L  309.  312  a. 
y.  Sloper,  L219A. 
y.  Sloper  and  Allen,  iL  70  ^« 
V.  Smith,  L  135. 135  a.  Id5c.263a. 

283  c. 


yoL.  I. 


NAMES  OF  CASES  REFERRED  TO. 


Rex  V.  Smithies,  ii.  61  h, 
'  ▼.  Soper,  ii,  84. 
V.  Sparling,  i.  !262  a. 
V.  Starkey,  ii.  114^. 
V.  Staughton,  ii.  161. 
V.  Stephens,  ii.  158  c. 
V.  Stevens,  L  170.  ii.  291. 
>  V.  Steventon,  ii.  158  d, 
V.  Stone,  L  262  b.  262  d.  263. 
V.  Storr,  i.  135  c. 
V.  Stretford,  ii.  159<il 

•  ▼.  Strong,  i.  312  a. 
V.  Surrey,  Sheriff,  ii.  61  A.  61  i. 
v.  Sutton,  i.  243  <i  301.  ii.  158/. 

318. 
▼.  Swallow,  i.  263. 
V.  Symonds,  i.  263  c. 
V.  Taunton,  St  Mary,  ii*  158  a. 
V.  Taylor,  ii.  308  a. 
V.  Teal,  i,  301. 
y.  Thead,  i.  263. 

V.  Thompson,  i.  263.  ii.  158c.  158dL 
V.  Thorpe,  i.  230  a. 
V.  Tilly,  i.  262  d. 
y.  Tonilinson,  i.  356. 
y.  To^nsendy  iL  160. 
y.  Tuchin,  i.  249.  ii.  94  d. 
y.  Tucke,  i.  262  a.  262  b. 
y.  Turner,  i.  262  A. 
y.Tumith,i.  311.312. 
y.  Turvil,  i.  361. 
y.  Upton-on-Seyem,  ii.l58iw  158  c. 

160. 

•  y.  Vandelenr,  i.  313. 

•  y.  Vaux,  Lord,  i.  14.  ii.  5  d 
y.  Venables,  i.  262  c 
y.  Vincent,  i.  275&. 
y.  yipont,i.262c.  262^263.2636. 
y.  Virrier,  iu  171  6. 
y.  Ward,  i.  363.  ii.  15J3d: 
y.  Warde,  i.  362. 
y.  Wamford,  L  263  a. 
y.  Watts,  ii,  158/. 
y.  Wegener,  L  131  o. 
y.  Wells  and  Another,    i.  219  A. 

ii.70^. 
y.  Weonards,'  St,  ii.  158  c.  158  e. 
y.  West,  356a. 
y.  Westby,  iL  209  b.  2ia 
y.  Westmark,  ii.  158  6.  159  dl 
y.  Weston  under  Penyard,  iL  158 1. 
y.  Wheatly,  L  250  rf. 
y.  Wheatnao,  L  2625. 

•  V,  Wheatou  Aston,  iL  159  a. 
y.  Wbitaker,  L  275  a. 


Rex  y.  Whitney,  iL  169  d.  160.  160  a. 

y.  Wigg,  L  135  a.  135  c 

y.  Wilkes,  L  250  a. 

y.  Willes,  L  363. 

y.  Williams,  L  1326. 

y.  Wilson,  L  263  a.  iL  422  e. 

y.  Wiltshire,  Justices  of,  iL  158  a. 

y.  Winter,  i.  135. 

y.  Wooburn,  L3l9t. 

y.  Woodcock,  L  263. 

y.  Worcester,  Bishop  of,  L  21  a. 

y.  Wright,   L13a    130  a.   135  6. 
250  c.  iL  101  dl  175  «•. 

y.  Yale,  L  66. 

y.  Yamton,  iL  159  b. 

y.  Yarrington,  L  250. 

y.  Yonge,  L  275. 

y.  York,  Mayor  of,  L2S.  170.  iL 

291c. 

y.  Yorkshire,  West  Riding,  iL  158 1. 

y.  Young,  i.  291  c.  iL  72  b. 

Reynard  y.  Chase,  L  312. 
Reynel  y.  Long,  L  9. 
Reynell's  case,  iL  26. 
Reyqell  y.  Champersoon,  L  84. 

y.  Kelsey,  L  317  a. 

V.  Langcastle,  L  112a. 

Reynol  y.  Elworthy,  L  162. 
Reynolds  y.  Askew,  L  327/ 

V.  Blackburn,  iL  295. 295  c. 

V.  Buckle,  L  204, 

y.  Doyle,  iL  63/ 

y.  Gray,  iL  133.  133  lil 

y.  Grey,  iL  133  tf. 

y.  Jones,  t319^.  319  A. 

y.  Prosser,  L210. 

— — y.  Thorpe,  iL  285. 

Rhemes  y.  Humphreys,  iL  47  «•  47  x. 
Rhenish  y.  Martin,  ii.  385  a. 
Rhind  y.  Wilkinson,  iL  202 1. 
Rhodes  y.  BuUard,  L  322. 

y.  Haigh,  ii.  133<f. 

y.  Smethurst,    iL  63/L    1216. 

121c. 
Ribbans  y.  Crickett,  L  33^7. 
Rice  y.  Shute,   L  154  6.  291  d  291  ff. 

291  k. 
Ridi,  Lord,  y.  Frank,  L  1. 

y.  Pilkington,  L  291  ff. 

y.  Woolley,  iL  284  d 

Richards  y.  Browne,  L28]. 

^y.  Cornford     or     Comforth, 

L  2856.  iL  101  66. 

V.  Fry,  L  346.  ii.  175^- 

^v.  Heather,  L  291  c  ii.  121  e. 


NAMES  OF  CASES  REFERRED  TO. 


Richards  t.  Hodges,  1. 117  a.  ii.  189. 

T.  Mumford,  i.  280  d. 

V.  Newton,  i,  219  A. 


v.  Peake,  i.  299  &  299  e. 
▼.Richards,   L  210a.  291 1. 

ii.  63/  121  eu 
•T.  Sqoibb,  L  28  dl 


RiehardsoD  v.  Atkinson,  ii.  47  »• 

■  ▼.  Capes,  ii.  113. 

« V,  Evans,  L  288  b. 

— —  V.  Gifford,  i.  276  a. 
■  V.  Griffin,  ii.  117p^ 
▼.  Hall,  i.  264*. 

■  ▼.  Jackson,  i.  33*; 
— ^  ▼.  Langridge,  i.  276. 

■         ▼.  Noarae,  i.  327  e, 

— V.  Orford,  Mayor  of,  i.  23. 

▼.  Tomkies,  i.  92  b. 

V.  Walker,  ii.  117 1. 


Ridiben  ▼.  Goddard,  ii.  2. 
Richmond  ▼.  Butcher,  ii.  368. 370. 370a. 
— -^—  ▼.  Coles,  i.  309  a. 
■  ▼.  Nicholson,  i,  217  a. 

— —  ▼.  Parkinson,  ii.  62  a. 
Rieketts  ▼.  Lewis,  u.  101  gff. 


▼.  Salwer,  i.  345. 

Rickman  ▼.  Carstairs,  ii.  201  k. 

▼.  Coxe,  i.299c. 

Rider,  in  re^  i.  32  a. 

T.  Edwards,  i.  195  il 

▼.  Smith,  i.  322  dl  ii.  ]14c. 

Ridge  T.  Hardcastle,  i.  66  a. 
Rklgeway's  case,  i.  35. 
Ridlej  V.  Bell,  i.  1356. 
Rkkrat  T.  Bristow,  ii.  137  «. 

-  V.  Brottgfa,  i.  28  a. 

T.  Pl3nnoutb,  Earl  of,  ii.  8/ 

▼.  Pre,  ii.  133^. 

Ridsdale  ▼.  Newnham,  ii  201  a. 

▼.  Sheddon,  ii.  200  a. 

Rigden  ▼.  VaHier,  L  186  d.  ii.  97  b. 
Right  ▼.  Banks,  i.  277  b.  ii.  422  e. 

▼.  Backnell,  i.  216. 

▼.  Compton,  i.  185. 

▼.  CntfaeU,  L  276  e.  276/. 

— ^  T.  Darby,  i.  276.  276  e. 

▼.  Price,  i.  280  6. 

Riglej  T.  Lee,  iL  72iL 
R^  T.  Bold,  iL  94  e. 

' T.  RoxboTough,  ii.  74  r.  291. 

Ripley's  case,  L  363  b. 
Ripley  ▼.  Waterworth,  i.  261. 
Rippioghall  t.  Lloyd,  ii.  352  b. 
Rippon  T.  Norton,  i.  210  c. 
Riidale  ▼•  Newnham,  iL  201  a. 


Risden  v.  Inglet,  i.  32  a. 
Rishton  v.  Nesbit,  ii.  45  n.  101 00. 
Ritchie  v.  Atkinson,  i.  320  d* 
Rivers  v.  Griffiths,  i.  S3  d. 
Riviere  v.  Bower,  i  323. 
Rivis  V.  Watson,  i.  234  b. 
Rix,  in  re,  i.  263  a. 
Roach  V.  Wadham,  i.  241  c  iL  97  c. 
Roades  v.  Barnes,  iL  103  6. 
Roberts  v.  Arthur,  L  188. 

V.  Bat^,  ii.  63 1.  378  d. 

V.  Brown,  L  131.  244  6. 

r-  V.  Camden,  L  242  a.  243. 

V.  Davey,  L  287  & 

■  V.  Howard,  ii.  1226^ 
— -^  V.  Karr,  ii.  175  /. 

V.  Macord,  iL  175  u 

V.  Marriet,  L   103  a.  284.   iL 

S37. 

V.  Moon,  iL  209  a. 

V.  Read,  ii.  63  «. 

▼.  Round,  L  280  d. 

V.  Savilie,  L  230  a. 

▼.  Tayler,  ii.  300. 

V.  Wyatt,  ii.  47  e. 

Robertson  v.  French,  ii.  201  s.  201  L 

202  A.  203  d: 

V.  Hamilton,  ii.  203  a. 

V.  M*Dougall,  L  180  a. 

V.  Owen,  ii.  61. 

V.  Taylor,  i.  37. 

Robins  v.  Crutchley,  iL  44  c.  44  e. 

v.  Maidstone,  iL  103. 

v.  Robins,  L  229. 

Robinson  v.  Alexander,  iL  127/. 

v.  Bambrough,  i.  195  d* 

v.  Bland,  iL  171  d. 

▼.  Calwood,  i.  327  b, 

v.  Comyns,  ii.  lib,  ii.  42/. 

V.  Cooke,  L  33  e. 

V.  Corbett,  L  329  a.  u.  50. 

V.  Day,  iL  101 1. 

y.  Elsam,  L  33^. 

V.  Ferreday»  L  33  e. 

V.  Grey,  iL  lid.  388 a. 

V.  May,  L  131  e, 

V.  Powell,  i.  33  g. 

V.  Raley,  L  28  c.  103  c  346d. 

ii.  295  c.  327. 

V.  Tobin»  ii.  200  a. 

V.  Tonge,  L  219/.  iL  8 1. 

; — y.  Touray,  iL  200  a. 

'■ —  V.  Vaughton,  L  21  a.  ii.  200a. 

V.  Walker,  L  154  a. 

V.  Walter,  iL  47*. 

e  2 


NAMES  OF  CASES  REFERRED  TO. 


Robsert  v.  Andrews,  ii.  101  s. 
RobsoD,  in  re,  i.  33  a. 

V.  DrummoDdy  i.  291  b. 

V.  Fallows,  ii.  291  L 

■  V.  Rolls,  ii.  47  o. 
Rochester,  Dean  and  Chapter  of,  v. 

Pierce,  i.  340  a. 
Rock'v.  Layton,  i.  219i6.  219  c  333  a. 

y.  Leighton,  i.  2196.  219c.  ^\9d. 

335.  337  a. 
Rockingham  v.  Penrice,  i.  288/1 
Rodney  ▼•  Strode,  i.  207. 
Rodwell  V.  Phillips,  L  277  c. 
Roe  ▼.  Baldwere,  iL  42/9. 

V.  Berkeley,  i.  236  b. 

V.  Briggs,  i.  849.  ii.  386. 

V.  Clayton,  i.  186. 

V.  Davis,  L  286  b, 

V.  Doe,  ii.  133  a. 

▼.  Elliott,  i.  31 9  A 

V.  Galliers,  i.  288  c 

V.  Gray,  ii.  73. 

V.  Griffiths,  L  278  e.  ii.  388  n. 

Y.  Harrison,  i.  287  d.  288  &    ii. 

47^. 

V.  Hartly,  ii.  101  a. 

V.  Hersey,  i.  228. 

^ —  V.  Hicks,  ii.  422  d, 

▼.  Jeffery,  ii.  388  b,   - 

V.  Jeffreys,  ii.  422  dl 

▼.  Jones,  ii.  388  n. 

v;  Loveless,  ii.  422  e. 

y.  Moore,  ii.  101  a. 

y.  Paine,  i.  288  a. 

v.  Pierce,  i.  276  «. 

y.  Quarterly,  ii.  387. 

v.  Sales,  i.  288  b. 

V.  Street,    i.    276  b.    276  e.     ii. 

171  a. 

v.  Tranmarr,  ii.  97.  97  a.  97  6. 

^  v.  Vernon,  i.  349. 

v.  Ward,  L  276  c 

V.  Wegg,  L  277^.  278 1. 

V.  York;  Archbishop  of,  i.  236  b, 

236<iLiL97«. 
Rogers  v.  Allen,  i.  269  a. 
— ^-^  V.  Benstead,  i.  28  d. 

■  V.  Birkmire,  ii.  284. 

■  V.  Brooks,  ii.  175  dl 

V.  Clifton,  i.  130  a. 

V.  Cook,  i.  285  a.  ii.  210  b. 

v.  Cooke,  ii.  117^1 

■  v.  Cttstance,  i.  300^. 

v.  Dallimore,  i.  327  d.  327/. 

— —  v.  Humphreys,  i.  276  a. 
V.  Jones^  L  idS  a,  iL  150dl 


Rogers  y.  Payne,  ii.  47  pj^. 

V.  Pitcher,  i.  326  a.  iL  69/ 

V.  Reeves,  ii.  60. 

Rohde  y.  Thwaites,  ii.  47 1 
Rohlv.  Parr,  ii.  202  a. 
Roles  y.  Rosewell,  L  58.  iL  187. 
Roire  v.  Elthome,  ii.  378  d.  -  - 

v.  Steele,  iL  61  &. 

Roll  v.  Osbom,  iL  18a 
Rolleston  v.  Scott,  iL*  25. 
Romilly  v.  James,  ii.  388  e. 
Roo  V.  Apsley,  iL  107* 
Rooke  v.  Clealand,  ii.  9  a. 

v.  Rooke,  ii.  122. 

Rooper  v.  Radcliffe,  L  280  a. 
Rooth  y.  Wilson,  i.  322. 
Roper  v.  Combes,  i.  269  c 

y.  Holland,  iL  137dl 

y.  Lloyd^  i.  204. 
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Roodal  y.  Eclay,  L  183  a. 
Rush  y.  Baker,  iL  47  x. 
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Scheibel  v.  Fairbairn,  L  280  a. 
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Scot  V.  Brace,  iL  101  ii. 
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V.  Ratcliff,  i.  26a 

Sheldon  v.  Cox,  L  269  h. 
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"      V.  Hubbard,  L  195  A. 

V.  McCarthy,  iL  63  «.  63  L 

V.  Smith,  L  280  c. 
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S4a 
Slater  y.  Baker,  i.  312  & 

■  Y.  Lawson,  iL  64  g, 
Slatter  y.  Slatter,  iL  44  e. 
Sleigh  Y.  Chetham,  iL  45  fi. 

Y.  Metham,  iL  97  6. 

Slie  Y.  Finch,  IL  47  a* 

Slingsby's  casCj  L154a.  154e.  155a. 

291  if. 
Slipt>er  Y.  Stidstone,  iL  117^. 
Sloman  y.  Heme,  iL  150  d. 

Y.  Walter,  L  58  c.  iL  156. 

Sloper  Y.  Allen,  i.  346/ 
Slowley  V.  Eveley,  L  207  b. 
Slowman  y.  Duttou,  L  242  a. 

Y.  Walter,  L  58  c. 

Sly  Y.  Finch,  IL  71  b.  344.  345. 
Smailes  y.  Wright,  iL  133.  133  a.  133  b. 
Small  Y.  Marwood,  i.  291 1.  ii.  137  m. 
Smallcomb  y.  Buckingham,  L  219^. 
Smalley  y.  Kerfoot,  ii.  47  x. . 
Smalraan  y.  Agburrough,  iL  180  b. 
Smart  y.  Easdale,  L  242. 

Y.  Hyde,  L  233  b. 

Smarte  y.  Edsun,  ii.  51. 
Sroartle  y.  Penhallow,  i.  348  a. 
Smith's  case,  L  344. 

Smith  Y.  Abell,  L  3196.  319^. 

Y.  Algar,  iL  137  a. 

Y.  AngeL  iL  7  c.  7  A  7«. 

-  V.  Barrow,  ii.  117/ 

Y.  Birmingham  Gas  Company,  i. 

340. 

Y.  Bond,  i.  58  a.  103  e.  ii.  187  a. 

Y.  Boucher,  i.  28  a.  317. 

Y.  Boughton,  iL  7d.  iL  48  6. 

Y.  Bower,  iL  63  A. 

V.  Bowles,  iL  303. 

Y.  Briscoe,  L  327/ 

Y.  Bustard,  L  287. 

Y.  Carey,  L  243  a.  243  d. 

Y.  Clench,  L  337  b. 

Y.  Clyfford,  iL  42  p. 

Y.  Coffin,  ii.  45  g* 

Y.  Compton,  L  60  a. 

V.  Cooker,  iL  117  a. 

Y.  Cranshaw,  L  230. 

Y.  Cuff,  iL  137*. 

Y.  Day,  L  250^. 

. Y.  Dearmer,  L  278  d. 
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Smith  ?.  Dickenson,  i.  58  c. 

T.  Dixon,  ii.  207  c.  291  a. 

V.  Doners,  L  103  6. 

T.  Dudley,  ii.  61  A. 

T.  Edge,  L  296  a.  300  6. 

▼.  Eggington,  i.  300^ 

▼.  Evans,  L  ^0  K 

v.  Feverell,  i.  346  a.  346  h. 

T.  Fielder,  ii.  133tf. 

T.  Forty,  ii.  127  cL 

V.  Goddard,  ii.  47  oo* 

— ^—  ▼.  Goldsworthy,  i.  9  J- 

T.  Hall,  ii.  61/ 

T.  Harmon,  ii.  72  q.  72  ec. 

T.  Haward,  ii.  171 «. 

T.  Hill,  ii.  121  a. 

T.  Hillier,  ii.  5  &.  5  dL 

T.  Jennings,  ii.  367  a.  • 

▼.  Johnson,  L  33  a. 

T.  Kirfoot,  ii.  62  c. 

▼.  Knowelden,  i.  121  a. 

V.  Livesey,  ii.  71  6. 

T.  Mapleback,  i.  236  a.  iL  47^^. 

1506. 

▼.  Marrable,  iL  422  h. 

T.  Martin,  i.  22  a.  322.  ii.  103. 

114  6. 

T.  Matthews,  i.  130  fl. 

V.  Mi  lies,  i.  275  a.  ii.  47  ec 

V.  Nicholls,  L  92  6. 

^^  T.  Nicholson^  ii.  101  h* 

▼•  Oriel,  ii.  47/?. 

▼.  Parker,  ii.  8  il  9.  9  a. 

T.  Parkhurst,  i.  319  a.  ii.  382  a. 

V.  Plomer^  iL  47  dL 

• T.  Pocklington,  L  322  c 

T.  Poole,  ii.  64  a.  64 1. 

V.  Potter,  L  312  a. 

T.  Prager,  i.  295  c. 

— —  ▼.  Richardson,  L  130. 

-  T.  Robertson,  ii.  203 1. 
— -  T.  Royston,  L  299  c 

-  T.  Scott^  ii.  202  a. 

• ▼•  Skipwith,  iL  101  y. 

▼.  Smith,  L    103  d.    9:75.  291  L 

291  m.  iL  101  r.  137 1.  319  c/. 

-  T.  Smyth,  L  74.  ii.  101  ee. 

-  T.  Spooner,  L  243/ 

▼.  Stapleton,  L  235  a.  ii.  175  o, 

— ^  T.  Stokes,  iL  47/?. 

— —  T.  Surman,  L  277  c 

V.  Tanner,  L  103  6. 

■ — •  V.  Thomas,  L  130a.  131.  243c^ 

-  ▼.  Vanger  Colgay,  L  217  6. 
- — •  V.Walton,  L  276  rf 


Smith  V.  Wayt,  i.  238. 

V.  Williams,  L  140  6. 

V.  Wilson,  L  320  c. 

V.  Winter,  L  9  c. 

V.  Woodcock,  ii.  61  k. 

V.  Woodward,  i.  9  6. 

V.  Yeomans,  L  96. 

V.  Young,  ii.  47  k, 

Smithey  v.  Edmonson,  L  58, 
Smithson  v.  Cage,  iL  401. 
Smy  v.  June,  L  319  c. 
Smyth,  ex  parte,  L  288/.  288^. 
Snape  v.  Norgate,  L  33  /.  iL  72  «. 
Snee  v.  Prescott,  iL  47  r. 
Snell  v.  Phillips,  iL  63 1. 

V.  Snell,  ii.  367. 

Snellgrove  v.  Hunt,  L  291  k. 
Snelling's  case,  L  68  a. 
Snook  V.  Mattock,  iL  72<!c.  100  a.  101  s. 
Snow  V.  Cutler,  iL  422  c. 
■  V.  Wiseman,  i.  284. 
Snowden  v.  Smith,  L  131  a. 
Soane  v.  Knight,  L  130  a. 
Soar  V.  Dolman,  L  280  cL 
Soares  v.  Thornton,  ii.  202  c. 
Sellers  V.  Lawrence,  L  216  6. 
Solley  V.  Forbes,  ii.  48. 

V.  Gower,  iL  8 1. 

Solly  V.  Neish,  ii.  295.  295  a. 

V.  Whitmore,  iL  201  h, 

Solman  v.  Heme,  ii.  150  cL 
Solomon  v.  Dawes,  iL  47  k. 

v.  Lyon,  L  92.  103  d, 

Somerset*    Duke     of,    v.    Fogwell,   ii. 

327  a. 
Somerville  v.  Lethbridge,  ii.  116. 
V.  White,    iL    101  h.    101  /. 

101  9. 
Somes  V.  Sugrue,  iL  203  h.  204. 
Sorsbie  v.  Park,  L  154.  155  a.  iL  117  6. 
Soulsby  V.  Hodgson,  ii.  133/ 
South  V.  Gryffith,  iL  47.  71  d. 

V.  Tanner,  L  291  h. 

Southampton,  Mayor  of,  v.  Richards,  i. 

275  c. 
Southby  V.  Stonehouse,  iL  388. 
Southcot  V.  Bennet,  ii.  103  a.  345  a. 
Southcote's  case,  ii.  345. 
Southcote  V.  Hoare,  i.  154. 
Southern  v.  Bellasis,  L  288/ 
Southerton  v.  Whitelock,  iL  137/ 
Southgate  v.  Chaplin,  iL  178. 

V.  Crowley,  ii.  47  z. 

Southwark  Bridge  Company  v.  Silb,  L 

340  a. 
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Southwarky  St  Saviour's,'  v.  Bostock, 

ii.  4. 
Southwel  ▼.  Brown,  i.  276.  291. 
Sowell  V.  Champion,  L  75. 
Spalding  v.  Mure»  i.  291  e.  S18a.  ii.  72. 
Spalton  V.  Moorhouse,  ii.  72 1. 
Spanish  Ambassador  v.  Gifford,  L  S20a. 
Sparke's  case,  L  S5S. 
Sparkes  v.  Marshall,  iL  203  a. 

V.  O'Kelly,  ii.  101  n. 

Sparks  ▼.  Cole,  i.  99.  ii.  71  dL 
Sparrow  v.  Carruthers,  iL  201  A«  201  /• 

V.  Hardcastle,  i.  278  e.  278/ 

'  ▼.  Mattersock,  iL  69e. 

■  V.  Naylor,  ii.  61  a. 

y.  Sowgate,  ii.  71  ^ 

Speake  ▼.  Richards,  i.  825  a. 
Spears  v.  Hartley,  ii.  67  b. 
Spence  v.  Ciarkson,  i.  327  A. 
Spencer's  case,  i.  241  a.  241  6. 
Spencer  v.  Darant,  i.  153. 

■  y.  Goter,  ii.  171  b. 

y.  Jacob,  i.  230  ft- 

y.  Marriott,  ii.  178  a. 

y.  Parry,  i.  264  c. 

y.  Rutland,  iL  72  A.  101 1 

■  y.  Swannell,  i.  38  a. 
Spicer  y.  Linnell,  iL  61 1. 
Spieres  y.  Parker,  i.  228.  228  a.  22S  c. 
Spiers  y«  Morris,  iL  45  m. 
Spilsbury  y.  Micklethwaite,  L  28. 
Spirt  y.  Bence,  L  185. 
Spitta  y.  Woodman,  ii.  201  A. 
Spong  y.  Wright,  L  103  a.  103  d.  339. 

iL64t.  319  c. 
Spooner  y.  Garland,  ii.  101  ^ 

'  y.  Whiston,  ii.  137  i»« 

Spragge  y.  Stone,  i.  278  A. 
Sprigens  y.  Nash,  ii.  133  A.  . 
Spring  y.  Barrett,  iL  72  A. 
Sprowle  y.  Legge,  i.  74. 
Spyer  y.  Thelwell,  L  286.  ii.  74  cf. 
Squire  y.  Compton,  ii.  44  d. 
Stables  y.  Mellor,  i.  344  a. 
Stacey  y.  Decy,  i.  291  L 
Stackhouse  y.  Bamston,  ii.  65  a. 
Stadty.  Lill,  L211. 
SUfford's  case.  Lord,  ii.  72  AA. 

. ,  Anne,  i.  309. 

Stafford,  Earl  of,  y.  Buckley,  ii.  388  m. 

Marquis  of,  y.Coyney,  ii.  175  m. 

■  Mayor  of,  y.  Boulton,  L  340  a. 

^,y.  Till,  i.  340  a. 

Stafford  and  Worcester  Canal  y.  Trent 

and  Mersey,  ii.  336  a. 
Staines  y.  Mainwright,,ii.  137  A. 


Stamford's  case,  iL  136. 
Stamford,  Lord,  y.  Nedham,  ii.  69  dl 

101  e. 

y.  Pawlett,  ii.  114/. 

Stamma  y.  Brown,  iL  202  d. 
Stammers  y.  Yearsly,  i.  28  e.  300  A. 
Stamper  y.  Milbourne,  ii.  61  a-  61  c* 
Stancliffe  y.  Hardwicke,  ii.  47 /y* 
Stanford's  case,  ii*  63/ 
Stanford  y.  Cooper,  iL  148  d, 
Stanian  y.  Davies,  L  74  c.  74  d. 
Staniford  y.  Sinclair,  L  282  a. 
Stanley  y.  Bernes,  i.  275. 

y.  Feame,  L  66. 

-^^—  y.  Hayes,  iL  178  A. 

y.  Wharton,  S^  284  A.  284  e. 

Stannard  y.  Forbes,  L  60  a. 
Slansfield  y.  Habergham,  ii.  386. 
Stanton  y.  Barnes,  i.  146. 

y.  Smith,  iL  307  a. 

Stanyon  y.  Dayis,  i.  74  e. 
Staple  y.  Hayden,  ii.  43  e. 

y.  Heydon,  L  323  a.  ii.  43  c. 

Stapleton's  case,  ii.  96. 
Stapleton  y.  Nowell,  i.  33  m. 

y.  Sherard,  L  261  e.  319  e» 

y.  Stapleton,  i.  260. 

Star  y.  Rookesby,  ii.  9  e. 
Stationers'  Co.  v.  Tooke,  i.  340  a. 
Stayers  y.  Curling,  L  320 1/.  ii.  156  c 
Stead  y.  Gascoigne,  ii.  47  cc 

y.  Liddard,  L  211. 

y.  Moon,  i.  291  A. 

y.  Salt,  iL  610. 

Steam  Navigation  Company  y.Guillon, 

I  96b. 
Steayenson  y.  Corporation  of  Berwick^ 

1.  33  m. 

y.  Oliyer,  i.  809  a. 

Stedman  y.  Gooch,  i.  275  A. 

y.  Robinson,  i.  74  c. 

Steel  v.  Prickett,  iL  161. 

y.  Rork,  ii.  9  c. 

Steele  y.  Mart,  L  291. 

y.  Wright,  iL  422  A. 

Steeple  y.  Bonsall,  i.  327  e. 
Steers  y.  Lasbley,  ii.  137  A. 
Steinman  v.  Magnus,  iL  137  A. 
Stennel  y.  Hogg,  L  28  c.  iL  137a.  S19A. 
Stephens  y.  Cooper,  iL  73. 

y.  Eiwall,  iL  47  m. 

V.  Etherick,  ii.  73. 

V.  Medina,  iL  352  A. 

V.  Squire,  L  211  A. 

y.  Stephens,  iL  388^.  888  A 

y.  TapreU,  L  279  c. 
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Stephens  v.  Watson,  i.  135  h.  250e. 
Stephenson  v.  Hart,  ii.  47  t. 
— — —  V.  Stephenson,  L  274- 
Sterling  t.  Tanner,  iL  101  ^. 

V.  Vaughan,  iL  203  a. 

Ste?enson  ▼•  Cameron^  iL  Gib, 
-^— —  ▼.  Grant,  iL  72  y. 

T.  Lambard,  L  241  c.  iL  181  dL 

T.  Snow,  iL  201/ 

Steward's  case,  iL  26. 
Steward  v.  Howey^  iL  376^ 
T.  Lombe,  iL  259  c. 

T.  Wolveredgc,  L  241  dl  328  b. 

Stewart  ▼.  Aberdein,  iL  200. 

V.  Cautj,  iL  20a 

▼•  Steele,  iL  203^. 

Stibbs  T.  Clough,  L  9c.  317.  iL  414. 
Stierneld  v.  Holden,  iL  47  n. 
Stile  T.  Rnch,  iL  63  a. 

T.  Nokesy  L  130  a. 

Stileman  ▼.  Ashdown,  ii.  7  a*  7  b, 
Stiles  ▼.  Triste,  L  327^1 
Stilk  T.  Meyrick,  iL  137  u 
Still  T.  Halford,  iL  62  b. 

T.  Rafmond,  iL  42  m. 

Stirke  ▼.  Bates,  L  247. 
St  John  T.  Diggs,  iL  414. 
Stirling  ▼.  Clayton,  iL  209  a. 

T.  Vaughan,  ii.  203  a. 

Stock  ▼•  Mawson,  iL  137  m. 
Stoekdale  v.  Chapman,  iL  319  a. 

Y.  Danlop,  iL  47  <.  203  a. 

V.  Hansard,  L  131  b, 

^— — ^—  V.  Tarte*  i  248. 
Stockley  v.  Homidge,  L  75.  230  b. 
Stockman  ▼.  Hampton,  L  9. 
Stodhart  t.  Palmer,  iL  291  c 
Stokes's  case,  iL  136. 
Stokes  ▼•  Bate^  L  275  b, 

T.  Booth,  iL  175  d, 

▼.  Cooper,  L  204  a. 

V.  Lewis,  L  264&. 

T.  Oliver,  iL  96  a. 

Stone  T.  AtwoU,  iL  117  m. 

—  ▼.  Bliss,  L  117. 
T.  Marsh,  iL  47 1. 
T.  Newman,  L  260. 

V.  Phillips,  L  32  a. 

- — -  T.  Rawlinson,  L  8  & 
- —  ▼.  Stone,  L  151. 

—  T.  Waddington,  L  74  c: 
— -  Y.  Whiting,  L  236  e. 
Sfconehoose  y.  De  Silva,  iL  47  oa. 

— V.  Evelyn,  L  2806. 

v.  Ewen,  ii.  69  e. 

■  v.  Mullinsy  L  35. 


Storer  v.  Gordon,  L  154  a.  320  </• 
Story,  in  re,  L  327  c. 
Story  V.  Atkins,  i.  68. 
— ■—  V.  Fry,  iL  121  c. 

V.  Richardson,  i.  154. 

Stott  V.  Stott,  L  221  a. 

Stoughton  V.  Leigh,  iL  45&.  466. 

Stow  V.  Bardolph,  L  236  e. 

Stowel  Y.  Zouch,  L  258  a.  319 1.  iL  121  €^. 

Strachan  v.  Thomas,  iL  66, 

Stracy  v.Bank  of  England,  ii.  137t.  150a. 

Strafford  v.  Wentworth,  L  288/ 

Strange  v.  Lee,  iL  415. 

Strangeways  v.  Robinson,  iL  84.  84  6. 

Stratford  v.  Neale,  L  140  a. 

Y.  Wentworth,  L  288/ 

Strathmore  v.  Bowes,  L  278e.  278  dL 
Stratton  v.  Payne,  iL  388  L 

Y.  Rastall,  i.  325. 

v.  Savignac,  iL  63  A.  63 1. 

Strauss  v.  Schmidt,  L  279  d, 
Streatfield  v.  Haliiday,  i.  291^.  iL  47 ao. 
Street  v.  Blay,  L  269d:  iL  1506. 
Y.  Brown,  L  9e. 

v.  Hopkinson,  iL  101  ^  101  oa. 

101  bb.  101  cc. 

v.  Rigby,  iL  133A. 

Streeting  v.  Hinde,  L  235. 
Strickland  v.  Maxwell,  iL  352  e. 

V.  Strickland,  ii.  8  i. 

Stringer's  case,  L  346. 
Strithorst  v.  Graeme,  iL  1176. 
Stroade*s  case,  L  344  a. 
Strode  v.  Birt,  L  346. 

v.  Russell,  L  183. 

Strong  Y.  Harvey,  L  33  e. 
Y.  Natally,  iL  201  /. 

Strother  v.  Hutchinson,  i.  195/  iL  101 A 

v.  Randerson,  L  300  c. 

Stroud  v.  Hoskins,  L  140  a. 

v.  Roper,  iL  117  rf. 

Strowd  v.  Keckwith,  L  268  d. 

v.  Willis,  L  216. 

Struttv.  Smith,  L  269  </. 
Stuart  Y.  Lovell,  L  131  6.  243  e. 

v.  Rogers,  iL  336  d 

Stubbs  v.  Lainson,  L  269  6.  iL  207  a. 
Studd  Y.  Acton,  iL  59  a, 

Studdy  Y.  Saunders,  L  2696. 
Studly  and  Butlers  case,  L  169. 
Stukely  v.  Butler,  L  286  a.  ii.  291  a 
Sturdy  v.  Arnaud,  iL  48.  48  a. 
Sturton  Y.  Pierpoint,  ii.  210. 
Style  v.  Hearing,  i.  2046.  322  a. 
Styles  Y.  Wardle,  L  291. 
Subley  v.  Mott,  L  230  a. 
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Sadall  V.  Wytham,  i.  35. 
Sugars  y.  Concannen,  ii.  68  a. 
Suggs  y.  Sparrow,  ii.  72  bb. 
Sullivan  y.  Greaves,  ii.  137  A*  • 

Summers  y.  Ball,  i.  23. 

y.  Grosveuor,  L  83^. 

Summersett  y.  Jarvis,  iL  47  o. 
Surman  y.  Shelleto>  i.  246. 
Surrey  CanalCo.  v.  Hall,  ii.  159dl  1 75  m, 
Sury  y.  Brown,  ii.  368.  370. 

y.  Cole,  ii.  370. 

Sutcliffe  y.  Eldred,  ii.  101  k. 
Sutherland  y.  Pratt,  ii.  201  d. 
Sutton,  ex  parte,  i.  241  a. 
Sutton  y.  Bishop,  iL  148  a. 

y.  Buck,  ii.  47  5^. 

y.  Clarke,  i.  291  g» 


Sympson  y.  Southern,  i.  151. 
Symson  y.  Kirton,  i.  979  g* 
Synge  v.  Jervoise,  i.  327  j^ 


-  y.  Fenn,  i.  308  a. 

-  y.  Hawkins,  i.  33  e. 

-  y.  Sutton,  L  280  c. 


Swain  y.  Morland,  L  219  A.  ii.  70^. 

.  y.  Shepherd,  ii.  47  r. 
Swales  y.  Bateman,  i.  295  b. 
Swallow  y.  Beaumont,  i.  233. 

y.  Emberson,  i.  291  m. 

Swan's  case,  i.  84. 
Swan  y.  Blair,  i.  309  e, 
-^—  y.  Sutton,  ii.  72  m. 
Swancott  y.  Westgarth,  iL  2. 
Swann  y.  Broome,  ii.  420. 
Swannock  v.  Lifford,  ii.  44  d, 
Swansborough  y.  Coventry,  L  323.  ii. 

114a. 
Swanwick  y.  Sotbern,  iL  47 «. 
Swayn  y.  Stephens,  ii.  121  a. 
Sweatland  v.  Squire,  i.  33  c. 
Sweet  y.  Lee,  i.  195  e. 
Sweetapple  v.  Goodfellow,  iL  101  i. 

y.  Jesse,  L  228  c. 

Sweeting  y.  Asplin,  i.  21 1  c. 

. y.  Halse,  iL  73  a. 

Swift  y.Nott,iLll7A. 
-- —  y.  Roberts,  i.  278  g. 
Swinford,  in  re,  L  251. 
Sword-blade  Co.  v.  Dempsey,  iL  101  s, 
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Utterton  r.  Robins,  i.  278  d^ 


Vcusher  v.  Cocks,  i.  195  e. 
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▼.  Steward,  ii.  1 16  a. 

Vavasor  v.  Baile,  ii.  72  x. 

V.  Faux,  ii.  101/. 

Vavasour  v.  Ormrod,  i.  233  b, 
Va visor  v.  Brian,  ii.  210  a. 
Vawser  v.  Jeffrey,  i.  278/  278  g. 
Veale  v.  Gatesdon,  i.  334.  ii.  50. 

v.  Roberts,  i.  184. 

V.  Warner,  i.  33a.  165. 292.  323 e. 

ii.  293  b. 
Ven  V,  Phillips,  i.  300  a.  300  d, 
Venables  v.  Morris,  ii.  115. 
Venafra  v.  Johnson,  i.  230  b* 
Vennor,  ex  parte,  ii.  16l» 
Vere  v.  Cawder,  i.  84. 

v.  .Holyoke,  ii.  72  W. 

Verelst  v.  Rafael,  ii.  101  g.  101  s. 
Vemat  v.  Debuste,  ii.  101  m. 
Vernon's  case,  i.  195  d.  ii.  27. 
Vernon  v.  Alsop,  i.  65  a. 

v.  Jefferys,  i.  154  a.  1546.  291 1. 

v.  Smith,  i.  8  a.  241  &. 

■  v.  Vernon,  i.  288  g. 
Verrall  v.  Robinson,  ii.  47  L 
Very  t.  Carew,  ii.  148  a. 
Vesey  v.  Mantell,  ii.  415  b. 


Vessey  v.  Pike,  i.  131  b. 

Vezey  v.  Smith,  i.  8  a. 

Vicars  v.  Hay|^«n,  ii.  37  a.  101  r.  101  <^. 

V.  Wilcocks,  i.  243/  243^. 

Vice  V.  Barton,  ii.  101  e. 
Vickers  v.  Gallimore,  i.  300  c. 
Victors  V.  Davis,  i.  264  a. 
Vigers  v.  Aldrich,  i.  35. 

Villars  v.  Cary,  i.  318  a. 
Villers  v.  Handley,  7  e. 

v.  Mousley,  i.  247  a. 

v.  Parry,  ii.  72  x. 

Villiers  v.  Hastings,  ii.  525.  60  a.  61. 
Vincent's  case,  ii.  68/ 
Vincent  v.  Beston,  i.  28  b. 

V.  Totton,  ii.  94  c. 

Vine  v.  Mitchell,  ii.  137^ 

V.  Saunders,  ii.  47  x* 

Viner  v.  Vaughan,  ii.  259  rf. 
Violett  V.  Alnutt,  ii.  101  iL 
Vivian  v.  Blake,  i.  300  c. 

V.  Jenkin,  i.  28  a.  97.  ii.  295  e. 

V.  Shipping,  i.  33  b, 

Vooght  V.  Win<Ui,  i.  326. 
Vouchell  V.  Dancastell,  i.  204. 
Vynior's  case,  ii.  133^.  305  e. 
Vyvyan  v.  Arthur,  i.  240.  241  b. 

W 

Waddilove  v.  Bamett,  i.  2046.  276  a* 
Waddington  v.  Bristow,  i.  277  c. 
Waddle  v.  Downman;  ii.  293  b» 
Wade  V.  Malpas,  i.  327  e. 

V.  Marsh,  i.  282  a. 

V.  Ripton,  i.  309  c. 

V.  Wilson,  i.  295  a.    • 

Wadham  v.  Marlowe,  L  241.  302. 
Wadhurst  v.  Damme,  i.  25d!L 
Wadsworth  v.  Gibson,  ii.  101  /i. 
Waghorne  v.  Fields,  ii.  1  a. 

' —  V.  Langmead,  i.  219/ 

Wagstaffe  v.  Sharp,  i.  309. 
Waistell  v.  Atkinson,  i.  33  ^« 
Waite  v.  Jones,  ii.  137  ^ 
Waites  v.  Briggs,  i.  39. 
Waithman  v.  Wearer,  i.  131  a. 
Wainv.  Walters,  i.  211. 
Wainwright  v.  Bland,  iL  201  a. 

V.  Elwell,  ii.  422  e. 

— — —  V.  Johnson,  i.  286. 

V.  Seagrave,  ii.  94  a. 

Wake  v.  Atty,  ii.  200  c. 

V.  Tinkler,  i.  210. 

Wakeman  v.  Sutton,  L  211  c.  . 
Walcot  v.  Goulding,  i.  ^a. 
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Walcott  T.  OchterloDy,  i.  279^. 

Waldock  ▼.  Cooper,  i.  74  c 

Walford  v.  Savil,  ii.  210  ^ 

Walker's  case,  i.  204  a.  240  a.  241  a. 

2416.  241i;.  iLS04a. 
Walker  v.  Barnes,  i.  SS  d. 

V.  Freeby,  L  91  a. 

T.  GoUing,  ii.  72  L 

V.  Hall,  ii.  97  b. 

V.  Harris,  i.  241  ft. 

V.  Holyday,  ii.  65  a. 

V.  Lumb,  ii.  68  a. 

-  ▼.  Priestly,  i.  587. 
V.  RawsoD,  i.  $S  m. 

V.  Reeves,  i.  202  a.  203.  233  a. 

V.  RostroD,  i.  210  b.   . 

V.  Richardson,  i.  236  b.  236  e. 

V.  Stokoe,  ii.  101.  101/  101  w. 

101  bb.  291  f. 

▼.  Witter,  ii.  210  b.  344w 

WaU  V.  Bright,  i.  277  g. 
Wallace  t.  Breeds,  ii.  47  /. 

V.    Cumberland,  Dachess  of, 

i.  9  c.  317. 

V.  King,  ii.  47  bb. 

Wallcot  V.  Goulding,  L  58  a.  ii.  187. 
Waflen  V.  Holton,  i.  311. 
Waller  v.  Lacy,  ii.  64 1. 
Wallis  V.  Day,  iL  156  b. 

V.  Goddard^  ii-  171  a. 

V.  Harrison,!.  9a.  291iii.  ii.  1 13  b. 

' — ■  V.  Lewis,  ii.  117/ 

- —  ▼.  SavU,  ii.  209  c. 

V.  Savill,  i.  201, 

V.  Scott,  i.  33  b. 

Wallopv.Irwin,  ii.  72A. 
WalU  V.  Atcheson,  i.  236/. 
Wahnsley  v.  Cooper,  ii.  48.  1506. 

V.  Russell,  ii.  307  a. 

Walalv.  Heath,  u.  180  a. 

Walsh  V.  Andrews,  i.  67  c 

V.  Shaw,  ii.  5  h,' 

Waliingham's  case,  i.  260. 
Walter  t.  Drew,  ii.  388. 

V.  Farmer,  iL  74  a. 

Walters  v.  Hodges,  ii.  175  «. 

V.  Pfeil,  i.  291  m.  ii.  400  a. 

Walthall  ▼.  Aldrich,  ii.  319  rf. 
Waltham  v.  Sparkes,  i.  21  a. 
Walton  V.  Bent,  ii.  61  b, 

▼.  Johnson,  il.  421  a. 

V.  Kersop,  i.  347. 

V.  Waterhouse,  i.  323  (L  ii.  180a. 

207  (L  421  a. 
Wandlay  v.  Smith,  ii.  84  b. 
^^  ankford  v.  Wankford,  ii.  103  ^.      ^ 
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Wansbrou^  ▼.  Maton,  ii.  259  d 
Waples  V.  Eames,  ii.  201 1. 
Warburton  v.  Ivie,  ii.  418  c. 

V.  Storr,  ii.  133^. 

Ward  v.  Bevil,  ii.  388  /. 

V.  Bird,  ii.  137  k. 

V.  Brampston,  ii.  1166. 

V.  Brumfit,  ii.  71  c. 

V.  Bryne,  ii.  156  6. 

V.  Dettensam,  ii.  238. 

V.  Gansell,  ii.  72  oa. 

V.  Hall,  ii.  293  c. 

V.  Harris,  i.  228. 

V.  Henley,  i.  195t. 

V.  Honeywood,  i.  90.  iL  2. 

V.  Hunter,  ii.  63  L 

y.  Lakin,  i.  347.  347  a. 

V.  Lavile,  i.  347. 

V.  Levi,  iL  101  A. 

V.  Mason,  L  195  c. 

V.  Moore,  L  278  A. 

V.  Philips,  i.  279  a. 

V.  Rich,  iL  171. 

V.  Thomas,  i.  336. 

V.  Uncom,  i.  33.  324  a. 

T.  Weeks,  i.  243 /:  244  c. 

Warden  of  St  Saviour  s,  Southwark,  ▼• 

Bostock,  iL  415  6. 
Warden  v.  Fermor,  i.  58  a. 
Ware  v.  Bluck,  ii.  388  a. 

V.  Boydell,  L  308  a. 

Wargent  v.  Hellings,  i.  280  d. 
Waring  v.  Danyers,  ii.  50  a. 

v.  King,  L  276  b. 

WarmoU  y.  Young,  L  219^. 
Warne  y.  Chadwell,  i.  243  c. 
Warner,  in  re,  i.  32  a. 
Warner  y.  Theobald,  iL  297. 
Warrv.  Jolly,  L  130  a. 
Warre  v.  Miller,  iL  201  L 
Warren  y.  Consett,  L  38  a.  219.  219  c. 

iL  187  a.  297. 

V.  Grenville,  iL  42  c. 

y.  Sainthill,  iL  1 14  c. 

y.  Ward,  L  318. 

y.  Warren,  L  130  a.  132  a. 

Warwick  v.  Bruce,  i.  277  c. 

y.  Figg,  ii.  101  A. 

V.  Foulkes,  ii.  807  d. 

Wasney  v.  Eamshaw,  ii.  137  d. 
Wate  y.  Briggs,  i.  1 12  a. 
Waterer  v.  Freeman,  L  228  a.  228  c. 
Waterhouse  v.  Skinner,  ii.  352  c. 

v.  Woodstreet,  L  336. 

Waters  y.  Bridges,  i.  33  b, 
v.  Ogden,  L  333  b. 
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Waters  v.  Thanet,  ii.  63  <f.  64  d 

V.  TomkiDS,  ii.  64  k. 

Waterworks,  East  London,  y.  Bailey,  i. 

S40a. 
Watherell  v.  Howells,  ii.  259. 
Watkins  v.  Edwards,  i.  313  a.  316. 

V.  Hewlett,  ii.  84  a. 

V.  Lee,  i.  228  b, 

V.  MahoDj  i.  33  g. 

V.  Parry,  ii.  59  /. 

V.  Towers,  i.  33^.  74  a.  195  «. 

ii.  5  d, 
Wats  V.  Dix,  ii.  97. 
Watson  V.  Clark,  iL  201  6. 

■  V.  Cox,  iL  94  a. 

V.  Foxon,  i.  185  c. 

V.  Eraser,  ii.  117  /. 

■  V.  Keightley,  ii.  101  fi. 
v.  Lockley,  ii.  94  c. 


-  V.  Main,  ii.  2845^ 

-  V.  Reynolds,  i.  131  b. 

-  V.  Turner,  ii.  137e. 
y.Wilks,ii.  295.  295  a. 


Wattere  v.  Smith,  ii.  48.  137 1. 
Watts  y.  Ball,  iL  46  b. 

V.  Eraser,  i.  132  b. 

y.  FuUarton,  i.  277  A. 

y.  Goodman,  iL  377  d. 

— —  y.  Hegden,  i.  347. 
Waugh  y.  Austen,  ii.  72  n. 

V.  Cope,  ii.  64  i.  64^ 

Way  y.  Modigliani,  iL  201  A. 
Waymeil  y.  Reed,  L  309  c. 
Waytes  y.  Briggs,  i.  337  b. 
Weald  y.  Brown,  iL  107  a. 
Weall  y.  King  and  Another,  j.  291/ 
Weatherhead  y.  Sandless,  ii.  72  z. 
Weatherston  y.  Hawkins,  i.  130  a. 
Weaver  y.  Bush,  i.  296. 

y.  Clifford,  iL  101  hh. 

y.  Lloyd,  i.  244  b. 

Weavers,  Warden  of,  v.  Brown,  i.  312  c, 
Webb  V.  Baker,  L  286.  iL  74  c. 

v.  Brooke,  ii.  137  h. 

y.  Fairmaner,  L  251. 

* v.  Fox,  ii.  47  b, 

v.  Geddes,  ii.  101  n. 

-  v.  Hearing,  ii.  388  a. 
y.  Heme,  i.  296  b. 

y.  Hill,  L  195  tf.  229.  230  a. 

-  v.  James,  i.  58/  103  6.  105  d.  iL 

187  c.  415  6. 

y.  Jiggs,  i.  282.  ii.  304. 

y.  Martin,  i.  28.  28  a.  33  w. 

y.  Matthew,  i.  35  b,  ii.  61  c. 

y.  Paternoster,  iL  113  a.  113  &. 


Webb  y.  Pritchett,  iL  1  dL 

-  y.  Russell,  L  24a  241  e. 

y.  Spurrell,  ii.  72  a. 

y.  Turner,  iL  171  6. 291. 

y.  Washboni,  ii.  74w 

y.  Weaiherly,  ii.  295  c 

y.  Webb,  iL  388  o. 

Webber  y.  Rickards,  L  30a 

v.  Sparkes,  i.  300a. 

y.  TiviU,  L  28  &  iL  127  &- 127  «. 

Webley  v.  Palmer,  L  81  a.  iL  56.  295/. 
Webster  y.  De  Tastet,  iL  203. 
WeddaU  v.  Jocar,  iL  71  A  72  «?. 
Wedderburn  y.  BeU,  ii.  201  b. 
Wedgewood  y.  Baily,  ii.  72  iL 
Wedlake  v.  Hurley,  L  210  & 
Weeding  y.  Aldrick,  L  29a  iL  47  fi. 
Weekly  y.  Wildman,  L  346^. 
Weeks  y.  Peach,  L  28  a.  235  & 
Weeton  y.  Woodcock,  iL  259  a 
Weigall  y.  Waters,  ii.  422  & 
Weir  v.  Aberdeen,  iL  200  a.  200  e» 
Welcden  y.  ElkingtcMiy  i  280  «. 
Welch  y.  Ireland,  L  58  a.  iL  62  b. 

y.  Phillips,  i.  280  rf. 

Wdcome  y.  Uptoo,  L  358.  ii.  175  A. 

324w  S27. 
Weld  y.  Hornby,  iL  175 1 
Welden  v.  Greg,  iL  68/ 
Weldon  v.  Grey,  ii.  1  dL 
Weleden  y.  Elkingtoii,  llBSe. 
Welford  v.  Davidson,  iL  101  ee. 

v.  Liddel,  iL  127  a. 

Weller  y.  Baker,  iL  116. 
Wellington  v.  Wellington,  L  279  A 
Wells  Harbour  case,  ii.  175  c. 
Wells  V.  Cooke,  iL  133  <?. 
y.  Ferguson,  L  65  a. 

y.  FlydeJl,  L  219/ 

[ v.  Fydell,  iL  220  a. 

y.  Girling,  ii.  137  ii. 

y.  Greenhill,  iL  137  m. 

y.  Hopwood,  iL  202^. 

v.  Iggulden,  L  135.  ^S2  a. 

v.  Miles,  iL  114/ 

v.  Needham,  i.  67  b. 

y.  Pickman,  ii.  47  a. 

y.  WatUng,  L  346  a.  346  &. 

y.  Wilson,  i.  279  a. 

v.  Wright,  L  65  a. 

Welsh  v.  Bishop^  i.  207. 

y.  Ireland,  iL  187  a. 

v.  Myers,  i.  241. 

Wenham  v.  Fowle,  iL  137  /. 
Wennall  v.  Adney,  ii.  137/ 
Wentworth  v.  Squib,  ii.  2e.  Il7c. 
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Werner  ▼.  Humphreys,  ii*  ]  17  A. 
West  V.  Blakewaj^  i.  288  e.  ii.  47  ffff' 

llSc.259d. 

T.  Sutton,  i.  8.  ii.  72  dd. 

V.  Turner,  u  284.  ii.  209  rf. 

Westbury  v.  Aberdein,  ii.  200  c. 
WestMng  v.  Westfaling,  ii.  8 1.  8  A. 
Westminster's,  Coroner  of,  case,  i.  363  b. 
Weston  and  Garmon's  CB8e»  ii.  175  n. 

▼.  Barton,  ii.  415. 

V.  Carter,  i.  847. 

■  V.  Downes,  L  269  c 
'  ▼.  James,  ii.  72  o.  72  r. 

V.  Mason,  i.  228  c. 

Wetherell  vk  Jones,  L  309  b. 
Wetter  t.  Rucker,  i.  67. 
Wey  V.  Yally,  i.  238.  241  d. 
Whalej  V.  Tankard,  i.  319.  319  c. 
Whallejr  ▼.  Pepper,  i.  75.  230  b. 
Wharton  ▼.  King,  i.  33  a.  ii.  62  b.  293  b. 

' V.  Richardson,   i.   219^  ii. 

72  ee. 

V.  Walker,  i.  210*. 

WhaUey  v.  Morland,  i.  327 «.  327/ 
Wheadon  t.  Sugg,  i.  347  c. 
Wheatley  r.  Gdney,  iL  210^. 

V.  WiUiams,  i.  103  a.  103  d. 

338.  ii.  319  c. 
Wheatly  v.  Lane,  i.  219  c.  308.  ii.  6. 

202  a. 
Wheeler  v.  Bramah,  i.  241. 

V.  Haynes,  i.  243  b, 

V.  Home,  ii.  65  a. 

■   ■         V.  Senior,  i.  800  t. 
Wheelwright  v.  Jutting,  ii.  72. 

V.  Jackson,  ii.  137  ^ 

Whelpdale  v.  Whelpdale,  iL  44.  44  a. 
Whelpdaie's  case,  i.  154  b.  291  b.  291  d. 

ii.  238. 
Whetstone  ▼•  St.  Bury,  ii  11  6. 
Whipp  and  Sallew's  case,  i.  66  a. 
Whipple  V.  Mantey,  ii.  1  b. 
Whippy  T.  Hilary,  ii.  64  u 
WhisUer  T.  Paslow,  i.  322  d. 
Whitcher  ▼.  Hall,  i.  320  d. 
Whitcomb  ▼.  Whiting,  ii.  64e.  64/. 
White  T.  Barrack,  iL  61. 

V.  Bodinam,  L  312/ 

V.  Cleaver,  L  117.  117  a. 

V.  England,  L  309. 

V.  Ewer,  ii.  181  a. 

▼.  Farrer,  ii.  1 6. 

T.  Graham,  iL  74  b. 

▼.  Jones,  ii.  150  €^ 

- —  ▼.  Morgan,  ii.  101  k. 

- —  V.  Parkety  iL  11  c.  11  ^. 


White  V.  Philbrick,  ii.  47  dd. 

V.  Sealy,  i.  58  b, 

V.  Stubbs,  ii.  5  a.  295  d. 

V.  Trustees  of  the  British  Mu- 

seum, i.  280  a. 

V.  Wilks,  ii.  47 1 

V.  Wibon,  ii.  291  e. 

V.  Woodhouse,  L  33^. 

Whiteacre  v.  Symons,  L  277. 
Whitehead  v.  Brown,  i.  74.  74  c 

V.  Cliffoid,  L  236/ 

V.  Gale,  ii.  72  cc.  72  ee. 

V.  Greetham,  L  228. 

V.  Harrison,  ii.  84/  379  a. 

V.  Walker,  ii.  63  d  295  a. 

Whitehouse  v.  Frost,  ii.  47 1 
Whitelocke  v.  Hutchinson,  L  28d:  Si6d. 
Whiteman  v.  King,  i.  353. 
Whitfield  V.  Collingwood,  u.  200e. 

V.  Fausset,  L  9.  9  a»  276, 

V.  Pindar,  L  288  y. 

Whiting  V.  Reynel,  L  34. 
Whitley  V.  Loftus,  L  313  a. 

V.  Roberts,  ii.  47  &. 

Whitlock's  case,  ii.  36a  370.  371. 
Whitmore  v.  Greene,  iL  47  cc* 

■     V.  Robertson,  iL  47  cc, 
Whitrong  v.  Blaney,  iL  194. 
Whittaker  v.  Howe,  iL  156  bk 

V.  Mason,  iL  295  a.  295  c. 

936  a. 
Whittenbury  v.  Law,  ii.  72 1 
Whittington  v.  Gladwin,  ii.  307  ft. 
Whitton  V.  Peacock,  iL  418  «. 

T.  Preston,  ii.  101  c, 

Whitwick  V.  Hovendon,  iL  64  a. 
Whitwicke  ▼.  Osbaston,  L  262  ft. 
Whitworth,  ex  parte,  ii.  63  d. 

'Whitworth  t.  Grimshoe,  hundred  of,  ii. 

376  c.  376  d. 

V.  Hall,  L  228  a.  228  ft.  229. 

V.  Smith,  iL  47  ftft. 

Whyte  V.  Rose,  i.  275. 

V,  Rysden,  iL  117rf. 

Wiatt  V.  Essington,  ii.  379. 
Wickens  v.  Evans,  ii.  156  ft. 
Wicker  v.  Norris,  L  228.  ' 

Wicket  V.  Creamer,   iL   72«?.    101/. 

101 II.  146  a.  148  ft. 
Wickham  v.  Enfield,  ii.  44  a. 

V.  Hawker,  L  323  c.  ii.  175  h. 

Wicks  V.  Fentham,  i.  230  a. 

V.  Gogerley,  i.  295  ft. 

Wigg  V.  Shuttleworth,  i.  66  a. 
Wigglesworth  v.  Dallison,  L  207  d. 
Wightman  v.  Mullens,  L  39. 
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Wigley  ▼•  AshtoD,  i.  112. 

V.  Jones,  i.  89. 

V.  Tomlins,  ii.  2  b, 

Wigot  and  Clarke's  case,  ii.  45  /. 
Wilbraham  v.  Snow,  ii.  247  a.  344. 
Wilcocks  V.  Huggins,  ii.  64  a. 
Wilcox  V.  Newman,  i.  28  b* 
Wild  V.  Holt,  ii.  64  L 
Wilde  y.  Clarkson,  i.  58  b, 
Wilkes  V.  Hopkins,  ii.  189  a. 

V.  Williams,  ii.  209  c. 

WUkie  V.  Geddes,  ii.  201  b. 
Wilkins  ▼.  Boutcher,  ii.  10. 

V.  Cauty,  ii.  72;?. 

V.    Wingate,     i.   263.     276  e. 

325  a. 
Wilkinson's  case,  i.  48. 
Wilkinson  v.  Byers,  ii.  137 1. 

.V.  Colley,  i.  276  e. 

.  ▼•  Edwurds,  ii.  47  z. 


-  ▼.  HaU,  ii.  117. 

-  V.  Howel,  i.  229. 

-  V.  King,  ii.  47  d. 

-  y.  Lindo,  ii.  48. 

-  V.  Lloyd,  i.  154. 

-  y.  Malin,  L  228.  ii.  101  r. 

-  y.  Oliyeira,  ii.  137  A. 

-  y.  Page,  ii.  993  b. 

-  y.  Proud,  L  353  a. 
y.  Thorley,  i.  235. 


Wilks  y.  Atkinson,  ii.  S52b.  352  c. 

y.  Smith,  i.  320  b. 

Willan  y.  Taylor,  i.  230  a. 
Willatts  y.  Kennedy,  ii.  137  a. 
Willcocks  y.  Nicholls,  i.  103  e. 
WUlcoke's  case,  ii.  388. 
Williams  y.  Bagot,  i.  90  a. 
■  y.  Barton,  ii.  47  d, 

y.  Bosanquet  and  Others,  il 

203. 

y.  Breedon,  ii.  171  i. 

y.  Browne,  i.  185  a.  185  A. 

y.  Brydges,  ii.  150d 

y.  Cary,  i.  217*. 

y.  Downman,  ii.  101  jp. 

y.  Eyerett,  i.  2105. 

y.  Fowler,  i.  334.  ii.  50. 

y.  Gesse,  ii.  47 «. 

y.  Gibbs,  i.  68. 

y.  Goodtitle,  i.  278  d. 

y.  Griffiths,  ii.  127  c. 

y.  Gwyn,  ii.  330. 

y.  Humphreys,  i.  276/. 

y.  Jenkins,  ii.  101  c. 

V.  Jones,   i.  296.    327  c?.   ii. 

121c. 


Williams'  y.  Leaper,  i.  21 1. 21 1  A.  21 1 A 

211c. 

. y.  Mason,  ii.  72  2> 

y.  Moor,  ii.  137^. 

'  y.  Morland,  ii.  1146. 

y.  Morris,  ii.  1136.  113  c. 

y.  Mostyn,  i.  356.  38.  ii.  61c. 

y.  Moulsdale,  i.  33. 

y.  Owens,  i.  278  c.  278  g. 

y.  Powell,  i.  277. 

y.  Price,  ii.  291 6. 

. y.  Rawlinson,  ii.  415  a. 

y.  Riley,  ii.  101  ee. 

y.  Sawyer,  i.  236. 

y.  Scudamore,  ii.  1  a. 

y.  Sharwood,  i.  207  rf. 

y.  Sills,  i.  58/ 

y.  Stott,  i.  243  a. 

y.  Thomas,  i.  819  dl  31 9  e. 

y.  Vaughan,  ii.  72  66. 

y.  Webb,  ii.  47  a. 

y.  Williams,   ii.    47  h. 


63 1. 
64  c. 


Williamson  y.  Allison,  ii.  203  c. 

y.  Clements,  ii.  137  A. 

■  y.  Innes,  ii.  201  c. 

— — — —  y.  Norwich,  i.  265. 
y.  Thompson,  i.  210. 


WUles  y.  Lucas,  i.  185. 
Willet  V.  Sandford,  i.  277  A. 

'  y.  Sparrow,  ii.  47  a. 

y.  Tydy,  ii.  1 17/ 

William  y.  Gwyn,  ii.  330. 
Willion  y.  Berkley,  i.  23. 
Willis  y.Gloyer,iL  2006. 

y.  Newham,  ii.  64  i. 

y.  Snook,  ii.  68  a. 

y.  Ward,  i.  346  c. 

y.  Woodhouse^  ii.  101  x. 
Willison  V.  Whitaker,  ii.  72. 
Willottghby  y.  Brook,  i.  215. 

■   y.  Swintou,  i.  58  a.  ii.  72  ff. 

187  a. 
Willows  y.  Lydcot,  i.  183. 
Wills  y.  Maccarmick,  i.  327  a. 
Wilmhurst  y.  Bowker,  i.  299  a.  ii.  47  d, 
Wilmorc  y.  Clerk,  il.  71  d.  72  66. 
Wilmot  y.  Horton,  ii.  3776.  377  rf. 
Wilmott  y.  Smith,  i.  33  e. 
Wilson's  case,  ii.  101  or. 
Wilson  y.  Anderton,  ii.  47  /• 

V.  Bramhall,  i.  233. 

V.  Butler,  i.  326. 

y.  Coupland,  i.  210  a. 

y.  Farr,  ii.  72  z. 

y»  Hartley,  i.  195^ 


NAMES  OF  CASES  REFERRED  TO. 


WSfon  r.  Hirst,  iu  415  a. 

V.  Hobdaj,  L  1  a. 

▼.  Ingoldsby,  ii.  101  e, 

V.  Jefferj,  i.  274. 

▼.  Kemp,  i.  235  a.  ii.  187^. 

T.  King,  i.  827  e. 

T.  Knabley,  ii.  Sf, 

T.  Lawes,  i.  846  ff* 

T.  Laws,  i.  837  c. 

T.  Ray,  ii.  137A. 

V.  Sewell,  i.  236  c. 

V.  Smith,  ii.  202/.  206  a. 

T.  Tucker,  i.  217  c. 

T.  TammoD,  ii.  47  r. 

▼•  Wigg,  i.  1  b. 

V.  Wilson,  L  827  c. 

■  T.  Woolfryes,  ii.  417  a. 

Wilstoa  V.  Pilkney,  i.  236  a. 
WiltoD  T.  Girdlestone,  ii.  1  6.  47 1. 
WimbletoD  y.  Hoidrip,  i.  117. 
Wmch  V.  Keeley,  i.  210. 
Wmchekea,   Countess  of,  ▼•  Higden, 

L117a. 

▼.  Garretty,  L  275. 

Wiochester's  case,  Bishop  of,  L  142  a. 
Winchester,  ex  parte,  iu  48  6. 
Winchester,   Bishop  of,  v.  Knight,  i. 

217  a. 

i    Marquis  of,  ii.  47. 

Unchurch  ▼•  Belwood,  ii.  101  a.  101  r. 

Wind  V.  Jdcyl,  i  278. 

Windham's  case,  i.  154. 

Wuidham  t.  Egremont,    Earl    of,    iL 

882  a. 
Wiodle  T.  Ricardo,  iL  45  L 
WineT.  Rider,  L  812e. 
• —  ▼.  Ware,  i.  228  a. 
Winford  v.  Powell,  L  74  e.  74  tL 

' ▼.  Wollaston,  iL  114dl 

Whig  T.  Mill,  iL  137/. 
W'ingate  v.  Stanton,  ii.  71  a. 
Wlngfield  T.  Barton,  iL  72  L 
-  V.  Cleveiley,  iL  •  1 07  a. 

V.  Seckford,  i.  204  ft. 

Winn  T.  Ingilby,  iL  259  c.  -  .^ 

Wmne  t.  Lloyd,  ii.  42  nv*  101  ee. 
Winpenny  t.  Bates,  i.  327  c. 
Wmsor  T.  Pratt,  L  280  ft.  280  c. 
Winttone  ▼.  Linn,  L  313  a.  iL  84/ 
Winter  ▼.  Brockwell,  iL  113a.  113ft. 

¥.  Haldimand,  ii.  208/  203  ^. 

Y.  Kretchman,  iL  6  a.  72  ft. 

Winter  ▼.  Lightbound,  iL  72d  72  e. 
V.  Mnnton,  L  82  a. 


-  ▼.  Trimmer,  L  58  ft. 


Winton,  Mayor  of,  y.  WilkS|  L  812  d. 


Wiscot's  case,  iL  180  a.  386  a. 
Wise  V.  HodsoU,  L  14  a. 

V.  Metcalf,  L  216  ft. 

Witham  v.  Hill,  iL  377  e. 

V.  Lewis,  ii.  42/?. 

Withers  v.  Bireham,  i.  154. 

V.  Harries,  ii.  6.  68/ 

V.  Harris,  iL  72  /• 

■  V.  Lys,  ii.  47  ^ 
Witton  V.  East,  ii.  94  c. 
Whitworth  v.  Smith,  ii.  47  IL 
Woadson  v.  Nawton,  ii.  47^. 
Wogan  V.  Somerville,  L  309  a. 
Wohlenburgh  v.  Wageman,  i.  327  e. 
Wolfe  y.  Collingwood,  ii.  61  A.  61 1. 
Wolff  y.  Homcastle,  ii.  200.  201  d. 
Wolfreston's  case,  ii.  345. 
Wollaston  y.  Hake  well,  L  la.  112  a. 
WoUen  y.  Andrewes,  i.  186  a. 
WoUey  y.  Cobbe,  ii.  61  e. 
Wolyeridge  y.  Steward,  i.  241  d*  822  ft. 
Wood's  case,  i.  285  a. 
Wood  and  Chiyer's  case,  L  287* 
Wood  y.  Benson,  L  21 1  e. 

y.  Brown,  L  242. 

y.  Clark,  iL  290  a. 

y.  Dayies,  ii.  74  a. 

y.  Farr,  L  28  c. 

—  y.  Gibbs,  L  7^d. 

y.  Grimwood,  i.  295  a. 
y.  Jngersole,  iL  382  ft.  386  a. 
y.  Loyatt,  i.  135  «. 
y.  Manley,  iL  113ft.  llSr. 
y.  Mosely,  ii.  72  2r. 
y.  Newton,  iL  1  d.  148  cf. 
y.  Perkes,  i.  74  ft. 
y.  Roberts,  iL  137  A. 
y.  Salter,  iL  379  a. 
y.  Skelton,  ii.  8  A. 
y.  Thompson,  i.  67  c,  ii.  849  ft« 
y.  Veal,  iL  175 1.  175  m. 
Woodcock  y.  Cole,  L  117* 

'  y.  Morgan,  i.  291. 

y.  Nuth,  i.  276  ft. 

Woodford  y.  Ashley,  L  229. 

■         y.  Deacon,  i.  269  A. 
— —  y.  Worthington,  L  9e. 
Woodgate  y.  Knatchbull,  iL  345  a. 
Woodland  and  Martell's  case,  i.  207  c:- 
Woodland  y.  Fuller,  L  219^. 

y.  Mantel,  L  208.  ii.  168  a. 

Woods  y.  Armstrong,  iL  101  o. 
Woodward  y.  Ball,  L  309  a. 

■  y.  Darcey,  ii.  72  k. 

y.  Lander,  L  131  c. 

— ^-.— .  y.  Robinson,  L  28  ft. 


NAMES  OF  CASES  REFERRED  TO. 


Woodward  v.  Walton*  ii.  117 1. 
Woody  s  case,  i.  285  b, 
Woodyeer  or  Woodyer  v.  Greshani)  iL 

6fL  7a*  71a.  72m. 

V.  Hadden,  iL  175  »i» 

Woolby  V.  Pirley,  i.  251  a. 
Wooldridge  ?.  Bishop^  iL  2  a. 

V.  Boydeil,  ii.  201  A. 

Wooieyv.  Idle,  L  312  rf. 
WooUey  v.  Clark,  L  275  a» 
Woolly  V,  Pickard,  L  236/  iL  97  a. 
Woolnoth  y.  Meadows,  L  242  a. 
%  Woolton  v.  Salter,  L  346  e. 
Wooten  V.  Hele,  L  228. 
Wootley  V.  Gregory,  L  23  &  236  6. 
Wootton  y.  Stefenoni^  i.  8.  154. 155  a. 
Worcester's  case,  Dean  and  Chapter  of, 

iL  252  a. 

,  Earl  of,  ii.  68  & 

Wordsworth  v.  Brown,  iL  319  c. 
Worfleld  v.  Worfield,  ii.  47  y. 
Worley  v.  Blunt,  iL  45  e.  45/ 

y.  Harrison,  L  312e. 

'  V.  Lee,  iL  1  e. 

Worral  y.  Brand,  iL  72  A. 
Worseley  y.  Wood,  L  215. 
Worthington  y.  Prince,  L  241  a. 

V.  Wigley,  ii.  1  b.  103  b. 

Wortley  y.  Rayner,  ii.  72  L 
Wotton  V.  Cooke,  L  154. 

V.  Hele,  L  217.  322  a.   323*. 

323  c.  iL180. 
Woulfe  y.  Sholls,  iL  336  e. 
Wraight  y.  Kitchingman,  iL  72  ee. 
Wray  y.  Williams,  iL  44  dL 
Wright  V.  Acres,  ii.  187  A* 
■  y.  Augustine,  St  Inhabitants  of, 

iL  423  iL 

y.  Barrack,  iL  61. 

i>  Canning,  iL  101  8» 

y.  Cartwright,  iL  388  k. 

y.  Clements,  L  121.  242. 

y.  Dewes,  iL  190  ft. 

y.  Fairfield,  ii.  101^. 

y.  Ooddard,  i.  33  nu 

y.  Holford,  L  183  a.  185  b. 


-^y.  Horton,  iL  319  a. 
•^  y.  Inshaw,nL  200  6. 

—  y.  Lewis,  L  195  a. 

—  y.  Netherwood,  i.  278  A. 

—  y.  Nutt,  iL7l6.  72y. 

—  y.  Otway,  ii.  44. 

—  y.  Page,  iL  72  y. 

—  y.  Peckham,  iL  101  «. 

—  y.  Ramscot,  L  14.  iL  5  c. 

—  y.  Rattray,  L  823  & 


Wright  y.  Read,  L  33  *. 

y.  Russel,  iL  414.  414  a.  415. 

415  a. 

y.  Smith,  iL  116. 

—  >  y.  Treweeke,  iL  101  tc. 

y.  Wakeford,  L  280  &. 

y.  Walker,  iL  61. 

■  y.  Walmsley,  iL  61  b, 

y.  Welbie,  ii.  203. 

y.  Wheeler,  L  295  a. 

y.  Williams,    iL   175^.175^ 

175  A. 

y.  Woodgate,  L  130  a. 

y.  Wright,  L  280  a. 


Wrightson  y.  By  water,  L  32  a.  iL  133  d, 
Wroath  y.  Elseye,  i.  1 17. 
Wyat  y.  Aland,  L  118.  iL  290  c 
Wyatt  y.  Blades,  ii.  47  o. 
y.  Cumell,  L  33  a.  327  a. 

y.  Gore,  L  131  a. 

y.  Harrison,  ii.  4O0. 

>— — .  y.  Hodson,  iL  64/ 

Wyburd  y.  Tuck,  L  277. 
Wykes  y.  Shipton,  L  33. 
Wykham  y.  Wykham>  L  288  ^. 
Wyld  y.  Pickford,  ii.  47 1. 
Wymark's  case,  L  9  &.  iL  2  &  8  e. 
Wyndham's  case,  L  184. 
Wyndham  y.  Egremont,  Eari,  iL  382  a. 
Wynne  y.  Griffiths,  ii.  97  dL  175  dl 

y.  Thomas,  iL  94.  94  dl 

y.  Wynne,  iL  42  <k  94. 

Wyyil  y.  Stapleton,  iL  101  ffff. 


Yalden  y.  Hubbarb^  iL  171  b. 
Yarborottgh  y.  Bank  of  England,  L  340l 

ii.  47  «. 
Yard  y.  Ford,    L  345.  346.  iL  114^. 

158e.  I59d. 
Yate  y.  Willan,  L  38  ^. 
Yates  y.  Bell,  L  2106. 

y.  Plaxton,  Ii.  72. 

y.  Why te,  iL  ms  g. 

V.  Windham,  iL  101  hb. 

Yea  y.  Fouraker,  ii.  64  e. 

^y.  Lethbridge,  i.  195  u 

Yelding  y.  Fay,  ii.  103 1. 
Yeomans  y.  Bnuishaw,  i.  274  a. 
York  y.  Grindstone,  ii.  47  k, 
Yorke  y.  Greenaugh,  iL  47  k, 
Yorkshire,  W.  R.  v.  Rex,  ii.  158 1. 
Youl  y.  Harbottle,  ii.  47  u 
Young  v.  Beck|  ii.  84/ 


NAMES  OF  CASES  KEFERRED  TO. 


YoaDg  T.  Case,  ii.  210  h. 

V.  Cole,  i.  269  d. 

V.  Collet,  ii.  148  a. 

V.  Higgon,  ii.  375  a.  378  d. 

V.  Holmes,  L  280  e. 

V.  Johnson,  ii.  70  (L 

V.  Miller,  ii.  133  c. 

V.  Munby,  i.  216  6. 

▼.  Spencer,  ii.  258. 

V.  Timmins,  ii.  156  a. 

V.  Totnam,  iL  376  d, 

V.  Turing,  ii.  203  A. 

V.  Woolaston,  ii.  72  k. 

V.  Young,  ii.  117  A. 


Zachary  v.  Shepherd,  i.  327  d, 
Zagury  v.  Furnell,  ii.  47 1, 
Zenobio  v.  Axtell,  i.  242. 
Zinck  V.  Langton,  li.  101  ee. 
Zouch  and  Bamfield's  case,  i.  268  a. 

^  ii.  175 p. 
Zouch  V.  Parsons,  ii.  96. 

V.  WiUingall,  i.  276/. 

Z winger  v.  Samuda,  i.  2100^ 


DE 


Term.  Sancti  Mich 


ANNO  EEGNI  REGIS  CAR,  11.  18. 


Jevens  venus  Harridge  Sf  Ux. 

Trin.  18  Car.  TL  Reg.  Ro.  133. 

\  "E^E  it  remembered^  That  heretofore,  to  wit,  in  the 
^  ^  -■-'  term  of  Easter  last  past,  before  our  lord  the 
king  at  Westminster^  came  Nicholas  Jevens  by  Robert  Powlet  his 
attomcfj,  and  brought  here  into  the  court  of  our  said  lord 
the  king,  then  there,  his  certain  bill  against  Rowland  Har^ 
Tidgcy  aJid  Johanna  his  wife,  administratrix  of  all  and  singular 
the  gocxis  and  chattels,  rights  and  credits,  which  were  of 
Betoe  Levemere,  who  died  intestate,  as  it  is  said,  otherwise 
lately  called  Reve  Levemere,  of  the  parish  of  St,  Martinis 
aforesaid,  gent.,  being  in  the  custody  of  the  marshal,  &c.  of  a 
plea  of  debt ;  and  there  are  pledges  of  prosecution,  to  wit, 
John  Doe  and  Richard  Roe,  which  said  bill  follows  in  these 


Case  1. 


Same  prece-' 
dent,  2  Mod. 
£nt  187. 
Debt  in  the  de- 
bet and  detinet 
against  an  ad- 
ministrator for 
rent  arrear, 
incurred  in  the 
time,  as  well 
of  the  intestate, 
as  of  the  admi- 
nistrator. (1 ) 


(1)  SobCro.Jac.411.  Bailiffs,  &c 
of  Ipswich  v.  Martin,  If  the  whole  rent 
incnn  in  the  life  of  the  lessee,  the  ac- 
tion against  his  executor  must  be  in  the 
detinet  only.  1  Roll.  Abr.  60S.  (S), 
pL  9.  1  Sid.  379.  pi.  10.  Fruen  v.  Porter. 
But  for  the  rent  incurred  after  the  death 
of  the  lessee^  the  action  may  be  brought 
either  in  the  debet  and  detinet,  if  the 
executor  enters;  5  Rep. SI. Harffrave's 
case,  1  Roll.  Abr.  603.  (S),  pi.  10. 
Wentw.  Ex.  194.  Cro.  Jac  238.  Lord 
Bidi  V.  Frank.  All.  34.  Caly  v.  Joslin  ; 
for  the  execator  is  charged  as  assignee 
VOL.  I. 


in  respect  of  the  perception  of  the  pro- 
fits, and  it  is  not  material  whether  he 
has  assets  or  not;  1  Lev.  127>  128. 
Helier  v.  Casehert.  Freem.  171.  Sackvtlle 
y.  Evans ;  therefore  he  cannot  plead 
plene  administravit ;  I  Salk.  317.  Buck- . 
ley  v.  Pirh,  All.  34. ;  and  if  judgment 
be  given  against  him,  it  is  de  bonis  pro^ 
priis.  Went.  194.  But  if  the  land  be 
of  less  value  than  the  rent,  he  may  plead 
the  special  matter,  viz.  That  he  has  no 
assets,  and  the  land  is  of  less  value  than 
the  rent,  and  pray  judgment  whether  he 
shall  be  charged  otherwise  than  in  the 

B 


la 


Jevens  versus  Harridge  4"  ^•^• 


Jevens  v.  words,  that  b  to  say ;  Middlesex  to  wit,  Nicholas  Jevens  com- 
Harridge.  plains  of  Rowland  Harridge^  and  Johanna  his  wife,  adminis- 
'  '  tratrix  of  all  and  singular  the  goods  and  chattels,  rights  and 

credits,  which  were  of  Reve  Levemere  who  died  intestate,  as 


DeelaratioiL 


detinet  only ;  1  Salk.  297*  BiUinghurst 
V.  Speamuin,  ibid.  817.  (a)  Or  it  may 
be  in  the  detinet  only ;  All.  42.  Roy- 
ston  v.  Cordrye.  3  East,  2»  Hope  v. 
Rogue  ;  for  the  lessor  has  his  election ; 
Freem.  337.  RouUon  v.  Canon  ;  and  the 
judgment  in  that  case  is  de  bonis  testa* 
torts.  (If)  So  if  the  executor  does  not 
entery  he  is  still  chargeable  in  the  de- 
tinet; because  he  cannot  so  wave  the 


term  as  not  to  be  liable  for  the  rent, 
as  far  as  he  has  assets.  1  Lev.  127.  Re* 
tier  V.  CasAert.  (c)  So  in  covenant  for 
rent  incurred  after  the  death  of  the 
lessee,  the  lessor  has  his  election  to 
charge  the  executor,  either  as  execu- 
tor, in  iirhich  case  the  judgment  must 
be  de  bonis  testatoris;  1  Salk.  317.;  or 
as  assignee,  if  he  enters  (d),  without 
naming  him  executor,  stating  generally 


(a)  See  8  Taunt.  191.  Remnant  v. 
Bremridge.  2  B.  Moore,  94*.  S.  C,  in 
which  it  was  held,  that  in  an  action 
of  assumpsit  for  use  and  occupation 
against  a  person  who  was  executor,  the 
special  matter  may  be  given  in  evidence 
under  the  general  issue.  [If  such  a 
special  plea  as  above  suggested  be 
pleaded  to  the  whole  rent  in  the  de- 
claration, it  will  not  be  a  good  bar, 
unless  it  shews  that  there  were  no  profits 
at  all;  because  the  executor  is  chargeable 
personally  for  so  much  of  the  rent  as 
the  premises  are  worth:  if,  therefore, 
the  profits  have  been  less  than  the  rent, 
and  therefore  cover  a  part  only,  that 
part  should  be  confessed,  and  the  plea 
pleaded  to  the  remainder.  4  6.  &  Adol. 
241.  Rubery  v.  Stevens.  1  Nev.&  M. 
182.  S.C.  See  post.  p.  112.  note  (c). 
As  to  what  shall  be  considered  the  real 
value  of  the  premises,  see  11  A.  &  £. 
645.  Homidge  v.  Wilsofu  3  Perr.  k  D. 
641.  S.  C.  post.  112.  note  (c).] 

(6)  So  for  rent  arrear,  partly  in 
the  lifetime  of  the  lessee,  and  partly 
since  his  death,  the  action  is  well 
brought  in  the  detinet  only.  Aylmer  v. 
Hide,  M.  13  Geo.  2.  B.  R.  MS.  cited  in 
Selwyn's  Mi.  Pri.  596^  In  this  case  the 
plaintiff  must  sue  the  defendant  in  his 


representative  character  for  Uie  former 
part  of  his  demand,  and  he  may  so  sue 
him  for  the  kUier  part ;  and  wherever 
the  def<^dant  is  sued  in  his  representa- 
tive character,  the  action  must  be  in 
the  detinet  only.  But  it  cannot  be 
brought  in  the  detinet  for  part,  and  in 
the  debet  and  detinet  for  the  other  part 
in  the  same  action ;  for  then  two  dif- 
ferent judgments  would  be  necessary. 
3  Lev.  74.  Salter  v.  Codbold.  Where  a 
plaintiff  declares  in  the  debet  and  de- 
tinet in  a  case  which  ought  to  be  laid 
in  the  detinet  only,  the  declaration  is 
liable  to  be  demurred  to:  but  it  is 
otherwise  where  the  plaintiff  declares 
in  the  detinet  only  in  a  case  which 
might  and  strictly  ought  to  be  laid  in 
the  debet  and  detinet ;  for  a  party  may 
abridge  his  demand,  although  he  cannot 
extend  it  4  M.&  S.  120.  Wilson  v. 
Hobday. 

(c)l  Salk.  297.  J?t7/%Atir^/v.iS^r- 
man.  S.  P.  Yelv.  103.  Howse  v.  Wdfster. 

(d)  [But  even  if  he  does  not  enter,  he 
must  not  traverse  that  he  is  assignee ; 
for,  on  that  issue,  the  evidence  that  he 
is  executor  will  prove  the  affirmative. 
3  Scott  N.  C.  593.  WoUaston  v.  iEToAe- 
wM.    Post  112.  note  (c).] 
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it  10  said*,  otberwise   lately  called  Beve  Levewiere,  of  the     Jevbns  v, 
pariA  of  St  Martinis  aforesaid,  gent.,  being  in  the  custody    Harridge. 
of  the  marBhal  of  the  Marshalsea  of  our  lord  the  kin^,  before  ' 

07^  •  Post  14, 

the  king  himself,  of  a  plea,  that  they  render  unto  hiin  \QL  note(i). 
of  lawful  money  of  England,  which  they  owe  to,  and  unjustly 
detain  from  him ;  for  that  whereas  the  said  Nicholas,  on  the 
26th  day  of  November,  in  the  15th  year  of  the  reign  of  our 
lord  Charles  the  Second,  now  king  of  England,  &c.  was  seised 
of  and  in  a  certain  messuage,  with  the  appurtenances,  in  the 
parish  of  St.  Martin  in  the  Fields,  in  the  said  county,  in  his 
demesne  as  of  fee;   and  being  so  thereof  seised,  the  said 
Nicholas  by  his  oertdn  indenture,  bearing  date  on  the  said        [  ^  ] 
26th  day  of  November,  in  the  said  15th  year  of  the  reign  of  iJ[weenp]jiiii- 
oor  said  lord  the  now  king,  made  at  the  parish  aforesaid,  in  **ff  «nd  intes- 
the  county  aforesaid,  between  the  said  Nicholas,  by  the  name 
of  Nichola$^  Jevens,  of  the  parish  of  St,  Martin  in  the  Fields 
aforesaid,  in  the  county  aforesaid,  coachman,  of  the  one 
port,  and  the  said  Reve  in  his  lifetime,  by  the  name  of  Reoe 
Levemere,  of  the  parish  of  St,  Martin  aforesaid,  gent.,  of  the 
other  part ;  (the  other  part  whereof,  sealed  with  the  seal  of 
the  said  Beve  in  his  lifetime,  he  the  said  Nicholas  here  into 
court  brings,  the  date  whereof  is  the  same  day  and  year  afore- 
said;) by  which  said  indenture  he  the  said  Nicholas  demised  plaintiff  let  to 
to  the  said  Reve  in  his  lifetime,  a  certain  messua^ce  with  the  ***™  *  "*■" 

,  °  suage. 

appurtenances,  by  the  name  of  all  that  brick  messuage  or  te* 
nement,  with  the  yard,  or  back  side,  thereunto  adjoining,  as 
the  same  theretofore  was  in  the  occupation  of  the  said  M- 
eholas  Jevens,  and  then  was  in  the  occupation  of  the  said  Beve 
Levemere,  or  his  assigns,  situate  and  being  in  Little  Bridges^, 
street,  and  near  Vinegar^yard,  in  the  said  parish  of  St  Martin, 
with  all  lights,  easements,  profits,  commodities,  and  appur- 
tenances whatsoever,  to  the  same  premises  belonging,   or 


in  the  declaratioD,  that  the  estate  of  the  1  Salk.S09.   Carth.519.    1  Salk.  317^ 

lessee  in  the  premises  lawfully  came  to  Buckleg  v.  Pirk,    See  10  East,  SIS. 

the  defendant ;  in  which  case  the  judg-  Wilson  v.  Wigg.     1  Wils.  4.    lofddaU 

ment  shall  be  de  bonis  propriis,   1  Ld.  v.i^unbpf'post  112.(e) 
Baym.  553.     Tilney  v.  Norris.     S.  C. 


(e)  [Although,  in  respect  oirent,  the  qualification  does  not  extend  to  a  coto- 
personal  liability  of  the  executor  does  .  nant  for  repairs.  1  Bing.  N.  S.  89*  7Ve- 
not  exceed  the  value  of  the  demised  meere  v.  Morison.  4  M.  &  Sc,  607- 
piemises,  yet  it  has  been  held  that  this    S.  C»    See  post.  112.  note  (c).] 
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Jevens  v. 
Harridge. 


habendum  for 
Beven  yean. 


at  the  yearly 
rentofaoL 


lessee  entered* 


and  died  intes- 
tate. 


Administra- 
tion to  the 
wife. 


Defendants 
entered. 


C3] 

lOf.  rent  due* 


Breach. 


in  anywise  appertaining;  to  have  and  to  hold  the  said  mes- 
suage or  tenement,  yard,  and  premises  aforesaid,  with  the 
appurtenances,  to  the  said  Reve  Levemere,  his  executors,  ad- 
ministrators and  assigns,  from  the  feast  of  the  Nativity  of  our 
Lord  Christ  then  next  following  the  date  of  the  sud  inden- 
ture, until  the  full  end  and  term  of  seven  years  then  next 
following,  and  fully  to  be  complete  and  ended ;  yielding  and 
paying  therefore,  yearly  and  every  year,  during  the  said 
term,  to  Uie  said  Nicholas  Jevens^  his  executors,  administrators 
and  assigns,  the  yearly  rent  of  20t  of  lawful  money  of  ETig- 
land,  at  the  four  usual  terms  in  the  year,  that  is  to  say,  the 
Annunciation  of  the  Blessed  Virgin  Mary,  the  Nativity  of 
St  John  the  Baptist,  St  Michael  the  Archangel,  and  the  Na- 
tivity of  our  Lord,  by  even  and  equal  portions,  as  by  the  ssdd 
indenture  (among  other  things)  more  fully  appears.  By 
virtue  of  which  Bald  demise,  he  the  said  Reve  in  }^  lifetime, 
afterwards,  to  wit,  on  the  27  th  day  of  December,  in  the  15  th 
year  aforesaid,  entered  into  the  said  messuage  with  the  ap- 
purtenances, and  was  thereof  possessed ;  and  being  so  thereof 
possessed,  the  said  Reve  afterwards,  to  wit,  on  the  last  day  of 
September,  in  the  17th  year  of  the  reign  of  our  said  lord  the 
now  long,  at  the  parish  of  St.  Martin  in  the  Fields  aforesaid, 
in  the  coimty  aforesaid,  died  intestate,  being  so  as  aforesaid 
possessed  of  the  premises  aforesaid;  after  whose  death,  to 
wit,  on  the  last  day  of  September,  in  the  17th  year  aforesaid, 
administration  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits,  which  were  of  the  said  Reve  at  the  time  of 
his  death,  by  Gilbert,  by  Divine  Providence,  archbishop  of 
Canterbury,  primate  and  metropolitan  of  all  England,  at  the 
parish  and  coimty  aforesaid,  was,  in  due  form  of  law,  com- 
mitted to  the  said  Johanna ;  and  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  the  said  Rowland  and  Jo- 
hanna  entered  into  the  tenements  aforesaid,  and  were  thereof 
possessed,  by  virtue  of  the  said  demise,  and  of  the  commission 
of  the  said  administration ;  and  the  said  10/.  for  the  rent  of 
the  sud  premises,  with  the  appurtenances,  for  the  half  of  one 
year,  ending  on  the  feast  of  the  Annunciation  of  the  Blessed 
Virgin  Mary  last  past,  were  in  arrear  to  the  said  Nicholas, 
and  yet  are  in  arrear  and  unpdd,  whereby  an  action  hath 
accrued  to  the  said  Nicholas,  to  demand  and  have  of  the  said 
Rowland  and  Johanna  the  said  10/. ;  yet  the  said  Rowland 
and  Johanna  (although  often  required,  &c)  have  not  yet  paid 
to  the  same  Nicholas  the  said  lOL,  but  to  pay  the  same  to  him 
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liflTe  Iiitherto  altogether  refused,  and  stall  do  refiise^  to  the    Jevbns  v. 
damageof  the  saldiWcAo/a^ofSJlyand  thereof  he  brings  smt^&c.   Harridge. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the 
Morrow  of  the  Holy  Trijiity  in  this  same  term,  until  which 
day  the  said  Rowland  and  JbAanna.had  leave  to  imparl  to  the 
said  bill,  and  then  to  answer,  &c  before  our  lord  the  king  at 
Westminster,  come  as  well  the  said  Nicholas  by  his  said  attor- 
ney, as  the  said  Rowland  and  Johanna  by  Thonuis  Greggey 
their  attorney ;  and  the  said  Rowland  and  Johanna  defend  Defendanu 
the  wrong  and  injury  when,  &c.  and  pray  oyer  of  the  in-  STliSSiuiB. 
denture  in  the  said  declaration  mentioned ;  and  it  is  read  to 
them  in  these  words,  to  wit,  '^  This  indenture  made  the  26th  Indenture  let 

fnrth. 

day  of  November,  in  the  year  of  our  Lord  1663,  and  in  the 
15th  year  of  the  reign  of  our  sovereign  lord  Charles  the 
Second  of  England,  Scotland,  France,  and  Ireland,  king, 
defender  of  the  faith,  &c,  between  Nicfiolas  Jevens,  of  the 
parish  of  St  Martin  in  the  Fields,  in  the  coimty  of  Middlesex, 
coachman,  of  the  one  part,  and  Reve  Levemere,  of  the  parish 
of  St  Martin  aforesaid,  gent.,  of  the  other  part,  witnesseth, 
that  the  siud  Nicholas  Jevens,  for  and  in  the  consideration  of 
the  rents  and  covenants  hereafter  mentioned,  hath  demised, 
granted,  and  to  farm  let,  and  by  these  presents  doth  demise, 
grant,  and  to  farm  let,  unto  the  said  Reve  Levemere,  all  that 
brick  messuage  or  tenement,  with  the  yard  and  back  sides 
thereunto  adjoining,  as  the  same  heretofore  was  in  the  occu- 
pation of  the  said  Nicholas  Jevens,  and  is  now  in  the  occu- 
pation of  the  said  Reve  Levemere  or  his  assigns,  situate  and 
being  in  Little  Bridges-street,  and  near  unto  Vinegar-yard,  in 
the  parish  of  St  Martin  aforesaid,  with  all  lights,  easements, 
profits,  conunodities,  and  appurtenances  whatsoever  to  the 
same  premises  belonging,  or  in  anywise  appertaining :  to 
have  and  to  hold  the  said  messuage  or  tenement,  yard  and 
premises,  with  the  appurtenances,  unto  him  the  said  Reve 
Levemere,  his  executors,  administrators  and  assigns,  from  the 
feast  of  the  Birth  of  our  Lord  Christ  next  ensuing  the  date 
hereof^  unto  the  full  end  and  term  of  seven  years  from  thence 
next  ensuing,  and  fuUy  to  be  complete  and  ended,  yielding 
and  paying  therefor,  yearly  and  every  year  during  the  said 
term  unto,  him  the  sidd  Nicholas  Jevens,  his  executors,  ad- 
ministrators and  assigns,  the  yearly  rent  of  twenty  pounds 
of  lawful  money  of  England,  at  the  four  usual  times  in  the 
year,  (that  is  to  say,)  the  Annunciation  of  the  Blessed  Yii]^  ^  [  ^  ] 
Mary,  the  Nativity  of  St  John  the  Baptist,  St  Michael  the 
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Jevsns  t^.  Archanffd,  and  the  Natrnty  of  our  Lord  Christ,  by  even  mid 
Harridgk.  equal  partions ;  and  if  it  shall  happen  the  said  yearly  rent 
of  twenty  ponnda  to  be  behind.and  unpaid  in  part,  or  in  all, 
over  or  after  any  of  the  feast-days  aforesaid,  wherein  the 
same  ought  to  be  paid,  or  within  ten  days  next  over  or  after 
any,  every,  or  any  of  them,  being  hiwfuUy  demanded,  that 
then  and  ftom  thenceforth  it  shall  and  may  be  lawful  to  and 
for  the  said  Nicholas  Jevens,  his  executors,  administrators  or 
assigns,  into  or  upon  the  said  messuage  or  tenement,  yard 
and  premises,  with  the  iqppurtenances  before-mentioned  to 
be  demised,  and  into  every  or  any  part  thereof  wholly  to  re- 
enter, and  the  same  to  have  again,  retain,  repossess  and 
enjoy,  as  in  his  or  theirestates.  And  the  Gaid Reve Levemere, 
for  him,  his  executors,  administrators  and  assigns,  doth 
covenant,  pronuse  and  grant  to  and  with  the  said  Nicholas 
Jevens,  his  executors,  administrators  and  assigns,  by  these 
presents,  that  he  the  said  Reve  Levemere,  his  executors,  ad- 
ministrators and  assigns,  shall  and  will  well  and  truly  pay, 
or  cause  to  bd  paid,  unto  the  said  Nicholas  Jevens,  his  ex- 
ecutors, administrators  or  assigns,  the  said  yearly  rent  of 
twenty  pounds  at  the  four  usual  feast-days  in  the  year,  or 
within  ten  days  next  after  every  or  any  of  them,  by  even 
portions,  according  to  the  reservation  aforesaid  And  the  said 
Nicholas  Jevens,  his  executors  and  administrators,  doth  cove- 
nant, promise  and  grant,  that  he  or  they  shall  or  wiU,  at  his 
or  their  own  proper  costs  and  charges,  keep,  sustain  and 
maintaiTi  the  said  messuage  or  tenement  and  premises,  with 
the  appurtenances  in,  by,  and  with  all  and  all  manner  of 
needful  and  necessary  reparations  and  amendments  whatso- 
ever, when  and  as  often  as  need  shall  be  and  require  during 
the  said  term  of  seven  years,  so  as  always  that  he  the  said 
Nicholas  Jevens,  his  executors,  administrators,  workmen,  la- 
bourers or  assigns,  be  not,  and  shall  not,  at  any  time  or  times 
in  the  said  term,  be  let,  hindered,  debarred  or  denied  to  come 
into,  out  of,  or  from  the  messuage  or  tenement  and  demised 
premises,  for  the  repiuring  and  amending  of  the  same  pre- 
mises, or  any  part  thereof,  by  the  said  Reve  Levemere,  his 
executors,  administrators,  tenants  or  assigns.  And  the  said 
Nicholas  Jevens  for  him,  his  executors  and  administrators 
doth  further  covenant,  promise  and  grant  to  and  with  the  said 
Reve  Levemere,  his  executors,  administrators  and  assigns,  by 
these  presents,  that  he  the  said  Reve  Levemere,  his  executors, 
administrators  and  assigns,  paying  the  said  yearly  rent  of  202. 
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*  and  performing  the  covenants  and  agreements  on  his  or  their    Je  vbns  v. 
part  before  mentioned,  shall  or  lawfully  may,  peaceably  and   Hahridge. 
quietly,  occupy,  possess  and  enjoy  the  said  messuage  or  tene-  ' 

ment,  and  premises,  with  the  appurtenances,  without  the  let,       *[  5  ] 
troid>le,  denial  or  interruption  of  the  said  Nicholas  Jevens,  his 
ezecators,  administrators  or  assigns,  during  the  said  term.    In 
witness  whereof  the  parties  abovesaid  to  these  indentures  in- 
terchangeably have  set  their  hands  and  seals  the  day  and 
year  thove  written."    Which  being  read  and  heard,  the  said  Defendants 
Rowland  and  Johanna  say,  that  the  said  Nicholas  ought  not  to  the  statute  of 
hare  or  maintain  his  said  action  thereof  against  them,  because  32  Hen.  8. 
^7  s&y*  that  in  a  statute  made  in  the  parliament  of  the  lord  which  makes 
Henry  the  Eighth,  late  king  of  England^  held  at  Westminster  ^^x^\^^ 
in  the   32d  year  of  his  reign,  it  was  (amongst  other  things)  to  an  alien 
ordained  by  the  authority  of  the  same  parliament,  that  all  ^^^  ' 
leases  of  any  dwelling-house  or  shop  within  this  realm,  or  any 
the  Idng^s  dominions,  made  to  any  stranger,  artificer  or  handi- 
craftsman  bom  out  of  the  king's   obeisance,  not  being  a 
denizen,  from  and  after  the  feast  of  St.^MichaA  the  Archangel 
then  next  coining  after  the  making  of  the  said  act,  should  bo 
void  and  of  none  eifect.     And  the  said  Rowland  and  Johanna 
farther  e^y,  that  the  said  indenture  in  the  said  declaration 
mentioned  was  made  by  the  said  Nicholas  Jevens  to  the  said 
Beve  J^evemere  on  the  said  26th  day  of  Novembery  in  the  15th 
year  aforesaid^  at  the  said  parish  of  St.  Martin  in  the  Fields, 
in  the  county  aforesaid ;  and  that  the  said  Reve  Levemere  at 
the  time  of  the  demise,  and  of  making  the  indenture  in  the 
6ud  declaration   above  mentioned,  was  a   stranger  and  an 
artificer,  bom  out  of  the  obeisance  of  our  said  lord  the  now 
king,  and  not  a  denizen,  that  is  to  say,  at  Paris,  in  the  king- 
dom o£  France.     And  so  the  said  Rowland  and  Johanna  say, 
that  the  said  lease  and  the  said  indenture  in  the  said  declara- 
tion mentioned,  made  as  aforesaid  to  the  said  Reve  Levemere 
by  the  said  Nicholas,  became,  by  virtue  of  the  said  act,  void 
and  of  no  efiTect     And  this  the  said  Rowland  and  Johanna  are 
ready  to  verify :  wherefore  they  pray  judgment,  if  the  said 
Nkhoias  ought  to  have  or  maintain  his  said  action  thereof  - 
against  them,  &c.  W.  Wild. 

Demurrer  in  the  usual  forai. 

And  for  causes  of  demurrer  in  law  upon  that  plea,  the  said  Causes. 
Nicholas,  according  to  the  form  of  the  statute  in  such  case        r  g  i 
lately  made  and  provided,  shews,  and  to  the  court  here  sets 
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Jeveks  v.  forth  the  causes  following,  that  is  to  say,  for  that  the  plea 
Harridge.  aforesaid  is  double,  repugnaut  in  itself,  and  wants  form,  &c.* 
"^ — * '  JF.  PowleL 

•  See  poist  T  .    J       -J 

1 60.  note  ( 1 ).         Joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here 

Curia  adTisare    15  not  yet  adyised  of  ^ving  their  judgment  of  and  upon  the 

premises,  a  day  thereof  is  given  to  the  parties  aforesaid  before 
our  lord  the  king,  at  Westminster^  until  day  next 

after  to  hear  their  judgment  of  and  upon 

the  prenuses,  for  that  the  court  of  our  lord  the  king  here  is 
thereof  not  yet,  &c. 


Case  1.  Jevens  against  the  Administrators  of  Levemere. 

In  a  plea  of       fT^HE  plaintiff  brought  an  action  of  debt  for  rent  against  the 
32^H.  s"  ^  ^  defendants  Harridge,  and  Johanna  his  wife,  as  the  ad- 

(which  makes     ministratrix  of  one  Reve  Levemere,  and  declared  that  he,  on 

void  leases  to 

alien  artificers  the  26th  of  November,  in  the  15th  year  of  the  now  king,  by 
of  dwelling-       indenture  demised  to  the  said  Beve  Levemere  in  his  lifetime, 

nouses  and 

shops),  it  seems  One  messuage,  with  the  appurtcnances,  in  the  parish  of  <Slf.  ilfor- 
a^Mhat  ^e  *"*  ***  ^^  Fields,  in  the  coimty  of  Middlesex,  to  haye,  from 
messuage  (a)  the  fcast  of  Christmos  then  next  coming,  for  seven  years, 
dtem^™ui  rendering  the  rent  of  201  yearly,  at  the  four  usual  feasts,  by 
or  shop.  &  c  equal  portions,  by  force  of  which  demise  the  said  intestate 
2  Keb.  102.  Levemere,  after  the  feast  of  Christmas,  entered  and  was  poa- 
J 16.  lis.  s.  C.  sessed ;  and  afterwards,  to  wit,  on  the  last  day  of  September,  in 
2  Show.  135.  the  17th  year  of  the  now  king,  died  intestate  so  possessed ; 
Piikington  v.     and  afterwards,  to  wit,  on  the  same  day,  administration  was 

committed  to  the  defendant  Johanna,  by  force  whereof  both 
[  7  ]  the  defendants  entered  and  were  possessed  in  right  of  the 
said  Johanna  as  administratrix,  &c. ;  and  being  so  possessed^ 
the  plaintiff  says  that  \0l  of  the  said  rent,  for  haJf  a  year 
ended  on  the  feast  of  our  Lady  next  before  the  bringing  of 
the  action,  were  in  arrear  and  unpaid ;  and  for  that  money 
the  plaintiff  brought  his  action  in  the' debet  and  detinet. 

The  defendants  pray  oyer  of  the  indenture,  which  is  en- 
tered tVt  h(Bc  verba,  as  appears  before ;  and  thereupon  they 
t  Sect  IS.         pjgjj^  ^g  statute  of  32  H.  8,  c  16. f,  by  which  it  is  enacted, 

that  all  leases  of  any  dwelling-house  or  shop,  within  this 

(a)  [See  2  Bing.  N.  C.  617-  Fenn  v.    word  <«  messuage."  See  also  4  M.  &  W. 
Grafton,  aa  to  the  legal  import  of  the    567.  Monks  v.  Dyhes.2 
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realm  or  any  of  the  king's  dominionB^  made  to  any  stranger    Jevens  v. 
ardfioer  or  handicraftsman^  bom  out  of  the  king's  obeisance^    Harridob. 
not  being  denizen,  from  and  after  the  feast  of  SL  Michael  then  ' 

next  oomingy  shaU  be  Toid  and  of  none  effect.  And  the  de- 
fendants further  esj^  that  the  said  intestate  Levemere,  at  the 
time  of  the  said  demise,  was  a  stranger  and  artificer,  bom 
out  of  the  obeisance  of  the  king,  and  not  a  denizen,  namely, 
at  Paris,  in  the  kingdom  of  France  ;  and  so  they  say,  that 
the  said  lease,  by  virtue  of  the  said  act,  was  void  and  of  no 
effect     Upon  which  plea  the  plaintiff  demurred  in  law. 

The  exception  which  was  taken  to  the  plea  was,  that  the 
defendants  had  not  averred  that  the  messuage  demised  was  a 
dweIling-4iouse ;  for  the  act  of  parliament  intended  only  to 
pnmde  that  aUen  artificers  should  not  be  harboured  here  to 
have  a  house  or  shop  to  exercise  their  trades  publicly,  to  the 
prejudice  and  impoverishment  of  the  king's  natural  subjects 
exercisLQg  the  same  trades ;  but  if  alien  artificers  will  live 
here,  as  gentlemen^  upon  their  estates,  they  may ;  and  may 
take  leases  of  stables,   coach-houses,   or  other  convenient 
houses  to  put  their  necessary  goods  in,  and  it  is  not  within 
the  words  nor  intention,  because  it  is  not  within  the  mis- 
chiefs, of  the  act ;  therefore  the  not  averring  the  messuage  to 
he  a  dwelling-house  hath  made  the  plea  bad,  because,  before 
the  statute,  all  leases  to  aliens  were  good,  (at  least  between 
the  parties,)  and  now  the  statute  makes  no  lease  void,  except 
^  shops  and  dwelUnjf-hauses  ;  and  if  it  do  not  appear  that  this 
k  a  dwelling-house,  then  it  is  not  made  void  by  the  statute, 
and  oonseqaently  it  remains  at  common  law ;  and  although 
this  be  tenned  a  messuage  in  the  lease,  yet  that  does  not 
prove  that  it  was  a  dwelling-house,  for  in  a  precipe  quod  in  a  praeipe,  % 
reddat  one  may  demand  a  stabk,  or  bam^  by  the  name  of  a  *J^2!if5  ^I? 
messuage;  for  there  is  no  other  name  appointed  mthe  register  be  demanded 
to  deimuid  them,  but  by  the  name  of  a  messuage ;  and  in  ^^,^^^^*  ^ 
13  Assize,  pL  2.  a  chapel  was  demanded  by  the  name  of  a 
messuofe,  and  the  writ  well  brought,  and  the  {daintiff  there 
leoofcnd ;  then,  if  these  may  be  demanded  by  the  name  of  a 
laeMiiage  in  apracipe,  which  ought  to  be  formal  accordingto        [  8  ] 
the  strict  mlcs  of  law,  afariiari,  may  they  pass  in  a  tease,  by 
the  name  of  a  messuage,  which  is  a  contract  between  the 
parties,  which  the  Uw  more  favours,  and  does  not  require 
Hich  precise  words  as  in  a  writ,  but  construes  it  according  to 
themtent  of  the  parties.    But  in  this  case  the  words  in  tiie 
IcMc  aie  as  proper  as  in  a  pracipe,  and  therefore  a  bam  or 
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Jevens  versus  Hamdge  ^  Ux. 


Jevens  v. 
Harridgk. 


•  6  Rep.  47. 
b.  48.     Bow- 
dale's  cue, 
Ca  lit  261.  a. 


stable  may  pass ;  and  it  does  not  appear  whether  the  mes- 
suage mentioned  in  the  lease  was  a  barn^  stable,  chapel,  or 
dwelling-house.  And  so  the  plea  is  bad  for  the  uncertiuDty, 
And  of  such  opinion  were  Twysden  and  fl^TZ^iAam,  justices ; 
but  Kelyngcy  chief  justice,  held,  that  the  messuage  shall  be 
intended  a  dwelling-house  primd  facie,  and  that  the  plaintiff 
ought  to  have  replied  that  it  was  not  a  dwelling-house,  and 
so  the  point  would  come  in  question.  Mareton,  justice,  hesi- 
tated. (1)  It  was  further  objected,  that  no  place*  was  laid 
where  Levemere  was  an  alien  artificer ;  but  to  this  it  was  an- 
swered by  the  court,  that  it  shall  be  tried  where  the  writ  was 
brought.  (2)    And  afterwards  the  defendants,  conceiving  that 


(1)  The  statute  32  H.  8.  c.  16.  is  still 
in  force ;  but  though  it  makes  leases  of 
dwelling-houses  or  shops  granted  to  any 
stranger  artificer  void,  yet  if  such  arti- 
ficer occupies  a  dwelling-bouse  or  shop 
under  an  agreement  which  does  not 
amount  to  a  lease,  as  if  he  be  tenant 
from  year  to  year,  or  for  one  year,  or  a 
shorter  time,  an  action  for  use  andoccu" 
pation  will  lie  against  him  notwithstand- 
ing the  statute.  2  Show.  1 35.  Pilkington 
y.  Peach,  (h)  And  if  an  alien- amy  oc- 
cupies a  dwelling-house  of  the  yearly 
Talue  of  \QL  as  such  tenant,  for  forty 
days,  he  gains  a  settlement  under  the 


statute  13  &  H  Car.  2.  ci2.  The 
King  V.  Easdxmme,  4  East,  Rep.  103. 
See  Harg.  and  Butl.  Co.  Litt  2.  b. 
notes  (7  )>  (8).  and  1  Anders.  25.  pi.  5^.  (c). 
(2)  In  2  Ld.  Raym.  853.  West  v. 
Sutton.  Ibid.  1243.  Pie y. Cooper;  and 
12  Mod.  125.  Ord  v.  Howard,  a  diffe- 
rence is  taken  between  a  plea  in  abate* 
ment  and  in  bar. — ^That  if  the  defendant 
plead  in  abatement,  that  the  plaintiff  is 
an  alien  enemy,  and  lay  no  venue,  it  is 
good ;  for  it  shall  be  tried  where  the 
action  is  brought ;  but  where  such  plea 
is  pleaded  in  bar  of  the  action,  it  must 
be  pleaded  with  a  venue,  and  conclude 


{b)  [Where,  however,  in  trespass  for 
entering  the  plaintiff's  dwelling-house 
and  expelling  him,  it  was  pleaded  that 
the  plaintiff  was  an  alien  artificer ;  and 
that  the  defendant  agreed  to  grant,  and 
the  pluntiff  to  take,  contrary  to  the 
statute,  a  lease  of  the  house  for  21 
years ;  and  that  the  plaintiff  took  pos- 
session on  the  faith  and  terms  of  such 
agreeinent,  with  the  view  and  intent  to 
carry  the  same  into  execution  and  not 
otherwise;  whereupon  the  defendant 
entered,  &c.,  the  door  being  open  and 
no  person  therein  of  whom  defendant 
could  demand  possession ;  it  was  held 
that  the  plea  was  good  ;  for  that  either 
the  interest  of  the  plaintiff  was  by  lease, 
an^ig^sequently  void  by  the  statute, 
tenancy  at  will  created  in 
T  an  unlawful  agreement, 


which  the  defendant  might  at  any  time 
put  an  end  to  by  entry.  9  A.  &  £.  857. 
Lapierre  v.  Mcintosh*  1  Perr.  &  D. 
629.  S.C.  But  now  by  stat  7  &  8 
Vict  c.  66.  s.  5.  every  alien  friend  re- 
sident here  may  take  and  hold  any  lands, 
houses,  or  other  tenements,  for  the  pur- 
pose of  residence  or  occupation,  or  of 
any  business,  trade,  or  manufacture,  for 
any  term  of  years  not  exceeding  21,  as 
fully  and  effectually,  and  with  the  same 
rights,  &c,  (except  that  of  voting  at 
parliamentary  elections),  as  a  natural 
born  subject] 

(c)  See  3  Mod.  94.  Bridgham  v. 
FrofUeCi  that  an  alien  vintner  is  not 
within  this  statute.  [And  it  has  been 
held  not  to  make  void  an  assignment  of 
a  lease.  12  M.  &  W.  129.  WooUtm  t. 
Strfenani,2 


\^ 
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^  indent  of  the  court  would  be  against  them,  paid  the     Jevs:^^  "* 
pfaintiff  his  rent  and  charges,  as  I  heard  from  JPowkty  the   Hab^*^ 

plaintiflfs  attorney :  and  so  no  judgment  was  given,      Saun- 

dm  of  counsel  with  the  pkintiff. 


with  an  averment,  because  such  plea 
does  not  barely  go  to  the  person  or  to 
the  point  of  the  writ,  but  to  the  point 
of  the  action,  and  to  the  right.     And 
M  12  Mod.  503.    Vexey  Y.  SmWh  HoU, 
C.J.  aajs,  t2iat  though  the  precedents 
be  both  ways,  yet  this  is  the  true  differ- 
ence.   See  also  2  I^.  Raym.  1173.  and 
I50i.  that  where    alien  n6  is  pleaded 
w  bar,  the  plaintifP  cannot  reply  that 
Je  was  bom  in   England  generally,  as 
he  may  when   it    is   pleaded  in  abate- 
jnent,  but  mast  reply  that  he  was  bom 
^England,  to    wit,    at  such  a  place, 
^*^»«wwe  the  replication  is  bad.   1  Sid. 
357.  Prteman  v,  .San^.     But  this  differ- 
^  is  no  longer     regarded ;   a  venue 
pebg  now  aUke    uxmecessary,  as  well 
apleasin  bar  ^s    in   abatement    The 
«>ctrine  of  venues      w^as    clearly    and 
««^Uy  stated   \>y    .Et/re  C.  J.  in  de- 
KTering  the  judgment    of  the  court  of 
Common  Pleas,  in    jn^Merian  v.  lldtrUmy 
2H,  Black.  161.    «•  Tliat;  as  defendants, 
^  respect  to    transitory  niatters,  are 
J'^d  to  lay  tbe    wenues  in  their  pleas 
m  the  place    laid     in     the    declaration, 
and  since  the     st&t.  ^  Ann.  c.  16.  s.6. 
itts  directed  tKat  tlie  jury  shall  come  de 
^"^n^ore  comiUMtw^^    the     law    of  venues 
»ifl  be  found  to    l>e     wery    substantiany 
altered,  and  to  lie  in  a  narrow  compass ; 


and  the  distinction  between  layi«»^  ^ 
venue  at  all  in  a  plea,  and  being  ol>l»^ 
to  lay  the  same  venue  as  in  tb<5 
daration,  will  be  a  distinction 
out  a  difference*  And  the 
now  is,  that  the  place  laid  in  the  d.^^ 
ration  draws  to  it  the  trial  of  ^^^^ 
thing  that  is  transitory,  and  it  sli^o^ 
seem,  that  neither  Jarms  ofpUadin^S^^  ^ 
ancient  ruies€>f pleading,  establishes^  «^ 

a  differentprihciple,  ovLghttww  toprc^^^ 

And  therefore  a  replication  to  a  -p^^^ 

ne  unqties  accoupie,  stating  the  ma.T'X'i 

to  have  been  at  Eclin-bttrgh  in  Sc€>^M^ 

without  laying  any  venue  in  Etm^E* 

was  adjudged  to  be  ^ood  upon  a.  8x>. 

demurrer;  for  as   tbe  inserting    o*^ 

the  replicatfon  -wrould  be  nugat-oir'^ 

want  of  it  can  do  no  harm.      T^l^  • 


trine  was  afterwards  cited  anci  ^^^ 
of  by  LfOrd  Kent/on.^  in  giving  til 
ment  of  the  K.  B    ~  *^-  --  ^^•^ 


m  the 
V.  De  Garayy   7    Term  Rep, 
where  it  was   held,    upon  th^  ^ 

of  Ilderton  ▼.  lider^on,  that  i|.  ^^-f  i 
cessary,  in  a  plea  in  *hat^^^^  ^ 
another  person  ought  to  hav^^^^ w  ^' 
with  the  defendant,  to  lay  a  ^  ^"^^^  ^ 
if  it  be  pleaded,  that  such  ^  ^^  ^-^ 
is  still  alive,  to  vidt,  in  >§>a^*     *^^^  ^^^ 


surplusage,  and   will   be  cs^*^     j  | 

pleaded  without  any  venu^.^  ^  ^  -  ^     i , 


^   "Va 


(d)  t  And  now  by  Reg.   Gen.  HiL  T. 
♦  W.  4.  Pleading.    No.  8.  it  is  provided, 
^  '*  the  name   of  a  connty  shall  in  all 
c^Bes  be  stated  in  tbe  maurgin  of  a  decla- 
ntioD,  and  shall  l>e  taken  to  be  the  venue 
istended  by  tbe  plaintifT,  and  no  venue 
^^  be  stated  in  tbe  body  of  the  decla- 
ration or  in   any    8ul>seqoeiit  pleading; 
pr^>nded,  that   in  eases  where  local  de- 
tcriptiOQ    is    nomr     required*   sach  local 


description  shall  be  give^j  ^^ 
the  insertion  of  a  veli^/* 
this  rule,  is  not  a  sub44^,^  ^ 
nor  a  ground  for  HHiij^, 
claration.    The  odI\  g. 
to  a  judge  at  cbaiiiWt  ^ 
venue.  1  Cr.  M*^; 

fcB.590  ^.'. 


N-. 
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8  b  Jevens  versus  Harridge  ^  Ux. 

Cases.  The  same  Jevens  against  Harridge  and  Wife,   Ad- 

ministratrix of  Levemere. 

Trin.  18  Car.  U.  Roll  149. 

S.C.  2  Keb.  T\EBT  on  bond  made  by  the  intestate^  with  a  piofert  into 
i^d  308^^*  "^^  court — The  defendants  craye  oyer  of  the  bond,  and  it 
Oyer  caonot  be  is  read  to  them ;  they  then  pray  oyer  of  the  condition  of  the 
dwd*&c°which  hond,  and  it  is  read  to  them  in  Iubc  verba,  **  The  condition 
18  not  brought  ftc."  and  it  was  for  performance  of  coyenants  in  an  inden- 
if  it  be,*and  tiie  ture  made  between  the  plaintiff  and  the  intestate ;  and  after 
deed,  Ac.  is  set  oyer  of  the  condition,  the  entry  upon  the  roU  was,  that  the  de^ 
form!  and  must  fendatUs  prayed  oyer  of  the  indenture  mentioned  in  the  condition^ 
^  ^"^^^^  ^  which  was  not  brought  into  court,  and  it  is  read  to  them  in 

these  words,  to  wit,  ^^  This  indenture,  ftc"  and  set  out  the 
whole  indenture  in  Englishy  by  which  it  appeared  that  the 
plaintiff  had  leased  a  messuage  to  the  intestate  for  a  term  of 
years,  rendering  rent,  and  the  intestate  covenanted  to  pay 
it,  as  in  the  preceding  case;  and  thereupon  the  defendants 
pleaded  the  same  plea  ajs  before,  but  in  this  plea  they  averred 
that  the  messuage  was  a  dwelling-house :  upon  which  plea  the 
plaintiff  demurred  generally.  And  the  exception  was,  that 
the  defendants  had  prayed  oyer  of  an  indenture  which  was 
not  brought  into  court  by  the  plaintiff^  nor  appeared  to  be  in 
court  at  alL  For  the  plaintiff  has  brought  only  the  bond  into 
[  9  ]  court,  but  no  indenture ;  and  the  defendants  ought  to  have 
brought  the  indenture  into  court  to  defend  themselves :  but 
here  no  indenture  appears  to  be  in  court,  and  therefore  praying 
oyer  thereof  is  frivolous  and  idle,  and  the  court  ought  not 
to  regard  it,  but  should  construe  it  as  the  idle  entry  of  the 
clerk.  And  when  a  deed  is  not  in  coiirt  no  oyer  can  be 
granted,  as  in  11  J31 4.  12.  13.  |r  44.  Bro*  oyer  de  records, 
&c  8.  The  defendant  in  the  common  bench  could  not  have 
oyer  of  the  record  of  a  judgment  in  the  court  of  Kingston- 
upon'HuUy  because  the  record  was  not  in  the  court  of  conomon 
bench,  but  remained  in  the  inferior  court  (1)    And  it  was 


(1)  The  reason  whereof,  says  Lord  5  Rep.  75.  a.  and  Co.Litt.231.b.;  and 

Broke,  seems  to  be,  because  the  record  therefore    the   party   may    plead    the 

remains  in  the  inferior  eourt,  and  not  record   without   profert.    Willes,  559. 

in  the  custody  or  power  of  the  party ;  SUtm  v.  Bawiinson.   IbiiL  689.    I^tley 

and  herewith   agree    Wymark*8   case,  v.  FoxalL  (a)    So  where  a  person  has 


(a)  In  Stoney^Batolinsonfitwasheld,    payee  of  a  promissory  note  indorsed  it 
that  where  the   admimstrator  of  the    to  the  plaintiff,  the  latter  might  sue  on 
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htiket  objected^  that  by  this  means  the  plaintiff  would  be  Jevems  v. 

tricked;  for  suppose  the  defendants  had  misrecited  the  inden-  Harridge^ 
tore)  or  had  omitted  any  of  the  covenants,  or  perhaps  had  set 


no  right  to  the  possession  of  the  deed 
or  counterpart,  as  the  owner  of  a  rent- 
charge,  he  may  plead  it  without  profert. 
1  Vez.  394.  W^Ufield  v.  FausseL  So 
where  a  person  pleads  a  deed  operating 
nader  the  statute  of  uses,  there  is  no 
neoesaity  of  making  aprofert  Dy.277.  a. 
Eskff's  case,  and  the  notes  in  the  mar- 


gin. Cro.  Jac.  217-  l£iBx\o^  Huntingdon 
y.Mildmay,  Cro.  Car.  441.  Stockman  v. 
Hampton.  Sir  W  Jones,  377.  S.  C. 
Carth.315.  Reynet  y.  Long,  1  Vez.  394. 
3  Term  Rep.  156.  Read  v.  Brookman. 
Co.  Litt.  35.  b.  note  (6).  2  H.  Black. 
262.  Bolton  v.  Bp.  of  Carlisle,  (h)  So 
in  a  conveyance  by  feoffment ;  for  the 


the  note  without  making  prefer    of  the 
letters  of  administration,  granted  to  the 
iodorser.    In  Tiiley  y.  FoxaU  it   was 
held,  that  where  the  defendant  justified 
under  process    of   an   inferior   court, 
erected  by  letters  patent,  he  need  not 
make  profert  of  them.    And  generally 
the  rule  is  laid  down  in  6  Rep.  38.  b. 
Bellamy's  case,  that  it  is  unnecessary  to 
make  profert  where  the  party  does  not 
daim  anv  interest  under  the  deed. — 
See  also  10  Rep.  92.  Dr.  Leyfield*s'case. 
(b)  8  T.  R.  573.  Banfn  v. Leigh  and 
another,  per  Lord  Kenyan  C.  J.  2  Bos. 
&   PuL  387.      Onslow   v.  Smith,  per 
Heathf  J.     [This  doctrine,  as  to  deeds 
operating  under  the  statute  of  uses,  pro- 
bably arose  from  the  circumstance  that 
such  conveyances  were  in  form  con- 
veyances to  A.  to  the  use  of  B. ;  and  so 
A^  not   B.,   was  considered    to  have 
the  possession  of  the  deed ;  and  conse- 
quently, (as  in  the  case  of  the  owner  of 
the  rent  charge,)  when  B.  pleaded  it,  the 
judges  did  not  require  him  to  make 
profert   Cro.  Car.  209.  Gray  v.  Fielder^ 
Cro.  Car.  441.     Another  reason  is  to  be 
found  in  some  cases,  viz.  that  the  party 
plemding  is  not  '<  in  the  per;"  which 
is.  in  fact,  only  another  technical  mode 
of  eipressing  the  same  thing.    If  a  man 
is  in  ^  fit  Me  per/*  he  is  in  by  the  party 
executing  the  deed ;  it  in"  in  the  post^ 
he  is  in  by  the  party  to  whom  the  deed 
ia  exscuted*    Hence  it  follows,  that  in 


pleading  a  conveyance  by  lease  and 
release,  notwithstanding  that  it  is  not 
necessary  to  make  a  profert  of  the  lease, 
yet  a  profert  must  be  made  of  the  re- 
lease  :  for  although  the  bargain  and  sale 
for  a  year  operates  by  force  of  the  statute 
of  uses,  yet  the  release  is  a  deed  ope- 
rating merely  at  common  law,  and  in 
favour  of  the  party  to  whom  it  is  exe- 
cuted ;  and  he  is  the  person  who,  ac- 
cording to  law,  must  be  presumed  to 
have  the  possession  of  it    6  Mees.  & 
W.  722.   Jenkin  v.  Peace.    The  general 
rule  is,  that  a  party  is  not  required  to 
make  profert  of  an  instrument  to  the 
possession  of  which  he  is  not  entitled. 
Therefore,  where  in  debt  on  bond  there 
was  a  plea  of  the  plaintiff's  bankruptcy, 
and  the  replication  stated  that  the  plaintiff 
had,  by  indenture,  before  his  bankruptcy, 
assigned  the  bond  to  G.  and  £.  as  a  secu- 
rity for  a  larger  debt,  and  that  the  action 
was  prosecuted  for  their  benefit,  it  was 
held  that  no  profert  of  the  indenture  was 
necessary.  9 A. kE.292.  JDanger^ld v. 
Thomas.  lPerr.&D.207.S.C.  The  only 
exceptions  to  the  general  rule  are,  where 
the  party  pleading  acts  as  ser^'ant  to 
another,  or  where  there  is  a  privity  of  in- 
terest between  them,  as  in  the  case  of 
a  release  to  a  reversioner,  of  which  the 
tenant  for  life  may  avail  himself,  if  he 
can  get  hold  of  it;   So  also  in  the  case 
of  an  heir  or  executor,  who  may  plead  a 
release  to  the  ancestor  or  testator  whom 
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Jevsns  v.     out  another  indenture  between  the  parties,  to  -wliidi  the  con- 
Ha  BRIDGE,    dition  was  not  intended  to  rrfer,  the  pkinttff  is  deprived  of 

his  replication :  for  he  cannot  say  nan  estfadtum^  becaose  the 


estate  passes  by  the  livery;  and  the 
statute  of  frauds,  29  Car.  2.  c.  S.  which 
requires  that  livery  should  be  accom- 
panied by  some  instrument  in  writing, 
has  not  altered  the  form  of  pleading. 
3  Term  Rep.  ibid.  Co.  Lit  35.  b.  n. 
(6).  And  in  some  cases,  where  by  law 
a  profert  is  necessary,  it  has  been  held 
to  be  a  sufficient  reason  to  dispense  with 
the  necessity  of  it,  to  state  either  that 
the  deed,  which  is  pleaded,  hath  he&i 
lost  by  time  and  accident;  or  by  any 
other  casualty,  as  by  fire,  &c.  3  Term 
Rep.  1.51.  by  the  opinion  of  three  judges: 
(though  Lord  Hardwicke  strongly  in. 


clined  to  the  oontrary  in  the  above- 
cited  case  of  Whitfield  v.FausMet.-) 
10  East,  S5.  Hendy  y.  Stquhensim:  (c) 
or,  that  the  deed  is  in  the  hands  of  Uie 
opposite  party,  or  is  destroyed  by  him, 
Totty  V.  Nesbitt^  cited  in  Bead  y.Brook'^ 
many  3  Term  Rep.  153.  But  if,  in  these 
cases,  the  deed  is  inadvertently  pleaded 
with  a  profert,  the  adverse  party  is  en- 
titled to  oyer  of  course.  Tot^  v.  NabiU, 
and  MatisoH  v.  Atkinson,  cited  in  Read 
y.jBrookman:  but  in  that  case  the  court 
will  give  the  party  leave  to  amend  the 
pleading,  and  state  the  circamstanoes 
to  excuse  the  profert    Ibid.    See  1 


they  respectively  represent ;  as  also  in 
that  of  several  tort  feasors;  for  in  all 
these  cases  there  is  a  privity  between 
the  parties,  which  constitutes  an  identity 
of  person.  But  there  is  no  such  privity, 
generally  speaking,  between  a  principal 
and  surety:  and  therefore  where  a 
defendant,  a  surety,  by  deed  poll  guaran- 
teed to  the  plaintiff  the  payment  of  a 
sum  of  money,  it  was  held  that  in  an 
action  on  the  guarantee,  the  defendant 
might  plead  an  indenture  of  release 
from  the  plaintiff  to  his  principal  with- 
out making  profert  of  the  indenture. 
8  Mees.  &  W.  751.  Bain  v.  Cooper, 2 

(c)  In  which  case  it  was  held,  that  a 
non-existing  grant  cannot  be  pleaded 
without  stating  the  date  and  names  of 
the  parties.  [The  decision  of  Bead  v. 
Brookman  was  regarded  by  Lord  Eldon 
as  tending  to  a  mischievous  confusion  of 
the  doctrines  of  law  and  equity,  and  he 
used  to  express  very  strongly  his  dis- 
satisfaction with  it  6  Ves.  813.  Ex 
parte  Greenway.  7  Ves.  19.  Bromley 
V.  Holland.  9  Ves.  466.  EaH  India 
Company  v.  Boddam.    1  Bligh,  N.  S. 


542.  DuffUldv.Elwes.  And  it  should 
seem  that  profert,  when  requisite^  ou^t 
only  to  be  excused  in  cases  of  extreme 
necessity.  Therefore  it  is  not  sufficient 
to  allege  as  an  excuse,  that  the  deed  has 
been  delivered  to  the  opposite  party ; 
4Mees.&W.538.  Wallie v. Harrison ; 
nor  that  the  deed  is  ''  in  the  possession 
of  certain  persons,  to  wit,  J.  B.  H.  and 
J.  T.,  who  before  and  at  the  time  of 
the  commencement  of  the  suit  and 
thence  hitherto  have  held  and  still 
hold  the  same  by  agreement  thereto- 
fore in  that  behalf  made  between  the 
plaintiff  and  defendant"  6  Mees.  &  W. 
718.  Hill  v.  Marsden.  Where  the  de- 
claration alleged,  in  excuse  of  profert, 
that  the  indenture  "  being  in  the  pos- 
session of  defendant,"  the  plaintiff 
"  cannot  produce  the  same,**  a  plea  that 
the  indenture  ^'  is  not  in  the  possession  " 
of  the  defendant  ffuxib  etformdf  &q»  was 
held  bad  on  special  demurrer,  as  referring 
to  the  time  when  the  plea  was  pleaded, 
not  to  the  time  pointed  to  in  the  decla- 
ration. 12  A. &  £.654.  Fi^er  Y.Ford. 
4  Perr.  &  D.  347.  S.  C.J 
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defendants  have  not  alleged  it  to  be  the  deed  of  the  plaintiffs,  Jsveks  v. 
but  have  only  prayed  oyer  of  the  indenture  mentioned  in  the  Hakridob. 
condition,  which  may  as  well  be  the  deed  of  the  defendants 
intestate  under  his  seal,  as  the  plaintiff's ;  and  if  so,  the  plain- 
tiff cannot  plead  non  est  factum,  because  it  is  not  charged  to  be 
his  deed.  And  it  was  further  argued,  that  the  defendants 
should  have  brought  one  part  of  the  indenture  imder  the 
phuntiff's  seal  into  court,  and  shewn  in  what  place  it  was 
made,  and  put  out  the  whole  substance  thereof  in  Latin ;  and 
then  if  they  had  misrecited  it,  or  had  pleaded  a  false  inden- 
ture, the  plaintiff  might  have  replied  nan  est  factum,  or  he 
might  have  prayed  oyer  of  it,  and  caused  the  indenture  to  be 
entered  truly,  and  so  relieved  himself  against  the  falsity  of  the 
defendants.  (2) 


Wils.  16.     Tkaresby  v.  Sparrow.  2  Str. 
1186.  S.C.  (d) 


(2)  By  demurring  to  the  plea :  See 
the    reason    thereof,    post    316.  317. 


(<f)  Profert  is  unnecessary  where  a 
deed  is  stated  only  as  inducement. 
8  T.  IL571.  BanfiU  Y.Leigh.  [9  A.  &  £. 
292.  Dangtrfield  v.  Thoma8.'\  So  of  an 
award.  See  2;  Saund.  62.  b.  note  (5.) 
See  also  2  Saik.497.  Morrises  case; 
from  which  it  seems,  that  if  neither  pro- 
fert nor  excase  for  it  be  necessary,  the 
making  profert  is  bat  surplusage,  and 
the  court  will  not  compel  the  party  to 
give  oyer.  Bat  if  oyer  be  given  in  such 
a  case,  the  opposite  party  is  entitled  to 
consider  the  whole  instrument,  as  it  is 
set  out^  as  part  of  his  adversary's  plead- 
ings. Post  317.  note  (2.)  It  has  been 
held  that  oyer  of  a  deed  oT  which  profert 
IS  made  in  a  declaration  cannot  be  de. 
manded  after  the  term  in  which  the 
profert  is  made:  1  Mod.  69.  Anon. 
1  T.  R.  149.  The  King  v.  Amery.  See  the 
reason  in  5  Rep.  75.  a.  WymarK%  case. 
[But  since  the  New  Rules,  this  seems  in- 
applicable ;  and  the  rule,  it  is  conceived, 
now  is,  that  oyer  is  demandable  at  any 
period  before  the  time  for  pleading  is 
out,  though  it  has  been  extended  by  a 
jadge's  Older  on  terms ;  unless  the  order 
expiesdy  except  the  right  to  demand 


oyer.  2  Cr.  Mees.  &  R.  694.  Good^ 
riche  v.  Turley.  S.  C.  1  Tyr.  &  Gr.  149. 
And  the  right  is  not  waived  by  pleading, 
unless  the  plea  be  to  the  bond,  or  other 
instrument,  of  which  oyer  is  demanded. 
Ibid.]  Though  oyer  is  not  in  strictness 
demandable  of  a  record,  yet  if  a  judg- 
ment of  the  same  court  be  pleaded, 
the  party  pkading  it  must  give  a  note 
in  writing  of  the  date  and  number 
of  the  roll  whereon  it  is  entered  and 
filed,  or  the  plea  will  not  be  received. 
See  Tidd's  Pract  742.  and  the  cases 
there  cited.  Post  92.  note  (3)  [As  to 
pleading  a  judgment  of  anoUier  court, 
see  Reg.  Gen.  H.  4  W.^4.  Practice  8.] 
If  profert  be  made  of  a  deed  in  a  de- 
claration, and  non  est  factum  be  plead- 
ed, the  plaintiff  will  not  be  allowed  to 
prove  at  the  trial  that  the  deed  has  been 
destroyed,  and  to  give  secondary  evi* 
dence  of  its  contents.  4  East,  585. 
j9mt£A  and  others  v.  Woodward;  but  if 
it  be  lost  or  destroyed  afkt  declaration, 
he  may  move  to  put  off  the  trial  and 
amend.  Ibid.  But  the  motion  must  be 
made  before  the  trial,  and  it  is  too  late 
to  move  at  nisi  prius.     1  Stark.  74. 


9c 


Jevens  verstis  Hamdge  4*  ^^* 


Jbvsns  v.        Bat  notwithstanding  thifl,  it  was  adjudged  that  upon  a  ge- 
Harridok.   nexal  demurrer,  the  plea  was  good  in  substance,  although  it 
was  not  formal :  for  it  shall  be  intended  to  be  the  true  inden- 


Smith  T.  Yeomant.  If  the  defendant, 
after  craving  oyer  of  a  deed,  do  not 
set  forth  the  whole  deed,  or  mtsrecite 
it,  the  plaintiff  may  either  sign  judg- 
ment as  for  want  of  a  plea ;  4  Term 
Rep.  370.  Wallace  v.  Duchess  of  Cum" 
berland;  or,  he  may  by  his  replication 
pray  that  the  decki  may  be  inroUed, 
and  procure  it  to  be  truly  inrolled,  and 
demur.  Com.  Dig.  Pleader  (P.  1.). 
See  Ferguson  v.  Maekrethf  4*  Term 
Rep.  370.  note  b.  (e)  For  by  craving 
oyer,  the  defendant  undertakes  to  set 
out  the  whole;  the  distinction  being, 
that  where  a  party,  having  craved  oyer 
of  a  deed  or  other  instrument,  does 
upon  such  oyer  misrecite  it,  the  other 
side  may  relieve  himself,  by  praying 
thtU  the  deed,  &c.  may  be  inroUedin  hoc 
verba;  but  where  a  person  who  is  bound 
to  set  out  a  deed,  or  other  instrument, 


(as  in  the  case  of  a  bond  conditioned 
for  performance  of  covenants  contained 
in  an  indenture,)  sets  it  out  with  a 
profert  and  misrecites  it,  the  other  side 
may  relieve  himself  by  praying  oyer 
of  the  deed  or  other  instrument,  and 
setting  it  out  in  hoe  verba,  Ferguson  t. 
Moi^reth.  1  Str.  227.  Stibbs  v.  Clougk. 
When  oyer  is  taken  of  a  bond  and  the 
condition,  though  it  is  usual  in  practice 
not  to  set  forth  the  bond,  but  to  say, 
<<  and  it  is  read  to  him,  &c.'*  and  then 
to  pray  oyer  of  the  condition,  and  set 
it  forth  in  hiBc  verba^  yet  regularly  the 
bond  ought  to  be  entered  at  large,  as 
well  as  the  condition :  for  if  it  be  ma- 
terial to  the  plaintiff  that  the  bond 
should  be  set  forth,  he  may  in  his  repli- 
cation pray  that  it  may  be  inrolled, 
and  so  set  it  forth.  Garth.  301,  302. 
Abney  v.    White,   1  Lutw.  680.  686. 


Paine  v.  Bttstin.  If  a  deed  be  pleaded 
as  a  lost  deed  according  'to  the  truth, 
and  nan  est  factum  be  pleaded,  and 
afterwards  the  deed  be  found  before 
trial,  it  may  be  given  in  evidence.  2 
Camp.  557.  Hawhy  v.  Peacock  and 
another,  per  Lord  Ellenborough  C.J. 
[In  covenant  by  a  lessor  against  a  lessee, 
on  an  indenture  of  demise,  it  is  no  va- 
riance if  the  plaintiff  in  his  declaration 
makes  profert  of  the  "  said  indenture^ 
and  at  the  trial,  on  a  plea  of  non  est 
factum,  produces  the  counterpart  exe- 
cuted by  the  lessee.  3  B.  &  Adol.  396. 
Pearse  v.  Morrice.'] 

(e)  The  party  praying  oyer  is  en- 
titled to  a  copy  of  the  attestation  and 
names  of  the  witnesses.  Willes,  288. 
Langmore  v.  Rogers*  [Where  in  an  ac- 
tion brought  on  an  administration  bond 
by  a  creditor  of  the  deceased,  in  the 
name  of  the  archbishop,  the  defendant 


craved  oyer  of  the  bond  of  which  pro- 
fert had  been  made  in  the  declaration, 
but  the  archbishop's  officer,  who  had 
the  custody  of  the  bond,  refused  to 
attend  at  the  office  of  the  defendant's 
attorney  with  it  for  the  purpose  of  oyer ; 
it  was  held  that  furnishing  an  office 
copy  of  the  bond  to  the  defendant's  at- 
torney, or  producing  it  to  him  at  the 
registrar's  office  in  Doctors  Commons, 
was  not  sufficient  oyer;  and  the  pro- 
ceedings in  the  action  were  stayed  until 
the  bond  should  be  produced  in  the 
usual  course.  3  Bing.  N.C.789.  Arch^ 
bishcp  of  Canterbury  V.  Tubb.  If  profert 
be  made  by  an  executor  of  *'  the  letters 
testamentary,"  and  oyer  is  craved  of 
them,  he  must  give  a  copy  as  well  of 
the  will  as  of  the  certificate  of  the  Ordi- 
nary. 4  Bing.  N  C.  235.  Daly  v. 
Mahon.    S.  C  3  Scott,  299.] 


Mich.  18  Car.  11.  Regis. 

tmey  and  that  it  is  in  courts  although  it  does  not  appear  so  by 
the  record :  and  if  the  defendants  had  endeavoured  to  trick 
the  plaintiff  he  might  have  aided  himself  by  complaint  to  the 
court.  But  the  court  agreed  that  the  defendants  (3)  in  this  case 
ought  to  shew  the  deed,  and  not  the  plaintifi^  by  law,  although 
the  court  will  sometimes  compel  the  plaintiff  to  give  a  copy 
of  an  indenture  to  the  defendant,  if  he  swears  that  he  never 
Iiad  one  part*^  or  that  he  hath  lost  it  (t)    But  this  is  from 
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•  Cro.  Jac 
429.    1  Sid.  5a 
In  debt  upon 
bond  to  per- 
fbnn  coTenanti 
in  an  indentim 
after  oyer  of 
the  condition* 


Bkwei  T.  AfpUby.  But  if  no  use  is 
Bwant  to  be  made  of  the  bond,  there 
seems  to  be  no  need  to  pray  oyer  of  it  at 
al^  or  enter  any  such  prayer ;  but  it  is 
sofficient  to  pray  oyer  of  Ae  condition 
mfy.  Lib.  Plac  209.  pi.  220.  For  the 
bond  and  condition  are  considered  as 
distinct,  the  bond  being  complete  with- 
ont  the  condition ;  therefore  there  may 
be  oyer  of  one^  without  any  of  the  other. 
Post  28ft  290.  Cb&eff  T.  Vaughm.  And 
praying  oyer  of  one  does  not  entitle  the 
party  to  oyer  of  the  other,  but  it  must 
be  demanded  of  both,  if  wanted.  6  Mod. 
237.  CboA  ▼.  Remington.  And  in  this 
respect  the  condition  or  indorsement  of 
a  bond  differs  from  a  condition  or  in- 
dorsement on  a  deed;  for  the  indorse- 
ment on  a  deed  made  at  the  time  of  its 
being  executed  is  part  of  the  deed,  and 
tkerefore  there  can  be  no  complete  oyer 
of  the  deed  without  the  indorsement 


6  Mod.  237.  (J)  No  oy6r  is  grantable  of 
a  private  act  of  parliament  Doug.  47% 
477-  Jefferf^  v.  Wkite.(jsi)  Nor  of  a  r«- 
cordi  as  letters  patent  inroUed  in  Chan* 
eery,  though  pleaded  with  a  profert 
1  Term  Rep.  149.  Rex.  y  Amery.  To 
deny  oyer  when  it  ought  to  be  granted 
is  error.  6  Mod.  28.  Longmttv.  ThUtle- 
foorth.  In  order  to  bring  error,  the 
party  who  insists  upon  oyer  must  enter 
his  prayer  on  record.  (A)  This  is  in  the 
nature  of  a  plea;  and  the  other  side 
may  either  counter-plead  or  demur  to 
it,  and  the  court  will  give  judgment 
thereon.  6  Mod.  28.  2  Salk.  4^8.  2  Ld. 
Raym.  969,  970.  S.C.  But  it  is  no 
error  to  grant  oyer  where  it  ought  not 
to  be.    Ibid. 

(3)  So  Co.  Ent  130—134.  Post  59. 
Gainrfard  v.  Griffith,  Lib.  Plac  141. 
209.  Lil.  Ent  115. 118.  Neither  can 
the  defendant  plead  performance  with- 


(/)  [Slecitf,  where  the  indorsement  is 
node  after  the  execution.  iDowl.  N.S. 
288.  Smith  v.  Goldsworthy.'] 

(g)  Nor  of  an  original  writ ;  and  if 
the  defendant  craves  oyer  of  it,  the 
l^aintiff  may  sign  judgment  as  for  want 
of  a  plea.  1  Doug.  227*  Boats  v.  Ed" 
wards.  The  effect  of  the  refusal  of  the 
courts  to  grant  oyer  of  an  original  has 
been  to  prevent  a  plea  in  abatement  of 
the  writ  for  want  of  the  defendant's  ad- 
dition ;  for  no  such  plea  can  be  pleaded 
until  after  oyer.  7  East,  3SS.  Deshons  y* 
Btad,  post  318.  note. 

(i)  [He  has  no  right,  however^  to  have 
VOL.  I. 


it  entered  of  record,  unless  it  was  made 
in  due  time ;  if  he  was  out  of  time  by 
the  practice  of  the  court,  he  has  no  right 
to  call  on  the  othar  side  to  counter-plead. 
2Cr.  Mees.  &  R.  694.  1  Tyr.  &  Gr.  149.] 
(t)  [4  Doug.  202.  Sidgier  Y.Aldus.'} 
Where  one  part  only  of  an  instrument 
is  executed,  and  it  is  lodged  in  the 
hands  of  one  party  for  the  use  of  both, 
the  court  will  compel  the  production  of 
it  for  the  use  of  the  other  party.  1 
Taunt  386.  J92aA€y  v.  Porler.  4  Taunt 
666.  King  v.  King.  4  Taunt  157.  BaU" 
hnan  v.  PhiUips,  in  which  last  case  the 
production  was  required)  in  order  to 
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Hawe  terws  Pknner. 


HARRIDGt. 


the  dcfaiduit 
Might  to  shew 
tha  indciitiin^ 
and  not  the 


[10] 


the  feixnir  of  the  court,  and  not  of  right,  for  the  entry  always 
BuppoeeB  it  to  be  brought  into  court  by  the  defendants.  But 
they  held  that  this  manner  of  pleading  was  uded  by  the  star 
tute  of  27th  Eliz.  c.  5.  upon  a  general  demurrer;  but  that  it 
would  be  otherwise  upon  a  special  demurrer.  And  judgment 
was  given  for  the  defendants,  that  the  plaintiff  should  take 
nothing  by  his  bill  (see  7  IT.  4.  1.),  that  the  plaintiff  in  such 
case  ought  to  shewtiie  indenture ;  but  it  seems  not  to  be  law 
at  this  day.     Saunders  of  counsel  with  the  plaintiff 


oat  ftrtt    stating  the  deed.    AU.  7S.    t.  BaiL   425.  Tf^wsoi  t.  Wooldrid^ 
iBZKt  T.  iBMT.  1  Sid  5a  Ibid.  97.  Zaott    CBrth.  5.  Fortune  y.I}omi.(k) 


have  the  ioitrament  stamped.  1  B.  &  B. 
SIS.  Morrow  y.Saunders.  [6Bing.614. 
Bloggv.KuU.  8Bing.  1.  Devenogey. 
Bouverie.  S  Cr.&  M.  456.  JBeti/.v.  Cb&- 
NMui.  1  Mees.  &  W.  207.  Doe  dem. 
Morris  r.  Roe.  1  Dowl.  163.  Doe  v. 
SlighL'}  SeeuSf  where  two  parts  of  an 
instroment  are  executed,  and  one  of  the 
parties  loses  his  part  6  Taunt.  302. 
Street  v.  Brown.  [2  Yonnge  &  J.  4. 
Woodcock  V.  Worthinffion.  2  Cr.  & 
Jerv.  625.  Travis  v.  Collins.  But  see  2 
Cr.  Sc  Jerv.  278.  Neale  y.  Swind.  The 
principle  appears  to  be,  that  where  there 
is  only  one  part,  and  it  is  executed  by 
both  partiesi  the  party  who  holds  it  b  a 


trustee  for  the  production  of  it  to  the 
other  party ;  6  Bing.  615.  1  Mees.  & 
W.  208. ;  but  that  the  production  can 
only  be  compelled  in  cases  where  the 
holder  is  a  party  to  the  suit  (of  identical 
with  a  party.  1  Mees.  & W.  207.)»  and  can 
be  regarded  as  a  trustee  for  the  party 
who  requires  the  production.  3  Bing. 
152.  Batcliffe  y.  Bleaslnf.  9  Bing.  723. 
Cocks  V.  Nask.  It  cannot,  therefore^  be 
compelled,  where  the  party  requiring  it  is 
not  privy  to  the  instrument  3  Mees.  & 
W.  309.  Smitk  y.  Winter.  5  Bing.  6. 
Lawrence  v.  Hooker.    9  Bing.  723.] 

{k)  [See  postVoLII.p.409.  note  (2> 
1  A.  &  £•  792.  Lainson  y.  IVemereJ} 


Cases. 


Hawe  versus  Planner. 

Trin.  17  Car.  IL  Regis.  RoU.  925. 

^«*«*^|  TIE  it  remembered  that  heretofore,  to  wit,  in  the 
-*-^  term  of  SL  Hilary  last  past,  befiwe  our  lord 
the  king  at  Westminster ,  came  Henry  Hawe  by  James  Bouse 
his  attorney,  and  brought  here  into  the  court  of  oar  said 
lord  the  king,  then  there,  his  certain  bill  agunst  John 
Planner,  of  the  parish  of  Wokingham^  in  the  county  afore- 
said, yeoman,  in  the  cufitody'of  the  marshal,  &c  of  a  plea  of 
trespass,  and  there  are  pledges  of  prosecution,  to  wit,  John 
Doe  and  Richard  Roe,  which  said  bOl  follows  in  these  words ; 
that  is  to  say,  BerkshAe  to  wit,  Henry  Hawe  complains  of 
John  Planner^  of  the  palish  of  WoUngham^  in  tho  coosty 


Mich.  18  Car.  11.  Regis.  10 

aforenidy  yeoman^  being  in  the  custodj  of  the  marBliiJ  of  the  Hawe  v. 
Miudialsea  of  our  lord  the  king  before  the  king  himself,  for  Plannxb. 
that  he  on  the  4th  day  of  September,  in  the  16th  year  of  the  ' 

reign  of  our  lord  Charles  the  Second,  now  king  a£  England,  && 
widi  force  and  arms,  &c  made  an  aaeault  upon  him  the  said 
Henry  Hawe,  at  Wohinghcan  aforesaid,  in  the  county  afore- 
said, and  him  the  said  Henry  then  and  there  beat,  wounded 
and  in  treated,  so  that  his  life  was  greatly  despaired  of,  and 
other  wrongs  to  him  then  and  there  did  against  the  peace  of 
our  aaid  Iwd  the  now  kingi  and  to  the  damage  of  him  the 
said  Henry  of  1002i  and  therefore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  pIm. 
Morrow  of  the  Holy  Trinity  in  this  same  term,  until  which 
day  the  said  Jbto  had  leave  to  imparl  to  the  bill  aforesaid,  and 
then  to  answer,  &c.  before  our  lord  the  king  at  JVeetmnster, 
eomcB  aa  well  the  sud  Henry  by  his  said  attorney,  as  the  said 
John  by  JFiOiam  WUlmer,  his  attorney ;  and  the  said  John 
Pltmner  defends  the  force  and  isyury  when,  &c.    And  aa  to  As  to  the  force 
the  ooming  with  force  and  arms,  or  whatever  that  is  against  ]|^d£ewoimd- 
the  peace  of  our  said  lord  the  now  king  (a),  and  also  as  to  in^defendant 
the  said  wounding  above  supposed  to  be  done,  the  said  John  guUtj. 
Flaxmer  saith  that  he  is  not  guilty  thereof,  and  of  this  he 
puts  himself  upon  the  oountry,  and  the  said  Henry  thereof 
iikewisey  &G.    And  as  to  the  residue  of  the  trespass  and  And  as  to  the 
assault  aforesaid  above  supposed  to  be  done,  the  said  John  [^^^^^o 
Haraur  saith  that  the  said  Henry  ought  not  to  have  or  non; 
maintain  his  said  action  thereof  against  him;  because  he  beeausedefend- 
Sttth,  that  before  the  said  time  when  the  said  trespass  and  ^^  ^rohttf - 
assault  18  supposed  to  be  done,  and  at  the  time  when,  &c  he  dens  of  Wo- 
the  aaid  John  was  one  of  the  churchwardens  of  the  parish  of  pi^mtiff  anki- 
Welungham  aforesaid^  duly  elected  and  appointed;  and  that  Jwbitanttiww; 
the  said  Henry  before  the  said  time,  when,  &c.  and  at  the       [  11  ] 
aame  time  when,  &c  waa  an  inhabitant  of  the  said  parish ; 
and  that  thd  said  Henry  so  being  an  inhabitant  of  the  said  andtiieplalntiff 
pariah  before  the  said  time  when,  &c.  to  wit,  on  the  2l8t  dUri^  a^** 
diqr  of  -4«yt«^  in  the  16th  year  aforesaid,  bemg  Stmday,  timeofdjvme 
was  m  the  church  of  the  parish  aforesaid  during  the  time  hu  hat 


on: 


(a)  The  denial  of  force  and  arms,  issue  lie  on  the  defendant,  he  is  en- 

and  whatever  else  is  against  the  peace,  titled,  at  the  trial,  to  open  the  case  and 

is  merely  for  the  purpose  of  saving  the  to  have  the  general  reply.  2  Stark.  518. 

fine  to  the  king :  and  if  the  general  issue  Jackton  v.  Hesketh.    See  also  as  to  the 

eitend  to  no  other  part  of  the  declar-  averment,  vi  et  armiSf  post  81  a*  note 

atioD,  and  the  affirmatiye  of  the  other  (1).  140  a.  note  (4> 

C  2 


11  Hawe  versus  Flaimer. 

Haws  v.  that  diyine  service  was  cdebrated  in  the  said  churchy  and 
Plawnbr.    that  the  said  Henry,  at  the  time  when  prayers  were  made  in 

h»t«'  aL  *^®  ^iBane  church  by  the  congregation  of  the  people  there, 
fendantraquett-  irreverently  had  his  head  covered  with  his  hat;  whereupon 
hi  hat  SrS*  '^^  *^®  ^^  •'^*'**  being  such  churchwarden  as  aforesaid,  then 
head;  whiehhe  and  there  admonished  and  requested  the  said  Henry  to  un- 
^!l^d!^  cover  his  head,  which  the  said  Henry  refused  and  neglected 
took  plaintiff's  to  do ;  whercupon  he  the  said  John  then  and  there  took  hcsat 
head  and  deli-  the  head  of  the  Said  Henry  his  said  hat,  and  then  and  there 
Tered  ittohim,  delivered  the  same  to  the  said  Henry,  as  it  was  well  lawful 
aame  assault;  for  him  to  do ;  which  said  taking  of  the  said  hat  of  the  said 
"^^*J^^  Henry  from  his  head  is  the  same  assaulting,  beating  and  ill- 
any  other  time  treating  whcrcof  the  said  Henry  above  thereof  complains 
**^*^*J*7      against  him  the  said  John:  without  this,  that  he  the  said 

mentioned  m       ^"  , ,  , 

the  plea.  John  is  guilty  of  the  said  assaulting,  beating  or  ill-treatmg 

on  the  said4tiiof  September,  or  at  any  other  time  than  on  the 
said  21st  day  of  August,  in  the  16th  year  aforesaid,  or  other- 
wise, or  in  any  other  manner,  as  the  said  Henry  Howe  above 
thereof  complains  against  him  the  said  John  ;  and  this  he  the 
siud  John  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  the  said  Henry  ought  to  have  or  roajTitain  his  said  action 
thereof  against  him  the  said  John,  &c.  —  A  general  demurrer 
[  12  ]       and  a  joinder  in  demurrer.  — But  because  the  court  of  our 

▼iSt*    ^^^""^   ^^  ^^^  ^^  '^^  ^^^  '^^^  ^  ^^*  7^  advised  of  ^ving 

their  judgment  of  and  upon  the  premises  whereof  the  parties 

aforesaid  have  put  themselves  upon  the  judgment  of  tiie 

court,  a  day  thereof  is  given  to  the  said  parties  before  our 

lord  the  king  at  Westminster  untU  the  day  next 

after  to  hear  their  judgment  of  and  upon  the 

premises,  because  the  court  of  om*  lord  the  king  here  thereof 

Yen.  Cm.  tarn    is  not  yet,  &c ;  and  as  well  to  try  the  said  issue  above  joined 

ad  inquimd!"^  between  the  said  parties  to  be  tried  by  the  country,  as  to 

Vid.  post  109.   inquire  what  damages  the  said  Henry  Hawe  has  sustained  on 

occasion  of  the  said  trespass  and  assault,  whereof  the  said 
parties  have  put  themselves  upon  the  judgment  of  the  court, 
if  it  shall  happen  that  judgment  should  be  given  for  the  said 
Henry  Hawe  against  the  said  John  Planner,  let  a  jury  thereof 
come  before  our  lord  the  king  at  Westminster  on  day 

next  and  who  neither,  &c.  to  recc^nize,  &c. 

because  as  well,  &c.  the  same  day  is  ^ven  to  the  said  parties 
there,  &c ;  at  which  Tuesday  next  after  fifteen  days  of  the 
Holy  Trinity,  before  our  lord  the  king  at  Westminster,  come 
the  parties  aforesaid  by  their  attomies  aforesaid.    And  because 


Mch.  18  Gar.  II.  Kegis.  12 

tke  court  of  our  said  loid  the  king  here  is  not  yet  advised  Hawb  o. 
of  giving  their  judgment  of  and  upon  the  premise^  a  day  Plannbr, 
thereof  is  farther  given  to  the  said  parties  before  our  lord  the  • 

king  at  Westminster  until  Monday  next  after  three  weeks  of 
Sl  Michael,  to  hear  their  judgment  of  and  upon  the  premises 
because  Hie  court  of  our  said  lord  the  king  now  here  is 
thereof  not  yet,  &c. ;  before  which  day  the  said  plaint  was  A4|ouniinent 
by  our  said  lord  the  king's  writ  of  common  ad- 


joonunent  before  our  said  lord  the  king  at  Oxford,  in  the 
coonty  of  Oxford,  until  Saturday  in  the  octave  of  St  Martin; 
at  which  day,  before  our  lord  the  king  at  Oxford,  come  the 
parties  aforesaid  by  their  attomies  aforesaid.  And  because 
the  court  of  our  said  lord  the  king  now  here  is  not  yet  ad- 
vised of  giving  their  judgment  of  and  upon  the  premises,  a 
further  day  thereof  is  given  to  the  said  parties,  before  oiur 
lord  the  king  at  Oxford,  until  Saturday  on  the  Morrow  pf  the 
Purification  of  the  Blessed  Mary  to  hear  their  judgment  of 
and  upon  the  prenuses,  because  the  court  of  our  said  lord  the 
long  now  here  is  thereof  not  yet,  &c. ;  before  which  day  the  Term  a^oun- 
said  plaint  was  adjourned  by  our  said  lord  the  king's  writ  of  ^ 
oommon  adjournment  before  our  said  lord  the  king,  imtil  the 
said  Morrow  of  the  Purification  of  the  Blessed  Mary,  at  the 
castle  of  ^m&^,in  the  coxmtjoi  Berks;  at  which  day  before 
our  lord  the  king,  at  the  said  castle  of  Windsor,  come  the  said 
parties  by  their  said  attomies.  And  because  the  court  of  our 
said  lord  the  king  now  here  is  not  yet  advised  of  giving  their 
judgment  of  and  upon  the  premises,  a  further  day  thereof  is 
given  to  the  said  parties,  before  our  lord  the  king,  at  the  said 
castle  of  Windsor,  until  Friday  next,  in  the  octave  of  the 
Purification  of  the  Blessed  Mary,  to  hear  their  judgment  of 
and  upon  the  premises,  because  the  court  of  our  said  lord  the 
king  here  is  thereof  not  yet,  &c.  Before  which  day  the  said 
plaint  was  adjourned  by  our  said  lord  the  king's  writ  of  com-  [  13  ] 
mon  adjournment  before  our  said  lord  the  king,  until  the  Ajjouniiiient 
said  octave  of  the  Purification  of  the  said  Blessed  Mary,  at  minster,  j 
Westminster,  in  the  county  of  Middlesex.  At  which  day,  be- 
fore our  lord  the  king  at  Westminster,  come  the  parties  afore- 
Bud  by  their  attomies  aforesud.  And  because  the  court  of 
oar  said  lord  the  king  here  is  not  yet  advised  of  giving  their 
judgment  of  and  upon  the  premises,  a  further  day  thereof  is 
given  to  the  said  parties  before  our  lord  the  king  at  Westmin^ 
ster,  until  Monday  next  after  the  Morrow  of  the  Ascension  of 
our  Lord,  to  hear  their  judgment  of  and  upon  the  premises, 
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Hawe  verms  Flanner. 


Hawsv. 
Planioeb. 


Judgment 


beeanw  the  oonit  of  ofur  said  lord  the  Idiig  here  10  thereof 
not  yet,  &e»  At  whidi  day,  before  oar  lord  the  ting  at 
Westmnster,  eanie  the  partiea  afofesaid  by  thdr  attomiea 
aforeaaid.  (Further  oontiniianceB  for  two  tenn&)  At  whidi 
day^  before  oar  lord  the  ting  at  fFestmmiier,  oome  the  partiee 
aforesaid  by  their  attomieB  aforesaid  And  thereupon  the 
premises  bcmg  seen,  and  by  the  ooart  here  faDy  nndoatood, 
it  seems  to  the  said  court  that  the  said  plea  by  him  the  aaid 
John  Planner,  in  manner  and  fonn  aforesaid  above  pleaded, 
and  the  matter  in  the  same  contained,  are  good  and  safSdent 
in  law  to  bar  the  said  Henry  Howe  firam  having  his  said 
action  thereof  against  him  the  said  JUbi  Manner.  Theref<»e 
it  is  considered  that  the  said  Henry  Hawe  take  nothing  by 
the  bill;  and  that  he  and  his  pledges  of  prosecution,  to  wit^ 
John  Doe  and  Bkhard  Roe,  be  thereof  in  meroy  for  his  fidise 
daim,  and  that  the  said  Jchn  JPtanner  go  thereof  without 
day^  &C, ' 


Cased. 

1S4.  iSid-SOl. 
1  Lev.  196. 
A  dmrdbwar- 
den  may  jnstily 
taking  off  the 
hat  of  apenon 
who  wears  it  in 
dmrdi  at  the 
tma  or  diYuie 
aerrieek  i^  upon 
being  deidfcd  to 
takeitoll^he 
Tefixaeaao  to 
do.(l) 


Hawe  versiAs  Plaimer. 

r^SP  ASS  of  assault  and  battery.— The  phintiff  dedaxee, 
that  the  defendant  on  the  4th  of  September,  in  the  16th 
year  of  the  now  ting,  made  an  assault  upon  him,  at  Wokmg^ 
ham,  in  the  county  of  Berks,  and  beat,  wounded  and  ill* 
treated  him,  so  that,  &c.  and  othor  wrongs,  &c.  The  de» 
f endant  as  to  the  f (»ce  and  arms,  and  the  wounding,  pleads 
not  guilty ;  and  aa  to  the  reridue,  he  says,  that  before  and  at 
the  time  when  the  trespass  is  supposed  to  be  committed,  he 
was  one  of  the  churchwardens  of  Wokingham  aforesaid,  and 
the  plaintiff  being  an  inhabitant  of  the  said  parish,  before  the 
said  time  when,  &c.  to  wit,  on  the  2l8t  day  of  Angtui,  in  the 
16th  year  aforesaid,  bemg  a  Sunday,  was  in  church  at  the 
time  of  the  celebration  of  divine  service  therein ;  and  that  at 
the  time  when  prayers  were  made  in  the  church  fay  the  ooih 
gr^tion  of  the  people  there,  the  plaintiff  irreverently  had 
his  hat  upon  his  head;  whereupon  the  defendant  requested 


(1)  from  the  report  of  the  case  in  not  justify  palling  off  the  phdntiirs  hat, 

Siderfinj  it  appears  that  TVywisfi  J.  because  it  tended  to  a  breach  of  the 

was  of  opinion  that  this  irreverent  beha«  peace.    This  case  however  is  dted  and 

Tiour  was  only  punishable  in  the  code-  recognized  in  ComberU  17*  and  in  Com. 

masticai  court,  and  the  defendant  could  Dig.^£sglise  (F.  2.).  (a) 


[M] 


(a)  [10  Mees.  &  W.105.    Burton  v.  ffemon.^ 


Mich.  18  Gar.  n.  Regis. 

the  phintiff  to  be  unoovered,  which  the  plaintiff  reftifled  to  do, 
wherefore  the  defendant  took  the  plaintiflfa  hat  from  off  his 
head,  and  then  and  there  delivered  it  to  him;  which  aaid 
taidng  is  the  some  assaulting,  beating  and  ill-treating,  whereof, 
&C.  and  traverses  that  he  is  guilty  of  assaulting,  beating  and 
ill-treating  on  the  said  4th  day  of  September^  or  at  any  other 
time  than  the  said  21st  day  oiAugutty  or  otherwise,  or  in  any 
other  manner ;  and  thereupon  the  plaintiff  demurs.  And  'it 
was  objected,  that  the  defendant  had  traversed  the  day  where 
it  was  not  material ;  for  he  might  have  justified  on  the  same 
day  the  plaintiff  complains,  without  any  traverse.  (2)  Also, 
that  the  defendant  had  not  justified  any  battery,  because  the 
taking  off  of  the  plautiff's  hat  waa  no  battery  (c);  and  so  the 
I^ea  bad.  (3)   But  the  court,  taking  this  to  be  a  great  misde- 
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Hawsv. 
Plakker. 


(2)  This  is  held  to  be  an  immaterial 
traveree;  but  being  a  defect  in  form 
only,  must  be  specially  demurred  to; 
for  it  is  good  upon  a  general  demurrer 
by  statute  27  Eliz.  c  5.  ]  Str.  69^ 
Cavrtne^  v.  SaichwtU.  1  Lev.  241. Zo^ 
y.Kmg.  2  Lutw.  1457.  Hargrove  v. 
Ward.    Co.  Litt.  282-  a.  b.     Cro.  Eliz. 


3d  resolution.  Post.  85.  Wright  v. 
RamscoL  Cro.  Eliz.  184.  Cowleigh  v« 
Edwards.  1  RoL  Rep*  S95|  396. 
Phiaips  V.  Weeks,  (ft) 

(3)  It  should  seem  tooy  that  this 
would  have  been  a  valid  objection  on  a 
special  demurrer.  It  is  one  of  the  rules 
of  pleading,  that  the  party  justifying 


705.  Peacock  v.  Peacock.    842.  Pursei  must  shew  and  admit  the  fact,    3  Term 

V.  Hutehings.     I  Leon.  39.  Quern  v.  Rep.  298.  Taylor.r,  Cole.   I  Ld.  Raym. 

Lord  Vaux.    Cro.  Car.  228.  Tj/fcr  v.  38.  6?iMoiw  v.  Pgjpw.  S.C.  2  Salt  637. 

WaU.    2  SaSk.e^2.  Cfreeny.  Ooddard,  4  Mod.  404.  cited  3  Wils.  411,412. (d) 


(b)  2  B.  Moore,  91.  The  Corpora^ 
iion  of  Arundel  y.  Bowman.  Post,  20. 
note  (1).  [1  Ring.  N.C.  648.  Bradleg 
r.  Milnes.'] 

(e)  It  should  seem  that  every  imposi- 
tion of  hands  against  the  will  of  the 
plaintiff  is  a  battery.  Skin.  387.  King 
et  Ux.  Y.  JMfcrt:  and  if  so,  this  plea 
would  be  good. 

(if)  C5  B.  fc  C.  479.  Merceron  v.  Dow* 
Ml.  10  B.  &  C.  263.  M'Pherson  v. 
Daniels^  Therefore  a  plea  that  the 
defendant  was  discharged  by  the  order 
of  the  Insolvent  Debtors'  Court  from 
the  caoses  of  action  in  the  declaration 
mentioned,  if  ang^  was  held  bad  on 
special  demurrer.  1  Cr.  Mees.  &  R.  254. 
Gomid  ▼.  Latbury.  4  Tyr.  863.  8.  C. 
8o  a  plea  that  ^  the  supposed  debt,  if 


^'  any  such  there  5e,"  did  not  accrue 
within  six  years,  is  bad  on  special  de- 
murrer,   for  not  confessing  the  debt. 
4  A.  &  R.  489.  Margetis  v.  Bays*   But 
a  plea  that  the  said  *^  supposed"  causes 
of  action  did  not  accrue  within  six  years, 
is  not  bad,  even  on  special  demurrer ; 
for  the  word  <<  supposed**  is  a  suffl« 
cient  admission  of  the  cause  of  action. 
1  DowL  N.  S.  950.  Bavestaff  v.  RusselL 
Nor  is  a  plea  of  eon  assault  demesne  bad 
for  concluding  with  the  averment  (which 
it  has  long  been  the  practice  to  add,  see 
Lane  v.  JSn^,  post.  77.  Greene  v.  Jones, 
post.  297.)  that  "  t/*any  hurt  or  damage 
'*  then  happened  or  was  occasioned  to  the 
**  pldntiff,  the  same  happened  and  was 
«  occasioned  by  the  said  assault  of  the 
<<  plaintiff  on  the  defendant,  and  in  the 
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meanor  in  the  plaintiff,  gave  judgment  against  him,  withoat 
any  r^aid  to  the  objeotiona.  Saunders  of  counael  with  the 
plaintiff 


The  defendant  shoold  have  pleaded  not 
SfuUfy  to  the  battery.  Post.  27.  n.  (] ). 
Cro.  Eliz.  268.  PendUbury  v.  ElmotL 
881.  Kent  y.  Sponder,  484.  Ascue  v. 
Sanderson,  Cro.  Jac.  27-  Thomel  y. 
Zasseis.  2  Vent  198.  Carr  y.  Donne. 
HoweveTy  where  a  person  is  only  as* 


saukedy  still  the  form  of  the  declaration 
is  the  same  as  where  there  has  been  a 
battery f  **  that  the  defendant  assaulted, 
'<  and  beat,  bruised,  and  wonnded  the 
«<  plaintiff/'  Kitch.  76.  4  edit  dtea  40 
Edw.8.4a    42  Edw. 8. 7.  (e) 


"  necessary  defence,  he ;"  for  this  aver- 
ment relates  merely  to  **  hurt  or  dap- 
mage,"  and  not  to  the  fact  of  the  assault 
11  A.  &  E.  816.  Wise  ▼.  HodsM.'] 

(e)  The  word  '<  iU-treated/'  is  fre- 
quently inserted ;  and  if  the  assaulting 
and  ill-treatinff  be  justified  in  the  plea, 
although  the  beating,  bruising,  and 
wounding  be  not,  yet  it  b  held  Uiat  the 
plea  amounts  to  a  justification  of  the 
battery.  7  Taunt  689.  Johnson  y. 
Northwood.  I  B.  Moore,  420.  S.  C. 
[Post  296.  note  (a).  So  where  the 
plaintiff  declared,  in  trespass,  for  assault- 
ing him,  seizing  and  laying  hold  of  him, 
and  imprisoning  him,  and  the  defendant 
pleaded  a  justification  under  a  writ  of 
capias,  it  was^hdd,  that  the  plea  ad- 


mitted a  battery.  8  Mees.  &  W.28. 
BawUngs  y.  TUi.  But  where  in  tres- 
pass for  assaulting  the  plaintiff,  and 
throwing  water  upon  him,  and  also 
wetting  and  damaging  his  dothes,  the 
defendant  pleaded  a  justification  as  to 
assaulting  the  plaintiff*  and  wetting  and 
damaging  his  clothes,  it  was  held,  that, 
though  the  declaration  aUeged  a  battery, 
yet  the  matter  justified  by  the  plea  did 
not  amount.to  a  battery.  8A.&E.602. 
PurseUy.ffom.  S.  C.  8  Ney.  &  P.  564. 
See  further,  as  to  the  mode  of  pleading 
to  the  charge  of  abattery,  2  Cr.  Mees.  Sc 
R.  412.  Blunt  y.  Beaumont;  and  to  the 
charge  of  wounding,  see  2  Mees.  &  W« 
791.  OahesY.Hrood.2 


Case  4. 


Bennety  Bailiff  of  Westminster,  verms  Filkins. 
TruL  18  Car.  IL  Regis.  BoIL  1172. 


Dedmtionin.  AftWfctex,-!  TIE  it  remembered,  that  beretoforc,  to  wit,  in 
2^"S»W.  *"'"'•  ^•K.EWtennlaetimsl.beforeonrloidthekbg 
liffofmbberty.  at  ^^Anm^fer,  caine  ./bAn  .^nne^,  esquire,  bailiff  of  the  liberty 

o£  the  dean  and  cbapter  of  the  collegiate  church  of  St  Peter, 
Westminster,  by  William  Jhirbill,  his  attorney,  and  brought 
here  into  the  court  of  our  said  lord  the  king,  then  there, 
his  certain  bill  against  Bichard  Filkins,  of  the  parish  of 
St  Clement  Danes,  in  the  county  oi  Middlesex,  merchant  taylor, 
otherwise  called  Bichard  Filkins  of  the  same,  merchant  taylor, 
in  the  custody  of  the  marshal,  &c.  of  a  plea  of  debt;  and  there 
pledges  of  proeeoution,  to  ydiiJoknDoe  ani  Bichard  Boe, 
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Ub 


wUeh  said  bill  follows  in  iheee  words ;  that  is  to  say,  3fid^  Bbmnet  v. 
Muexs  to  wit,  John  Bennet,  esquire,  bailiff  of  the  liberty  of  Filkins. 
the  dean  and  chapter  of  the  collegiate  church  of  StJPeier,  '  «  ' 
fFntminsier,  complains  of  Richard  Filhins,  of  the  parish  of 
inclement  Danes,  in  the  county  of  Middlesex,  merchant 
taylor»  otherwise  called  (I)  Richard  FHhins  of  the  same,  merchant 
tajfloTy  being  in  the  custody  of  the  marshal  of  the  Marshalsea 
of  our  lord  the-tin^  before  the  king  himself,  of  a  plea  that 
he  lender  to  him  2Q0L  of  lawful  money  of  England,  which 
he  owes  to  and  unjustly  detains  from  him ;  for  that  whereas- 
the  flud  Richard  on  the  6th  day  of  Fdnnary,  in  the  17th 
year  of  the  reign  of  our  lord  Charles  the  Second,  now  king 
dEngUmd,  &a  at  Westminster  aforesaid,  in  the  county  afore- 
said^  by  his  certain  writing  oUigatory,  sealed  with  the  seal 
of  him  the  said  Richard,  and  to  the  court  of  our  said  lord  the 
king  now  here  shewn,  tiie  date  whereof  is  the  same  day  and 
year,  acknowledged  himself  to  be  held  and  firmly  bound  to 
the  said  John  Rennet  by  the  name  of  John  Rennet,  esquire,  E  1^  H 
bailiff  of  the  liberty  of  the  dean  and  chapter  of  the  collegiate 
church  of  StPeter,  Westminster,  in  the  said  200JL  to  be  paid 
to  the  same  John  Rennet  when  he  should  be  required  there- 
unto; yet  the  said  Richard  (although  often  required)  has  not 
yet  paid  the  said  200iL  to  the  said  John,  but  to  pay  the  same 
to  him  has  hitherto  altogether  refused,  and  stiU  doth  refuse, 
to  the  damage  of  him  the  said  John  Rennet  of  SOL  and 
therefore  he  brings  suit,  &c.  And  now  at  this  day,  to  wit.  Plea.  ;; 
Friday  next  after  the  Morrow  of  the  Holy  Trinity,  in  this 


(1)  When  the  debt  arose  upoH  a  re* 
eonl  or  specialty,  it  was  formerly  the 
piaedoe  to  add,  as  well  in  the  writ  as 
dedantion,  the  defendant's  description 
in  the  record  or  specialty,  under  an 
oUasSeL  as  it  was  called,  and  the  di- 
rectioa  naed  to  be  to  set  it  out  literatim. 
1  lostr.  Cler.  197-  7  edit  However, 
an  alias  dicL  was  never  material ;  for  it 
was  adjudged  in  very  early  times^  that 
the  addition  of  the  defendant's  estate, 
degree  Ac.  and  p1aee»  ought  to  be 
aDflged  in  the  flnt  name^  by  the  statute 
1 H.  5.  e.  5.  of  additions,  and  notafter 


the  aHas  dicL(a);  the  proper  use  of 
which  is  to  agree  with  the  record  or  spe- 
cialty, upon  which  the  writ  is  grounded, 
and  is  not  traversable.  SO  H.  6. 5.  Bro. 
Additions,  65.  2  Inst  669.  And  it  is 
now  held,  that  it  is  unnecessary^  and 
had  better  be  omitted.  So  adjudged 
in  C.  B.  in  the  time  of  Ryre  C.J.  in 
the  case  of  Darby  v.  Minshullj  which 
was  debt  upon  a  bail-bond.  1  Rich. 
Pract  C.P.  5th  ed.  96.  note  (n).  And 
accordingly  the  modem  practice  is  to 
omit  it. 


Semple,lLeacii' 


15  Bennet  verms  Filkins. 

BiNiriT  V.    some  term^  until  which  day  the  Bud  Riehard  had  kaye  to 

FiLKXNs.     imparl  to  the  said  bill,  and  then  to  answer,  before  our  lord 

•  the  king  at  fFestndnster,  comes  as  well  the  said  John  Benn^ 

by  his  said  attorney,  as  the  said  Bichard  by  Gabriel  Leach 

Defendant        \^  attomey.    And  the  said  Bichard  defends  the  wrons  and 

S^":^    mji»7  wh4,  &0.  azid  p»78  oyer  of  the  «ud  writiiig^obli. 

gatory,  and  it  is  read  to  him,  &c. ;  he  also  prays  oyer  of  the 

condition  of  the  said  writing  obligatory,  and  it  is  read  to  him 

which  is  fbrthe  in  thesc  words,  to  wit,  *'  The  condition  of  this  obligation  is 

one^T^g-     '^  snch,  that  if  the  above  bounden  Bichard  KmffweU  shall 

weU  on  Sfttur-    f(  appear  before  our  said  lord  the  king,  at  Weitminsieri  on 

tfuB.^r  TM^yt  AiiwfiP 

theoetaveof the  ^  Saturday  next  after  the  octaye  of  the  Purification  of  the 
Purifioation.      €€  Blessed  Mary  to  answer  Sir  mKam  BoU&n  knt.  mA  James 

^*  Bradshawe  of  a  plea  of  trespass,  and  also  of  a  bill  of  them 

*^  the  said  Sir  William  zsAJamet  against  him  the  said  Bichard 

<<  for  90L  of  debt,  according  to  the  custom  of  the  said  court 

'^  of  our  said  lord  the  king,  before  the  king  himself,  to  be 

'*  exhibited,  then  this  present  obligation  shall  be  void,  other- 

^^  wise  to  stand  and  remain  in  full  force  and  virtue.**    Which 

being  read  and  heard,  the  sidd  Bichard  Filkifu  saith,  that  he 

ought  not  to  be  charged  with  the  said  debt  by  virtue  of  the 

said  writing  obligatory,  because  he  saith,  Ihat  before  the 

makiug  of  the  said  writing  obligatory,  to  wit,  by  a  certain  act 

Pleads  the  8ta-  made  in  the  parliament  of  the  Lord  Henry,  late  king  of 

a^  rf  ^'^'      JEiiyimrf,  &c  the  Sixth  holden  at  Wsstminsier,  in  the  county 

sheriff's  bonds,  of  Middlesex,  on  the  25th  day  of  February,  in  the  23d  year  of 

his  reign,  reciting  in  the  same  act,  that  the  said  king  consi- 
dering the  great  peijuries,  extortions  and  oppressions,  which 
theretofore  were  in  the  kingdom  of  England,  by  his  oheriffiy 
undersheriffii,  and  their  derks,  coroners,  stewards  of  franchiaei^ 
bBili&  and  keepers  of  prisons,  and  other  officers,  in  drvers 
counties  of  this  kingdom,  it  was  (among  other  things)  enacted 
by  the  authority  of  the  same  parliament,  in  avoidance  of  all 
such  extortions,  perjuries  and  oppressions,  that  no  sheriff 
should  let  to  farm  in  any  manner  his  county,  nor  any  of  his 
bailiwicks,  hundreds  nor  wapentakes,  nor  that  the  said  sheriffi, 
undersherifEs,  bailiffs  of  franchises,  nor  any  other  bailiff  should 
return,  upon  any  writ  or  precept  to  them  directed  to  return 
any  inqoerts  in  any  puiel  thereupon  to  be  mide,  any  bailiiEb, 
officers,  or  servants  to  any  of  the  officers  aforesaid,  in  any 
panel  by  them  so  to  be  made,  nor  that  any  of  the  said  officers' 
and  ministers  on  occasion  or  under  colour  of  their  c^ce, 
ahould  take  any  other  thing  by  them,  nor  by  any  other  person 
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to  their  ii0e»  profit  or  emolmnenty  of  any  penon  by  them,  or*    Bshvr  v. 
any  of  tbem^  to  be  aneeted  or  attaehed;  nor  of  any  other  of     Filkims. 
them  far  the  omitting  of  any  arreat  or  attachment  to  be  made  ' 

by  their  body,  or  of  any  person  by  them,  or  any  of  them,  by        '^       -' 
force  or  oolonr  of  their  offioe,  arrested  or  attached  for  fine, 
fee,  anit  of  prison,  mainprise,  letting  to  bail,  or  shewing  any 
ease  or  fiftToor  to  any  such  person  so  arrested  or  to  be  arrested, 
for  hia  or  their  reward  or  profit,  but  sach  as  follow ;  that  is 
to  aay,  fiar  the  sheriff  20(L  for  the  baiUffi  who  make  the  arrest 
or  attadmient  4i£  and  for  the  gaoler,  if  the  prisoner  be  com- 
mittedto  his  custody,  4d ;  and  that  the  sheriff,  nndersheriff, 
aheriff's  derk,  steward  or  bailiff  of  franchise,  servant,  or 
bailiC  or  coroner,  should  not  take  any  thing  under  colour 
of  his  office  by  himself,  nor  by  any  other  person  to  his  use, 
of  any  person  for  the  making  of  any  return  or  panel,  and 
for  tbe  copy  of  any  panel,  but  Ad. ;  and  that  the  said  sheriff, 
and  all  other  officers  and  ministers  aforesaid,  should  let  out 
of  prison  all  manner  of  persons  by  them,  or  any  of  them, 
arrested,  or  bong  in  their  costody,  by  virtue  of  any  writ,  bill, 
or  wanant  in  any  action  personal,  or  by  cause  of  an  indict- 
ment of  trespass,  upon  reasonable  sureties  of  sufficient  persons 
having  sofficSent  witfain  the  counties  where  such  persons 
dboold  be  so  let  to  bail  or  mainprise,  to  keep  their  days  in 
sodi  places  as  the  said  writs,  bills,  or  vrarrants  should  require 
(such  peiBon  or  persons  who  were  or  should  be  in  their  cus« 
tody  by  condemnation,  execution,  capias  utlagatam,  or  ex- 
oonmnmication,  surety  of  the  peace,  and  aU  such  persons  who 
were  or  should  be  committed  to  custody  by  the  special  com- 
mandment of  any  justice,  and  vagabonds  refusing  to  serve  a&« 
oordii^  to  the  form  of  the  statute  of  labourers,  only  excepted) ;  • 
and  that  no  sheriff,  nor  any  of  the  officers  or  ministers  afore* 
ssid,  should  take  or  cause  to  be  taken,  or  should  make  any 
obligation  for  any  cause  above-mentioned,  or  by  colour  of 
their  office,  bat  only  to  themselveB,  of  any  person,  nor  by 
sny  person  who  dioidd  be  in  thdr  custody  by  course  of  law, 
but  by  the  name  of  their  ofltoe,  and  upon  condition  vrritten, 
that  ihe  said  prisoners  shonld  wppeu  at  the  day  contained  in 
the  said  vrrits  or  warrants,  and  in  such  phices  as  the  said 
writs^  bills,  or  vrarrants  should  require;  and  if  any  of  the 
fitid  sheriA,  or  other  officer  or  minister  aforesaid,  should 
tike  any  obligation  in  other  fimn  by  colour  of  their  offices, 
that  it  should  be  void,  as  in  the  same  act  (among  other  things) 
mmfbHyappeM.    And  the  said  Jiiidkanl  farther  saitfa,  thai 
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Beitkxt  v.    after  the  publishing  of  the  said  act  of  parliamentt  and  at  the 

^  FitKiNS,^    said  time  of  the  making  of  thesaid  writing  obligatoiy,  to  wit, 

'  on  the  said  6th  day  otFebrtuxjy,  in  the  17th  year  of  the  reign 

of  our  Lord  Charles  the  Second>  now  king  of  JSuffhmd,  &c. 

and  long  before,  the  said  John  Bennet  was  bailiff  of  the 

C  17  ]       liberty  of  the  said  dean  and  chapter  of  the  collegiate,  church 

of  St.  Peter,  fFeetndnster,  duly  chosen  and  appointed,  and  that 

before  the  making  of  the  said  writing  obligatory,  to  wit,  ia 

Hilary  tenn  in  the  16th  and  17th  years  of  the  reign  of  our 

lord  Charles  the  Second,  now  king  of  England,  &c  one  Sir 

JFilUam  Bolton,  knight,  and  one  James  Bradshawe,  prosecuted 

out  of  the  court  of  our  said  lord  the  king,  before  the  king 

himself,  a  certain  precept  of  our  said  lord  the  king.called  a 

BiUof  Middk-  bill  of  Middlesex,  by  which  it  was  commanded  George  Wiater- 

""  *"    ^  '    man  and  Charles  Doe,  then  sheriff  of  the  coimty  of  Middlesex, 

that  they  should  take  the  said  Biehard  Kingwell  if,  &c.  and 

him  safely,  &c.  so  that  they  should  have  his  body  before  ouc 

Returnable  oa    lord  the  king  at  Westminster,  on  Friday  next  after  the  octave 

after  the  octa?e  ^^  ^^  Purification  of  the  Blessed  Mary,  to  answer  the  same 

of  the  PurUica-   WUJUomi  and  James  of  a  plea  of  trespass,  and  also  to  a  bill  of 

the  said  WUJibm  and  James  against  the  said  Biehard  KingtoeU 

for  902.  of  debt,  according  to  the  custom  of  the  court  of 

our  lord  the  king^  before  the  king  himself,  to  be  exhibited ; 

which  said  precept,  afterwards,  and  before  the  return  of  the 

said  precept,  to  wit,  on  the  Ist  day  of  February,  in  the  17th 

year  of  the  reign  of  our  lord  Charles  the  Second,  now  king  of 

JEngland,  Sec  was  deliyered  to  the  said  George  Waterman  and 

Charles  Doe,  then  sheriff  of  Middlesex  aforesaid,  at  the  parish 

of  iSlfL  Cl^m^nt  Doiitff,  within  the  said  liberty,  in  form  of  law  to 

Sheriffmadehis  be  executed ;  by  virtue  of  which  said  precept  the  said  sheriff 

SSrrftii?"    of  Middlesex,  by  his  warrant  in  writing,  sealed  under  his  seal« 

liberty  of  the     to  the  bailiff  of  the  liberty  of  the  dean  andchapter  of  the  said 

toTrf  We^'"  «oll«g»te  church  of  St  Peter,  Westminster,  in  his  bailiwick 

minster  return-  directed.  Commanded  the  said  bailiff  that  he  should  take  the 

^te^theaaid  ^^  Sicheo^d  KingweU  if,  &c  and  him  safely,  &c  so  that 

he  should  have  his  body  before  our  said  lord  the  king  at 
Westminster,  on  the  said  Friday  next  after  the  octave  of  the 
Purification  of  the  Blessed  Mary,  to  answer  the  said  WilHam 
Bolton  and  James  Bradshawe  of  a  plea  of  trespass,  and  also 
to  a  biU  of  them  the  said  WUUam  and  James  against  him  the 
said  Richard  Kingteell  for  9021  of  debt,  according  to  the 
custom  of  the  court  of  our  said  lord  the  king,  before  the 
king  himself)  to  be  exhibited ;  by  virtue  of  which  said  wanant 
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to  the  add  bailiff  of  the  said  liberty  directed,  afterwards,  to    Bemnbt  «• 
inty  on  the  said  6th  day  o£  February,  in  the  17lh  year  afore-     F'I'^ins. 
said,  the  esadJokn  Bennet  then  being  bailiff  of  the  said  liberty,  .uchWiiffby 
him  the  said  Bichard  JSjiffwell,  at  the  parish  of  St.  Clement  virtue  thereof 
Danes,  in  the  county  aforesaid,  and  within  the  said  liberty,  ^^^  ^^^' 
lock  and  arrested,  and  him  the  said  Bichard  KinytoeU,  in  his 
custody   then  and  there  had  and  detained.     And  the  said 
Bkhard  Filkms  further  saith,  that  the  said  Bichard  KingweU 
eo  being  in  prison  under  the  custody  of  the  said  John  Bennet, 
bailiff  of  the  said  liberty  by  virtue  of  that  warrant,  the  said 
Bichard  FiliinSf  together  with  the  said  Bichard  KingtoeU,  and  And  defindant, 
one  Thomas  Inch,  afterwards,  to  wit,  at  the  said  time  of  the  i^J^Jjund 
making  of  the  said  writing  obligatory,  by  that  writing  obliga-  «>other»  cze. 
toiy,  sealed  with  their  seals,  and  to  the  said  John  Bennet,  as  to  piamtiff;  for 
thdr  deed  delivered,  jointiy  and  severally  became  held  and  *^'^^*^**"' 
bound  to  the  said  John  Bennet  in  the  said  200/L  imder  the  KiDgwell. 
said  condition,  for  ease  and  favour  to  be  shewn  by  the  said 
John  Bennet  to  the  said  Bichard  KingtoeU  of  his  said  imprison-       C  1^  ] 
ment,  and  for  having  and   obtaining  his  deliverance.  fix>m 
thence ;  which  said  writing  obligatory  the  said  John  Bennet  by 
colour  of  his  said  office  took  from  Ihe  said  Bichard  Filkins, 
and  the  said  Bichard  ISngtoell  and  Thomas  Inch,  against  the 
form  of  the  said  statute.     And  so  the  said  Bichard  Filkins  And  so  the  bond 
sndi,  that  the  said  writing  obligatory  here  into  court  brought,  "^^ 
taken  and  made  in  the  said  form,  and  for  the  said  cause  as 
above  mentioned,  by  force  of  the  said  statute  is  void  in  law ; 
sod  this  the  sud  Bichard  Filkins  is  ready  to  verify :  where- 
fore he  prays  judgment  if  he  the  said  Bichard  Filkins  ought 
to  be  charged  with  the  debt  aforesaid  by  virtue  of  the  said 
wiitmg  obligatory. 

And  the  said  John  Bennet  saith  that  he,  by  any  thing  by  Beplication. 
the  sad  Bichard  Filkins  above  in  pleading  alleged,  ought  not 
to  be  barred  firom  having  his  said  action  thereof  against  him 
the  said  Bichard  Filkins^  because  he  saith,  that  before  the  said 
time  of  the  making  of  the  said  writing  obligatory,  to  wit,  in 
JStZoTy  terminthe  16th  and  17thyears  of  the  reign  of  our  lord 
Ovaries  the  Second,  now  king  oi  England,  &c.  the  said  Sir  WiU 
iam  BoUan  and  James  Bradshawe  prosecuted  out  of  the  court 
of  our  said  lord  the  king,  before  the  king  himself,  (the  same 
court  then  being  at  Westminster,  in  the  county  of  Mtddlesex,) 
a  certain  precept  of  our  said  lord  the  king  called  a  bill  of  A  bill  of  Mid- 
Middlesex,  by  which  it  was  commanded  George  Waterman  and  ^^^^^^ 
Ckarks  Doe,  then  sheriff  of  the  county  of  Middlesex,  that  they  aunrday  next 


18  Bennet  vermi 

BsirifST  V.    thoiild  take  the  said  Richard  KingweUiS,  &e.  and  him  flafdy, 

FiLKiKs.     fg^  BO  that  thejr  should  have  hia  body  before  our  lord  the 

'  king  at  Westminster^  on  Saturday  next  after  the  octave  of  the 

of  the  Furifloi.  Purification  of  the  Blessed  ilfary,  to  answer  the  said  Sir  WtUiam 

^^^^  andJamef  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  Sir 

WUUam  and  James  against  the  said  Richard  Kingwdl  for  90L 
of  debt,  according  to  the  custom  of  the  court  of  our  said  lord 
the  king,  before  the  king  himself^  to  be  exhibited;  which  said 
precept  afterwards,  and  before  the  return  thereof,  to  wit,  on 
the  first  day  of  February^  in  the  17th  year  of  the  reign  of  our 
lord  Charles  the  Second^  now  king  of  England^  &c.  was  de- 
livered to  the  said  George  Waterman  and  Charles  Doe,  sheriff 
of  Middlesex  af oresaid^  at  Westminster  af cvesaid,  in  the  county 
Whemipon  the  aforesaid,  in  form  of  law  to  be  executed.    By  virtue  of  whidh 
wunntt9^^  said  precept  the  said  sheriff  of  ilfKU&^er  before  the  return 
plaintiff;  boag  thereof,  to  wit,  on  the  2d  day  of  February,  in  the  17th  year 
said  liberty,  r»-  aforssaid,  at  Westminster  aforesaid,  in  the  said  county  of  ilftief- 
turanbia  onthe  dkseXy  by  his  wamut  in  writing  under  his  seal  of  his  office  of 

sheriff  of  the  sidd  county  of  Middlesex,  to  the  bailiff  of  the 
liberty  of  the  dean  and  chapter  of  the  said  collegiate  churdi 
of  St.  Peter,  Westminster,  in  his  bailiwick,  directed,  com- 
manded the  said  bailiff  that  he  should  take  the  said  Richard 
KingweU  if,  &c.  and  him  safely,  &a  so  that  he  should  have 
his  body  before  our  lord  the  king  at  Westminster  aforesaid, 
on  Saturday  next  afi;er  the  octave  of  the  Purification  of  the 
Blessed  Mary,  to  answer  the  said  Sir  WUUam  Bolton  and 
[  19  ]  «/am««  if rocbAmoff  of  a  plea  of  trespass,  and  also  to  a  bill  of  the 
said  Sir  WUtiam  and  James  against  him  the  said  Richard 
KingweU  for  90/.  of  debt,  according  to  the  custom  of  the 
court  of  the  said  lord  the  king,  before  the  Idng  himself,  to  be 
exhibited:  which  said  warrant  afterwards,  and  before  the 
return  thereof,  to  wit,  on  the  said  2d  day  of  February,  in  the 
17  th  year  aforesaid,  at  Westminster  aforesaid,  in  the  said 
county  of  Middlesex,  was  delivered  to  the  said  John  Bennet, 
then  being  bailiff  t)f  the  said  liberty,  in  form  of  law  to  be 
by yirtue there-  executed:  by  virtuc  of  which  said  warrant  to  the  said  bailiff 
iJted  J^^*  ^^  ^^^  ^^  liberty  directed,  the  said  John  Bennet  (then  being 
welJ,  bailiff  of  the  said  liberty)  afterwards,  to  wit,  on  the  said  6th 

day  ot  February,  in  the  17th  year  aforesaid  at  Westminster 
aforesaid,  in  the  county  aforesaid,  and  within  the  said  liberty, 
took  and  arrested  him  the  said  Richard  KingweU,  and  then 
and  there  had  and  detained  him  the  said  Richard  KingweU,  in 
his  ciutody ;  and  that  the  iMid  Richard  KingwO,  at  the  time 
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of  the  making  of  the  said  writing  obligatory  in  the  said  deda-  Bbknet  v. 
ntion  above-mentioned,  and  by  the  said  John  here  into  court  FiI'KIns. 
bitHu^hty  was  in  prison  under  the  custody  of  the  said  John  ' 

Bennet,  then  bailin  of  the  said  liberty,  by  virtue  of  the  said  wasinplaiotiff*k 
last-mentioned  warrant,  and  not  by  virtue  of  the  said  war-  ^JfJ^L^*' 
rant  in  the  plea  of  the  said  Richard  Filkins  above  specified :  tioned  warrant, 
and  tibia  the  swd  jroAnjB«Mu?^ is  ready  to  verify.    Wherefore  ^^^^f? 
he  prays  judgment  and  his  debt  aforesaid,  together  wil^  his  the  plea  men- 
damages  on  occasion  of  the  detention  of  that  debt  to  be  ^'^ 


to  him,  &C. 

And  the  said  Bichard  FUkintf  as  before,  saith  that  the  said  R^oinder. 
lUehard  ISngteeU,  at  the  time  of  the  making  of  the  said  MjOntMns  the 
writing  obligatory  here  into  court  brought,  was  in  prison 
under  the  custody  of  the  said  John  Bennett  by  virtue  of  the 
said  warrant  in  the  plea  of  the  said  Richarfl  Filkins  above- 
mentioned^  as  he  the  said  Bichard  Filkins  hath  above  in  pleading 
alleged ;  without  this,  that  the  said  Bichard  Kingwell,  at  the  and  trarenes 
said  time  of  the  making  of  the  said  writing  obligatory,  was  in  ^^ly^^  ^^M^ot 
prison  under  the  custody  of  the  said  John  Bennet,  by  virtue  nuking  sud 
of  the  said  warrant  in  the  replication  of  the  said  John  Bennet  piaintiflrs  mu-' 
above-mentioned,  as  he  the  said  John  Bennet  hath  above  in  ^^y  ^^^f^  ^^ 
replying  allied.     And  this  he  is  ready  to  verify :  wherefore,  xepiieation  spe- 
as  before,  he  prays  judgment,  and  that  the  said  John  Bennet  ®^^^ 
may  be  barred  from  having  his  said  action  thereof  agunst 
him,  &C. 

Demnner  in  the  usual  fonn.  C  «>  ] 


And  for  causes  of  demurrer  in  law  upon  this  plea,  the  said  Ca^""  ^  de« 
John  Bennet,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  shews,  and  to  the  court  here  sets  out  the 
causes  following;  that  is  to  say,  for  that  the  said  plea  is 
double,  and  wants  form,  and  is  imcertain,  and  the  matter  in 
the  same  contained  is  multifarious  and  imcertain ;  andforthat 
the  sud  Bichard  hath  taken  a  traverse  upon  a  traverse,  and 
traversed  a  matter  not  traversable ;  and  hath  not  well  con* 
daded  the  plea  by  him  in  rejoining  pleaded,  &c 

Joinder  in  demurrer. 

Bat  because  the  court  of  our  said  lord  the  king  now  here  is  Continuaoee. 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mSses,  a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king  at  Westminster  until  day  next  after,  to  hear 
tiieir  judgment  of  and  upon  the  premises,  for  that  the  court 
of  oor  lord  tho  king  now  hece  ia  thereof  not  yet^  &c 
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Bennet  verms  Filkins. 


Case  4. 


Bennet  versus  Filkins. 


T|EBT.     The  plaintiff  declares  upon  a  bond  for  2001  en- 
-■^tered  into  by  tbe  defendant  to  the  plaintiff  by  the  name 


&  C.  cited  and 

icooffniied  ^  ^  • 

1  Ld.  lUym.  -"-^tered  into  by  the  defendant  to  the  plaintiff  by 
&c  2Keb!^94.  ^^  •'^*'*  Bennet^  esquire,  bailiff  of  the  liberty  of  the  dean  and 
105. 2LeT.]99.  chapter  of  the  collegiate  church  of  St.  Peter,  JFestminsterf 
fo"l?pc^^  dated  the  6th  of  February,  in  the  17th  year  of  the  now  king, 
on  Saturday  The  defendant  prays  oyer  of  the  condition,  which  is,  that  if 
Purificatioii,  01^6  Kinfftoett  appeared  before  the  king  at  Westminster,  on  <Sa- 
the  defendant  furday  next  after  the  octave  of  the  Purification  of  the  Blessed 
upon  a  wammt  Mary,  to  answer  to  Sir  WilUam  Bolton,  knight,  and  James 
SidrMx*&c  ^^^^^y  of  *  pl^  ^^  trespass,  and  also  to  a  bill,  &c.  for  90i 
and  the  lutute  then  the  bond  shall  be  void,  &c  To  which  the  defendant 
Sr  Wntiff^  pleads  the  statute  of  23  H.  6.  c  10.  of  sheriff's  bonds  • ; 
plies  an  anest  and  further  says,  that  the  plaintiff  was  bailiff  of  the  liberty 
Si-naWeS^Sa^  aforesaid,  and  before  the  bond  was  taken,  namely,  in  Hilary 
turday,andtra-  term  in  the  16th  and  17th  years  of  the  now  king,  Bolton  and 
nrnTretorniU^  BradsJiawe  sued  out  a  bill  of  MidMesex  agunst  KinyweU, 
on  Friday.  returnable  on  Friday  next  after  the  octave  of  the  Purification ; 
ant^iay  after-  ^^^  the  sheriff  thereupon  made  a  warrant  to  the  plainti£^ 
warda  travene  then  bailiff  of  the  liberty  according  to  the  bill  of  Mddlesex, 
tumableon  Sa-  1>7  force  whercof  the  plaintiff  arrested  Kinywell,  and  had  and 
turday;  for  this  detained  him  in  his  custody  for  the  cause  aforesaid,  and  Klnff- 
and  to  the  point  ^l  being  iu  his  custody,  the  defendant,  together  with  one 
**^^**5**®1j(U  Inch  and  Ktngioell,  entered  into  the  said  bond  and^condition 

♦  See  2  Saund.  ^'^^  ®^^  ^^  favour  to  be  shcwu  to  IRngtoeU  of  his  said  impri- 
155.  Betuoii  T.  sonment,  and  for  haying  his  deliyerance  from  thence,  which 
aT^ritrn  *^*  \yoxn3L  the  plaintiff  accepted  by  colour  of  his  office,  and  agdnat 
there  cited.        the  form  of  the  statute;  and  so  the  defendant  says  that  the 

bond  taken  in  form  aforesaid,  by  force  of  the  statute,  was  yoid 


(1)  In  a  subsequent  case,  Gold  and 
CuOer,  28  Car.  2.  2  Lev.  174.  which 
was  similar  to  the  present,  the  court 
was  of  a  contrary  opinion,  holding  that 
the  traverse  of  the  day  specified  in  the 
plea  was  good,  being  of  the  most  ma- 
terial point ;  but  this  opinion  does  not 
seem  to  be  well  founded;  though  the 
judgment  of  the  court  was  substantially 
right,  inasmuch  as  the  objection  was 


taken  upon  a  general  demurrer;  1  Ld. 
Raym.  152. ;  and  an  immaterial  travene 
is  only  matter  of  form  and  aided  upon 
a  general  demurrer  by  statute  27  Eliz. 
c  5.  Cro.  Eliz.  161.  Mannings  v. 
Townsend.  2  Lutw.  1560.  Gwinne  v. 
Pook.  2  Roll.  Rep.  448.  Johnson  y. 
Norton.  Garth.  166.  Bradbmm  t. 
Kennerdale.  See  post  207  a.  n.  (5). 
209.  n.  (7)  (8).  (a) 


(a)  See  ante^  14.  note  2. 
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and  of  no  effect;  and  prays  judgment  if  he  ouglit  to  1)6   Bekkbt  v. 

chaiged  by  this  bond.     The  plaintiff  replies^  that  Bolton  and     Filkihs. 

Bradshawe  in  the  eame  Hilary  term  sued  out  a  bill  of  illftddf2e-  • 

sex  againfit  KingtoeUy  returnable  on  Saturday  next  after  the 

octave  of  the  Purification,  according  to  the  condition  of  the 

bond^  upon  which  the  sheriff  made  his  warrant  accordingly  to 

the  plaintiff  (being  bailiff),  by  virtue  whereof  the  plaintiff  took 

Kinffwett;  and  the  plaintiff  further  says  that  Kinywelly  at  the 

time  of  making  the  bond,  was  in  prison  under  the  custody  of 

the  plaintifi^  then  bailiff  of  the  liberty  by  virtue  of  that  war-* 

rant,  and  not  by  virtue  of  the  warrant  specified  in  the  plea  of 

the  defendant.    And  this,  &c    Wherefore,  &a    The  defendant 

itejoins  as  before,  that  Kingioell,  at  the  time  of  making  the 

said  bond,  was  in  prison  under  the  custody  of  the  plaintiff,  by 

Tirtue  of  the  said  warrant  spedfied  in  the  plea  of  the  defend-^ 

ant;  without  this,  that  Kingwell  was  in  prison  under  the  cus^ 

tody  of  the  plaintiff,  by  virtue  of  the  warrant  in  the  replication 

of  the  plaintiff  above-mentioned,  as  the  plaintiff  has  alleged. 

And  this,  &c.    Wherefore,  &c.     To  which  rejoinder  the 

pbdntiff  demurs  in  law  specially,  because  the  defendant  has 

taken  a  traverse  upon  a  traverse. 

And  it  was  argued  by  Wildey  serjeant,  on  the  part  of  the 
plainti£^  that  the  defender's  rejoinder  was  bad,  because  the 
defendant  has  taken  a  traverse  after  a  traverse :  for  the  plain- 
tiff has  replied  that  KingweU  was  in  custody  by  virtue  of  the 
warranty  returnable  on  Saturday  next  after  the  octave  of  the 
Purification,  which  was  the  right  one  according  to  the  con- 

able  on  Friday  next  after  the  octave  of  the  Purification,  as 

the  defendant  has  pleaded.     And  this  was  a  traverse  upon 

wUch  the  defendant  ought  to  take  issue,  and  not  to  traverse 

over  as  he  hath  done  here.     And  he  put  several  cases  where 

there  shall  be  no  traverse  after  a  traverse  taken  before  by  the 

other  side,  as  27  H.  8.  fo.  3.  a.*,  and  Digby  and  Fitzherberfs  •  Bro,  TnTert 

case.  Hob.  103. ;  and  here,  he  said,  the  plaintiff  in  his  repli-  ■*"*  ***^  *' 

cation  has  traversed  the  warrant  returnable  on  Friday,  and 

therefore  the  defendant  in  his  rejoinder  cannot  traverse  the 

warrant  returnable  on  the  Saturday;  and  so  he  concluded 

that  the  rgoinder  is  bad. 

Saunders,  for  the  defendant,  argued  that  the  rejoinder  was 
good.  And,  first  he  denied  that  the  plaintiff  hath  made  any 
taverse  in  his  replication,  for  the  plaintiff  only  says  that  the 
■ud  KingweU  was  in  prison  by  virtue  of  the  wanant  retum- 

TOL.  I.  D 


2I.a  ,  Bennet  versta  Fi&ihn^ 

Bekhxt  If.    able  6n  Saturday,  and  not  ^  virtae  of  Ihe  warrant  retxinmble 

FilkinSa     011  Pfiiay^  which  was  no  trayerse,  but  a  flat  negatlre,  and 

'  _     '  „         *  the  plahitiff  has  relied  upon  the  precedent  affiimatiTe  matter^ 

.uffici^wards  and  has  not  trayeiBod  at  alL     For  the  piopei*  words  of  a 

'^^'^'^      traterse  ai!e  ^^wUhffut  Am^"  which  are  not  in  the  phdntiflTa 

replication^  and  therefore  he  has  not  taken  any  traverse*  But 
fSoyLd  the  court  did  Hot  pay  much  regard  to  this^f  Then  he 
pj^  y.  Ben-  ^^f^^f  that  the  traverse  in  the  defendant's  rcgoinder  was 
^  ^     good»  notwithstanding  the  plaintiff  has  taken  a  traverse  in 

txETcneugood,  ^  replication*    And  he  agreed  to  the  rule»  that  a  traverse 
tbereshaUbe     bught  uot  to  be  taken  after  a  travCrse }  but  he  took  the  differ^ 

no  traverae  - 

taken after^  ^ce  to  bc^  whcre  the  nrst  traverse  is  good^  and  taken  taa 

i^m  tt!f  fifst  °"^^®^  points  and  goes  to  the  substancei  then  there  shall  be 

tnvene  is  im-  uo  otheT  traversd  taken  after ;  but  where  the  first  traverse  is 

material  there  -^^  ^^  ^^^  ^^  taken,  nor  pertinent  to  the  matter^  but  is  of 

that  which  was  sufficiently  Confessed  and  avoided  befate^ 
I  &1P.  1  Ld.  there  the  other  party  may  take  another  traverse  after  such 
s^le^^lhuw  ii&nmterial  traverse  taken  before  }t  and  for  this  he  relied 
ford.  upon  the  above  cited  case  of  Digby  and  Fiixherhert.  (2)    Then 

here  the  defendant  has  pleaded  that  Kingwett  was  in  prison 

^ M  tmL.  ■ ■ . J  ■  _  _i  II  '     - — ^ 

(2)  Upon  a  review  of  the  several  facts  alleged,  he  may  traverse  which  of 
cases  on  this  subject,  the  following  rules  them  he  pleases.  6  Rep.  24.  b.  JRead^e 
may  be  observed.  1.  Whenever  any  case.  1  Wils.  3S8.  Griffith  v.  Williams. 
material  fact  is  alleged  in  any  pleading,  2.  Whensodver  such  a  traverse  is  taken, 
which,  if  denied,  Will,  upon  issue  joined,  the  other  party  is  bound  to  it,  and  can- 
decide  the  cause  otie  way  or  otiier,  if  not  waive  it^  and  tetider  ahother  tra« 
the  adverse  party  plead  a  matter  inoon-  verse ;  for  the  parties  are  not  to  go 
sistent  with,  and  contnuhf  to^  such  alle«  on  ad  ififinOum^  Hob.  KM*.  1  Saund* 
gation,  he  must  traverse  it.  Hob.  103.  Bennet  v.  Filkins.  1  Ld«  Raym.  121  • 
Dighyy.  FUzherberL  Vaugh.8.  Tufion  Serley.  Daffard.  Vaugh.62.  The  King 
v.  Temple.  1  Sid.  301.  Courtney  y.  y.  Bishcp  of  Worcester,  (c)  Postea,  318. 
Phelps.  1  Ld.  Raym.  41.  Waltham  v.  Bury  v.  Bishop,  Cro.  Car.  105.  {d) 
Sparkes.  Yd  v.  140.  Etoer  y.Moite.(b)  3.  If  the  traverse  be  not  to  the  substance 
So     if    there    aire    several     material  and  point  of  the  action,  the  other  party 


1^ 


(5)  See  post.  209«  note  (8)«  affirmative  part,  or  inducement^  but  is 

(c)  Where  it  appears  that  the  king  entitled  (as  in  ordinary  eases)  to  insist  on 
may  take  a  tmVerse  after  a  traverse^  the  negative  of  the  issue  joined.  Stephen 
where  his  title  appears  by  office  or  other  on  PL  213.  4th  ed«  3  Bing.  N«  C.  71* 
matter  of  record.  Cross  Keys  Company  v.  BawUngs*   S 

(d)  [4Bing,N.C.77,  Lord  Barring-  Scott,  400.  S.  C^    8  C.  &  P.  254.  Bo^ 
tony.  Bishop  of  Lichfield.  5  Scott,  371.  binson  v.  Vaughton,  per  Alderson  B. 
S.  C.   When  issUe  is  joined  on  a  special  fiut    see  4  A.  &  £.  666.   Craven  v. 
traverse,  the  party  trtitersing  is  in  gene-  Sanderson.  1  Nev.  &  1?.  666.  S.  C] 
ral  not  bounds  ai  the  tribli  to  jpro^  the 
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hy  virtue  of  the  wammt  returnable  on  Priday,  and  therefore    Bennet  Vs 

the  eonditioii  of  the  bond^  not  being  pursuant  to  the  return     Filkins. 

of  the  wananty  waa  void ;  whereupon  the  plaintiff  in  his  ' 

leplicatioii  haa  ahewn  that  he  was^  according  to  the  condition, 

in  prison  by  virtue  of  the  warrant  returnable  on  Saturday, 

which  waa  according  to  the  condition  of  the  bond ;  then  the 

plaintiff  haa  fully  confessed  and  avoided  the  defendant's  plea ; 

for  though  JSnfftDell  waa  in  prison  by  virtue  of  the  warrant 

alleged  by  the  defendant,  yet  if  he  was  also  in  prison  by  force 

of  tiie  warrant  alleged  by  the  plaintiff,  the  bond  was  good,  and 

not  vmd :  and  therefore  it  was  not  material  for  the  plaintiff 

to  traverse  the  warrant  alleged  by  the  defendant,  which  the 

plaintiff  has  sufficiently  confessed  and  avoided  before.     And  tn^^^^^ 

he  further  said,  that  if  issue  should  be  joined  upon  the  traverse  rial  traverse 

oflfered  by  the  plaintiff,  it  would  be  a  jeofail  at  common  law.  ^^S^on^iaw.^ 


may  either  para  it  by^  and  traverse  the 
iDdacement;  Hob.  104.  Moor,  870. 
Digby  v.  FitzherherL  Bennet  y.  Filkins 
aboye  cited.  4  Term  Rep.  440.  Mayor 
if  Orford  V.  Hickardsath  per  Butter 
JQstiee.  S.  C.  2  H.  Black.  186.  6  Rep. 
24.  b.  Jlefyaf^a  case.  2  Lill.  P.  R. 
588.(e);  or  demur  specially  for  this  cause. 
Cixk  Jac  221.  and  Yelv.  151.  Bedeil  y. 
LtiU,  4.  In  some  cases,  a  traverse  may 
be  taken  after  a  former  apt  and  pertinent 
tnyerse ;  as  where,  in  a  transitory  action 
laid  in  such  a  county^  there  is  a  special 
ioool  justification,  with  a  traverse  of  the 
county,  the  plaintiff  may  either  traverse 
the  special  justification,  or  join  in  the 
defendant's  traverse  at  his  election. 
Cro.  Car.  105.  Cku^esley  v.  Thompiofu 
Co.Litt  £82.  b.  Hob.  104.  Moor,  428. 


Bonham  v.  Springe*  Ibid.  350.  Pa* 
ramoury*  Vertvold.  1  Ld.  Raym.  121. 
Serk  y.  Darford.  S.C.  Lutw.  1438.  4 
Bac.  Abr.  73.  (/)  5.  But  where  a  ma- 
terial point,  alleged  by  one  party,  is  fully 
confessed  and  avoided,  that  is,  where 
the  other  party  sets  up  a  matter  con- 
sistent with  such  allegation,  but  which, 
if  true,  is  an  answer  to  it,  there  he  can- 
not also  traverse  it  Cro.  Car.  384. 
King  v.  Coke,  Bennet  v.  Filkins,  Hob. 
104.  Cro.  Jac.  221.  Yelv.  151.  BedeU 
V.  JLuU,  (jg)  6.  A  traverse  ought  not 
to  be  taken,  but  where  the  thing  tra- 
versed is  an  issuable  fact  11  Rep.  10. 
b.  Priddle  and  Nappers  case.  Yelv. 
200.  Kennicot  v.  Bogan,  Plow.  230.  b. 
231.  a.  DougL  154.  ITie  Kingy,  Lyme 
Regis*  (A) 


(e)  {[This  power  has  been  preserved 
bytheRule  ir.7:4W.4.s.l3.  See  9 
A.&E.S09.  Pearson Y. Sogers,  IPerr. 
&  D.  302.  S.  C] 

if)  See  the  reason  of  this  rule,  post 
209.  note  (8> 

{g)  [9  A.  St  £.  303.  Pearsony.  Ro- 
pen*]  Sob  where  a  party  sets  up  matter 
oouistentwitht  but  qualifying  the  matter 
sD^ed  on  the  other  sidci  he  should  not 


also  traverse.  1  Wils.  253.    Kenckin  v. 
JSjiighL 

(h)  See  further  as  to  traverses,  post 
23.  n.  (5),  82.  n.  (3),  207.  n.  (5),  2Q8.n. 
(6  &  7),  209.  n.  (8),  268.  n.  (1),  298  a 
n.  (3),  312.  d.  n.  (4  &  5),  347.  n.  (1), 
347  a.  n.  (1),  Vol.  II.  5.  n.  (3),  5.d.  same 
note»  10.  n.  (14),  206.  n.  (21  &  22), 
207.  n.  (84),  207  a.  same  note»  295  b. 
&(2> 
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Bennet  versus  Filkins. 


Bennet  r. 
Filkins. 


And  now  a 
party  is  not 
bound  to  take 


For  suppose  it  should  be  found  that  KingweU  was  in  piiison 
by  virtue  of  the  warrant  returnable  on  Friday y  yet  at  com- 
mon law  the  court  could  not  proceed  to  judgment  for  the 
defendant,  because  it  does  not  appear  but  that  he  might  also 
have  been  in  prison  by  virtue  of  the  warrant  returnable  on 
Saturday i  because  it  is  so  pleaded  and  not  denied  by  the  other 
party  (3),  and  therefore  the  bond  good.  And  although  per- 
haps it  would  be  aided  at  this  day  by  the  statutes  of  jeo&ils, 
issue  on  an  im-  yet  the  defendant  is  not  constrained  (4)  to  take  such  issue  any 
^Jjg^  *^  more  than  he  was  at  the  common  law.  And  he  argued  far- 
ther, that  the  issue  shall  be  taken  upon  the  most  material 
point,  and  for  this  he  cite4  Helyar*Q  case,  6  Bep.  24.  b.  And 
the  most  material  point  here,  was  the  warrant  returnable  on 
the  Saturday,  which  was  the  rightful  warrant :  for  upon  issue 
joined  upon  this,  a  verdict  found  one  way  or  the  other  de- 
termines the  matter.  For  if  it  be  found  that  the  said  Kinff^ 
weU  was  in  prison  by  force  thereof,  the  bond  is  good :  and  if 
it  be  found  that  KingweU  was  not  in  prison  by  force  thereof, 
the  bond  \s  void.  And  also  he  put  the  cases  of  41  Edw.  3.  *; 
Dy.  171.  Cro.  Car.  384.  f  Trespass  for  breaking  the 
tKbigv.  Coke.  plaintifTs  close ;  the  defendant  says  that  it  is  his  fireehold ;  if 

the  plaintiff  entitles  himself  to  a  term  for  years,  he  shall  not 
traverse  the  freehold  of  the  defendant,  because  he  has  suffi- 
ciently avoided  it;  and  the  plea  and  replication  may  well 
stand  together.  And  so  he  concluded  that  the  rejoinder  was 
good.  J 

And  for  these  reasons  Twysden  and  Wyndham,  justices,  were 
of  the  same  opinion,  Moreton,  justice,  being  absent.  But 
Kelynge,  chief  justice,  was  of  opinion  that  the  rejoinder  was 
bad,  because  he  took  it  to  be  but  one  warrant,  but  that  the 
parties  differed  in  the  return  of  it.  And  then  the  plaintiff 
alle^g  it  to  be  returnable  at  another  day  than  the  defendant 


[23] 

•  FitJt.  RepU- 
cation,  59. 


iSeelLd. 
Kaynu  465. 
Groenvelt  o. 
BurweU. 


(3)  And  therefore  shall  be  taken  to 
be  admitted.    Plow.  48.  1  Salk.  91.  (t) 

(4)  Lord  Hobart  argues  to  the  same 
effect  in  Digby  v.  Fitzherbert,  Hob. 
104.    «  Therefore,"  says  he,  "  though 


<<  perhaps  if  the  plaintiff  had  joined 
*^  upon  it,  and  it  had  been  found  for 
'<  him,  he  should  have  had  judgment, 
*<  yet  clearly  he  was  not  bound  U>  the  plea 
'<  as  not  final  to  the  action." 


(t)  [Whether  such  admission  on  the 
record  enures  for  all  the  purposes  of 
the  cause,  so  as  to  dispense  with  proof 
of  the  fact  thus  admitted  before  the  jury^ 


is  a  point  on  which  the  courts  have  dif- 
fered. 1  Gale  8c  D.  237-  Bingham  v. 
Stanley.  9  M.  &  W.  3(H.  Smith  r. 
Martin.2 
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has  pleaded,  he  did  well  to  traverse  the  return  which  the 
defendant  has  allied  before^  upon  which  traverse  the  de- 
fendant ought  to  have  taken  issue^  and  not  to  traverse  over. 
And  afterwards  in  the  same  term,  the  matter  was  axgued 
again  by  PemberUm  for  the  plaintifl^  and  JoTies  for  the  defend- 
anty  to  the  same  intent  as  before.  And  Twysden,  Wyndhamj 
and  Mareton,  justices,  delivered  their  opinions  seriatim  for 
the  defendant,  that  the  rejoinder  was  good,  Kelyngey  chief 
justice,  being  absent;  but,  at  the  instance  of  the  plaintiff's 
counsel,  the  court  gave  him  liberty  to  discontinue  his  action 
upon  payment  of  costs,  although  it  was  after  they  had  deli« 
vered  their  judgment. 

Note;  that  Saunders  of  counsel  with  the  defendant  thought 
diat  the  plaintiff  would  have  objected  to  the  manner  of  the 
traverse ;  because  the  defendant  had  traversed,  without  this, 
that  KingweU  was  in  prison  by  virtue  of  the  warrant,  that 
^  by  virtue^  ought  not  to  be  traversed :  but  it  was  not 
moved.  That  this  is  good,  see  Hob.  52.  Foster  and  Jackson^a 
case,  9  H.  6.  14  and  20.  (5) 


Benket  v. 

FiLKINS. 


(5)  It  is  agreed,  that  where  the  words, 
'^  virtmte,  prmtextu^  per  quod^*  and  the 
like,  introduce  a  consequence  or  infer. 
enoe  firom  the  preceding  matter,  they 
are  not  traversable;  1 1  Rep.  10.  Priddle 
and  Nappet'^  case.  1  Ld.  Ray m.  408. 
Beat  y.  Simpson.  5  Term  Rep.  66.  King 
V.  Mayor  of  York.  Post  298.  n.  (3)  ; 
iratthe  preceding  matter  is  alone  tra- 
Tenable*  And  this  rule  holds  much 
stronger,  where  these  words  introduce  a 
eoDciusion  of  law;  for  every  traverse 
most  legulariy  be  of  matter  of  fact,  and 
aot  of  law ;  for  the  court  alone  is  to 


judge  of  the  law.  Plow.  231.  a.  Willion 
v.  Berkley.  2  H.  Black.  182.  Richard- 
son V.  Mayor  ef  Orford.  Willes's  Rep. 
380.  Grills  y.  MannelUk)  Hence  it 
appears,  that  what  is  said  in  2  Lev.  112. 
Bex  v.  County  ofNoitingkam^  req>ecting 
a  traverse,  by  the  inhabitants  of  the 
county,  of  their  obligation  to  repair, 
which  b  usually  added  in  their  plea  to 
an  indictment  for  not  repairing  a  county 
bridge,  seems  not  to  be  well  foundedi 
and  that  such  a  traverse  is  demurrable  to. 
S.  P.  Dougl.  154.  per  Buller  justice.  (/) 
But  it  is  said,  that  matter  of  law  con- 


(*)  [8Mees.&  W.596.  Summers  y. 
BaU.  1  Man.  &  Gr.  882.  Cowan  v. 
Brmdwood.  2  Scott,  N.S.  138.  S.  C. 
Aeeord'} 

(I)  This,  however,  has  been  since 
4oabted;  and,  indeed,  in  1  B.  &  A.  348. 
Sex  y.  Ecdesfield  (Inhab.),  one  of  the 
objections  to  such  a  plea  by  a  parish 
«a^  that  the  plea  did  not  conclude 


with  a  traverse  of  the  obligation  of  the 
parish  to  repair.  But  the  court  said 
that  if  such  a  traverse  were  necessary, 
the  conclusion  of  the  plea  in  the  words, 
"  and  that  the  inhabitants  of  the  said 
**  parish  .  at  large  ought  not  to  be 
^<  charged,"  was  a  sufficient  and  effec- 
tual traverse. 

* 

s  3 
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nected  with  f aet^  or  rather  matter  of    v.  ArehhUiep  qf  Cdnttrbuty, 
right  resulting  from  facts,  is  trayersable,    Wils.  £S4*  (m) 
2  Black.  Rep.  776.     Groceri  Company 


S.€.  S 


(m)  [Asanexampleoftheproposition 
contained  in  the  above  note,  that  every 
traverse  must  be  of  matter  of  fact,  and 
not  of  lawj  it  may  be  mentioned,  that 
where  thededaration  states  certain  facts, 
and  then  proceeds  to  allege  that  a  duty 
on  the  part  of  the  defendant  arose  there* 
from,  the  defendant  cannot  plead,  by  way 
of  traverse,'  that  it  was  not  hb  duty  as 
alleged ;  for  that  would  be  a  traverse  of 
a  mere  inference  of  law,  and  therefore 
bad.  S  Bing.  N.  C.  S34.  Trawer  v. 
ChadiDick.  S  Scott,  699.  S.C.  5  A.  8c 
£•  647-  Cane  t.  Chapman,  1  Nev,  & 
P.  104*.  S.C.  And  it  should  seem,  that, 
properly  speaking,  the  rule,  as  to  a  mrtute 
ciifus  not  being  traversable,  is  but  an* 
other  example  of  this  proposition ;  the 
reason  for  the  rule  being,  that  the  virtute 
euju9  only  collects  the  matter  alleged 
before,  and  draws  a  conclusion  from  it ; 
and  then,  being  mere  matter  of  law,  it 
is  not  traversable.  And,  in  this  point 
of  view,  the  rule  is  fully  sustained  by 
modem  authorities.  9  A.  4r  E.  292. 
Dangerfidd  t.  Thomas.  1  Perr.  ic  D. 
287.  S.  C.  Therefore,  if  it  were  alleged 
that  Aa  was  in  custody  of  the  sheriff 
at  the  suit  of  J9. ;  and  that  C^  who 
had  a  judgment  against  him,  delivered 
K  ecu  90,  against  him  to  the  sherifl^ 
whereby  he  became  and  was  in  custody 
of  the  said  sheriff  at  the  suit  of  C ; 
a  traverse  that  he  thereby  became  in 
custody  at  the  suit  of  C  would  be  clearly 
bad ;  because  the  law  says  in  such  case 
he  does  become  in  the  aheiiff's  cus- 
tody at  the  suit  of  C  (see  1  Q.  B.525. 
Barrack  v.  Newton) ;  and  the  travene, 
therefore,  would  be  a  traverse  of  a  mere 
matter  of  law.  10  Bing.  193.  But  al- 
though an  allegation  of  a  mece  reault  of 
law  is  not  traversable,  yet  an  allegation 
compounded  of  law  and  fact  mixed  may 


be  traversed.  6  A.  &  E.  482L  Rantford 
Y.CopeJand.  1  Perr.  &  D.  671.  S.C.  11 
A.  &  E.  529.  Drewe  v.  Lainsan.  S  Perr. 
At D. 245.  S.C.  8Mees.&W.l.  Butter 
"v.Ckapman.  For  example,  an  allegation 
in  a  plea  that  a  company  were  illegally 
associated  to  more  than  the  number  of 
six  as  bankers  is  travenable.  6  A.  &  E. 
482.  And,  accordingly,  it  is  now  settled 
that  a  virtute  eujusy  where  it  is  mixed 
with  matter  of  fact,  and  does  not  put  in 
issue  a  mere  conclusion  of  law,  is  travers- 
able. 4  Bing.  729.  Lueae  v.  NoehdJU. 
2Y.&J.d04.  lMoo.«sP.78S.  S.C. 
10  Bing.  158.  S  Moo.  k  8c.  627.  7 
Bligh,  N.  &  140.  S,  C.  in  Ponu  Vtoc 
Thus,  if  in  an  action  of  treq[>ass  thi| 
defendant  pleads  in  justification  a  seizure 
of  goods,  as  sheriff,  by  virtue  of  a  writ  of 
jLfa.^  the  allegation  of  the  smzure  of  the 
goods  6^  tTtffve  q/*eA€  tm^  is  not  a  matter 
of  Uwbutof  fiiet,  and  isthefefoietraven* 
able.  iMbcoi  t.  NoekeUsf  nbi  n^d. 
8  A.  &  E.  872.  Camaby  t.  Wdfy.  1 
Perr.  A;D.  9a&C.  And  by  a  repli. 
cation  to  such  a  plea,  admitting  the  writ, 
and  adding  de  injurid  absque  renduc 
eoKMB,  the  plaintiff  may  raise  the  queadon 
of  fact,  whether  the  aheriffseizedliy  virtue 
of  the  writ  or  not;  and  may  shew  under 
that  traverse,  that  the  acts  of  the  defend* 
ant  were  not  really  done  under  or  in  exe- 
cution of  the  writ,  but  for  another  pur- 
pose, under  another  claim,  and  that  the 
writ  and  the  proceedings  under  it  were 
A  mere  colour  and  contrivance  to  get 
possession  of  the  goods.  Lu/casY.No^ 
helle, edneuprd,  1  Bing.  N.C. 387.  Priee 
V.  Peek,  per  Tindal  C.  J.  1  Scott,  217. 
6.C.  Tlie  rule,  however,  that  a  virHUe 
^eeyue  is  not  traversable,  has  been  some- 
times  regarded  in  an  a^ieet  materially 
different  fix>m  considering  it  «a  a  mere 
prohibition  of  travenli^  an  infersnee  <rf 
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law;  yfz>  A*  comiected  vitb  the  doo 
trine  that  a  maa  aotiag  under  legal  au- 
thority is  not  eonfinad  in  court  to  the 
authority  under  which  he  has  prpfesaed 
to  act  at  the  time  when  he  acted,  but 
that  he  may  resort  to  any  other  autho- 
rity he  then  possessed;  which  justified 
his  proceeding ;  as  for  instance,  if  a  man 
takes  a  distress  for  one  thing,  still,  when 
he  comes  and  pleads,  he  may  avow  for 
whatever  thing  he  pleases  taman  may  dis^ 
train  for  rent,  and  avowforheriotservicet 
1  Ld.  Raym.  454.  Groenvek  v.  Bur- 
wdL  7  Term  Rep.  654,  Crowther  v. 
Ranubottom.  2  Y.&  Jerv.5S6.  Wootky 
T.  Gregory.  And  though  it  is,  perhaps, 
somewhat  difficult  to  reconcile  this  doc* 
trine  with  Lucas  t.  NockelUf  yet  it  has 
he&a  subsequently  acted  upon  as  existing 
law.  Thus  in  1  A.  &  £•  265.  Governors 
of  Bristol  Poor  v.  Wait.  3  Nev.  &  M. 
359-  S.C.,  it  was  held,  that  if  a  party  en- 
ters and  makes  a  joint  distress  for  four  se- 
reial  rates,  being  furnished  for  that  pur- 
pose with  four  warrants,  one  of  which  is 


bad,  he  may,  in  an  action  of  replevin  for 
such  distress.  Justify  under  the  good 
warrants,  and  abandon  the  bad  one; 
and  the  court  appeared  to  recognize  th^ 
rule,  that  a  distress  may  be  justified, 
though  the  distrainer  profess  to  act 
under  an  illegal  warrant,  provided  he 
were  at  the  time  armed  with  a  lawful  one. 
See*  also  Baillie  v.  KelL  if  Bing.  N.  C. 
639.  6  Scott,  379.  S.  C.  Again,  Lucas  v. 
NocheUs  must  not  be  understood  as  hav- 
ing established  the  general  proposition 
that  the  motive  and  intention,with  whidi 
an  authority  given  by  law  was  exercised, 
can  be  inquired  into  on  the  general 
replication  de  injurid*  2  Mees.  Sc  W* 
791.  Odkes  v.  Woodi  (see  the  notes  to 
Greene  v.  Jonest  post.  p.  299,  et  $eq,) 
nor  as  having  decided,  that  the  plaintiff 
is  at  liberty,  under  this  replication!  ta 
shew  an  abuse  of  the  authority  whick 
renders  the  defendant  a  trespasser  ah, 
initio.  Ibid.  1  Bing,  N.  C.  380,  Prioe, 
y.  Peek.  1  Scott,  205.  S.  C,  (See  the 
notes  post  p.  300,)3 


to  vit. 


The  Earl  of  Manchester  and  others  against  Vale*        Case  5, 

Trixu  18  Car.  IL  Eeps.  EolL  147. 

,\~n£  it  renoiembered  that  heretofore,  to  wit,  m 
J  jL9  Easter  tena  laat  past,  before  our  lord  the 
king  at  Westminster j  came  Edward  Earl  of  Manchester^  lord 
chamberlain  of  the  household  of  our  lord  the  now  king,  Kr 
Lancelot  Lake,  knight,  and  Carey  Harvisyy  otherwise  Mildmay, 
by  Robert  Powlet,  their  attorney,  and  brought  here  into  the 
court  of  our  eaid.  lord  the  king,  then  there,  their  certain  bill 
against  William  Vale,  in  the  custody  of  the  marshal,  &c  of  a 
plea  of  trespass ;  and  there  are  pledges  of  prosecution,  to  wit^ 

J(Jm  Doe  and  Richard  Boe,  which  said  bill  follows  in  theie    

words,  to  wit:  Somersetshire,U}mt:JSdwardlSi9xlo{  Manchester,       [  24  ] 
lord  chamberlain  of  the  household  of  our  lord  the  now  king. 
Sir  Lancelot  Lake,  kmght,  and  Carey  Harvey, \  otherwise  Mild- 
may,  conjiplain  of  William  Vale  being  in  the  custody  of  the 
qmhal  of  the  Marshalsea  of  our  lord  the  king  before  the    , 
king  himaelA  for  that  he,  on  the  20th  day  of  Septmberp  in  the 

n  4     ^ 
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Earl  of  Maachester  ^  aL  versus  Vale. 


Earl  of       17tli  year  of  the  reign  of  our  lord  Charles  the  Second,  now 

Manches-    king  of  England^  with  force  and  arms,  &c  broke  and  entered 

V^e!       the  closes  of  them  the  said  Earl,  Sir  Lancelot,  and  Carey, 

»  called  Mark  Moore  and  Yonder  Moore^  in  the  parish  of  West-^ 

marke,  in  the  said  county,  and  with  his  feet  in  walking  trod 
down  and  consumed  the  grass  of  the  said  Earl,  Sir  Lancelot, 
and  Carey,  then  lately  growing  in  the  said  doses,  of  the  value 
of  10/. ;  and  with  certain  cattle,  to  wit,  horses,  oxen,  cows, 
swine,  and  sheep,  eat  up,  trod  down  and  consumed,  other  the 
grass  of  the  said  Earl,  Sir  Lancelot,  and  Carey,  in  the  said 
closes  likewise  lately  growing,  of  the  value  of  10/.  (1),  con- 


(1)  Trespass  is  laid  with  a  continue 
ando  for  several  days,  to  prevent  the 
necessity  of  bringing  several  actions. 
2  RolL  Abr.  545.  pL  1.  The  more 
usual  way  of  declaring  at  present  is, 
**  that  the  defendant  on  such  a  day,  in 
'^  such  a  year,  and  on  divers  other  days 
**  and  times  between  that  day  and  some 
** other  dayy*  committed  the  trespasses 
complained  of.  And  the  plaintiff  may 
give  evidence  of  a  trespass  committed 
on  all,  or  any  of,  the  days ;  and  since 
the  continuing  of  a  trespass  from  day  to 
day  is  considered  in  law  a  several  tres« 
pass  on  each  day,  and  must  be  directly 
and  positively  answered  by  the  defend- 
ant, as  well  as  the  original  trespass; 
2  Ld.  Rayra.  976.  Monhion  v.  Pashley  ; 
just  as  the  removing  of  goods,  wrong- 
fully taken  at  £rst»  firom  one  place  to 
another,  is  held  to  be  a  several  trespass 
at  each  place ;  therefore  this  way  of  de- 
claring will  answer  the  purpose  full  as 
well  as  laying  the  trespass  with  a  eon» 
Hnuanda.  But  there  are  many  acts  of 
trespass  which,  when  executed,  cannot 
be  done  again,  but  terminate  upon  the 
commission  of  them,  and  therefore  can- 


liot  in  their  nature  be  continued :  as 
where  a  man  cuts  down  another's  trees, 
or  kills  his  horses,  dogs,  or  rabbits,  or 
takes  away  his  goods.  In  these  and 
the  like  cases,  if  the  trespasses  were 
repeated,  it  is  necessary  to  allege  that 
they  were  committed^  on  different  days 
and  times ;  or  at  least  to  insert  as  many 
counts  in  the  declaration  as  there  are 
trespasses,  for  they  cannot  be  lud  with 
a  continnando.  If  they  are,  objection 
should  be  made  at  the  trial,  and  the 
plaintiff  will  not  be  permitted  to  give 
evidence  of  more  than  one  act  of  tres- 
pass. He  is  not  however  confined  to 
the  time  in  the  declaration,  but  is  at 
liberty  to  prove  a  trespass  committed 
at  any  time  before  the  commencement 
of  the  action.  7  Mod.  152.  Brook 
V.  Bishop.  S.  C.  2  Ld.  Raym.  823. 
2  Salk.  639.  2  Ld.  Raym.  974.  976. 
Monkton  v.  Pashley.  S.  C.  2  Salk.  639. 
Comberb.  427.  (a)  If  the  plaintiff  in- 
tends to  give  evidence  of  repeated  acts 
of  trespass,  he  must  confine  himself  to 
the  time  in  the  declaration,  whether  it 
be  laid  with  a  continuando,  or  in  the 
modern  way  of,  on  divers  days  and 


(a)  Upon  the  same  principle,  where  otherwise  than  with  sheep  on  any  of  the 

in  covenant  for  stocking  lands  otherwise  days  laid  in  the  declaration,  the  plea 

than  with  sheep  on  a  certun  day  and  was  held  bad,  as  tendering  an  immate- 

diven  other  days  and  times,  the  de-  rial  traverse.     2  B.  Moore,  9L     Cor* 

fendant  pleadedi  thai  he  did  not  stock  poraiUm  of  Arundel  v.  Bowman. 


Miclu  .18  Can  IL  Regis. 


24a 


tmuing  the  said  trespass  in  the  said  clodes>  as  well  with  his 
feet  in  walking,  as  with  the  said  cattle,  on  divers  days  and 
timee,  from  the  said  20th  day  of  September ^  in  the  s^d  17th 
year  aforesud,  until  the  day  of  the  exhibiting  of  this  bill,  to 
wit,  the  2d  day  of  Maj/y  in  the  18th  year  of  the  reign  of  our 
oud  lord  the  now  king ;  and  other  wrongs  to  them  did,  against 
the  peace  of  our  sidd  lord  the  now  king,  and  to  the  damage  of 
the  said  Earl,  Sir  Lancelot,  and  Carey,  of  40Z. :  and  thereof 
they  bring  suit,  &c. 

And  now  at  this  day,  to  wit,  Friday  next  after  the  Morrow 
of  ihe  Holy  Trinity  in  this  same  term,  until  which  day  the  said 
HllSam  Vale  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster,  come  as 
well  the  said  Earl,  Sir  Lancelot,  and  Carey,  by  their  said  attor- 
ney, as  the  said  WiUiam  by  Francis  Coles,  his  attorney.  And 
the  same  William  defends  the  force  and  injury  when,  &c. 
And  as  to  coming  with  force  and  arms,  or  whatever  that  is 
against  the  peace  of  our  sidd  lord  the  now  king,  and  the  eat- 
ing up,  treading  down,  and  consuming  the  said  grass  with  the 
said  swine,  at  the  said  time  when,  &c.  and  on  the  said  divers 
other  days  and  times,  £rom  the  said  25th  day  of  September,  in 
the  year  above-sud,  until  the  said  2d  day  of  May  thence  next 
following,  saith,  that  he  is  not  thereof  guilty,  and  of  this  he 
pats  himself  upon  the  country.  And  the  said  Earl,  Sir  Lan- 
cebi,  and  Carey  thereof  likewise,  &c  And  as  to  the  residue 
of  the  said  trespass  above  supposed  to  be  done,  he  the  said 


Earl  of 
Manch£s<* 

TER  r. 

Vale. 


Imparlance. 


PI 


As  to  the  force 
and  arms,  and 
the  trespass 
with  swine, 
defendant 
pleada  not 
guilty,  and 
issue  thereon. 


And  as  to  the 
residue  of  the 
said  trespass* 


tmes  i  bat  in  either  case  he  may,  if  he 
please,  waive  the  time  in  the  declara* 
tioD,  and  prove  a  trespass  at  auy  time 
before  the  action  brought.  The  laying 
of  a  trespass  with  a  continuando  where 
it  ought  not  to  be  so,  is  bad  upon  special 
demurrer,  but  aided  by  a  verdict  1  Ld. 
Raym.  240.  Fontleroy  v.  Aylmer.  So 
if  it  be  improperly  laid  *^  on  divers  days 
*^aMd  times  ;''  as  where  the  declaration 
vas  that  the  defendants  on,  &c«  and  on 
divers  other  days  and  times  between  that 
day  and,  SfC*  made  an  assault  upon  the 


plaintiff,  &c.  it  was  held  bad  upon 
special  demurrer,  because  an  assault  is 
one  entire  individual  act.  Cowp.  828. 
dGchell  V.  Neale.  S.  P.  6  East,  S95. 
English  v.  Purser.  Contra^  2  Bos.  Se 
Pull.  425.  Burgess  v.  Freelove.  (b)  So 
where  several  trespasses  are  laid  with  a 
continuando,  and  some  of  them  are  pro- 
per, and  the  others  not,  after  verdict  tho 
contintMndo  shall  be  extended  to  those 
trespasses  only  which  are  capable  of 
being  continued.  7  Mod.  152.  2  Ld. 
Raym.  823.    2  Salk.  689. 


(b)  In  that  case  the  expression  used 
VIS,  that  the  defendant  << assaulted;" 
vUeh  is  remarked  by  Lord  EUenbo* 


rough  C.  J.  in  6  East,  S95.  as  distin- 
guishing the  case. 


S4tb  Earl  of  Manchester  ^  al.  versus  Yale. 

Earl  of  ffilHam  saith,  that  the  iaid  Earl,  Sir  Lancehi,  and  Carey  obght 

Manchea-  qqI;  ^  }|||yQ  Q].  maintain  their  aaid  action  thereof  agaiiifit  him« 

Valb!  beoaiue  he  saith  that  long  before  the  said  time  when,  &c  and 

'  at  the  said  time  when,  &c.  and  continually  afterwards  hitherto^ 

Sir  Thomas  onc  Sir  JTunnos  BridgeMf  knight,  waa  and  yet  ia  eeiaed  of 

inli^f  Sr*':  •"f  ^  ^  ^^  "^of  «^  fVedmare,  with  the  appurtenancea,  in  the 
manor  of  Wed-  aaid  county  in  hia  demesne  as  of  fee ;  and  that  he  the  aaid 
""•T25  ]  Sir  ThomoM,  and  all  those  whoM  estate  he  now  baa,  of  and  ia 
and  prescribes  the  8aid  manor,  with  the  appurtenances,  fifom  time  whereof 
BridgJfolMi*  *^®  memory  of  man  is  not  to  the  contrary,  have  had,  and  been, 
right  in  com-  accostomed  to  have  for  themselves,  their  farmers  and  tenants 
^us'in  quo,  ^^  ^®  ^d  manor,  with  the  appurtenances,]  conmion  of  pas* 
as  appurtenant  tuTC  for  all  and  all  manner  of  dieir  conmionable  cattle,  levant 
nor.  *  and  couchant  within  the  said  manor,  in  the  said  closes  called 

Marhe  Moore  and  Yonder  Moore  in  every  year,  and  at  all  times 

of  the  year,  as  to  the  said  manor  of  Wedmorey  with  the  appur* 

tenances  belonging  and  appertaining.    And  the  said  Sir  TIuh 

mas,  being  so  seised  of  and  in  the  said  manor,  with  the  ^ppurw 

tenances,  he  the  sud  Sir  JTiomas,  before  the  said  time  when, 

&C.  to  wit,  on  the  28th  day  of  September,  in  the  17th  year 

above-said,  at  the  said  parish  of  Westmark,  in  the  said  county. 

Sir  Thomas  ap-  constituted  and  appointed  him  the  said  William  to  have  the 

anl^^f c^  care  of  the  cattle  of  the  said  Sir  Thamae,  wWch  he,  at  any 

of  his  catUe  in    time  from  the  said  28th  day  of  September,  in  the  17th  year 

qm^^  ^       above-said,  until  the  said  2d  day  of  May,  in  the  18th  year 

There  were  di-  above-seid,  should  put  into  the  said  closes  called  Marhe  Mom 

IS*  ^^ttlT^at"    ^^^  Yonder  Moore,  to  use  and  take  the  snid  common  of  pasture 

the  aaid  time      there.     And  the  said  fFUUam  fiirther  saith,  that  at  the  said 

theXciu'in*      ^^®  when,  &c  and  on  the  said  divers  other  days  and  times 

quo,  &e.  whiefa  in  the  said  declaration  above  specified,  there  were  divers  com- 

cMsed*tobe      monable  cattle  of  him,  the  said  Sir  Thomas,  in  the  said  closes 

put  there:         called  Marhe  Moore  and  Yonder  Moore,  which  said  cattle  he 

fen^t'^^ei^  ^e  ^^  ^^  Thomas  caused  to  be  put  into  the  same  closes,  to 

into  the  saii      e^t  up  the  gQiss  there  growing,  using  and  perceiving  his  said 

toseetheaaid   commou  of  pastuTO  in  the  Said  doses  SO  as  aforesaid  belon^ng 

nttle,lartan7    im^  appertaining  to  his  said  manor  of  Wedmare  a&resaids 

damage  should  . 

happen  to  them,  whereupon  the  said  WiUiam,  as  the  servant  of  the  said  Sir 

Jliomas,  and  by  his  command,  at  the  said  time  when,  &c.  and 
on  the  said  divers  other  days  and  times,  from  die  ssdd  time 
when,  &c  until  the  said  2d  day  of  May,  m  the^lSth  year 
ftbove^sud^  entered  into  the  said  doses  caUed  Marhe  Moore 

and  y(?iii&r  ifoor^,  to  see  the  said  oattle  of  the  said  Sir  TA09M^ 
then,  upon  the  occasion  aforesaid,  so  as  aforesaid  being  in  thr 
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said  doBes  eating  up^  using  and  taking  Us  oonunon  aforesaid^       Earl  of 
lest  uaj  damage  should  at  any  time  happen  to  the  said  cattle ;    Ma vchis- 
and  the  sud  WiUiam  with  his  feet  in  walking  trod  down  and       v^e! 
eonsiuued  the  said  graae  in  the  said  closes  then  growings  as  it  > 
waa  lawful  for  him  to  do ;  which  s£ud  entering  of  him  the  said  wbUh  is  th® 
William  into  the  swd  closes,  for  the  cause  aforesaid  and  with  ^TteawM*  ^ 
his  feet  in  walking,  treading  down  and  consuming  the  grass  in 


the  0ud  closes,  and  consuming  and  eating  up,  with  the  said 
diyers  oommonable  cattle  of  the  said  Sir  Thomas  Brid^es^  other 
the  grass  in  the  said  closes,  for  the  said  time  in  the  siud  declar- 
ation above  specified^  using  and  perceiving  his  s^d  common 
of  pasture  there,  is  the  same  residue  of  the  said  trespass,  [  26  1 
whereof  the  said  Earl,  Sir  Lancelot^  and  Carey  above  thereof 
complain  against  him  the  sdid  WiUiam:  and  this  he  is  ready 
to  verify.  Wherefore  he  prays  judgment  if  the  scud  Earl, 
Sir  Lancelot,  and  Carey  ought  to  have  or  majntain  their  said 
action  thereof  against  him,  &a 

And  for  causes  of  demuirer  in  law  upon  that  ple%  they  Causes  of 
the  said  Earl,  Sir  Lancelot,  and  Carey,  according  to  the  form  ^™"^™'' 
of  the  statute  in  such  case  lately  made  and  provided,  shew 
onto  the  court  here  these  causes  following:  that  is  to  say,  . 
for  that  the  said  plea  is  imcertain,  and  wants  form,   &c. 
Joinder  in  demurrer.  — But  because  the  court  of  our  said  lord  Continuances. 
the  long,  now  here,  is  not  yet  advised  of  giving  their  judg-^ 
ment  of  and  upon  the  premises,  whereof  the  said  parties  have 
put  themselves  upon  the  judgment  of  the  court,  a  day  is  Venire  ftcias 
tho^fore  given  to  the  said  parties,  before  our  lord  the  kiqg  at  JJelaucasto 
JFestminster,  until  day  next  after  to  hear  their  assess  the  oon. 

judgment  of  and  upon  the  premises,  for  that  the  court  of  our  JSgw'upon 
said  l<»rd  the  king^  now  here,  is  thereof  not  yet,  &c.     And  as  the  demurrer. 
well  to  try  *  the  said  issue  above  joined  between  the  said  *  ^^  ?^- 
parties  to  be  tried  by  the  country,  as  to  inquire  what  da-  ^^'  n^teCi). 
mages  the  said  Earl,  Lancelot,  and  Carey  have  sustained  on 
occasion  of  the  said  trespass,  whereof  the  said  parties  have 
put  themsdvea  upon  the  judgment  of  the  court,  if  it  should      [  27  ] 
happen  that  judgment  shall  be  thereof  given  for  the  said  Earl^ 
Lancelot,  and  Carey  against  the  said  WUUam,  let  a  jury  thereof 
come  before  our  k>rd  the  king  at  fFestminster  on  the  day 

next  after  and  who  neither,  &Cr  to  recognize,  &Ct 

bec»ise  as  well^  &<%   The  same  day  is  given  to  the  said  parties 
ther^&a 
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Earl  of  Manchester  <§*  al.  versw  Vale. 


grass,  the  de- 
fendant pleads . 
a  jiiatification, 
which  is  good  as 
to  the  breaking 
and  entering 
the  close,  but  it 
bad  as  to  the 
trespass  with 
the  cattle,  the 
plea  is  bad  for 
the  whole. 


Case  5.         The  Earl  of  Manchester  and  others  against  Vale. 

If  in  trespttw      rilRESPASS.  —  The  plaintiffs  declare  that  the  defendants 
and  entering  '  ^^  the  29th  of  September,  in  the  17th  year  of  the  reign  of 

'^^  d  w'^'  ^^^*  *^®  ^^^  ^^"^'  broke  the  close  of  the  plaintiffi,  called  Marking 
eating  up  his      and  Yonder  Moore,  in  the  parish  of  Westmarke,  in  the  county 

of  Somerset,  and  the  grass  there  with  feet  in  walking  trod 
down^  and  other  the  grass  there  with  cattle^  to  wit^  horses, 
oxen,  cows,  swine,  and  sheep,  eat  np,  with  a  continuando, 
&c  The  defendant  as  to  the  force  and  arms,  and  the  tres- 
pass with  swine,  pleads  not  guilty,  and  to  the  residue  of  the 
trespass,  he  pleads  in  bar,  that  Sir  Thomas  Bridges,  knight, 
was  seised  of  the  manor  of  Wedmore  with  the  appurtenances 
in  the  said  county,  in  his  demesne  as  of  fee,  and  prescribes  in 
the  said  Sir  Thomas  for  common  in  the  place  where,  &c.  for 
all  his  commonable  cattle  leyant  and  couchant  upon  the  sidd 
manor  at  every  time  of  the  year,  as  appurtenant  to  the  said 
manor.  And  further  ^ys,  that  the  said  Sir  Tlwnuis  consti- 
tuted and  appointed  the  defendant  to  take  care  of  his  cattle 
put  into  the  sidd  close  which,  &c  And  he  further  says, 
that  the  said  Sir  Thomas  caused  to  be  put  divers  commonable 
cattle  of  the  said  Sir  TTumias  Bridges  which  at  the  time  when, 
&C.  were  in  the  said  place  where,  &c.  Whereupon  the  de- 
fendant, as  servant  to  the  said  Sir  TTiomas  Bridges  at  the  time 
when,  &C.  entered  into  the  said  close  in  which,  &c.  to  see  the 
said  cattle  there,  lest  any  damage  should  happen  to  them ;  and 
in  catering  he  trod  down  the  grass  there,  which  is  the  same 
residue  of  the  trespass,  and  this,  &c  Wherefore,  &c«  upon 
which  the  plidntiffs  demurred  in  law. 

And  it  was  objected  on  the  part  of  the  plaintifis,  that  the 
defendant  in  his  bar  hath  only  said  that  the  cattle  were  in  the 
place  where,  &c.  but  not  that  he  put  them  there.  And  it  ap- 
pears that  the  cattle  were  not  the  defendant's  own  cattle,  and 
therefore,  if  he  did  not  put  them  into  the  place  where.  Sec 
he  is  not  guilty :  for  a  man  cannot  be  guilty  of  trespass  with 
cattle,  unless  they  are  his  own  cattle,  or  he  actually  put  them 
into  the  place  where,  &c.  And  here  the  defendant  has  justi- 
fied the  trespass  with  cattle,  and  yet  has  not  confessed  it,  nor 
toid  any  thing  to  ^ch  purpose.  (1)  Then  the  plea  being  bad 


[28] 


(1)  See  Hatoe  and  Planner,  ante,  I4f.  circumstances,  which  either  excuse  the 
note  (3),  and  the  authorities  there  fact  complained  of,  or  shew  it  to  be 
cited.    Every  plea  in  justification  states    lawful    From  its  nature,  thereforci  it 
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in  part,  is  bad  for  the  whole,  although  he  has  justified  some 
part  well;  for  an  entire  plea  cannot  be  good  in  part,  and 
bad  in  another  part ;  because  such  an  entire  plea  is  not  divi- 
sible.    Cro.EUz.  268.*— 331. t— 4344— (7r(?.  Jac.  27.§(2> 


Earl  of 
Mamches* 

TER  V. 

Vale. 


•  Pendlcbury  and  Elmott 
J  Sir  John  Tlioniel  ▼.  Lassels. 


t  Kent  and  Sponder. 


\  Ascue  T.  Sanderson. 


muti  confess  the  fact,  otherwise  it  is  no 
JMitificatiaH^  but  a  denial  of  the  fact, 
and  amounts  to  the  general  issue.  See 
3  Term  Rep.  298.  Tat/lor  v.  Cole. 
1  Salk.  394.  Holler  y.  Bush.    Cartb. 


380.  S.  C.  b}''  the  name  of  HalleU 
V.  Byrt  Willes's  Rep.  15.  Bowe  v. 
TuUe.  (c) 

(2)  So  in  Norton  v.  Harvey,  cited  in  2 
Sannd.50.  Webby. Martin,lLey.i!S.(d) 


(e)  And  is  therefore  bad  on  special 
demurrer.  6  East,  583.  The  King  y, 
Johnson.  [See  ante,  p.  14.  notes.] 

(d)  [2  B.  &  C.  220.    St.  Germain's 
y.  WiOan.  3  D.  &  R.  441.  S.  C.  1  Ring. 
N.  C.  89.  96.     Tremeere  v.  Morison. 
3  DowL  193.  Ansell  v.  Smith.   3  Dowl. 
246.  Machery.  Billing.    4  Ring.  N.  C. 
203.  Dyhey.Duke.     10  A.  &  E.  632. 
Cahert  v.  Moggs.    2  Perr.  &  D.  540. 
S.  C.  AxxordJ^     A  plea  of  set-o£P  is 
an  exception  to  this  rule,  the  different 
parts  of  such  a  plea  being  considered 
as  different    counts  in   the   same  de- 
claration.   2  Black.  910.    Dowsland  v. 
Thompson  oftd  others.  [A  plea  of  set-off, 
however,  is  no  exception  to  the  analo- 
gous rule  dependent  on  the  entire  nature 
of  a  plea,  viz.  that  if  disproved  in  part,  it 
shall  fail  altogether ;  for  it  has  been  held 
that  the  issue  on  a  plea  of  set-off  is  indi- 
▼iable ;  and  therefore,  when  the  plea  is 
pleaded  to  the  whole  declaration,  and 
the  defendant  proves  a  set-off  to  some 
amount,  but  not  exceeding  or  equalling 
the  whole  of  the  plaintiff's  aggregate 
demands,  the  defendant  cannot  claim  to 
have  the  verdict  entered  for  him  for  so 
much  as  he  has  proved ;  but  the  whole 
issue  must  be  found  for  the  plaintiff. 
Yet  if  there  are  other  pleas  on  the  record, 
such  as  payment,  or  the  Statute  of  Limit- 
ations, by  which  the  plaintiffs  aggregate 
demands  are  so  reduced,  that  the  set-off 
covers  the  remiunder,    the  defendant 


is  entitled  to  the  verdict  on  the  issue 
joined  on  the  plea  of  set-off*  2  Cr.  Mees. 
&  R.  547-  Cousins  v.  Paddon.  7  A.  & 
E,  595.  Moore  v,  Builin.  S.  C.  2  Nev.  & 
P.  436.  5  Mees.  &  W.  1 09.  Tuch  v.  Tuch. 
Ibid.  382.  Kilner  v.  Bailey.  9  C.  &  P. 
725.  Barnes  v.  Butclwr.  But  see  5 
Dowl.  669.  Green  v.  Marsh.  To  the 
general  rule,  that  a  plea  which  is  dis* 
proved  in  part  fails  altogether,  there 
are  many  exceptions  in  instances  where, 
from  the  nature  of  the  case,  the  plea  is 
not  entire.  See  2  Cr.  Mees.  &  R.  S5%. 
See  also  as  to  what  issues  may  or  may 
not  be  found  by  the  jury  distributively, 
1  Mees.  &  W.  216.   Phythian  v.  White. 

1  Tyr.  &  Gr.  515.  S.  C.  3  Ring.  N.  C. 
3.  Knight  v,  Woore.  8  A.  &  E.  592. 
Roudedge  v.  Abbott.  5  Ring.  N.  C. 
622.  Highamy.Babett.  5Mees.&W, 
483.  Anderson  v.  Chapman.  The  rule 
is  further  subject  to  this  qualification, 
that  an  unnecessary  averment  in  a  plea^ 
if  capable  of  being  separated  without 
injury  to  the  sense,  need  not  be  proved  ; 
for  it  is  sufficient  to  prove  so  many  of 
the  facts  alleged  in  the  plea  as  will  con- 

,  stitute  a  justification.  1  Taunt.  146. 
Spilsbury  v.  Micklethwaite.  I  Cr.  Mees. 
&  R.  757.  Timothy  v.  Simpson.  I  Cr. 
Mees.  &  R.  827.  Atkinson  v.  Wame. 

2  Mees.  &  W.  477.  Cohen  v.  Hushisson. 
4  Ring  N.  C.  650.  BaiUie  v.  KeU.  10  A. 
&  E.  593.  S/iearm  v.  Burtiard^^ 
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'^  And  of  fuch  cpimon  was  all  ihd  court  (8)    And  jndg^ 
ment  was  giveti  for  the  plainti£  -^  Saunden  of  oounael 
plaintiff. 


So  an  entire  repUcaUony  which  is  bad 
m  pait»  is  bad  for  the  whole.  Trtteman 
V.  Hursi^  1  Term  Rep.  40.  WM^  v. 
Tivitty  2  Saund.  127.  (e)  Upon  the 
same  principle  of  the  plea  being  entire, 
and  therefore  not  divisible,  it  4s,  that  if 
two  of  mor^  join  in  a  defence  which  is 
a  sufficient  justification  for  one,  but  no 
justification  for  the  others^  the  plea  is 
bad  as  to  all ;  fbr  the  court  cannot  sever 
it,  and  say  that  one  is  guilty  and  the 
others  not,  when  they  all  put  themselves 
upon  the  same  terms.  Str.  509.  Philips 
▼.  Birwi.  Ibid.  994>.  SmUh  v.  Boucher. 
Ibid.  1184.  Middktony.  Price.  STerm 
Rep.  976,  S77.  per  Butter  J.  in  DuffUld 
y.ScoU.(J) 


(S)  Sol  Lev.  48.  WMv. 
Cowp.  133.  Ridaut  y.  Brouffh.  Every 
plea  must  answer  the  whole  declaration 
or  count  (g)  Co.  Litt  303.  a.  Cro. 
Eliz.  434.  Aseue  v.  Sandenoru  2  Lit 
P.  R.  302.  5  Term  Rep.  553.  JJer- 
ries  y  Jamiegon.  Yelv.  225.  Newhatt 
y.  Bernard.  S.  C.  1  Buls.  116.  Post. 
267-  Odfome  v,  Rogere.  But  this  dif- 
ference arises  from  the  ybrm  qf  the  plea, 
namely,  if  a  plea  begin  with  an  answer 
to  the  whole  declartUionf  but  in  truth 
the  matter  pleaded  is  only  an  answer 
to  party  the  whole  plea  is  bad,  and  the 
plidntiff  may  demur.  1  Salk.  179.  Weeks 
V.  Peach.  1  Ld.  Raym.  231.  Truecotiy. 
Carpenter.  Gilb.  Hist  C.  B.  3d  ed.  157, 


(e)  [But  where  the  declaration  has 
several  separable  subjects  of  complaint, 
to  which  the  defendant  pleads  a  joint 
justification,  and  the  replication  is  di- 
vided into  parts,  addressi^  respectively 
to  the  separate  subjects,  each  of  such 
parts  may  be  taken  as  a  separate  repli- 
cation; and  in  such  case,  therefore, 
one  part  of  the  replication  may  be 
good,  notwithstanding  another  part 
be  bad.  S  A.  St  E.  741.  Vivian  v. 
Jenhin.  5  Nev.  &  M.  14.  S.  C.  See 
also  11  A.  &E.411.  Hfonhnan  v. 
Shq}herdson,2 

(J)  [2  Bing.  528.  Bedgee  V.  Chapman. 
I  Q.  B.  17.  Andrews  v.  Marris.2 

(g)  Or  rather  all  that  it  assumes  in 
the  introductory  part  to  answer,  and  no 
more.  Chitty  6n  PI.  vol.  i.  p.  511. 
[Accordingly,  where  in  debt  for  goods 
sold,  the  defendant  pleaded,  except  as 
to  BL  lOs.  8dl,  nunguam  inddt.^  and  as  to 
that  sum,  In  bar  of  the  JurOntr  mainte« 


nance  of  the  action,  payment  and  accep- 
tance, after  action  brought^  of  5L  13«.7<& 
in  full  satisfaction  and  discharge  ^  aU 
the  causes  of  action  in  the  declanUiom 
mentioned,  which  related  io  the  said  sung 
of  5/.  lOf.  Sd. ;  to  which  there  was  a 
special  demurrer,  on  the  ground  that  it 
was  not  alleged  that  the  payment  was 
made  and  accepted  in  satisfaction  and 
discharge  of  the  damages  and  costs  re- 
lating  to  the  said  sum ;  it  was  held,  that 
the  plea  was  good,  because  it  was  a 
good  answer  to  so  much  as  it  professed 
to  answer ;  and  that  the  plaintiff  might 
have  signed  judgment  for  the  damages^ 
including  the  costs,  as  being  a  part  of 
the  plaintiff's  claim  unanswered ;  not- 
withstanding the  conclusion  of  the  plea  i 
which  was  informal  in  being  larger 
than  was  necessary,  and  might  have 
been  specially  demurred  to  on  that 
account  8  Mees.  k  W.  228.  Henry  y. 
EarL2 
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158. 1  Sir.  SOS.  Woodward  v.  JRobinson. 
2  RolL  Abr.  104.  (N),  pi.  1.  (A)  But  if  a 
plea  begin  only  as  an  answer  topai%  and 
IS  in  truth  but  an  answer  to  part ;  or 
though  in  law  it  is  an  answer  to  the 
whole  (t)y  it  is  a  discontinuance,  and  tlie 
plaintitf  must  not  demur,  but  take  his 
judgnienty!?r  that  as  by  nildictt ;  for  if 
he  demurs  or  pleads  over,  the  whole 


action  is  discontinued. ,  4  Rep.  62.  a. 
Herlakenden'^  case  and  the  authorities 
there  cited.  1  Roll.  Abr.  487.  pi.  10. 
1  Salt  179.  Ibid.  180.  Market  v. 
Johnson.  1  Ld.  Raym.  231.  Ibid. 
716.  Vincent  v.  Beston,  2  Ld.  Raym. 
841.  Peers  r.  Henriques.  Gilb.  Hist. 
C.  B.  155.  158.  1  Str.  302.  Woodward 
▼•  Sobinson.  (k)    But  this  rule  must  be 


(k)  5  Taunt  27.  Barnard  v.  Duthy^ 
Post  296.  note  (1).  1  Chitty's  Rep.  1S2« 
Wikoae  ▼.  Newman.  [2  B.  &  C.  477« 
TIkMicu  Y.  Heatkom.  Ibid.  220.  St. 
OemoM  T.  WiUam.  6  Bing.  266. 587« 
Clarknn  y.  Lawson.  2  Cr.  Mees«  h  R. 
719.  Connop.  ▼.  Holmes,  1  C.  & 
M.  618.  M'Cutday  y.  JDriscolL  Ibid. 
362.  Cmmp  y.  Adney.  2  Mees.  h  W. 
*!%.  Puiney  r.  Swamn.  But  see  5  A. 
k  E.  62.  Harvey  t«  ChabJumi.'} 

(t)  But  it  has  been  decided  that 
where  a  plea  begins  as  an  answer  to 
party  [and  contains  in  the  body  of  it  an 
answer  to  the  whole»  the  plaintiff  may 
demur.  2  Boa.  A  PuL  427*  Gray  v* 
Pmdat*  [See  also  9  A.  &  £.  499.  Bur* 
f9Uffhs  V.  Hodgson.  8  Mees.  &  W. 
[28.]  It  is  observable,  however^  that 
in  Crray  y.  Pindar  there  was  a  plea 
of  non  assumpsit  to  the  whole  decla* 
ra^tt ;  so  that  the  special  plea  which 
was  demurred  to  could  not  operate  as 
a  diflcontinnance. 

(h)  But  notwithstanding  he  has  re^ 
plied  or  demurred,  the  plaintiff  may,  at 
any  time  daring  the  term  of  which  the 
plea  is  pleaded)  tal^e  judgment  by  nil 
dick  SB  to  the  part  not  answered*  1  Ld. 
Raym.  716.     1  Salk.  18a 

la  Willes,  480.  BMythorpe  v.  T\ir^ 
mr,  WiUes  C.  J.  says^  that  Herlaken- 
dm'scase  ia  certainly  not  law,  and  cites 
YdT.  98.  Huffhes  v.  PMipSf  and  Cro. 
te.  ij*  norml  Y*  Lassels$  in  aupport 


of  his  opinion.  But  the  former  of  those 
cases  does  not  apply;  for  there  the  de-* 
fendant's  plea  did  profess  to  answer  the 
whole  declaration,  and  the  plaintiff  de« 
murred,  because  an  improper  traverse 
was  taken  and  had  judgment :  in  the  lat*- 
ter,  although  the  plea  left  part  of  the  de- 
claration unanswered,  and  the  plaintiff 
demurred  for  that,  among  other  reasons, 
yet  the  question  as  to  the  demurrer 
operating  as  a  discontinuance  was  not 
mooted.  It  seems,  therefore*  that  the 
opinion  of  Willes  C.  J.  is  not  well* 
founded,  especially  as  the  other  cases 
cited  in  the  abovej  note  fully  support 
Herlakenden*B  case.  That  the  plaintiff 
does  not  discontinue  the  action  by 
replying  to  a  plea  which  purports  to 
answer  the  whole  declaration,  but  is 
in  law  no  answer  to  part,  and  might 
therefore  have  been  demurred  to^ 
see  6  Taunt  645.  Everard  v.  Paier* 
son. 

[By  the  new  rule  of  court,  dispensing 
with  the  actio  non  and  prayer  of  judg- 
ment, a  plea  pleaded  without  such  for* 
mal  parts  shiUl  be  taken,  unless  other* 
wise  expressed,  as  pleaded  in  bar  of 
the  whole  action.  And  consequently^ 
where  a  plea  so  pleaded  is  in  truth  but 
an  answer  to  part  of  the  declaration,  it 
must  be  regarded,  with  reference  to  the 
doctrine  contained  in  the  note  above,  as 
beginning  with  an  answer  to  the  whole 
declaration  And  therefore  the  plaintiff 
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not  averred  that  the  cattle  were  levant  and  coachant(4)  — hut 
this  was  not  moved. 


understood  with  this  limitation,  that 
the  part  of  the  declaration  which  is  not 
answered  by  the  plea  is  material,  and 
the  gist  of  the  action;  for  where  any- 
thing is  inserted  in  the  declaration  as 
matter  ofoffgravaiiarh  the  plea  need  not 
answer  or  justify  Ma^;  for  the  answering 
of  that  which  is  the  gist  of  the  action 
will  cover  the  whole  declaration.  3  Wils. 
20.  Dye  V.  LeaiherdaJe.  S  Term  Rep. 
297.  Taylor  v.  CoU^  and  JPisherwood 
v.  Cannon^  there  cited.  (/) 

(4)  And  therefore  bad  upon  a  ge- 
neral demurrer.  So  is  1  Lev.  196. 
Cheadle  v.  Miller.  1  Sid.  SIS.  S.  C. 
And  so,  I  conceive^  it  still  is,  notwith- 
standing the  statute  4  Ann.  c  16.    For 


the  averment  of  levancy  and  couchancy 
is  material  and  traversable.  So  is  6 
Mod.  115*  Smerton  Y.  Sdby.  1  Burr. 
S16.  Robinson  v.  Raky.  JET.  10  Ann. 
C.  6.  Com.  Dig.  Pleader,  767.  But 
the  want  of  such  averment  is  aided 
after  verdict  by  the  statute  of  jeofails ; 
for  it  shall  be  intended  after  verdict 
1  Lev.  196.  above  cited.  Sty.  428. 
Bronge  v.  Moore.  1  Vent  S4.  Amoiu 
1  Mod.  7.  MeUer  v.  Staples.  1  Vent 
165.  by  Tuneden  J.  in  Hoekine  v. 
Bobbins.  Post  227-  Stennel  v.  ffoyfft 
and  228.  note  (1).  Cro.  Eliz.  458. 
Corbyson  v.  Pearson.  Cro.  Jac.  44. 
France  v.  Trinyer.  (m)  The  reason 
why  it  is  necessary  to  aver,  thai  the 


must  demur,  and  cannot  sign  judgment 
for  the  part  unanswered.  5  Bing.  N.  C. 
247.  Wood  V.  Farr.  See  9  Mees.  &  W. 
458.     ParraU  v.  GoddardJ} 

(0  2  Wils.  SIS.  Gates  v.  Bayley. 
2  Camp.  175.  Monprivate  v.  Smith  and 
another.  [See  further,  10  Bing.  S5. 
Stammers  v.  YearsUy.  1  Bing.  N.  C.  72. 
Bush  V.  Parker.  1  Tyr.  &  Gr.  S69. 
Porter  v.  Izod.  1  Mees.  &  W.  S81.  S.  C] 

(m)  These  positions,  viz.  that  for  want 
of  an  averment  of  the  cattle  being  levant 
and  couchant,  a  plea  of  common  is  bad 
on  general  demurrer ;  and  that  the  want 
of  such  averment  is  aided  after  verdict 
by  the  statute  of  jeofails  ;  cannot,  it  is 
apprehended,  both  stand  good.  The 
omission  of  a  material  and  traversable 
averment  may,  indeed,  be  aided  after 
verdict ;  but  then  it  is  at  common  law, 
where  the  fact  omitted  to  be  averred  is 
a  necessary  part  of  the  issue,  which  is 
not  the  case  here.  See  post.  228  a. 
note.  No  case  can  be  put  in  which  the 
statutes  of  jeofails  have  been  held  to  aid 
the  total  omission  of  a  material  aver« 


ment,  except  such  as  are  expressly 
mentioned  in  the  statutes,  among  which 
this  is  not ;  indeed  it  has  been  recently 
held,  in  several  cases,  that  such  an 
omission  is  not  aided  after  verdict; 
1  M.  &  S.  2S4.  Jackson  v.  Peeked^ 
S  M.  &  S.  110.  Cookv.  Cox.  4 B.&  A. 
655.  Butt  V.  Howard;  and  in  these 
cases  no  attempt  was  made  to  argue 
that  the  omission  was  aided  by  the 
statutes  of  jeofails.  It  is,  however,  per- 
fectly clear  that  the  cases  above  cited 
by  the  learned  serjeant  establish  the 
point,  that  the  want  of  an  averment  of 
levancy  and  couchancy  is  aided  after 
verdict  by  the  statutes  of  jeofails,  and 
the  expression  *'  fojr  it  shall  be  intended** 
is  frequently  used:  but,  with  submission, 
the  reason  is  bad:  it  applies  to  omis- 
sions aided  after  verdict  at  common 
law,  which  are  aided  by  intendment ; 
but  it  does  not  apply  to  omissions  aided 
by  the  statutes  of  jeofails,  which  do  not 
operate  by  intendment  but  by  positive 
enactment,  that  the  omission  of  mat- 
ten  of  formi  and  certain  specified  mat- 
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cattle  were  levant  and  couchant,  is, 
because  leTancy  and  couchancy  is  the 
measure  of  that  kind  of  common  which 
b  claimed  by  the  plea.  1  Saund.  352. 
PoUer  V.  North.  ^  StLund.S97.  Boskins 
▼.  Robbms.  S  Term  Rep.  48.  Scholes  v. 
Hargreaves,  Common  appurtenant  to 
land  is  either^  common  without  number, 
as  it  is  termed,  or  limited  to  a  certain 
number  of  cattle.  By  common  with- 
out number,  is  not  meant  common  for 
any  number  of  beasts,  which  the  com- 
moner shall  think  fit  to  put  into  the 
conamon,  but  it  is  limited  to  his  aian 
eammonable  cattle  levant  and  couchant 
ypon  his  lands  ;  (by  which  is  to  be  un- 
derstood as  many  cattle  as  the  land  of 
the  commoner  can  keep  and  maintain  in 
the  winter ;  2  Brownl.  101.  Patrick  v. 
Lomore.  1  Vent.  54.  Leech  v.  Wildsley. 
5  Term  Rep.  48.  Scholes  v.  Har- 
greaves  ;)  (n)  and  as  it  is  uncertain  how 
many  in  number  these  may  be,  there 
being  in  some  years  more  than  in 
others,  it  is  therefore  called  common 
*^wiAimi   immbeTf*    as    contradistin-* 


guiflhed  from  common  limited  to  a  cer- 
tain number ;  but  still  it  is  a  common 
certain  in  its  nature.  Therefore  a  plea, 
prescribing  for  common  appurtenant 
to  land  for  commonable  cattle,  without 
%2Ljmg  levant  and  couchant,  is  bad.  Post. 
348.  Mellor  v.  Spateman.  3  Wils.  274. 
For  it  shall  be  intended  common  with- 
out number,  according  to  the  import 
of  the  words  without  any  limitation 
whatsoever;  for  there  is  nothing  to 
limit  it  when  it  is  not  said  for  cattle 
levant  and  couchant,  1  Roll.  Abr. 
398.  pi.  3.  Hard.  117,  118.  Chichleys 
case ;  and  see  Mellor  v.  Spateman^ 
post.  346.  note  (1).  8  Term  Rep.  396. 
Benson  v.  Chester.  From  hence  it  fol- 
lows, that  where  the  common  is  limited 
to  a  certain  number,  it  is  not  necessary 
to  aver  that  they  were  levant  and  cou^ 
chant;  1  Roll.  Abr.  401.  pi.  3.  Cro. 
Jac.  27.  2  Mod.  185.  1  Ld.  Raym.  726. 
Richards  v.  Squibb;  because  it  is  no 
prejudice  to  the  owner  of  the  soil,  as 
the  number  is  ascertained. 


ten  of  substance,  shall  be  aided.  The 
truth  seems  to  be  discovered  by  an  ex- 
pression used  by  the  court  in  Cro.  Eliz. 
i58.  Corbyson  v.  Pearson^  **  yet  now 
it  shall  be  taken  to  be  good  enough, 
and  to  be  holpen  by  intendment,  when 
it  is  said,  that  he  put  them  in  utendo 
communia  sua  prcedicta^  that  it  was  at 
such  a  time  as  the  common  is  to  be 
used,  and  with  such  beasts  as  are  there 
to  use  the  common^*  In  other  words, 
that  the  common  allegation  that  the  de- 
fendant put  his  said  cattle  into  the  said 
place  in  which,  &c.  to  use  his  common 
dure,  even  if  the  words  ^  being  his 
commonable  cattle,  levant  and  couchant, 
&€•"  be  omitted,  shall  be  considered  an 
avennent,  though  an  informal  one,  that 
the  cattle  were  such  as  came  within 

VOL.  I. 


the  prescription,  t.  e.  levant  and  couch- 
ant. If  this  be  a  right  view  of  the  case, 
the  omission  will  be  strictly  one  which 
is  aided  by  the  statutes  of  jeofails,  but 
it  will  not  render  the  plea  bad  on  gene- 
ral  demurrer.  If,  however,  there  be 
no  averment,  that  the  cattle  were  put 
in  to  use  the  common,  or  to  that  effect, 
it  will  follow  that  the  plea  will  be  bad 
both  on  genera/ demurrer  and  in  arrest 
of  judgment  or  on  error.  [See  5  A.  &  £. 
762.  Manning  v.  Wasdaie.'] 

(n)  1  B.  &  A.  706.  Cheesman  v. 
Hardham.  1  Selwyn's  Ni.  Pri.  428. 
Rogers  v.  Benstead.  [6  M.  &  S.  47. 
Doidge  v.  Carpenter.  2  Moo.  &.  R. 
205.  Whitelocke  v,  Hutchinson.  See 
also  the  notes  to  Mellor  v.  Spateman, 
p.  346,  et  seq."] 
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Birks  verms  Trippet. 


Same  prece- 
dent, 1  Mod. 
£nt  165.  b. 
See  2  Saund. 
61^,127.; 

Case  upon  an 
award. 


Case  6.  Birks  against  Trippet 

MicL  18  Car.  11.  Heps.  BolL  111. 

iWUAtreA  "I^E  it  remembered  that  heretofore^  to  wit,  in 
to  wit  J  JJ  jEaster  term  last  past,  before  our  lord  the 
king  at  Westminster,  came  John  Birks,  by  Emanuel  Scarah 
his  attorney,  and  brought  into  the  court  of  our  said  lord  the 
king,  then  there,  his  certain  bill  against  Burrawes  Trippet, 
gentleman,  one  of  the  clerks  of  Sir  Robert  Henley,  knight, 
chief  clerk  of  our  said  lord  the  king,  assigned  to  inrol  pleas 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself, 
present  here  in  court  in  his  proper  person,  of  a  plea  of  trespass 
upon  the  case,  and  there  are  pledges  for  the  prosecution,  to 
wit,  John  Doe  and  Richard  Roe  ;  which  said  bill  foUows  in 
these  words,  to  wit ;  Yorkshire,  to  wit,  John  Birks  complains 
of  Burrowes  Trippet,  gentleman,  one  of  the  clerks  of  Sir 
Robert  Henley,  knight,  chief  derk  of  our  said  lord  the  king, 
assigned  to  inrol  pleas  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  present  here  in  court  in  his 
proper  person ;  for  that  whereas  divers  quarrels,  discords  and 
disputes  had  arisen,  and  were  depending,  between  him  the 
said  John  and  the  said  Burrowes;  and  in  order  to  make  an 
end  and  final  determination  thereof,  and  of  all  other  causes 
of  action  then  depending  between  them,  as  well  the  saidJbAii 
as  the  said  Burrowes,  on  the  14th  day  of  April,  in  the  year  of 
our  Lord  1666,  at  Donca^ter,  in  the  said  county,  submitted 
themselves  to  stand  to  the  arbitration,  order,  and  final  judg- 
ment of  one  Francis  Barker,  indifferently  elected  an  arbitrator 
between  them,  to  arbitrate,  order,  and  finally  award,  of,  upon 
and  concerning  the  premises.  And  the  said  Burrowes  nStcat^ 
wards,  to  wit,  on  the  same  day  and  year  aforesaid  at  Doncaster 
aforesaid,  in  the  said  county,  in  consideration  of  the  said  sub- 
mission, and  in  consideration  that  the  sud  John  had  then 
and  there  faithfully  promised  the  said  Burrowes  to  pay  to  the 
said  Burrowes  407.  of  lawful  money  of  England,  whenever 
after  he  should  be  thereto  required  by  him  the  said  Burrowes, 
[  29  ]  if  he  the  8aid«/bAn  should  not  perform  and  fiilfil  all  and  singu- 
lar those  things,  which  the  said  arbitrator  should  so  arbitrate, 
order,  and  finally  award,  on  his  part,  to  be  performed  and 
fulfilled,  of  and  upon  the  premises,  undertook,  and  then  and 
there  faithfully  promised  the  said  John,  that,  if  he  the  said 
Burrowes  should  not  perform  and  fulfil  aU  and  rinpilar  those 


Mich.  18  Car.  11.  Regis.  29 

things,  which  the  said  arbitrator  should  arbitrate  and  adjudge,  Birkb  v. 
on  his  part  to  be  performed  and  fulfilled,  then  he  the  said  Trippet. 
Bwrrowes  would  well  and  truly  pay  and  satisfy  to  the  said  ' 

John  40i  of  lawful  money  of  Englandy  whenever  after  he  should 
he  (hereto  required.     And  the  said  John  in  fact  says,  that  the 
said  arbitrator  did  take  upon  himself  the  trouble  of  arbitrat- 
ing, ordering,  and  awarding  between  them  the  said  John  and 
Bwrrowes^  of  and  concerning  the  premises  so  as  aforesaid  sub- 
mitted to  his  award,  and  afterwards,  to  wit,  on  the  21st  day 
of  the  same  month  of  Aprils  in  the  said  year  of  our  Lord 
\6Wy9X  DoTicaster  aforesaid,  in  the  said  county,  did  arbitrate, 
order^  and  adjudge  between  them,  in  manner  and  fonn  fol- 
kwingy  that  is  to  say;  first,  that  the  said £t<rrotoe«  should  pay 
to  the  said  John  the  sum  of  10«.  for  and  in  consideration  of 
certain  damages^  which  the  said  John  had  sustained  in  an 
action  of  trespass  and  assault;  and  also  20«.  more  for  the  said 
/oAn's  havuig  kept  and  depastured  a  certain  horse  of  the  said 
Bmrrowes;  and  farther,  the  said  arbitrator  did  arbitrate, 
order,  and  award,  that  the  said  Burrowes  should  pay  to  the 
said  John  another  10«.  for  the  said  John^e  having  kept  certain 
beasts,  and  for  keeping  and  applying  medicines  to  two  young 
bollocks  of  the  said  Burrowes ;  and  also  the  fiirther  sum  of  421 
towards  his  the  said  John  Birks^&  costs  expended  in  law  about 
diTers    ^fferences  had  between  them:    which  said  sums, 
amoonting  in  the  whole  to  61.  the  said  arbitrator  did  arbitrate 
and  award  the  said  Burrowes  to  pay  to  the  said  John,  upon 
the  23d  day  of  the  same  month  of  April,  at  the  mansion- 
house  <^  Henry  Jenkinson,  in  the  parish  of  Hansworth,  in  the 
said  county  of  Yorh ;  and  that,  upon  the  receipt  of  the  said 
6  JL,  general  releases  under  the  hands  and  seals  of  them,  and 
eadi  of  them,  should  be  mutually  given  and  delivered  from 
the  beginning  of  the  world  until  the  ssdd  23d  day  oi  April,  in 
the  said  year  of  our  Lord  1666.   And  also  that  the  said  Bur^ 
rowes  should  deliver  to  the  said  John  a  certidn  fine  con- 
cerning and  belonging  to  the  said  John  Birhs,  and  one  John 
Marriot,  late  of  the  parish  of  Hansworth  aforesaid,  in  the 
said  county.     And  also  the  said  arbitrator,  in  order  to  make 
peace,  and  to  determine  the  said  disputes  and  differences, 
and  out  of  regard  to  the  quiet  of  the  said  John  and  Burrowes, 
£d  further  arbitrate,  order,  and  award,  that  the  said  John, 
iran  the  date  of  the  said  releases,  should  cease  and  desist  from 
aU  farther  prosecution  at  the  general  sessions  of  the  peace 
sgaiDst  the  said  Burrowes.    And  the  said  John  in  fact  says, 
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*  that  although  the  said  John  did  well  and  faithfully  perform 
and  fulfil  all  and  singular  the  premises  specified  in  the  above 
awards  on  the  part  of  him  the  said  John  to  be  performed  and 
fulfilled,  according  to  the  form  and  effect  of  the  said  award; 
jet  the  said  John  in  fact  says,  that  the  said  Burrowes  hath  not 
paid  the  said  6L  to  the  said  John  Birks  upon  the  said  23d  day 
of  April,  in  the  said  year  of  our  Lord  1666,  at  or  in  the  sud 
mansion-house  of  him  the  said  Henry  Jenkhuony  or  any 
where  else,  nor  delivered  the  said  fine  to  the  said  John,  ac- 
cording to  the  form  and  effect  of  the  said  award  (although  the 
BiaiA  Burrowes  afterwards,  to  wit,  on  the  24th  ^yoi  AprU,  in 
the  said  year  of  our  Lord  1666,  at  Doneaster  aforesaid,  was 
thereto  required).  Nevertheless  the  said  Burrowes,  not  re- 
garding his  said  pronuse  and  undertaking,  in  form  aforesaid 
made,  but  contriving  and  fraudulently  intending,  in  that  be- 
half, craftily  and  subtily  to  deceive  and  defraud  him  the  said 
John  Birks  of  the  said  40/L  hath  not  yet  paid  the  same  to  the 
sidd  John  according  to  the  said  promise  and  undertaking,  nor 
hath  hitherto  made  the  said  John  any  satisfiEustion  for  the 
same ;  wherefore  the  said  John  says,  that  he  is  injured  and 
hath  sustained  damage  to  the  value  of  100/1  and  therefore  he 
brings  his  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Tuesday  next  after  three 
weeks  of  St.  Michael,  in  this  same  term,  to  which  day  the 
said  Burrowes  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster,  come  as 
well  the  said  John  by  his  said  attorney,  as  the  said  Burrowes 
in'  his  proper  person ;  and  the  said  Burrowes  defends  the 
wrong  and  injury  when,  &a  and  says,  that  the  said  John  Birks 
ought  not  to  have  or  maintain  his  said  action  thereof  against 
him,  because  he  says,  that  true  it  is  that  he  the  said  Burrowes 
and  the  said  John  Birks  did  submit  themselves  to  stand  to  the 
award,  order,  and  final  judgment  of  the  said  Francis  Barker, 
an  arbitrator,  between  them  indifferently  elected  to  arbitrate, 
order,  and  finally  award,  of  and  concerning  the  premises ; 
and  that  he  the  said  Burrowes  thereupon  undertook  to  per- 
form and  fulfil  all  and  every  thing,  which  the  said  arbitrator 
should  adjudge  and  awaid  on  the  part  of  him  the  said 
Burrowes  to  be  performed  and  fulfilled,  as  the  said  John  doth 
above  allege ;  but  the  said  Burrowes  further  says,  that  after 
the  making  of  the  said  submission,  and  also  after  the  said 
promise  and  undertaking  of  him  the  said  Burrowes,  and  be- 
fore the  said  arbitrator  made  any  award  or  final  judgment 
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between  him  the  said  Burrawes  and  the  said  John  Birks,  to  Birks  «• 
wit,  on  the  20th  day  of  Aprils  in  the  year  of  our  Lord  1666,  Trippet. 
at  Dcncaster  aforesud,  in  the  said  county  of  JTorA,  the  said  * 
John  was  indebted  to  the  said  Burrawes  in  4JL  of  lawful 
money  of  England,  as  well  for  fees  by  him  the  said  John  to 
the  said  Burrawes,  as  attorney  of  and  for  him  the  said  John, 
before  and  at  that  time  due,  owing  and  impaid ;  as  for  divers 
sums  of  money  before  that  time  expended  and  laid  out  by  the 
said  Burrawes  for  the  said  John,  at  his  instance  and  request: 
of  which  BsiA  debt  of  42.  so  as  aforesaid  due  and  owing  to  [  31  ] 
the  sBid  Burrawes  by  the  said  John  the  said  arbitrator  after- 
waids,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
Doncaster  aforesaid,  had  notice.  And  the  said  Burrawes 
then  and  there  made  appear  to  the  said  arbitrator,  that  the 
said  AL  was  justly  owing  to  the  said  Burrawes,  and  ought  to 
have  been  paid  by  the  said  John;  and  he  the  sidd  Burrawes 
then  and  there  requested  the  said  arbitrator  to  nmke  an  al- 
lowance for  the  same  to  the  said  Burrawes  by  the  award 
of  him  the  said  arbitrator,  to  be  made  between  him  the  said 
Burrawes  and  the  said  John.  And  the  said  Burrawes  further 
says,  that  the  said  arbitrator  afterwards,  to  wit,  on  the  siud 
21st  day  of  April,  in  the  said  year  of  our  Lord  at  Dancaster 
aforesaid,  made  his  said  award  between  him  the  said  Burrawes 
and  the  said  John,  without  taking  into  his  consideration,  or 
"^*^"E  t^y  allowance  to  the  said  Burrawes  for  his  said  debt 
of  42.  so  being  due  and  unpaid  to  the  said  Burrawes  by  the 
said  John  as  aforesaid,  notwithstanding  the  said  notice  and 
proof  thereof  so  as  aforesaid  given,  and  made  to  the  said 
arbitrator  by  the  said  Burrawes.  And  this  he  the  said 
Burrawes  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  the  said  John  ought  to  have  or  maintain  his  said  action 
upon  the  said  written  award,  in  manner  and  form  aforesaid 
made,  against  him  the  said  Burrawes,  &c 

To  this  there  was  a  demurrer  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king,  now  here, 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king,  at  Westminster,  until  day  next 

after  to  hear  their  judgment  of  and  upon  the 

praoDses,  becaoae  the  court  of  our  said  lord  the  kingt  now 
hae»  18  th^raof  not  yet»  &G. 

s  3 


32  Birks  versus  Tiippet. 


Case  6.  Birks  versits  Trippet. 

&a  2  Keh.        A  SSUMPSIT.     The  plaintiff  deokreB,  that  there  were 
^\  ^  -^^  divers  differences  between  the  plaintiff  and  defendant ; 

AsBumpntona  and  foT  the  determining  thereof^  they  submitted  themselves 
a  bilateral  sum  ^  ^^  award  of  One  Barker^  an  arbitrator,  indifferently 
^  "J'*^'  *°  chosen  between  them  to  arbitrate,  ordain,  and  finally  adjudge 
ii  necosary  be-  of  and  upou  the  premises ;  and  that  the  defendant,  in  oon- 
*  b^u'bLMid  si^l^^tio^  of  ^^  submission,  and  in  consideration  that  the 
the  deciantum  plaintiff  had  promised  the  said  defendant  to  pay  him  402. 
rnddnqueit.  whensoever  he  should  be  requested,  if  the  plaintiff  should 

not  perform  the  award  to  be  made  on  his  part,  undertook 
and  promised  the  plaintiff  that  if  the  defendant  should  not 
perform  the  award  to  be  made  on  his  part,  then  the  said  de- 
fendant would  well  and  faithfully  pay  402.  to  the  said  plaintifi; 
when  he  should  be  thereunto  requested.  The  plaintiff  avers 
that  the  arbitrator  made  his  award,  and  thereby  awarded 
that  the  defendant  should  pay  to  the  plaintiff  lOs.  in  con- 
dderation  of  damages  in  an  action  of  battery,  and  20s.  moirc 
for  curing  a  horse,  and  lOs.  more  for  curing  an  ox,  and  42. 
more  for  the  plaintiff's  ezpences  in  law,  and  that  upon  pay- 
ment of  the  said  sums  amounting  to  6L  they  should  give  to 
each  other  general  releases,  and  that  the  defendant  should 
deliver  a  fine  to  the  plaintiff  And  the  pljuntiff  avers  that  the 
defendant  hath  not  paid  the  6L  nor  delivered  the  fine  aooord- 
ing  lib  the  award;  yet  the  said  defendant  not  regarding  his 
promise,  but  intending  to  defraud  the  plaintiff  of  the  said 
AOL  had  not  paid  the  said  402.  to  the  plaintiff  according  to 
his  promise,  nor  contented  him  for  the  same,  and  so  con- 
cludes the  action  to  his  damage,  &c.  without  alleging  any 
demand  of  the  40iL  —  The  defendant  pleads  in  bar,  that  the 
plaintiff  was  indebted  to  him  being  an  attorney  in  42L  for  fees 
and  expences,  and  before  the  Tnalnng  of  the  award  he  gave 
notice  thereof  to  tiie  arbitrator,  and  offered  to  make  it  appear 
to  him,  and  prayed  he  would  allow  it  in  his  award;  but  the 
arbitrator  made  his  award  without  any  allowance  or  con- 
sideration had  of  the  said  42.  notwithstanding  such  notice  and 
proof.  And  this,  &c  Wherefore,  &c«  Upon  which  the 
plaintiff  demurred  in  law. 

And  it  was  argued  by  Lindsey,  of  cotmsel  with  the  plainti£^ 
that  the  plea  was  bad,  because  the  submission  was  not  con- 
ditional with  an  Ua  quod,  &c;  for  if  it  had  been  so,  periuqpa 
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the  aztnitrator  could  not  make  his  award  of  part  of  the  dif-      Birks  v. 
{SereDoee,  if  he  had  notice  of  more,  as  Baspole^s  case,  8  Co.  98.      Tripfet. 
Cro.  Jac  355.*    Dyer,  216.  242.    But  it  appears  by  some  of  ^ 
the  aud  books,  that  if  the  submission  be  not  conditional,  then   cooke. 
the  arbitratoTB  may  make  their  award  of  parcel,  although       L  ^^  1 
they  have  notice  of  more,  and  the  award  shall  be  good  for 
sadi  parceL  (1)    But  he  said,  that  admitting  the  submission 


(1)  See  also  the  same  diversities  in 
1  Roll  Abr.  256,  pi  7,  8,  9.  Cro. 
Jae.  200.  MiddleUm  v.  Weeks.  *  Cro. 
Eliz.  839.  Bitden  y.  IngleL  But  these 
nice  distinctions  are  now  disregarded, 
courts  of  justice  being  at  present  more 
liberal  in  the  construction  of  awards 
than  formerly.  And  therefore  an  award 
may  be  good,  though  made  of  less  than 
IS  contained  in  the  submission;  as  if 
the  submission  be  of  all  actions,  tres. 
demands,  and  controversies,  jmd 


the  award  be  made  of  some  only,  the 
award  is  good;  for  no  more  shall  be 
presumed  to  have  been  made  known  to 
the  arbitrator;  but  if  in  fact  other 
causes  of  action  in  being  were  made 
known  to  the  arbitrator,  then  such 
award  would  be  bad,  as  well  where  the 
submission  is  conditioned  with  an  Ua 
quod^  as  where  it  b  absolute.  1  Burr. 
277.  Hawkins  v.  Coklough*  1  Bac 
Abr.  141  (a). 


(a)  [It  has  been  held  that  a  submission 
to  arbitration  is  to  be  regarded  as  a 
contract  founded  on  the  consideration 
of  a  final  and  valid  determination  of  all 
the  matters  submitted ;  and  therefore, 
that  if  any  part  of  the  object  of  arbitra- 
tion fiuls^  either  by  the  omission  of  the 
arbitrator  to  award  upon  it,  or  by  its 
being  illegal,  or  by  reason  of  any  other 
caose  of  failure*  the  whole  submission  is 
void.  6B.  &C.  255.  Biddellv.  Dowse. 
SRn88.Chan.Ca8. 494.  Turnery.  Turner. 
9B.  &  C.  659.  Marsh  v.  WootL  2  Cr. 
Mees.&K. 367.  Tkarpev. Cole.  1  Mees. 
&  W.  531.  S.  C.  in  error.  4  Mylne  &  Cr. 
150.  Bowes  V.  Femie.  See  2  Dow.  Sc 
L.  148.  In  re  Warner.  Still,  it  seems, 
there  is  do  positive  rule  of  law  making 
it  neoeasary  for  the  validity  of  the  award 
that  it  should  decide  all  the  matters 
in  dispute.  The  necessity,  when  it  exists, 
ariies  fronx^the.  contract  of  the  parties 
eootained  in  the  submission ;  whether  it 
exists  or  not,  is  a  mere  question  of  con- 
■tmction.  In  ordinary  cases,  this  ques- 
tion is  resolved  in  the  affirmative.  But 
the  sabmission  ntay  be  so  framed  as  to 
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admit  of  a  construction  in  the  negative; 
viz.  that,  though  the  parties  have  given 
the  power  to  the  arbitrator  to  dispose  of 
all  matters,  yet  they  have  not  made  it  a 
condiHon  that  all  matters  should  be 
disposed  of  by  him.  3  Mees.  &  W.  199. 
Wrigktson  v.  Bywater. 

Generally  speaking,  however],  if  it 
appear  on  the  face  of  the  award,  that 
other  matters  were  submitted  besides 
those  determined  by  the  arbitrator,  the 
court  will  not  enforce  performance  of 
the  award  by  attachment;  7  East,  81. 
BandaU  v.  Bandall;  but  will  set  the 
award  aside.  2  B.  Moore,  723.  Winter 
v.Munton*  [3  Bing.  N.  C.  874.  In  re 
Bider.  So  if  the  objection  do  not 
appear  upon  the  face  of  the  award,  but 
be  disclosed  upon  affidavit ;  4  Biug. 
N.  C.  37.  Stone  v.  Phillips.  8  A.  &  £. 
290.  Boss  V.  Boards;  though  in  such 
case,  the  award  cannot  be  impeached, 
on  this  ground,  in  shewing  cause  against 
an  attachment;  6  T.  R.  161.  Holland 
V.  Brooks.  2  A.  &  £.  52.  Macarthur  v. 
Campbdl ;  nor  on  a  motion  to  set  aside 
a  judgment  on  the  award.  8  A.&E.  235. 
•e  4 
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B1RK8  V.  had  been  conditional  with  an  ita  quody  jet  this  is  a  good 
Taippet.  award^  for  he  hath  awarded  general  releases  from  both  pai^ 
ties ;  and  although  the  defendant  had  notified  his  debt  to  the 

tion,  whether  raised  00  different  counts 
or  different  pleas ;  10  Bing.  S07.  Nor^ 
ris  T.  DatUeL  5  Mees.  &  W.  50. 
Gisbame  ▼.  Hart  8  A.  &  £.  246. 
Wykes  Y.  Shipton.  5  Dowl.  442.  Hunt 
V.  Hunt  9  Dowl.  1052.  England  r. 
Davison.  10  M.  &  W.  550.  Bourke  t. 
Lloyd.  4  M .  &  Gr.  Si^J.^Maloney  v. 
Stochky.  11  M.  &  W.  477.  Pearson 
y.  Archbold,  1  Dowl.  h  L.  236.  Lund 
V.  Hudson,  Ibid.  691.  Brooks  v.  iPsr- 
sons ;  though  where  the  costs  of  the 
reference  and  award  only  are  to  abide 
the  event  of  the  awards  it  has  been  held 
that  the  arbitrator  is  not  bound  to  find 
on  each  issue,  unless  terms  are  intro- 
duced into  the  rule  of  reference,  to  shew 
that  he  is  bound  so  to  find.  4  Mees.  h 
W.  432.  Duckworth  v.  Harrison.  10 
M.  &  W.  550.  Bourke  ▼.  LUyyd.  So 
where  an  ejectment  having  been  brought 
on  two  demises,  all  matters  in  difference 
in  the  cause  were  referred  by  a  judge's 
order,  which  directed  thfit  the  costs  of 
the  suit  and  of  the  reference  should 
abide  the  event  of  the  award,  it  was  held, 
that  an  award  in  favour  of  the  plaintiff 
was  bad,  for  not  stating  on  which  de- 
mise he  was  entitled.  8  A.  &  £•  235. 
Doe  V.  Homer.  2  Dowl.  N.  S.  694. 
Doe  V.  HiUen.  But  the  arbitrator  need 
not  adjudicate  in  terms  on  each  issue ; 
for  it  is  sufficient  if  he  so  expresses  him- 
self that  it  is  plain  how  he  means  the 
verdict  or  decision  to  be.  9  Mees.  & 
W.  60.  5  Dowl.  442.  Hunt  v.  Hunt 
The  courts  are  astute  to  find  answers 
to  any  objection^  on  the  ground  of  in- 
consistency or  repugnancy,  as  to  the 
finding  on  several  issues  under  such 
circumstances.  See  10  A.  &  E.  527* 
Duke  of  Beaufort  v.  Welch.  7  Mees* 
&  W.  134.  WiUiams  v.  Moulsdale. 
9  Mees.  &  W.  60.  Cooper  v.  Langdon. 
lOMees.  &  W.  785.  S.  C.  in  Cam.  Scacc.^] 
The  award  is  bad,  if  made  of  matters 


Doe  V.  Homer.1  But  the  objection  may 
be  pleaded  as  a  defence ;  16  East,  58. 
MUcheUy.  Stavelyg  or  shewn  in  evi- 
dence, if  the  award  be  given  in  evidence 
without  being  pleaded.  8  East,  445. 
Ingram  v.  MUnes.  In  answer,  it  may 
be  shewn  that  the  arbitrator  had  no 
notice  of  the  other  matters ;  and  he  m9y 
be  called  to  prove  this.  4  T.  R.  146. 
Bavee  v.  Farmer.  Where  the  submis- 
sion is  of  all  controversies  up  to  a  par- 
ticular day,  and  an  award  is  made  on  a 
previous  day,  unless  it  be  shewn  spe- 
cially to  the  court  that  a  difference  did 
arise  between  those  days,  the  award  will 
not  be  set  aside.  Caldwell  on  Arbitra- 
tion^ 102.  citing  Rol.  Arbitration^  M  5. 
Cro.  Eliz.  858.  Barnes  v.  CfreenwelL 
Cro.  Car.  216.  Ward  v.  Uncom.  See 
post,  234.  n.  (2). 

[The  principle  that  the  arbitrator, 
however  general  his  authority,  is  not 
bound  to  award  on  any  matter  not 
brought  to  his  notice, seems  to  have  been 
once  extended  even  to  a  case  where  the 
submission  itself  places  the  very  point  in 
view.  Thus  in  2  Cr.  &  Mees.  722.  Dib- 
bin  V.  Lord  Anglesey.  S.  C.  10  Bing.  568. 
an  action  of  trespass  was  referred  to  an 
arbitrator,  the  costs  to  abide  the  event : 
The  defendant  had  pleaded  the  general 
issue,  and  several  special  pleas,  on  which 
issues  had  been  joined  :  The  arbitrator 
awarded  in  favour  of  the  defendant  on 
the  general  issue^  but  took  no  notice  of 
the  other  issues :  And  it  was  held,  that 
as  the  finding  on  them  was  material 
only  with  respect  to  the  costs,  the  award 
ought  not  to  be  set  aside  for  this  omis- 
sion, unless  the  arbitrator  were  distinctly 
requested  to  award  on  those  issues. 
But  this  decision  has  been  overruled ; 
and  it  is  now  settled,  that  where  the 
costs  of  the  cause  are  to  abide  the  event 
of  the  award,  the  arbitrator  is  bound  to 
abjudicate  on  all  the  issues  in  the  ao- 
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arbitrator,  yet  the  arbitrator  was  not  bound  to  allow  it ;  for  Birks  v. 
perhaps  he  did  not  deem  it  to  be  a  just  debt,  and  therefore  Trippet. 
did  not  allow  it ;  and  the  arbitrator  was  the  judge  of  it ;  and 
liere  he  has  given  his  judgment  that  the  plaintiff  should  be  re- 
leased by  the  defendant ;  and  so  he  has  made  his  award  thereof, 
and  of  all  other  differences  whatsoever.  And  of  such  opinion 
was  the  court  (&) 


not  within  the  submission;  11  East, 
188.  Fi^er  v.  PivMey  ;  bat  if  part  of 
the  matters  be  within  the  sabroission 
and  part  not,  it  is  good  for  so  much  as 
is  within  the  submission.  8  East,  445. 
Ingram  v.  MUnes.  [3  B.  k  Ad.  295. 
Manger  t.  Heaver.  But  see  post  Vol.  II. 
292.  Pcpe  V.  SreUt  and  the  notes 
there.] 

If  all  matters  in  difference  be  referred, 
after  an  award  made  in  favor  of  one 
partj,  the  other  party  cannot  set  off  a 
daim  which  he  has  neglected  to  bring 
forward  before  the  arbitrator;  but  is 
concluded  by  such  award.  15  East, 
213.  Smith  v.  Johnson,  [(But  see 
S  Bing.  129.  Thorpe  v.  Cooper,  per 
Best  C.J.)  So,  if  a  claim  is  within 
the  scope  of  the  reference  of  all  matters 
in  difference  in  a  particular  cause,  it  is 
the  duty  of  the  claimant  to  bring  it 
before  the  arbitrator,  if  he  means  to 
insist  on  it  as  a  matter  in  difference ; 
and  be  cannot  afterwards  make  it  the 
subject  of  a  fresh  action.  9  B.  &  C.  780. 
Dunn  V.  Murray,  Consequently,  if,  on 
a  reference  of  all  matters  in  difference, 
a  daim  is  once  presented  to  the  arbi- 
trator, he  is  not  justified  in  passing  it 
by,  as  a  matter  not  in  difference,  not- 
withstanding it  be  conceded  by  the 
party  against  whom  it  is  claimed ;  but 
he  is  bound  to  consider  it  in  making 
his  award ;  for  it  could  not  be  enforced 
by  any  subsequent  proceeding  if  the 
award  stood.  1  B.  &  Ad.  723.  In  re 
Robwn.'] 

(6)  [This  opinion  of  the  court  was 
recognized  and  acted  upon  in  2  B.  & 
Ad.  528.  Wharkm  v.  Ewg^  as  an  au- 


thority to  shew  that,  by  an  award  of  ge- 
neral releases,  the  arbitrator  must  be 
deemed  to  have  taken  into  consideration 
matters  in  difference  submitted  and  made 
known  to  him,  although  not  mentioned 
specifically  in  his  award.  And  it  should 
seem,  that  even  where  there  is  no  award 
of  general  releases,  the  silence  of  the 
award  as  to  some  of  the  matters  sub- 
mitted and  brought  before  the  arbitra- 
tor does  not,  per  «e,  prevent  it  from 
being  a  sufficient  exercise  of  the  autho- 
rity vested  in  him  by  the  submission. 
An  award  is  good,  notwithstanding  the 
arbitrator  has  not  made  a  distinct  adju- 
dication on  each  or  any  of  the  several 
distinct  matters  submitted  to  him,  pro- 
vided it  does  not  appear  that  he  has  ex- 
cluded any.  1  B.  &  A.  106.  Gray  v. 
Gwennap.  6  Bing.  225.  Hiayllar  v. 
EUis.  3  B.  &  Ad.  493.  In  re  GiUon. 
3  Bing.  N.  C.  219.  Day  v.  Bonnm. 
9  A.  &  E.  522.  In  re  Brown.  9  Mees. 
&  W.  293.  Dunn  v.  Wdrkers.  1  Dowl. 
N.  S.  327.  WyaU  v.  Cumell  Post 
327.  Veale  v.  Warner,  note  (2).  Where, 
however,  an  arbitrator  to  whom  all 
matters  in  difference  in  an  ejectment 
cause  were  referred,  awarded  <<  of  and 
'<  concerning  the  matters  referred,"  that 
the  plaintiff  was  entitled  to  the  posses- 
sion <^  of  a  certain  part  of  the  lands  sought 
"  to  be  recovered,"  which  he  set  out  by 
boundaries,  and  concluded  his  award 
without  any  further  adjudication,  it  was 
held  bad,  for  want  of  any  decision  as  to 
the  residue.  8  A.  &  £.  235.  Doe  v. 
Homer.  See  abo  5  DowL  127.  Gyde 
V.  Boucher.2 
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B1RK8  «•  Saunders,  of  counsel  with  the  defendant,  said,  that  he  wofold 

Trippet.     j^^^  ynn^mfjan  the  plea.    But  he  tock  an  objection  to  the  de- 

'  chtration,  that  the  phuntiff  in  his  dedaration  had  not  laid  any 

request  of  the  penalty  of  40L  For  the  declaration  is,  that  the 
defendant  promised  to  pay  40/.  upon  request,  if  he  did  not 
perform  the  award ;  and  the  request  is  material ;  for  he  took 
Where  a  mere  a  difference  between  a  mere  duty  and  a  collateral  sum.  For 
to SbwWww  ^^'^^^  *  °^®^  ^^ty  is  promised  to  be  paid  upon  request ;  as 
request,  there  if  in  consideration  of  all  monies  lent  to  the  defendant,  he  pro- 
SwMt  1 1^^  mised  to  pay  them  agwn  upon  request,  no  actual  request  is 
where  a  ooUa-  neoessary,  but  the  bringing  of  the  action  is  a  sufficient  re* 
promSed  tobe  qnost;  but  Otherwise  it  is  upon  a  promise  to  pay  a  collateral 
poidupoore-     som  upon  request ;  for  there  an  acft«aZrcytitf*f  ought  to  be  made 

before  the  action  brought.  Cro.  Jac.  183,  Selman  v.  King.  523. 
mil  V.  Wade.  639.  Waters  v.  Bridges.  Now  here  the  pro- 
mise of  payment  of  the  40Z.  upon  request  is  collateral,  and  is 
a  penalty,  and  not  a  precedent  duty,  and  therefore  there  ought 
to  have  been  a  request  before  the  action  brought.  And  so 
was  the  opinion  of  the  whole  court  And  Twysden  justioe 
interrupted  Saunders,  and  said  to  him,  what  makes  you  labour 
so  ?  The  court  is  of  your  opinion,  ancl  the  matter  dear.  And 
thereupon  judgment  was  ^ven  for  the  defendant,  that  tlie 
plaintiff  should  take  nothing  by  his  bilL  (2) 


quest,  there 
must  be  an 
actual  request. 


(2)  So  is  Yelv.  66.  The  case  ef  the 
Inakhbeper.  2  Bulst.  229.  Harrison 
y.  MitfML  S  Bulst  298.  Peeh  v. 
Methold.  S.  C.  Sir  Will.  Jones,  85. 
Ibid.  56.  Lowe  y.  Kirby.  2  Roll.  Rep. 
62.  ma  Y.  Wood.  Latch,  209.  Alcoek 
Y.  Bhfield.  9  Leon.  78.  Banks  y. 
UiwaUes.  Ibid.  20a  Bstrigge  y.  Owles. 
Cro.  Car.  384.  Vivian  y.  Shipping,  (c) 
For  the  request  is  parcel  of  the  con- 
tract, and  must  be  proved;  and  no  action 


arises  until  a  request  be  made.  The 
omission  of  averring  a  special  request  or 
notice,  where  by  law  they  are  necessary, 
is  matter  of  substance,  and  may  be 
taken  advantage  of  on  a  general  demur- 
rer ;  5  Term  Rep.  409.  Bach  v.  Owen; 
and  is  not  aided  after  verdict ;  S  Bulst. 
299.  Doug.  679.  8d  edit  Bushton  v. 
Aspinall;  and  the  general  averment  of 
Ucet  stepius  requisitus  will  not  be  suffici- 
ent 1  Str«  88.  WiUUs  v.  Scott,  (d)    As 


(c)  [See  further  as  to  this  distinction, 
6  M.  &  S.  9.  Sichlemore  v.  7%isdeton. 
3  B.  &  Ad.  911.  Gibbs  v.  Southam. 
3  Mees.  &  W.  254.  Badford  v.  SmUh. 
9  A.  &  E.  298.  Batson  v.  Spearman.  In 
a  case  where  a  demand  is  necessary  to 
give  a  right  of  action,  a  tender  by  the 
other  party  will  not,  generally  speaking, 


supply  the  place  of  a  demand.  2  B.  &  C. 
682.   Simpson  v.  Bouth.'} 

{d)  See  Bowdellv.  Parsons.  10  East, 
359.  contra.  That  case  was  an  action 
of  assumpsit^  in  which  there  were  seve- 
ral special  counts.  The  first  stated  a 
promise  by  the  defendant  to  deliver  to 
the  plaintiff  certain  hay,  when  he  should 
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the  bringing  of  an  action  is  a  sufficient 
request  in  all  those  cases  where  the  mo- 
ney is  due  and  payable  immediately  by 
the  agreement,  therefore  a  tender  of  the 
money  afUr  aetion  brought  is  too  late, 
&c;  and  the  plaintiff  may  reply  that 
he  sued  out  a  writ,  and  no  tender  was 
made  before  that  time,  (e)  For  the  de- 
fendant must  be  always  ready  to  pay, 
and  state  that  circumstance  in  his  plea 
of  tender.  If  the  plaintiff  can  falsify 
the  plea,  he  avoids  it ;  as  where  the  de- 
fendant has  been  at  any  time  requested 
to  pay,  either  before  or  after  the  ten- 


der, and  neglected  or  refused  so  to  do, 
that  avoids  all  tenders  made  both  be- 
fore and  after  such  request;  and  the 
plaintiff  may  state  it  in  his  replication. 
2  Salk.  622.  GiUs  v.  HarL  S.  C.  1 
Ld.  Raym.  254'.  Carth.  418.  12  Mod. 
152.  2  Salk.  623.  SweaUand  v.  Squire. 
S.  C.  10  Mod.  81.  1  Lutw.  227. 
Johnson  V.  Mapletoft.  Willes's  Rep. 
632.  Haldenby  v.  Tuhe.  8  Term  Rep. 
629.  Briggs  v.  Calverly,  See  also 
8  East,  168.  Hume  v.  Peploe.  (/) 
Formerly  pleas  of  tender  were  const* 
dered  in  the  light  of  dilatory  pleas,  and 


he  thereunto  qfterufards  requested:  and 
averred  that  the  defendant  did  not  de- 
liver it,  although  he  was  requested  by  the 
plaintiff  so  to  do^  but  that,  on  the  con- 
trary, he  afterwards  sold  and  disposed 
of  it  to  other  persons,  without  the  con- 
seat  and  against  tbe  will  of  the  plains 
tiff.    The  second  count  stated  the  same 
promise,  and  averred  that  the  plaintiff 
did  request  the  defendant  to  deliver  the 
ha^f  yet  that  the  defendant  did  not, 
aUhaugh    duly    requested^    deliver   it. 
There  were  other  similar  counts.  After 
jodgment  by  default,  it  was  moved  in 
arrest  of  final  judgment,  that  the  re- 
quests were  bad,  not  being  laid  with  time 
and  place.    But  the  court  held  that  the 
allegation  in  the  first  count,  of  the  de- 
fendant's selling  and  disposing  of  the 
hay,  rendered  it  unnecessary  to  state 
any  request.     (See  also  5  B  &  A.  712. 
^/^ntmf  y.Broderich.  1  Dowl.  &Ry.361. 
S.  C.)    And  that  the  want  of  time  and 
place  in  the  second  count  was  matter 
of  special  demurrer  only.    As  to  cases 
▼here  the  bringing  the  action  is  a  suffi- 
dent  demand,  see  post.  2  Saund.  63  d. 
(e)  But  a  replication  that  the  plaintiff 
had,  before  tender,  instructed  his  attor- 
ney to  sue  out  a  writ,  and  that  the  at- 
torney ha||f  before  tender,  applied  for 
such  writ,  which  was  afterwards  sued 
oat,  is  not  good.     8  Term  Rep.  629. 
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Briggs  t.  Calverly,  S  Taunt  307. 
Moffat  V.  Parsons.  1  Marsh.  55.  S.  C. 
[It  may  be  observed  that  the  replication 
of  a  writ  sued  out  was  only  necessary 
when  the  plea  alleged  the  tender  to  have 
been  made  ''before  the  exhibiting  of 
«  the  bill."  See  post  Vol.  II.  p.  1  d.  note 
(1).  But  as  the  tender  must  now,  in  all 
cases,  be  pleaded  to  have  been  made 
''before  the  commencement  of  this  suit," 
the  proper  course  is  to  traverse  the  ten- 
der, and  not  to  reply  the  prior  issuing 
of  the  writ] 

(/)  In  which  case  it  was  held  that  the 
acceptor  of  a  bill  of  exchange,  having 
dishonored  it  when  due,  cannot  plead 
a  subsequent  tender  of  the  amount, 
charges,  and  interest,  before  action 
brought.  [Nor  can  he  plead  that,  after 
the  bill  became  due^  he  tendered  the 
amount,  with  interest,  and  that  he  hath 
always,  from  the  time  when  the  bill  be-- 
came  due^  been  ready  to  pay  the  plaintiff 
the  amount,  with  interest  The  plea 
ought  to  state,  not  only  that  the  de- 
fendant was  ready  to  pay  on  the  day  of 
payment,  but  that  he  tendered  on  that 
day.  2  Mlees.  &  W.  223.  Pook  v.  Jwja- 
bridge.  For  when  a  party  accepts  a  ne- 
gotiable bill,  he  binds  himself  to  pay  the 
amount,  without  notice,  to  whomsoever 
may  happen  to  be  the  holder,  and  on 
the  precise  day  when  it  becomes  due« 
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construed  with  the  same  strictness. 
Therefore  it  was  held,  that  a  tender 
must  be  pleaded  within  four  days,  and 
cannot  be  pleaded  after  a  general  im- 
parlance. But  of  late  years  this  strict- 
ness ha^been  relaxed ;  and  the  rule  now 
is»  that  a  tender  need  not  be  pleaded 
within  four  days ;  may  be  after  an  im- 
parlance ;  is  an  issuable  plea  within  the 
terms  of  pleading  issuably  under  a 
judge's  order;  and  is -in  short  looked 
upon  as  a  fair  and  honest  plea  to  the 
merits  of  the  action.  1  Burr.  59.  Kiel' 
wick  ▼.  Maidman,  1  H.  Black.  369. 
Noone  v.  Smith.  2  Saund.  2  a.  in  the 
notes.  The  action  of  assumpsit  being 
to  recover  damages  against  the  defen- 
dant for  the  non-performance  of  his  pro- 
mise^  a  tender  cannot  in  this  action  be 
pleaded  in  bar  of  the  damages^  for 
that  would  be  to  preclude  the  plaintiff 
from  recovering  his  debt^  which  cannot 


be;  for  the  debtor  must  nevertheless  pay 
the  debt  Therefore  the  form  of  the 
plea  in  that  case  is  to  confess  the  da- 
mages due,  and  bring  the  money  into 
court,  and  pray  judgment  of  further  da' 
mageSf  such  as  interest  and  the  costs  of 
bringing  the  action.  But  in  ddftt  as 
the  judgment  is  to  recover  the  debt^  and 
damages  are  merely  ancillary,  being  only 
for  the  detention  and  delay  of  the  debt, 
the  proper  form  is  to  plead  a  tender  in 
bar  of  the  damages ;  but  still  the  tender 
is  no  bar  to  the  action  in  debt  any 
more  than  in  assumpsit,  2  Salk.  623. 
Giles  V.  Hartis.  1  Ld.  Raym.  254. 
12  Mod.  152,  153.  In  this  plea  it  is  not 
sufficient  to  state  that  the  defendant  u, 
and  always  has  heeti^  ready  to  pay^  but 
he  nuist  also  say  that  he  tendered  and 
offered  to  pay.  2  Wils.  74.  JFrench  v. 
Watson,  (g)  An  idea  seemed  once  to 
prevail,  that  if  the  plaintiff  did  not  ad- 


2  Mees.  &  W.  225.]  A  plea  of  tender  is 
applicable  only  to  cases  where  the  party 
pleading  has  never  been  guilty  of  any 
breach  of  his  contract  Per  Lord  Ellen' 
borough^  8  East  170.  It  has,  never- 
theless, been  held,  that  the  drawer  or 
indorser  of  a  bill  of  exchange  may 
plead  a  tender  made  within  a  reasonable 
time  after  notice  of  dishonor.  5  Taunt 
240.  Walker  v.  Barnes.  1  Marsh.  36. 
S.  C.  [However,  where,  to  a  declara- 
tion against  the  indorser  of  a  bill  of  ex- 
change, the  defendant  pleaded  that  the 
action  was  commenced  before  a  reason- 
able time  for  the  payment  of  the  bill  by 
the  defendant  had  elapsed. after  notice 
of  dishonor,  the  plea  was  held  bad;  and 
the  court  appeared  to  doubt  the  au- 
thority of  Walker  v.  Barnes.  1  Cr. 
Mees.  &  R.  370.  Siggers  v.  Lewis.'}  In 
Bivers  v.  Griffiths,  5  B.  &  A.  630.,  the 
plaintiff  replied  a  previous  demand  of 
the  sum  tendered,  on  which  the  defen- 
dant took  issue,  and  on  the  trial  it  was 
held  by  Abbott  Q.3.,  and  confirmed 
ailerwards  by  the  court,  that  proof  of  a 
'demand  of  a  larger  sum  did  not  support 


this  issue ;  a  demand  of  the  precise  sum 
tendered  must  be  proved.  [So  a  repli- 
cation that  the  sum  tendered  was  part  of 
a  larger  sum  due,  which  larger  sum  was 
demanded  before  the  tender,  is  bad; 
3  Q.  B.  915.  Brandon  v.  Newington. 

3  G.  &  D.  194.  S.  C.  11  M.  &  W.  356. 
Hesketh  v.  FawceU  (contra,  9  M.  &  W. 
338.  Tyler  v.  Bland) ;  though  it  seems 
to  be  good,  if  it  shews  that  the  sum  ten- 
dered was  part  of  a  larger  sum  due 
upon  one  entire  contract,  as  a  bill  or 
note ;  for  then  it  appears  that  the  party 
pleading  the  tender  has  been  guilty  of  a 
breach  of  his  contract  11  M.  &  W.  356. 
7  M.  &  W.  147.  Cotton  v.  Godwin.  Post, 
33/  n.  (/).  If  the  defendant  has  made 
a  tender  of  a  larger  sum  than  the  actual 
debt,  the  tender  is  good ;  and  he  may 
plead  it  as  a  tender  of  the  less  sum. 

4  B.  &  Ad.  546.  Dean  v.  James.  And 
in  such  a  case,  if  the  plaintiff  means  to 
rely  on  a  subsequent  demand  of  the  sum 
tendered,  he  must,  it  should  seem,  reply 
specially.     Ibid.] 

(g)  So  the  person  pleading  a  tender 
must  prove  an  actual  offer  of  the  money 
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mit  the  tender,  he  could  not  take  the  Le  Grew  v.  Cooh^  1  Bos.  &  Pull.  Rep. 

money  out  of  court.    SLdRavm.  774.  332.,  where  the   plaintiff  replied    an 

BwrUm  T.  Souier.     1  Ld.  Rajm.  643.  original,  and  took  the   money  out  of 

HomeY.Lewm.     But  in  the  case  of  court,  it  was  held  that  the  plaintiff 


prodaced,  or  that  the  production  was 
dispensed  with  by  the  creditor.  10  East, 
101.  Thomas  v.  Evans.  2  M.  &  S.  86. 
Read  v.  GMring.  5  Taunt  307. 
Moffat  y.  Parsons.  1  Marsh.  55.  S.  C. 
[As  to  what  will  amount  to  such  dis- 
pensation, see  further,  1  Cr.  &  Mees.  748. 
Rei^  y.  White.  I  Ring.  N.  C.  253. 
Fhuk  y.  Brook.  3  C.  &  P.  342.  Lea- 
tkerdale  y.  Sweepstone.  2  C.  &  P.  77. 
Harding  y.  Davies.  7  B.  Moore  59. 
Kmus  y.  Arnold.']  In  Moffat  y.  Par- 
ftms  it  was  held,  that  a  tender  made  to 
an  i^ent  authorized  to  receiye  the  money 
M  a  good  tender  to  the  principal.  See 
also  1  Camp.  477.  Goodland  y.Blewith. 
[Moo.  &  M.  23a  Wilmott  y.  Smith.  1 
Mees.  k  W.  310.  Kirton  y.  Braithwaite. 
S.  P.  1  C.  &  P.  365.  Biow  V.  Bus- 
tdL]  The  bank  restriction  acts  did  not 
make  bank  notes  a  legal  tender.  2  Bos. 
k  Pall.  526.  Grigby  y.  Oakes.  But  a 
tender  in  bank  notes  was  held  good,  if 
not  objected  to  at  the  time  on  that  ac- 
connt.  3Tenn  Rep.  554.  Wright  v.  Read. 
per  BuUer  J.  So,  a  tender  in  country 
bank  notes.  See  Lockyer  y.  Jones. 
Peake's  Ni.  Pri.  Cases^  239.  note,  and 
the  other  cases  in  the  same  note. 
[2Cr.  &  3err.  15.  Polglass  y.  Oliver. 
By  Stat.  56  G.  3.  c  68.  the  tender 
most  be  in  gold  if  aboye  40«.  But  by 
Stat  3  &  4  W.  4.  c.  98.  s.  6.  notes  of 
the  Bank  of  England  payable  to  the 
bearer  on  demand,  are  a  legal  tender 
for  any  sum  aboye  51^  except  at  the 
Bank  itself  and  its  branches.]  Tender 
of  a  larger  sum  demanding  change  is 
not  good.  3  Camp.  70.  Batterbee  y. 
Davis.  6  Taunt.  336.  Robinson  v. 
Cooke,  lie. &F.S9if.  Blowy. Russell: 
UnksB  the  creditor,  without  objecting 


to  giye  change,  refuses  to  take  the 
money,  on  the  ground  that  he  claims 
more.  5  Dowl.  &  R.  289.  Cadman  y. 
Lubbock.  8  Mees.  &  W.  298.  Richards 
son  y.  Jackson.  Nor  is  a  tender  good, 
when  a  stamped  receipt  is  demanded ; 
for  the  debtor  ought,  according  to  stat. 
43  G.  3.  c.  126.,  to  bring  a  receipt 
with  him  and  require  the  creditor  to 
sign  it,  and  to  pay  the  amount  of  the 
stamp.  1  C.  &  P.  257.  Laing  y.  Header. 
(But  see  8  Dowl.  442.  Jones  y.  Arthur.) 
The  Stamp  Act  haying  been  repealed 
as  to  sums  under  5/.,  it  has  been  doubted 
whether  a  tender  of  a  debt  under  that 
amount  would  be  inyalidated  by  a  de- 
mand of  a  receipt.  8  Mees.  &  W.  299.] 
Nor  is  a  tender  good  when  a  receipt  in  full 
is  demanded.  Peake's  Ni.  Pri.  Cases,  238. 
CoUy. Blake.  5Esp.48.  Glascotty.Dag. 
2  Camp.  21.  Huxham  y.  Smith.     [1  C. 

6  P.  419.  Griffith  y.  Hodges.  Nor  when 
the  tender  is  clogged  with  a  condition 
that  it  shall  be  accepted  as  all  that  is 
due.  2  C.  &  P.  50.  Cheminant  v.  Thom- 
ton.  Ibid.  51.  note.  Peacock  y.  Dicker' 
son.    6  C.  &  P.  237.  Mitchell  y.  King. 

7  C.  &  P.  172.  Gordon  y.  Cox.  8  C.  &  P. 
259.  Sutton  y.  Hawkins.  Ibid.  61.  Jen^ 
nings  y.  Major.  (But  see  8  C.  &  P.  752. 
Robinson  y.  Ferreday.)  3  Bing.  304. 
Strong  y.  Harvey.  See  further,  as  to 
what  are  and  what  are  not  conditional 
tenders,  2  Dowl.  Sc  R.  305.  Brady  y. 
Jones.  8  C.  &  P.  573.  Hastings  y. 
Thorky.  5  Mees.  &  W.  306.  Be- 
vans  y.  Rees.  1  Q.  B.  409.  Henwood  y. 
Oliver.  The  question  whether  a  tender 
is  conditional  or  not,  is  not  necessarily 
for  the  judge ;  in  some  cases  it  may  be 
left  to  the  jury.  7  A.  &  E.  80.  Eck- 
stein y.  Reynolds.'] 
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Blight  do  80.  (h)  Indeed  if  the  plaintiff 
permit  the  money  to  remain  in  court, 
and  a  verdict  pass  for  the  defendant^ 
the  court  will  lay  hold  of  it  to  secure 
the  defendant's  costs,  (t)  Lord  Hok 
b  said  to  have  been  of  opinion,  that  a 
tender  could  not  be  pleaded  to  a  count 
upon  a  quantum  meruit,  1  Ld.  Raym. 
255.  Giles  v.  Hariis.  But  the  con- 
trary has  been  since  settled  upon  de- 
murrer. 1  Str.  576.  Johnson  v.  Lan^ 
caster,  (k)  A  tender  may  also  be 
pleaded  to  the  vhole  declaration,  though 
the  usual  practice  was  to  plead  it  to  a 


particular  count  only,  if  there  were 
more  than  one  in  the  declaration.  (/) 
But  the  defendant  will  not  be  permitted 
to  plead  double,  first,  nan  assumpsit  to 
the  whole  declaration,  and  secondly,  & 
plea  of  tender.  S  Wils.  146.  Dow- 
gaU  V.  Bowman*  4  Term  Rep.  194. 
MaclMan  v.  Howard,  (m)  If  the  de- 
fendant has  never  had  an  opportunity 
to  make  a  tender,  or  has  n^lected  to 
make  one,  he  may  however  relieve  him- 
self by  paying  the  debt  into  court  after 
the  action  brought^  together  with  the 
costs  of  the  action  up  to  that  time*  (n) 


(A)  Where  in  an  action  of  debt  for 
double  value,  with  a  second  count  for 
the  single  rent,  the  defendant  pleaded 
a  tender  to  the  second  count,  and  the 
plaintiff  took  the  money  out  of  court, 
it  was  held  that  he  might  still  proceed 
on  the  first  count  10  East,  48.  Ryal 
v.JRich, 

(t)  After  a  plea  of  tender  it  was  said 
that  the  plaintiff  could  not  be  nonsuited, 
but  it  was  the  practice  to  nonsuit  him 
if  he  could  not  make  out  his  case  after 
paying  money  into  court  Tidd,  646. 
895.  And  see  1  Camp.  327*  Harding 
V.  Spicer,  and  the  learned  note  of  the 
reporter  there.  [But  it  has  been  since 
held  that  the  plaintiff  may  be  nonsuited 
in  either  case.  3  Bing.  290.  Anderson 
V.  Shaw.    11  Moore,  44.  S.  C] 

(k)  Tender  may  be  pleaded  in  an 
action  of  covenant  for  payment  of  rent 
7  Taunt  486.  Johnson  v.  Clag.  1  B. 
Moore,  200.  S.  C.  And  a  replication 
of  a  subsequent  demand  is  not  proved 
by  the  mere  fact  of  bringing  the  action. 
Ibid.  [(But  see  2  Mees.  &  W.  225, 226.) 
A  tender,  however,  cannot  be  pleaded 
to  a  count  for  unliquidated  damages  in 
respect  of  a  breach  of  an  agreement  to 
keep  premises  in  repair.  "  2  A.  &  £. 
82.    Deark  v.  Barrett, 

(/)  [To  the  general  counts  in  as^ 


sun^sit  the  defendant  may  well  plead, 
as  to  a  certain  sum,  parcel  of  the  sums 
in  the  declaration  mentioned,  a  tender, 
and  as  to  the  residue,  payment,  without 
averring  that  the  payment  of  the  one 
sum  was  made  before  the  other  was 
tendered.  5  A.  &  £.  222.  Jones  r. 
Owen.  6  Nev.  &  M.  620.  But  it  never- 
theless may  be  doubted,  whether  a  plea 
to  part  of  an  entire  claim,  e.  g.  a  sum 
due  on  a  promissory  note^  of  a  tender 
of  that  part  only,  is  good,  without 
shewing  in  the  same  plea,  in  some  way» 
that  it  was  all  that  was  due  at  the  time. 
See  7  Mees.  &  W.  150.  CMon  v.  God- 
win. 2  Cr.  Mees.  &  R.  570.  Jourdam  v. 
Johnson.  9  Mees.  &  W.  dS8.  Tyler  v. 
Bland.^ 

(m)  Nor  a  tender  and  alien  enemy. 
10  East,  326.  Shombedk  y.  Be  la  Cour. 
Nor  non  est  factum  and  a  tender. 
5  Term  Rep.  97.  Jenkins  v.  Edwards. 
4  Taunt  459.  OrgUl  x.  KempAsad. 

(n)  The  stat  43  G.  3.  c.  46.  s.  3., 
which  gives  the  defendant  costs,  where 
the  plaintiff  arrests  him  without  proba- 
ble cause  for  a  greater  sum  than  is 
afterwards  recovered^  does  not  apply  to 
cases  where  the  defendant  pays  money 
into  court,  which  the  pluntiff  takes  out 
and  abandons  any  further  demand, 
although  the  sum  paid  in  be  less  than 
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And  in  case  the  plaintiff  refuses  to  ac- 
cept the  moneyy  he  proceeds  at  his 
perily  insomuch  that  if>  at  the  trials  he 
be  nonsuited,  or  the  jury  shall  not  give 
him  a  sum  exceeding  the  money  paid 
into  courty  he  will  be  obliged  to  pay 
the  costs  of  the  action :  though  he  is 
still  entitled  to  take  the  money  out  of 
court  as  veil  in  this  case,  as  on  a  plea 
of  tender:  for  the  defendant  in  both 
cases  admits,  that  the  plaintiff  has  a 
cause  of  action  to  the  amount  of  the 
money  tendered  or  paid  into  court. 
2  Salk.  597.  EUht  v.  Callow.  Ibid.  596. 
Gregg's  case.  5  Burr.  2639.  Bur* 
rough  r.  Skinner.  2  Term  Rep.  648. 
Malcolm  ▼.  FuUarton,  per  JBtti/er  jus- 


tice. 1  Term  Rep.  465.  Cox  v.  Parry. 
2  Str.  1027.  Cox  v.  Bolnnwn.  S.  C. 
Cas.  Temp.  Hard.  206.  See  2  H. 
Black.  374.  Gutteridge  v.  Smith. 
2  Term  Rep.  275.  WaOins  v.  Towers. 
Feake's  Ni.  Pri.  Cases,  15.  2  East, 
128.  Yaie  v.  WUlan.  1  Bos.  &  PuU. 
264.  JUbbans  y.  Crichett.  6  East, 
564.  Clarke  v.  Greg.  —  The  practice  of 
paying  money  into  court  is  not  of  long 
standing.  The  first  motion  of  the  kind 
was  made  by  Seijeant  Levinz  in  the 
reign  of  Charles  the  Second,  when 
Kelgnge  was  chief  justice  of  the  K.  B. 
1  Ld.  Raym.  255.  Giles  v.  HarHs, 
2Str.787.  WhUey.Wbodhou8e.(o)  So 
with  respect  to  the  manner  o£ pleading 


that  for  which  the  defendant  was  ar- 
rested. 1  Smith,  428.  Clarke  v.  Fisker. 
2  Smith,  667*  Linihwaite  v.  Billings. 
10  East,  525.  Cammack  v.  Gregory. 
13  East,  90.  Bouverog  v.  Alefson. 
1 B.  &  B.  66.  Butler  v.  Brown.  [2 
B.  &  C.  711-  Baveg  v.  Benton.  2  Cr. 
ScMees.  379.  Botoev.Bhodes.li  For  the 
word  **  recover  "  in  the  statute  means  a 
recovery  by  judgment  [And  the  New 
Rules  of  pleading,  HiL  4  W.  4.,  which 
direct  the  payment  to  be  pleaded  and 
replied  (see  p.  33  A,  note),  have  made  no 
difference  in  this  respect  2  A.  &  E. 
21.  Brooks  V.  Bighg.  2  Nev.  &  M.  3. 
S.C.]  But  where  an  attorney  brings 
an  action  for  his  bill,  and  arrests  the 
defendant  for  more  than  is  found  to  be 
due  on  taxation  without  probable  cause, 
the  ease  is  within  the  statute ;  and  if  it 
were  not,  the  court,  in  the  exercise  of 
its  summary  jurisdiction  over  its  own 
officers,  would  enforce  the  payment  of 
the  defendant's  costs.  5B.&A.  661. 
RobtHson  Y.EUam.  [But  see  1  Mees.  & 
W.  722.  Watkins  v.  Mahon.  5  Mees. 
&  W.  479.  Bobinson  v.  PowelL^  So, 
where  a  verdict  was  taken  subject  to  a 
reference,  and  the  arbitrator  awarded  a 
leas  soffl  than  that  for  which  the  de« 


fendant  was  arrested,  the  case  was  held 
to  be  within  the  statute.  Neale  v.  Por* 
ter.  K.B.  T.T.  44  G.  3.  MS.  Tidd,  998. 
See  also  1  B.  Moore,  92.  SUversides  r* 
Bowleg.  1  B.  &  B.  278.  Pagne  y. 
Acton.  [2  Cr.  &  Mees.  341.  Summers 
Y.  Grosvenor.  5  DowL  130.  Jones  v. 
Jokn.  SeeuSf  where  the  reference  takes 
place  before  the  cause  comes  on  for 
trial,  so  that  there  is  no  verdict.  3  B.  & 
C.  491.  Keene  v.  BMe.  5  D.  &  R.  383. 
S.  C.  2  A.  &  E.  445.  Holder  v.  Baiit. 
See  6  B.  &  C.  193.  Thompson  v.  Aikin- 
son.'}  The  defendant's  paying  money 
into  court  does  not  preclude  him  from 
entering  a  suggestion  on  the  roll,  to 
deprive  the  plaintiff  of  his  costs  under 
Stat  39  &  40  G.  3.  c.  104.  s.  12.  (Lon* 
don  Court  of  Requests  Act).  5  M.  &  S. 
196.  Jordan  v.  Strong.  [1  Mees.  &  W. 
580.  Bemardy.  Turner.  9Mees.  &  W. 
3.  Jorden  v.  Bertoick.  But  see  3  Bing. 
289.  WaisteU  y.  Atkinson.  2Cr.  Mees. 
6c  R.  252.  Tarrani  v.  Morgan."] 

(o)  [By  Reg.  Gen.  ff.  T.  4  W.  4. 
Pleading.  No.  18.,  no  rule  or  judge's 
order  to  pay  money  into  court  shall  be 
necessary,  except  under  the  stat  3  & 
4  W.  4.  c.  42.  s.  21.  Before  that  sta- 
tute, thel  general  rule  was,  that  money 
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Ae  StaiuU  of  LimUatumMy  there  is  thid 
difference  to  be  observed.  Where  there 
is  a  precedent  debt  or  duty,  and  the 


consideration  is  execuiedy  as  in  auumpsk 
for  money  lent,  goods  sold  and  deliver- 
ed, and  the  like,  the  manner  of  pleading 


might  be  paid  into  court,  where  the 
action  was  brought  for  a  sum  certain 
or  capable  of  being  ascertained  by 
computation ;  but  not  in  an  action  for 
general  damages.  2  Burr.  1 120.  HaUet 
V.  E,  L  Comp.  8  Term  Rep.  47.  SaU 
V.  StiiL  For  instances  of  the  application 
of  the  rule,  and  also  for  cases  specially 
provided  for  by  acts  of  parliament,  see 
Tidd,  9th  ed.  p.  619,  ei  seq.  And  now 
by  the  above  statute,  [s.  21.,  the  de- 
fendant, by  leave  of  court  or  a  judge, 
may  pay  money  into  court,  in  all  personal 
actions  (except  actions  for  assault  and 
battery,  false  imprisonment,  libel,  slan- 
der, malicious  arrest  or  prosecution, 
criminal  conversation,  or  debauching  of 
the  plaintiff's  daughter  or  servant).  In 
replevin,  a  defendant  may  pay  money 
into  court  as  to  a  part  of  the  distress, 
and  avow  as  to  the  residue.  2  Gale  & 
D.  112.  Lambert  v.  Hepworth. 

By  Rules  T.T.  1  V.  "when  money  is 
paid  into  court,  such  payment  shall  be 
pleaded  in  all  cases,  and  as  near  as  may 
be  in  the  following  form,  muiatis  mtu 
tandit:  — 

The day  of . 

The  defendant  by his 

attorney  Z^9  *  in  person,  &c.*]  says  [or, 
in  case  it  be  pleaded  a$  to  part  onfyj  add 
<  asto         />  being  part  of  the  sum  in  the 

declaration,'  or  * count  mentioned' 

or  <  as  to  the  residue  of  the    sum  of 
L'2  that  theplaintiff  ought  not  further 
to  maintain  his  action,  because  the  de- 
fendant now  brings  into  court  the  sum 

of L  ready  to  be  paid  to  the  plaintiff; 

and  the  defendant  further  says,  that  the 
plaintiff  has  not  sustained  damages  [pr^ 
in  actions  of  debt,  '  that  he  never  was 
indebted  to  the  plaintiff']  to  a  greater 
amount  than  the  said  sum  of  &c.  in  re-' 
pect  of  the  cause  of  action  in  the  decla- 


ration mentioned  [or,  *  in  the  introduc- 
tory part  of  this  plea  mentioned ']  :  and 
this  he  is  ready  to  verify :  wherefore  he 
prays  judgment,  if  the  plaintiff  ought 
further  to  maintain  his  action  thereof." 

*^  The  plaintiff,  after  delivery  of  a 
plea  of  payment  of  money  into  court, 
shall  be  at  liberty  to  reply  to  thp  same, 
by  accepting  the  sum  so  paid  into  court 
in  full  satisfaction  and  discharge  of  the 
cause  of  action  in  respect  of  which  it 
has  been  paid  in,  and  he  shall  be  at 
liberty  in  that  case  to  tax  his  costs  of 
suit ;  and  in  case  of  non-payment  thereof 
within  forty-eight  hours,  to  sign  judg- 
ment for  his  costs  of  suit  so  taxed ;  or 
the  plaintiff  may  reply,  *that  he  has  sus- 
tained damages  [or^  *  that  the  defendant 
was  and  is  indebted  to  him,'  as  the  case 
may  be"]  to  a  greater  amount  than  the 
said  sum ; '  and  in  the  event  of  an  issue 
thereon  being  found  for  the  defendant, 
the  defendant  shall  be  entitled  to  judg- 
ment and  his  costs  of  suit." 

These  rules  were  substituted  for  the 
17th  and  19th  of  the  Rules  of  Pleading 
H.  T.  4  W.  4.,  and  differ  from  them  only  in 
the  forms  given  for  the  plea  and  replica- 
tion. The  form  given  for  the  plea  by 
the  earlier  rule  was  as  follows :  — 


The 


day  of 


The  defendant  by his  at- 
torney [or, '  in  person,  &c'3  says,  that  the 
plaintiff  ought  not  further  to  maintain  his 
action,  because  the  defendant  now  brings 
into  court  the  sum  of-^— iL  ready  to  be 
paid  to  the  plaintiff.  And  the  defendant 
further  says  that  the  plaintiff  has  not  sus- 
tained damages  [or,  in  actions  of  dAt, 
*  that  he  is  not  indebted  to4he  plaintiff*] 
to  a  greater  amount  than  the  said  sum, 
'  &c.  in  respect  of  the  cause  of  action  in  the 
declaration  mentioned.    And  this  he  is 
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the  statute  19,  that  the  defendant  did  flame  instant,  and  the  statute  begins  to 
not  promise  within  six  years ;  because  run  from  that  time ;  but  where  the 
the  debt  and  promise  existed  at  the    promise  is  to  pay  a  collateral  sum,  or  to 


ready  to  verify ;  wherefore  he  prays 
judgment  if  the  plaintiJOP  ought  further 
to  maintain  his  action." 

It  will  be  observed  that  these  forms 
for  the  plea  differ  in  two  respects ;  1.  the 
earlier  form  addresses  itself  to  the  whole 
dedaration,  whereas  the  later  furnishes 
a  form  also  for  a  plea  to  part  only  :  2. 
the  earlier  form,  as  applicable  to  actions 
of  debty  negatives  any  greater  amount 
by  way  of  nil  debety  the  later  by  way  of 
mtnquam  indtbitahts. 

Even  while  the  earlier  rule  was  in 
operation,  there  had  been  a  judicial  re- 
commendation to  the  pleader,  first  to 
exhaust  all  his  defences  to  the  other 
portions  of  the  demand,  and  then  to 
plead  the  payment  into  court  to  the  re- 
ndue.  2  Cr.  Mees.  &  R.  77.  1  Id.  But  if 
the  prescribed  form  of  plea  was  adopted, 
though  there  were  other  pleas  to  par- 
ticular portions  of  the  demand,  the  pleft 
of  payment  into  court  was  treated  as  a 
plea  to  the  whole  declaration,  3  Mees. 
&W.492. 

Tl\e  earlier  form  is  inconsistent  with 
another  rule  of  court,  viz.  that  the  plea 
of  nil  debet  shall  not  be  allowed  in  any 
action.  And  even  the  altered  form  given 
by  the  rule  of  I  Vict  is  inapplicable 
to  a  count  on  a  bill  or  note ;  as  to  which, 
by  the  New  Rules,  a  plea  of  nunquam 
indeb,  is  no  plea.    Where,  therefore,  to 
a  count  in  debt  on  a  bill  or  note,  the 
defendant  pleads  a  payment  into  court 
of  the  full  amount,  the  concluding  aver- 
ment of  nunquam  indeb.  must,  it  should 
seem,  generally  speaking,  be  regarded 
as  surplusage.     A  plea  of  payment  into 
court  of  a  less  sum  than  the  amount  of 
the  bill  or  note  would  be  bad  on  special,  if 
not  on  general,  demurrer ;  6  Mees.  &  W. 
281.  Armfield  t.  Burgin  ;  for  the  defend- 
VOUI. 


ant  ought  to  shew  some  answer  as  to 
part,  and  plead  the  payment  into  court 
as  to  the  residue  ;  in  which  case,  also,  the 
concluding  averment  of  nunquam  indeb, 
would  become  surplusage.  The  mere 
plea  of  payment  into  court  of  a  less  sum 
than  the  amount  of  the  bill  or  note 
would,  it  should  seem,  be  ill  in  assumpsit 
as  well  as  in  debt;  because  the  plea 
admits  the  larger  ascertained  sum  to  be 
primd  facie  due ;  but  the  part  paid  does 
not  satisfy  the  whole  of  that  sum ;  and 
the  plea  contains  no  answer  as  to  the  re- 
mainder ;  for  it  cannot  be  considered  in 
the  nature  of  a  plea  of  non  ctssumpsit  as 
to  the  residue  not  paid  into  court,  since, 
by  the  New  Rules,  non  assumpsit  is  no 
plea  to  an  action  on  a  bill  or  note.  2  Cr. 
Mees.  &  R.  570.  Jourdain  v.  Johnson. 
Again,  where  the  declaration  contains  a 
count  on  a  bill  or  note,  and  also  the 
general  counts,  a  plea  of  payment  into 
court,  to  the  whole  declaration,  of  a 
sum  larger  than  the  amount  of  the  bill 
or  note,  (but  less  than  the  sum  claimed 
by  the  declaration,)  appears  to  be  ill ;  fojr 
so  much  as  would  cover  that  amount 
is  not  necessarily  to  be  ascribed  to  the 
bill  or  note.  2  Cr.  Mees.  &  R.  570, 57 1 .  6 
Mees.  &  W.  281.  But  with  respect  to 
a  declaration  in  assumpsit^  containing 
only  the  general  indebitatus  counts,  it 
has  been  laid  down  that  as,  on  the  one 
hand,  the  plaintiff  is  not  bound  to  prove 
himself  entitled  to  the  precise  sums  al- 
leged, so,  on  the  other  hand,  the  defend- 
ant, by  pleading  payment  into  court  on 
such  a  declaration,  does  not  admit  that 
BXiy precise  sum  was  ever  due  to  the  plain- 
tiff; and  therefore  that  he  may  well  plead 
a  payment  into  court  of  a  less  sum  ad- 
dressed to  the  greater  sum  claimed  by 
the  declaration,  or  to  a  part  of  that  sup 
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do  a  collateral  thing  upon  requesty  so  promise  within  six  yean.  For  though 
that  the  request  is  parcel  of  the  agree-  the  promise  were  made  upwards  of  six 
ment,  the  plea  is  not  that  he  did  not    years  before  the  commencement  of  the 


exceeding,  the  amount  paid  into  court 
2  Cr.  Mees.  &  R.  56%  57a  Nor  is  it  ne- 
cessary to  specify  how  much  b  paid  in 
on  the  one  count  or  claim,  and  how  much 
on  the  other ;  for  it  is  now  fully  estab- 
lished, that  where  there  are  several 
counts  for  several  causes  of  action,  or 
several  breaches  are  assigned  in  co- 
venant, the  defendant  may  plead  pay- 
ment into  court  of  one  entire  sum* 
generally,  on  all  the  counts  or  breaches, 
or  on  a  particular  parcel  of  the  several 
sums  claimed  or  breaches ;  2  Cr.  Mees. 
& R.  569.  1  Mees.&  W.  188.  MarshaU 
V.  Whiiaride;  as  he  may  in  the  case  of 
apleaof  tender,  or  payment  before  action 
brought ;  7  A.  &  £.  164.  Mitchell  v. 
Tawnley,(oYerm]lng  Mee  v.  TomUnson^ 
4  A.  &  £.  262.  and  in  effect,  it  should 
seem,  Lorymer  v.  Vtzeu,  S  Bing.  N.  C. 
427.  4  Scott,  190.  S.C.).  6  Bing.  N.C. 
37.  Beesley  v.  DoUey.  8  Scott,  243. 
S.  C. ;  or  in  the  case  of  a  set-off.  4  Mees. 
&  W.  136.    Nod  V.  Daviei. 

It  may  be  here  mentioned,  that  in 
a  case  which  occurred  before  the  al- 
teration of  the  prescribed  form,  where 
in  debt  against  the  acceptor  of  a  bill 
for  70/.,  the  defendant  pleaded  pay- 
ment into  court  of  5/.,  with  the  con- 
cluding averment  of  nil  debet;  on 
which  the  plaintiff  took  issue  and  pro- 
ceeded to  trial ;  it  was  held,  that  it  was 
competent  to  the  defendant  to  make  any 
defence  applicable  to  the  plea  of  nil 
debet,  and  that  .the  plaintiff  was  not  en- 
titled to  judgment  non  obstante  veredicto^ 
though  the  plea  would  have  been  ill  on 
special  demurrer.  3  Bing.  N.  C.  824. 
Finleywn  v.  M'Kenzie.  5  Scott,  20. 
S.C. 

Where  the  money  has  been  paid  in, 
under  a  judge's  order,  before  declaration, 


it  is  a  good  plea,  it  should  seem,  to  plead 
such  payment  according  to  the  truth,  and 
no  damages  ukra.  6  DowL  487.  jEd- 
wardsy.Price.  But  the  New  Rulesdo  not 
apply  to  payment  of  money  into  court, 
under  stat  4  &  5  Ann.  c.  16.  s.  13.^  of  the 
principal  and  interest  due  on  a  bond  with 
the  costs.  And  therefore  such  payment 
cannot  be/ilsadMf  to  an  action  on  the  bond. 
9Mees.  &  W.  333.  England  v.  Watmm. 

The  plea  must,  in  dl  cases,  conclude 
with  a  prayer  of  judgment  to  the  further 
maintenance  of  the  action;  otherwise 
it  is  bad  on  special  demurrer.  2  Cr.  Mees. 
h  R.  75.  Shamum  v.  Stevenson. 

The  plaintiff,  in  an  action  of  debt, 
may  reply  (according  to  the  earlier  rule 
of  court,  that  the  defendant  is  indebted 
to  him,  and  according  to  the  later)  that 
the  defendant  was  and  is  indebted  to 
him  to  a  greater  amount  than  the  said 
sum.  And  a  replication  that  the  de- 
fendant was  indebted  to  him  has  been 
held  bad  on  special  demurrer.  1  Q.  B. 
183.  FaithjuU  v.  Ashley.  One  reason 
assigned  for  this  decision  was,  that  the 
replication  does  not  carry  on  the  dedar 
ration,  which  allies  that  an  action  has 
accrued,  and  the  money  has  not  been 
paid.  But  it  should  seem  that  the  state- 
ment of  the  breach  in  the  declaration  is 
mere  form.  See  1  Mees.  &  W.  364, 365. 
GoodMldv.  Pkdge,  per  ParheB. 

Where  in  oMsumpsU  on  a  bill  of  ex- 
change and  the  common  counts,  the 
defendant  pleaded  a  special  plea  to  a 
certain  sum,  parcel  of  the  sums  in  the 
declaration  mentioned;  and asto  another 
sum,  parcel  &c,  payment  into  court,  and 
no  damages  ulira  in  respect  of  that  sum ; 
and  as  to  the  residue,  wm  assun^mti 
and  the  plaintiff  replied,  traversing  the 
special  plea  and  joining  issue  on  nam 
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KtioDy  adil  the  eaase  of  action  may 
baTe  aocraed  within  that  time,  and 
the  plea  of  the  statute  would  be  no 


bar,  and  consequently  be  bad.  But  if 
the  cause  of  action  really  accrued  up- 
wards of  six  years  before  the  action 


auma^mij  but  took  no  notice  of  the 
payment  into  court ;  it  was  held,  after 
t  Terdict  for  the  plaintiff,  on  motion  in 
arrest  of  judgment  on  the  ground  that 
there  was  a  discontinuance  on  the  record, 
that  the  pluntiff  was  at  liberty  then  to 
enter  a  noUe  prosequi;  and  by  this 
means  the  record  would  be  rectified. 
2  Cr.  Mees.  &  R.  457.  Fallows  v.  Bird. 

Where  a  defendant  paid  money  into 
court,  in  an  action  for  an  illegal  distress, 
and  the  plaintiff  replied  damages  uZfra, 
on  which  issue  the  defendant  succeeded, 
it  was  held  that  he  was  not  entitled  to 
double  costs  under  stat  11  G.  2.  c  10. 
B.  21.  9  Mees.  &  W.  431.  Handeock  v. . 
Foulkes,  (As  to  the  allowance  now  sub- 
stituted for  double  costs,  see  stat  5&6 
Vict  c  97.  s.  1  &  2.) 

It  has  been  held  (as  in  the  case  of  a 
plea  of  tender,  antCf  p.  33/  note  (2),  that 
the  defendant  cannot  plead  double, — 
iirst,  payment  into  court,  and  secondly, 
a  plea  in  denial  of  the  cause  of  action  to 
which  the  payment  iuto  court  is  ad« 
drea8«)d ;  because,  while  the  second  plea 
remains  undisposed  of  upon  the  record, 
the  plaintiff  cannot  sign  the  judgment 
to  which  the  rule  of  court  entitles  him,  in 
case  he  accepts  the  sum  paid  into  court, 
and  the  defendant  does  not  pay  the  taxed 
eoata.  1  Man.  &Gr.242.  ITkompson  v. 
Jaekson.  I  Scott,  N.  C.  1 57.  S.C.  Hence  it 
fellows,  that  if  the  plea  of  payment  into 
eooit  be  addressed  to  the  whole  declarar 
tion,  there  cannot,  properly,  be  any  other 
plea.  If,  howeyer,  the  plaintiff  suffers 
oilier  pleas  to  remain  on  the  record,  upon 
which  issues  are  joined,  he  must  take 
the  consequences;  and  it  will  be  the 
dnty  of  the  jury  and  the  judge  to  try 
each  issue  by  itself;  for  each  plea  must 
be  rqptfded  as  if  it  were  the  sole  plea 


on  the  record.      3  Mees.  &  W.  486. 
Fischer  v.  Aider  Ibid,  495.  Tivemlow  v. 
Askey.    Where,  indeed,  in  such  a  case, 
instead  of  joining  issue  on  the  pleas, 
the  plaintiff  replies  only  to  the  plea  of 
payment  into  court,  by  accepting  the 
sum  paid  into  court  in  satisfaction  of 
the  whole   demand    pursuant   to   the 
Rule,  it  is  not  altogether  clear  what 
the  position  of  the  parties  is.    In  a 
case  where  the  defendant  pleaded  to 
a  declaration  in  assumpsit  for  30/L,  1st, 
payment  into  court  of  27/.  4«.  4</.  ad- 
dressed to  the  whole  declaration,  pur- 
suing the  form  given   by  the  rule  of 
.  4  W.  4. ;  2dly,  except  as  to  the  sum  paid 
into  court,  non  assumpsit ;  8dly,  as  to 
10/.,  payment  before  action  brought; 
4thly,  except  as  to  the  sum  paid  into 
court,  a  set-off;  and  the  plaintiff  replied^ 
in  the  form  given  by  the  Rule,  that  he 
accepted  the  money  paid  into  court, 
and  was  satisfied  ;  and  took  the  money 
out  of  court,  and  taxed  his  costs  ;  it  was 
held  that  the  defendant  could  not  sign 
judgment  of  non  pros,  for  want  of  a 
replication  to  the  other  pleas ;  2  Cr. 
Mees.  &  R.  118.    Coates  v.  Stevens: 
though  such  a  judgment  would  have 
been  regular,  if  the  plea  of  payment 
into  court  had  applied  to  part  of  the  de- 
claration only.  5  Dowl.  676.    Topham 
y.Kidmore.  2  Mees.  &  W.  202.  Goodee 
Y.  Goldsmith.    3  Mees.  &  W.  497.  £m- 
mott  V.  Standen,  It  may,  perhaps,  admit 
of  doubt,  whether  the  course  pursued 
by  the  plaintiff  in  Coates  v.  Stevens,  in 
taxing  his  costs,  upon  taking  the  money 
out  of  court,  while  the  other  bars  re- 
mained undisposed  of  on  the  record,  is 
warranted  by  any  principle;    (see  7 
Dowl.  786.    Burden  v.  Flower;)   the 
general  rule  being,  that  costs  cannot  be 
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brought,  then   the   fonn  of  the  plea  W.  Jones,  S29.     Pecke  v.  Ambler.     1 

would  be,  that  the  cause  of  aedon  did  Lev.  48.     WM  v.  Martin.      1  Mod. 

not  accrue  within  six  years,  &c.    Sir  89.    Buckler  v.  Moore.    S  Burr,  1281. 

W.  Jones,  194*.  Shutford   v.  Percowe.  So  in  every  case,  where  the  consider- 

S.  C.  Cro.  Car.  139.     Godb.  437.    Sir  ation  of   the    promise    is    executory, 


t&xed  on  any  part  of  the  record  untU 
final  judgment  be  given  on  the  whole. 

A  plea  of  tender  or  payment  into 
court  to  a  count  setting  forth  a  special 
contract,  admits  the  contract  as  alleged; 
and  further,  that  the  plaintiff  is,  to  some 
extent,  entitled  to  recover  on  all  the 
breaches  declared  on.  8  A.  &  £.  144. 
Wright  v.  Goddard.  Therefore  it  is, 
so  far,  a  waiver  of  an  objection  that  the 
action  is  brought  too  soon.  3  A.  &  £. 
396.  Harrison  v.  Douglas.  But  though 
it  is  an  aclcnowledgment  by  the  de- 
fendant of  the  contract  alleged,  it  does 
not  preclude  him  from  taking  any  ob- 
jection limiting  the  operation  of  the 
contract,  in  order  to  bar  the  plaintiff 
from  recovering  more  than  he  has  paid 
into  court :  and  therefore  the  defendant 
may  plead  the  Statute  of  Limitations  to 
part  of  the  claim  on  the  contract,  and 
payment  into  court  to  the  residue.  5 
B.  &  Adol.  499. /2eu;  V.  DtcAofU.  In  a 
case  before  the  New  Rules,  where  two 
breaches  were  assigned  in  one  count  on 
a  contract,  and  the  defendant  paid 
money  into  court  upon  one  of  them,  it 
was  held  that  he  thereby  admitted  the 
whole  contract  as  set  forth  in  that  count 
1  B.  &  C.  S.  Dyer  v.  Ashion.  But  it  is 
said  that,  in  this  respect,  the  plea  of 
payment  into  court  is  distinguished  from 
the  old  payment  of  money  into  court ; 
and  it  has  been  held  accordingly,  that 
if  there  is  a  plea  of  payment  into  court 
as  to  a  breach  of  one  part  of  the  entire 
contract  alleged,  and  a  plea  of  nan 
assumpsit  as  to  the  residue,  the  former 
plea  is  not  sudi  an  admission  by  the 
defendant  of  the  whole  contract  as  to 
entitle  the  plaintiff  to  a  verdict  on  the 


latter  plea;  for  that  each  plea  must  be 
taken  separately,  and  as  if  it  were  thesole 
plea  on  the  record.  3  Mees.  &  W.  407. 
(see  supra).  With  respect  to  the  effect 
of  payment  into  court,  when  pleaded  to 
the  general  indebitatus  counts,  it  is  now 
considered  that  the  defendant  thereby 
admits  no  more  than  that  there  is  a 
cause  of  action  upon  contract,  according 
to  the  declaration,  but  contends  that 
his  liability  thereon  does  not  exceed  the 
amount  paid  in.  And  it  lies  upon  the 
plaintiff  to  prove  aliunde  some  contract 
or  contracts  by  which  he  is  entitled, 
under  such  a  form  of  declaration,  to  re- 
cover a  larger  amount  from  the  de- 
fendant 5  Mees.  &  W.  94.  Kingham  v. 
Robins,  (overruling  expressly  Walker 
V.  Bawsonj  1  Moo.  &  R.  250.  and  the 
dida  of  Littledale  and  Parke  Js.  in 
Meager  v.  Smith,  4  B.  &  AdoL  673. 
and,  in  effect,  Ravenscroft  v.  Wise,  1  Cr. 
Mees.  &  R.  203.,  which  last  case,  however, 
does  not  appear  to  have  been  cited.)  6 
Mees.  &  W.  9.      Stapleton  v.  NowelL 

1  Man.  &  Gr.  873.     Archer  v.  English. 

2  Scott,  N.C.  156.  S.  C.  1  Q.  B.  154. 
Steavenson  v.  Corporation  cf  Berwick. 
See  also  5  Dowl.438.  Booth  v.  Howard. 
Therefore  the  plea,  when  pleaded  by  two 
defendants  to  the  indebitatus  counts,  does 
not  admit  the  defendants'  Joint  liability 
to  any  greater  amount  than  the  sum  paid 
in,  although  the  plaintiff  gives  evidence 
aliunde  to  fix  one  of  the  defendants  witii 
liability  to  a  greater  amount  6  Mees. 
dr  W.  9.  1  Man.  &  Gr.  873.  In  an  action 
of  tortf  the  plea  of  payment  into  coort 
admits  the  cause  of  action  as  alleged. 
9  C.  &  P.  771.  Lloyd  v.  Walhey.  But 
see  8  C.  &  P.  569.  Cook  v.  Hartle.2 
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the  fleA  miAt  say  that  the  cause  of     Gould  V.  Johnson.  S.  C.  2  Ld.  Raym. 
action  did  not  accrue,  &e.  2  Salk.  422.    838.  (p) 


(p)  And  that  form  of  pleading  is  pre-    Lord  EUenborough   C.J.      And   see 
feiaUe,  being  applicable  to  all  cases.    2  Saund.  68  h.  in  notes. 
16  East,  421.  Leaper  v.  TaUony  per 
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Trin.  18  Car.  II.  Regis.  RolL  213.  ^^  ^' 

Gtjf  of  BTuioi^\  I  BE  it  remembered  that  heretofore,  to  wit,  in 
^  -^-^  the  term  of  St.  Michael  last  past,  before 
ooT  lord  the  king,  at  the  city  of  Oxford,  in  the  county  of  Ox^ 
fardy  came  Bichard  Jones,  esq.  by  John  Savage,  his  attorney, 
and  brought  into  the  court  of  our  said  lord  the  king,  then 
there,  his  certain  bill  against  John  P&pe,  late  one  of  the  sheriffs 
of  the  said  city  of  Bristol,  in  the  custody  of  the  marshal,  &c. 
of  a  plea  of  debt ;  and  there  are  pledges  of  prosecution,  to  wit^ 
John  Doe  and  Richard  Roe,  which  siud  bUl  follows  in  these 
words,  to  wit :  City  of  Bristol,  to  wit,  Richard  Jones,  esq.   Declaration  in 
comi^ains  of  John  Pope,  late  one  of  the  sheriffs  of  the  said         **"  escape, 
^ty  of  Bristol,  being  in  the  custody  of  the  marshal  of  the  mar- 
dialsea  of  our  lord  the  king,  before  the  king  himself^  of  a  plea 
that  he  render  to  him  1007/1  Os.  M.  o£  lawM  money  of  Eng^ 
had,  which  he  owes  to,  and  unjustly  detains  from,  him ;  for  Plaintiff  sued 
that  whereas  the  said  Richard  Jones,  on  the  15th  day  of  June,  ^pulg^^f^tk- 
in  the  year  of  our  lord  1 654,  prosecuted  out  of  the  court  of  the  ^^  against  one 
late  OUver,  pretended  Protector  of  England,  before  the  pre-      ' ' 
tended  Protector  himself,  in  the  then  upper  bench,  (the  same 
court  then  being  at  Westminster^  in  the  county  of  Middlesex,) 
a  certain  writ  *  of  the  said  pretended  Protector  of  testatum  •  See  post,  ss. 
capias  ad  satisfaciendum,  directed  to  the  then  sheriffs  of  the  directed  to  the 
city  of  Bristol,  reciting  that  whereas  he  had  lately  conunanded 
his  sheriff  of  Gloucestershire,  that  he  should  take  Fabian  Hill, 
otherwise  called  Fabian  Hill  of  the  city  of  Bristol  mercer,  if  he 
should  be  found  in  his  bailiwick,  and  him  should  safely  keep, 
80  that  he  should  have  his  body  before  the  said  pretended 
Protector  in  {he  then  upper  bench  at  Westminster,  on  Tvjesday 
next  id%er  three  weeks  of  the  Holy  Trinity,  to  satisfy  the  said 
Bic/tard  Jones  of  the  said  1000/.  debt,  and  also  of  the  said 
7L  Os^  6d.  for  his  damages,  which  he  had  sustained  as  well 
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Jones  «• 
Pope. 


C  35] 

Defendant  and 
one  T.B.  being 
aherifis  of  B. 
arrested  the 
aaid  H.  and 
had  him  in    . 
execution. 


until  they  to- 
luntarily  per- 
mitted him  to 
escape. 


on  oocasion  of  the  detention  of  that  debt,  as  for  his  toBta 
and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  Fabian  HtU  was  convicted,  as  by  the  record 
thereof  in  the  same  court  did  more  fully  appear:  and  his  said 
sheriff  of  Gloucestershire  on  that  day  returned,  that  the  said 
Fabian  was  not  found  in  his  bailiwick ;  whereupon,  on  the  be- 
half of  the  said  Richard,  it  was  suffidently  testified  in  the  said 
court  that  the  esld  Fabian  did  lurk  and  run  up  and  down  in 
the  county  of  the  city  of  Bristol;  and  therefore  the  said  pre- 
tended Protector  conunanded  the  then  sherifi^  of  the  said  dtj 
of  Bristol,  that  they  should  take  the  sud  Fabian  if  he  should 
be  found  in  their  buliwick,  and  should  safely  keep  him^  so 
that  they  should  have  his  body  before  the  pretended  Protector 
in  the  upper  bench  aforesaid,  at  Westminster,  on  Saturday  next 
after  one  month  of  St  Michael,  to  satisfy  the  said  Richard  of 
the  debt  and  damages  aforesaid ;  by  virtue  of  which  eud  writ, 
the  said  John  Pope  and  one  Thomas  BuU,  then  being  shetiflb 
of  the  said  city,  afterwards,  to  wit,  on  the  10th  day  of  August, 
in  the  year  aforesaid,  at  the  city  of  Bristol  aforesaid,  took  and 
arrested  the  said  Fabian  MU  in  execution  for  the  debt  and 
damages  aforesaid,  and  him  the  said  Fobian  Hitt  then  and 
there  had  and  detained  in  priscm  there  in  their  custody  in 
execution  for  the  said  debt  and  damages,  until  they  the  said 
John  Pope  and  TTunnas  Bull  afterwards,  to  wit,  on  the  Ist  day 
of  September,  in  the  year  aforesaid  (the  said  John  Pope  and 
TTumuu  Bull  then  and  there  being  eheriflb  of  the  sud  (aty ),  at 
the  said  city  of  Bristol,  in  the  county  of  the  said  city,  without 
the  leave  and  against  the  wiU  of  the  said  .fitcAanfJoaet,  vo/icj»- 
tarih  (1)  permitted  the  said  Fabian  HUl  to  escape,  and  go  at 


(1)  The  word  tfohmtarily,  though 
generally  used  in  the  declaration  in  an 
action  for  a  voluntary  escape,  is  held 
to  be  snperflaous,  and  not  necessary  to 
the  action.  The  proper  place  is,  to  set 
it  forth  in  the  replication;  tberefore, 
under  a  declaration  or  count,  alleging 
the  escape  to  be  volantarj,  the  plaintiff 
is  at  liberty  to  give  a  negligeni  escape  in 
evidence ;  and  the  defendant  may  plead 
thereto  that  he  took  the  prisoner  on  a 
fresh  pursuit,  without  traversing  the 
voluntary  escape.  And  if  the  truth 
were,  that  the  defendant  did  retake 
him  on  fresh  pursuit^  he  is  now  bound 


to  plead  it,  and  cannot  give  it  in  evi- 
dence on  at/  dAeL  For  by  the  statute 
8  &  9  WiU.  S.  c.  27.  s.  &  no  retaking 
on  fresh  pursuit  shall  be  given  in  evi- 
dence, on  the  trial  of  any  issue  in  any 
action  of  escape,  unless  the  same  be 
specially  pleaded ;  nor  shall  any  special 
plea  be  allowed  without  aa  oath  by  the 
defendant,  ^at  the  prisoner  escaped 
without  his  knowledge;  Latch,  200^ 
90\.  Harvey Y, Sir  G.Beymold.  iVenL 
211,  217.  Sir  Ralph  Bov^s  case. 
2  Term  Rep.  126.  Bonafous  v.  Walker; 
notwithstanding  it  seems  to  be  holden 
in  Cro.  Jac.  657.     Whiting  v.  Reynei, 
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laige  wherever  he  would^  the  said  Richard  Jones  then  and  yet  Jones  v. 

still  not  being  satisfied  of  the  said  debt  and  damages.     And  Pope. 

the  said  Bichard  Jones  in  &ct  says,  that  the  said  JTiomas  Bull  \ 
afierwardsy  to  wit,  on  the  10th  day  of  Aprils  in  the  16th  year 


that  a  travene  of  the  voluntary  escape 
is  oeceasary.    Debt  lies  by  the  statute 

1  R.  2.  c.  12.  (a)  as  well  where  the  es- 
cape is  negligent^  as  where  it  is  volun- 
tary. 8  Str.  87S.  Stonehouse  v.  MuUins. 

2  H.  Black.  108.  112,  113.    Alseptv. 
Byies,    If  the  sheriff,  &c  where  the 
escape  is  a  negligent  one,  retake  upon 
ftesk  pursuit  befi»«  an  action  is  brought 
for  the  escape,  he  shall  be  excused. 
S  Rep.  52.  b.  Ridgewag's  case.     S.  C. 
Moor.  660.   Sir.  W.  Jones,  145.  Harveg 
V.  RegnelL     1  Roll.  Abr.  808.  (e)  pL  1. 
1  Sid.  330.  AUanson  v.  Butler.    But  it 
is  otherwise,  if  the  action  is  brought 
before  the  retaking.     1  Roll.  Abr.  808. 
pL  %    Sir  W.  Jones,  145.    But  if  it  be 
a  voluntarg  escape  the  sheriff  cannot 
retake  him ;  and  is  subject  to  an  action 
for  a  fahe  imprisonment,  if  he  does. 
1  Sid.  330.  1  Show.  174.  Buxton  v. 
Home.    Bam.  373.  S.  C.    Vin.  Abr. 
Escape,   93.   pL  7.      5  Term  Rep.  25. 
Atkinson   v.  Jameson,      The  plaintiff, 
however,  in  both  cases^  may  retake  him 
by  a   new  capias  ctd  satisfaciendum. 
1  Sid.  S3a      1  Show.  177.  Buxton  v. 
Home.     1  Vent  4.  Anon.     Ibid.  269. 
James  v.  Peiirte.   1  Lev.  211.  AUanson 
r.  Busier.   2  Mod.  IS6.  Basset  y.  Salter. 
Sir  T.  Jones,  21.  Alien  v.  Vinter.     Or 
he  may  have  an  action  of  debt,  or  a 
scire  faeiast  against  the  defendant  upon 
tile   former  judgment      1  Vent.  269. 
Sir.  T.  Jones,  21.    2  Lutw.   1264  — 
1266.     SudaU  v.  Wgtham.    And  now, 
by  the  above  statute  8  &  9  W.  3.  c  27. 


s.  7.,  if  any  prisoner  in  execution  shall 
escape  by  any  ways  or  means  how- 
soever, the  plaintiff  may  retake    him 
by  a  new  capias,  or  capias  ad  satisfaci- 
endum, or  sue  forth  any  other  kind  of 
execution  on  the  judgment,  as  if  he  had 
never  been  in  execution.     So  if-  the 
prisoner  returns  to  prison  after  a  volun- 
tary escape,  the  plaintiff  may  admit  him 
to  be  in  execution ;  and  if  he  be  turned 
over  to  the  new  sheriff,  &c.  and  after- 
wards escape,   may    bring   an    action 
against  the  new  sheriff  for  the  escape ; 
1  Vent.  269.    James  v.  Feirce  ;  in  which 
Hob.  202.  Sheriff  of  Essex"se»s^U}ih& 
contrary,  is  denied.  2  Lev.  109.  Lenthal 
V.  Lenthal.    Ibid.  132.  James  v.  Peirce* 
—  But  if  the  prisoner  be  permitted  to 
go  out  of  prison  with  the  consent  of  the 
plaintiff^   neither  the    sheriff  nor  the 
plaintiff  can  afterwards  retake  him ;  for 
he  is  thereby  discharged  from  the  judg- 
ment   Therefore,  if  debt,   or  a  scire 
faciasy  be  afterwards  brought  upon  the 
judgment,  or  if  it  be  pleaded  as  a  sub- 
sisting debt,  the  defendant  may  plead 
that  he  was  discharged  out  of  custody 
by  the  plaintiff's  consent    Or  if  he  be 
afterwards  taken  in  execution,  the  court 
will  upon  motion  set  aside  the  execu- 
tion, and  discharge  him  out  of  custody. 
1  Show.  177.  Buxton  v.  Home.   2  Mod. 
136.  Basset  v.  Salter.      4  Burr.  2482. 
Vigers  v.  Aldrich.     1  Term  Rep.  557. 
Jacques  v.  Withy.    6  Term  Rep,  525, 
52a    Clark  v.  Clement,  (b)     1  Bos.  & 
Pull.  Rep.  242.     Da  Costa  v.  Bams. 


(a)  ^ttt*now,  by  stat  5  &  6  Vict 
e.  98.  8.  31.,  an  action  of  cMt  will  not 
Ee  for  an  escape.  See  post,  p.  38. 
a.(/).] 


(b)  In  this  case  it  was  held,  that 
where  the  plaintiff  had  discharged  out  of 
custody  one  defendant  taken  on  a  joint 
ca.  sa.,  upon  an  undertaking  to  render 
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Breach. 


Jones  versus  Pope. 

of  the  reigD  of  our  said  lord  the  now  king,  at  the  sud  city  of 
Briitol,  in  the  county  of  the  sud  city,  died ;  whereby  an  action 
has  accrued  to  the  sud  Richard  Janes  to  demand  and  have  of 
and  from  the  said  John  Pope  the  aaid  1007/.  0«.  6d.,  yet  the 


And  an  agreement  by  tbe  defendant,  tary  return  of  the  prisoner  into  prison 

on  his  being  discharged  out  of  custody  before    action  brought   is  tantamount 

vhh  the   plaintiff's  consent,  that   tbe  to     a    retaking     on      fresb      pursuit, 

judgment  should  be  revived,  is  held  to  Com.  Rep.  554u  Chamber*  v.  GtanbUr. 

be  void.      Barnes,    205.   TKom/won  v.  2  Term  Rep.  139.  Bonafotav.  Walker. 

BrUlow.     But  it  is  said,  that  the  plain.  2   Black.     I05a  (e)       With     respect 

tiffs  consent  must  be  previous  to  the  to  what  shall  constitute  an  escapci  it 

escape  ;  for  a  subsequent  assent  by  him  has    been    adjudged,    that  it    a    per> 

is  no  bar  to  debt,  or  a  tctVe^ciw,  upon  son  taken  in  execution  b  at  large,  for 

th(^  judgment.     1  Salk.  271*  Seott  v.  ever  so  short  a  time,    as  well   before 

Peacock.     It   haa   been    held,   that  in  as  after  the  return  of  the  writ,  it  is  an 

case    of  a   negligent  escape,  a  volun-  escape,  (d)     But  in  arrest  upon  metne 


himself  on  a  given  day,  if  he  did  not  in  know    where    to   retake    the    prisoner 
the  mean  time  pay  the  debj ;  he  could  during  his  absence ;  or  must  state  some 
not  afterwards  take  the  other  defend-  excuse  for  not  having  made  fresh  pur- 
ant,  or  retake  the  defendant  who  had  suit  5  Bing.  N.C.  4^53.  Davit  y.Ckap- 
been   dischaiged.     But    the    discbarge  man.     As  to  a  plea  that  the   prison- 
must  be  by  consent  of  the  plaintiff;  for  er's  return  was  fraudulently  prevented 
where  two  defendants  were  in  custody,  by  the  plaintiff,  see  10  A.  &  E.  516. 
and  one  of  them  was  discharged  under  Merry  v.  Chapman.     It  is  a  good  de- 
an Insolvent  Act,  the  other  was  held  not  fence,  that  the  escape  was  by  the  fraud 
to  be  entitled  to  his  dbcharge.   5  East,  and  covin  of  the  party  really  interested 
147.  iVofiinv.  BoUte.  Neither  afterdis-  in    the  judgment.      Moo.   &   M.  269. 
charging  the  defendant  out  of  custody  Hiscockt  v.  Jones."] 
under  a  co.  jo.  on  an  undertaking  to  pay         (d)  Even  if  he  be  in  company  with 
at  a  future  day,  can  the  plaintiff,  in  the  and  under  the  control  of  a  follower  of 
event  of  his  failing  to  pay,  sue  out  ay£ert  the  sheriff's  officer,  before  he  be  taken 
faetas;    7  Term  Rep.  420.  Tannery,  to  prison.     I  Bos.  4  Pull.  24.     Benton 
Hague;  nor  take  him  again  on  a  second  v.  StUton.     But  it  is  no  escape,  if  tbe 
ca.  so.,  even  if  it  were  expressly  agreed  prisoner  be  taken  to  a  lock-up  house, 
that  he  should  be  at  liberty  to  do  so.  4  Taunt  608.  Bouldileh  v.  Birch.     If 
2  East,  243.     Blackburn  v.  StvparL  the  sheriff  discharge  a  prisoner  taken  on 
lea  must  shew  a  deten-  a  ea.  sa.  on  payment  of  debt  and  costs, 
)ner  down  to  the  com*  he  is  liable  for  an  escape,  at  all  events 
the  action,  or  a  legal  unless  he    immediately  pay  over  the 
uch  detention.     1  Bos.  money  to  the  plaintiff.     14  East,  469. 
iffithty.Eyks.  11  East  Slack/ordv.  Atulen.  [4  B  &  C.  31.  33. 
V.  Jones.  [And  it  must  Crozer  v.  PiUing.    Again,  it  is  no  good 
eem,  aver  that  the  de-  plea,  in  an  action  for  an  escape  of  a 
notice  of  the  escape  person  taken  in  execution,  to  plead  that 
-n ;  or  that  he  did  not  tbe  attorney  for  tbe  plaintiff  did,  as  such 
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aid  John  Pope  (although  ^ften  required)  has  not  yet  paid  the     Jones  tf. 
eaid  1007/.  0*.  6rf.  to  the  said  Richard  Janes^  but  to  pay  the        Pope. 
same  to  him  has  hitherto  altogether  refused,  and  still  refuses ;  ' 

to  the  damage  of  the  said  Richard  of  40/.     And  therefore  he 
brings  suit,  &c. 

And  now  at  this  day,  to  wit,  Friday  next  after  the  morrow  Imparlance, 
of  the  Holy  Trinity  in  this  same  term,  until  which  day  the 
said  John  Pope  had  leave  to  imparl  to  the  said  bill,  and  then 


process  (e),  it  is  sufRcient  if  the  sheriff 
brings  in  the  body  on  the  day  of  the 
retnm ;  and  therefore,  in  actions  for 
escape  on  process  of  execution,  the 
form  is  *^ad  largum  ire  permisity** 
bat  on  mesne  process  *<  ad  largum  ire 
**  permisit,  et  non  eomperuil  ad  diem" 
2  Black.  1049,  1050.  Hawkins  v. 
Plomer.  2  Bos.  Sc  Pull.  S5.  ParienU  v. 
PUanbiree.  Ibid.  246.  Allingham  v. 
Flower.    2  Saund.  61  c,  n.  4.  (f)  And 


therefore  if  the  sheriff,  without  the 
plaintiff's  consent,  suffer  a  person  ar- 
rested upon  mesne  process  to  go  at 
large,  upon  an  undertaking  to  appear, 
instead  of  taking  a  bail  bond,  and  baH 
above  is  not  duly  put  tn,  it  is  an  escape : 
and  the  court  will  not  relieve  the  sheriff 
by  permitting  him  to  put  in  and  justify 
bail  afterwards.  7  Term  Rep.  109. 
Fuller  V.  Prest.  1  Bos.  k  Pull.  225. 
Webb  V.  Matthew,  (g)    And  if  the  offi- 


attorney,  require  and  license  the  gaoler 

to  discharge    the    prisoner:  the   plea 

ought  to  shew,  either  that  the  plaintiff 

had  given  express  authority  for  the  dis« 

charge,  or  that  the  amount  for  which 

the  execution  issued  had  been  paid  to 

hhn  or  his  attorney.      1 1  A.  &  E.  829. 

Savory  v.  Chapman,']   So  the  sheriff  is 

liable  for  an  escape,  where  he  discharges 

the  defendant,  a  bankrupt,  on  production 

of  his  certificate.     4  Taunt  631.  Sher- 

wood  T.  Bettson.  And  in  general,  every 

escape  which  does  not  arise  from  the 

act  of  God,  or  the  king's  enemies,  is,  in 

construction  of  law,  a  n^ligent  escape. 

2  H.  Bl.  106.  Alsepi  v.  Eyles.   4  Term 

Repu  789.   Elliot  v.  Duke  of  Noffolk. 

[It  is  a  good  defence  for  the  sheriff  or 

gaoler  that  he  discharged  the  prisoner 

from  custody  by  virtue  of  an  order  of  the 

Insolvent  Debtors'  Court ;  and  he  need 

Bot  shew  that  the  proceedings  on  which 

the  order  was  grounded  were  properly 

lakeo.     2  B.  &  AdoL  598.   Sqffery  v. 

JomesJ] 


(e)  An  attachment  for  non-payment 
of  money  is  considered  as  mesne  process 
within  this  rule.  2  B.  &  A.  56.  Lewis 
V.  Moreland, 

(J)  [This  distinction  has  ceased  to  be 
of  much  importance ;  for  no  arrest  can 
now  be  made  on  mesne  process  unless 
by  a  capias  issued  under  stat  1  &  2  Vict. 
c  1 10. 8. 3.,  returnable  immediately  after 
the  execution  thereof^  and  requiring  the 
sheriff  to  keep  the  defendant  safely  un- 
til he  shall  have  given  bail  or  made  de- 
posit, or  be  by  other  lawful  means  dis- 
charged from  custody.  And  the  law 
always  has  been,  that'  the  sheriff  is 
bound  to  keep  in  arctd  custodid  pri- 
soners in  his  custody  on  mesne  process 
after  the  return  of  the  writ,  and  before 
they  are  charged  in  execution.  4  Mees. 
&  W.  145.   Williams  v.  Mostyn.] 

(g)  2  Smith's  Rep.  52.  Parkerv.  Eng- 
land.  2  Marsh.  261.  Bum  v.  Sheriff  qf 
Middlesex.  6  Taunt  554.  S.  C.  reported 
by  the  names  of  Bim  v.  Bond.    4  M. 
&  S.  397.  Moses  v.  Norris.* 


95  c;  Jones  versus  Pope. 

Jokes  v.     to  answer,  &c.  (before  which  day  th^  said  plaint  was  adjourned, 

PoPB.       by  the  writ  of  our  lord  the  king  of  common  adjournment 

•  before  our  said  lord  the  king,  to  Westmnster  aforesaid,  in  the 

county  of  Middlesex)^  before  our  said  lord  the  king  at  Wed- 

minster  aforesaid  comes  as  well  the  said  Richard  Janes  by  his 

said  attorney,  as  the  said  John  Pope  by  Robert  Powkt  hifi 

Pies,  that  the    attorney.     And  the  said  John  defends  the  wrong  and  injury 

cauae  of  action   ^hcu,  &c ;  and  says,  that  the  sud  Richard  ou^rht  not  to  have 

did  not  accrue  •  .  T^ 

withinsUyearv.  or  majntaiin  his  said  action  thereof  against  him,  because  he 

says,  that  the  said  bill  of  the  said  Richard  was  first  exhibited 
in  court  here  against  him  the  said  John  Pope  on  the  2l8t  day 
of  November^  in  the  17th  year  of  the  reign  of  our  said  loid 
the  now  king,  and  that,  since  the  cause  of  the  said  action 
accrued,  six  years  and  more  have  elapsed  before  the  day  of 
exhibiting  the  said  bill  of  the  said  Richard  And  this  he  is 
ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
[  36  ]  Richard  ought  to  have  or  maintain  his  said  action  thereof 
against  him,  &c. 

Special  de-  Demurrer  in  the  usual  form. — And  for  causes  of  demurrer 

in  law  upon  the  said  plea,  the  said  Richard^  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  shews  to 
the  court  here  these  causes  following ;  that  is  to  say :  That  it 
does  not  appear  by  the  said  plea  whether  the  said  bill  of  the 
said  Richard  was  exhibited  before  the  said  20th  day  of  No- 
vember in  the  said  plea  of  the  said  John  mentioned,  or  not; 
and  also  for  that  the  said  John  does  not  shew  in  and  by  his 
said  pl^  at  what  time  the  cause  of  the  said  action  didaccrae; 
and  also  for  that  the  said  plea  of  the  said  John  is  not  suflScient 
in  matter  and  form. 

John  Haggat. 


cer  be   obliged   to    pay  the    creditor  here  the  sheriff  may  retake  him  before 

himself,   he  cannot  recover   back  the  the  return  of  the  writ,  without  being 

money  from  the  debtor.    8  East^  171*  liable  to  ao  action  for  false  imprison- 

Pitcher  V.  Bailey.    Indeed   this   case  ment.    2  Term  Rep.   172.  176,  177. 

differs  from  the  voluntary  escape  of  a  Atkinson  v.  Matteson.  (A) 
person  in  execution  in  this  respect,  that 


murrer. 


(A)  [This  distinction,  as  well  as  that  and  has  surrendered  under  his  commis- 

before  mentioned  in  note  (/),  and  for  sion,  and  received  the  protection  of 

the  same  reason,  appears  to  be  now  of  6  G.  4.  c.  16.  s.  117* ;  that  clause  apply- 

litde  importance.]     The  marshal  may  ing  only  to  the  creditors  of  the  bankrupt 

retake  a  bankrupt  yrho  has  escaped^  1  B.  &  A.  308.  Anderson  v.  HamijpUm. 


Mich.  18  Car.  IL  Regis.  36 

Joinder  in  demurrer.  Jokbs  v. 

Bat  because  the  court  of  our  said  lord  the  king,  now  here,        Pope. 
IB  not  yet  advised  of  giving  their  judgment  of  and  upon  the  ' 
premises,  a  day  thereof  is  given  to  the  said  parties,  before  our  Continuwice. 
lord  the  king  at  Westminster,  until  Tuesday  next  after  three 
weeks  of  SL  JkBehael,  to  hear  iheir  judgment  of  and  upon  the 
premises,  because  the  court  of  our  said  lord  the  king  here  is 
thereof  not  yet,  &c. 


Jones  versus  Pope.  q^^  ^^ 

T\EBT  on  escape.  —  The  plaintiff  deckres  that  he,  on  the  ^^^C  ^^^sos, 
-*^  14thof,J«ne  1654,  prosecuted,  out  of  the  then  court  of  so6. 2  KeK  93.' 
the  upper  bench,  a  writ  of  testatum  capias  ad  satisfaciendum,  ^^  ^-  ^^'' 
against  one  Fabian  HUl,  directed  to  the  sheriffs  of  the  city  of  cape  of  one  in 
Bristol,  whereby  the  sheriffs  were  commanded  that  they  ^J^^"^ 
should  take  the  sdd  Fabian  Hill,  to  have  his  body  before  tute  of  limita- 
the  late  pretended  Protector  Oliver,  &c.  in  the  upper  bench  j^i.  ^f^e. 
at  Westminster,  on  Saturday  next  after  one  month  of  St  Mi*  In  this  action  it 
ehael,  to  satisfy  the  pisuntiff  of  1000/.  debt  and  7/-  6dL  costs,  BhelTtha^he* 
by  force  of  which  writ  the  defendant  and  one  JTiomas  Bull,  Pj^*'*^.'?"' 
then  sheriffs  of  the  said  city  afterwards,  to  wit,  on  the  10th  ment,  and 
o{  August,  in  the  year  abovesaid,  within  the  s^une  city,  took  *J»a]e»P^»«' 
the  8ud  Fabian  HiU  in  execution  for  the  debt  and  costs  afore-  yirtue  of  wbieb 
said,  and  had  him  in  their  custody  until  afterwards,  to  wit,  ^^1^^^" 
on  the  first  of  September,  in  the  year  1654  aforesaid,  the  said 
now  defendant  and  the  said  Bull,  being  then  sheriffs,  let  the 
said  BSU  at  large,  and  suffered  him  to  escape,  the  plaintiff  not 
being  satisfied  his  debt  and  costs,  and  that  afterwards  Bull 
died,  whereby  an  action  accrued  to  the  plaintiff  to  demand 
and  have  his  debt  of  the  defendant,  being  the  surviving  sheriff, 

(1)  And  so  are  the  precedents.  Lib.  able  authority.    2  Inst  Cler.  344.  346. 

Phc.112.  pL9.    122.  pi.  82,  S3.    150.  5th  edit    LilL    Ent  151.  156.  187- 

pL  sa    This  book  is  sometimes  called  2  Saund.  96.  («) 
ThonqfSon'B  Entries,  and  is  of  consider- 


(t)  [As  to  the  necessary  analogous  See  also    1  Cr.  k  M.  393.  Blower  v. 

STenneots,  where  the  prisoner  has  e»-  ffoUis,  where  the  escape  was  under  an 

cxfed  from  custody  under  an  attachment  attachment  for  non-payment  of  costs 

for  the  non-performance  of  an  award,  under  a  decree  in  equity.] 
see  8  B.  &  C  124.  Brazier  v.  Jomes. 
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Jones  versus  Pope. 
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ec 


JoNEff  V,     yet  the  said,  &c     The  defendant  pleads  in  bar,  that  the 
Pope.        plidntiflTs  bill  was  exhibited  against  him  on  the  2l8t  of  No- 
'  vember,  in  the  17th  year  of  the  reign  of  the  now  king,  and  that 

since  the  cause  of  action  accrued,  six  years  and  more  were 
elapsed  before  the  day  of  the  exhibiting  of  the  said  bilL  And 
this,  &C.  Wherefore,  &c.  Upon  which  plea  the  plaintiff 
demurred  in  law. 

And  Jones  of  counsel  with  the  plaintiff  argued  agunst  the 
plea,  that  an  action  of  debt  for  an  escape  is  not  within  the 
statute  of  limitations  of  21  Jac,  I.  c.  16.     For  the  words  of  the 
[  38  ]       statute  are :  "  AU  actions  of  debt,  grounded  upon  any  lend- 
ing, or  contract,  without  specialty,  all  actions  of  debt  for 
arrearages  of  rent,  shall  be  brought  within  six  years,"  &c. 
But  he  said,  that  an  action  of  debt  on  an  escape  is  not  within 
the  statute,  for  two  reasons.     First,  because  the  action  is  not 
*  See  2  Seiind.   founded  upon  any  lending  or  contract  *  ;  and  the  statute  does 
64.    Hodaden   not  limit  all  actions  of  debt  generally,  but  only  actions  of  debt 
a  P.  as  todebt  founded  upon  a  lending  or  contract  without  specialty ;  and 
on  an  «wud.      ^Jug  is  a  debt  Created  by  the  law  without  any  lending  or  con- 
tract, and  therefore  is  not  limited  or  restrained  by  the  statute. 
Secondly,  he  siud,  that  the  action  of  debt  on  an  escape  is 
founded  upon  a  specialty,  namely,  upon  statute  law,  and  so 
out  of  the  statute  of  limitations.    For  at  common  law  no  action 
of  debt  lay  against  a  gaoler  for  an  escape  out  of  execution,  but 
only  an  action  upon  the  case^  as  appears  in  2  Inst  382.  (2). 


(2)  In  which  case  the  creditor  might 
recover  damages  for  the  officer  s  mis- 
conduct ;  but  still  an  action  lay  against 
the  original  debtor*  But  the  statutes 
of  West.  2.  and  1  R.  2.  c.  12.  gave  an 
action  of  debt  against  the  sheriff  or 
gaoler  to  recover  at  once  the  sum  for 
which  the  prisoner  was  charged  in  ex- 
ecution. These  being  affirmative  sta- 
tutes do  not  take  away  the  common  law 
remedy;  so  that  the  creditor  has  still 


his  election;  if  he  adopts  the  actioo 
of  debt,  it  is  said,  that  he  is  entitled  to 
recover  the  whale  debt,  and  sheriff's 
poundage;  2  Term  Rep.  129.  Bone^ous 
V.  Walker  per  BuUer  justice.  2  H. 
Black.  113.  Alstpt  v.  Eyks.  2  Black. 
Rep.  1(H8.  Hawkins  v.  Phmer  (k) ; 
but  if  he  brings  an  action  upon  the  case, 
he  will  recover  such  damagesas  the  jury 
are  inclined  to  give.  2  Term  Rep.  182. 
BomrfoHS  T.  Walker  (/);   and  an  this 


{k)  [2  Chitt  Rep.  4^54.  Robertson 
>f.  Taylor.'\ 

(J)  So  in  an  action  for  an  escape  on 
'mesne  process ;  which  must  be  brought 
in  case,  as  the  statutes  of  West  2.  and 


execution ;  and  therefore  the  court  will 
not  stay  the  proceedings  on  payment  of 
the  sum  sworn  to  and  costs;  for  perhaps 
the  jury  may  be  satisfied  that  a  larger 
sum  is  due,  and  give  the  plaintiff  da- 


1  R.  2.  apply  only  to  escapes  out  of    nftiges  accordingly.    2  Anst  522,    Cra' 
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Then  the  statute  of  1  i?tc.  2.  c.  12.  gives  to  creditors  an  ac- 
tion of  debt  against  the  warden  of  the  Fleet  upon  an  escape 
out  of  execution,  and  the  statute  by  construction  extends  to 
all  other  gaolers  and  sheriffs.     And  so  the  statute  is  a  speci- 
ilty,  upon  which  the  action  is  founded ;  and  therefore  it  is 
clearly  out  of  the  words  and  intention  of  the  statute  of  limita- 
tions, which  only   limits  actions  of  debt  without  specialty. 
And  he  further  said,  that  although  the  words  of  the  statute  of 
limitations  are  general,  as  to  the  limitation  of  all  actions  of 
debt  for  arrearages  of  rent,  yet  it  had  been  adjudged  that  an 
action  of  debt  for  the  arrearages  of  rent  reserved  by  indenture 
was  not  within  the  intention  of  the  said  statute.     Hutt(nCs 
Bep.  109.  Freeman  and  Stacie^^  case.     And  so,  he  said,  it  had 
been  adjudged  upon  the  statute  of  2  &  3  Ed.  6.  c.  13.  of  tithes, 
that  an  action  brought  upon  that  statute  was  not  within  the 
statute  of  limitations,  because  it  was  founded  upon  a  specialty, 
namely,  the  act  o(  JEdw.  6.  Cro.C7ar.513.,  15  Car.  1.     Talory 
and  Jacksan^a  case.     And  therefore  he  concluded  the  plea 
was  bad. 


JONBS  V. 

Pope. 


Debt  on  statute 
Ed.  6.  of  tithes, 
not  within  the 
Statute  of  Limi- 
tations.    S.P. 
2Ld.  Raym, 
1502.  arg. 
Warren  ▼.  Con- 
sett,  (n) 


action  the  defendant  is  at  liberty  to 
plead  the  Statute  of  Limitations,  as  well 
became  the  action  lay  at  the  common 


law,  as  because  the  words  of  the  statute 
are  *^  aU  actions  upon  the  c£»e/'  &c. 
1  Sid.  306.  {m) 


hd  T.  Perehard.  [For  the  reason  above 
stated  With  respect  to  mesne  process, 
it  should  seem  that  debt  cannot  be  sup- 
ported foranescapeunder  an  attachment 
for  noo-payment  of  costs  under  a  decree 
in  equity.      1  Cr.  &  M.   S9S.     And 
now  by  sUt  5&6  Vict  c.  98.  s.  31. 
**  if  any  debtor  in  execution  shall  escape 
^  out  of  legal  custody,  after  the  passing 
"^  of  this  act»  the  sherifi;  bailiff,  or  other 
**  person  having  the  custody  of  such 
**  debtor,  shall  be  liaUe  only  to  an  ac- 
**  tkm  upon  the  case  for  damages  sus- 
**  tained  by  the  person  or  persons  at 
**  whose  suit   such  debtor  was   taken 
^  or   imprisoned,    and    shall    not    be 
"  liable  to  any  action  of  debt  in  con- 
**  sequence  of  such  escape.**    The  sh^ 
riff  is  not  liable  upon   an  escape  on 
mesne  process  for  the  whole  debt,  but 
only  for  snch  damages  as  the  plaintiff 
can   shew   he   has   actually  sustained. 
1  M.  &  Rob.  227.     Scott  v.  Henley. 


And  it  has  lately  been  decided,  upon 
consideration,  that  no  action  at  all  can 
be  maintained  for  such  an  escape,  unless 
the  plaintiff  has  sustained  actual  damage 
or  delay  of  his  suit  thereby.  4  Mees.  & 
W.  145.   WiUiams  v.  Mostyn.'] 

(m)  The  nominal  plaintiff  in  ejectment 
in  whose  name  the  mesne  profits  have 
been  recovered,  may  sue  for  an  escape 
of  the  defendant  in  execution  for  such 
mesne  profits.  2  M.  &  S.  473.  Doe  v. 
Jones. 

(n)  But  now  by  statute  53  G.  3. 
c  127.  s.  5.  '*  No  action  shall  be 
"  brought  for  the  recovery  of  any  pe- 
''  nalty  for  the  not  setting  out  tithes ; 
*<  nor  any  suit  instituted  in  any  court  of 
<*  equity^  or  in  any  ecclesiastical  court, 
"  to  recover  the  value  of  any  tithes,  un- 
^  less  such  action  shaH  be  brought,  or 
^  such  suit  commenced  within  six  yean 
<*  from  the  time  when  such  tithes  be- 
"  came  due." 
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Jones  verms  Pope. 


JONBS  V. 

Pope. 


•8.P.  2Ld, 
Raym.  1502. 


Saunders  e  eontrd.  And  that  the  plea  was  good.  And  he 
said,  that  the  action  of  debt  upon  an  escape  was  within  the 
statute  of  limitations,  because,  although  it  is  not  founded 
upon  a  lending  or  contract  properly,  yet  the  law  has  made  a 
contract,  and  the  statute  intends  to  limit  all  actions  of  debt 
founded  upon  a  contract  without  specialty,  and  has  not  dis- 
tinguished between  contracts  in  law  and  in  fact,  but  indudes 
alL  And  he  further  said,  that  the  action  is  not  only  founded 
upon  the  statute  of  1  Etc,  2.  but  upon  the  escape,  which  k  a 
naked  matter  of  fact:  for  though  the  statute  and  also  the 
judgment  and  writ  of  execution  are  of  record,  and  so  special- 
ties, yet  the  escape,  upon  which  the  action  is  founded,  is  a 
mere  matter  of  fact.  For  if  the  action  were  founded  upon  a 
record,  the  defendant  could  not  plead  nil  debet;  for  this  is  no 
plea  to  a  specialty;  but  without  doubt  the  defendant  can 
plead  nil  debet*  And  so  it  seemed  to  him  that  the  plea  was 
good  (3). 


(3)  Where  the  specialty  or  record 
is  but  inducement  to  the  action,  and 
matter  of  fact  is  the  foundation  of  it, 
nil  debet  is  a  good  plea ;  as  in  debt  for 
rent  by  indenture,  or. for  an  escape,  or 
on  a  devastavit^  the  indenture  or  judg- 
ment is  but  inducement,  and  the  arrears 
of  rent,  the  escape,  and  devastavit  are 
the  foundations  of  the  action.  But  on 
the  other  hand,  where  the  action  is 
grounded  upon  a  record  or  specialty. 


nil  debet  is  no  plea ;  Hard.  332.  3  Lev. 
170.  Tyndal  v.  Hutchinson,  Gilb. 
C.  B.  61.  Sd  edit  2  Ld.  Raym.  1500. 
Warren  v.  Consett.  S.  C.  2  Str.  778. 
8  Mod.  107. ;  though  facts  are  mixed 
with  it ;  as  in  an  action  by  the  aasigDee 
of  the  sheriff  upon  a  bail  bond,  m/ 
d^bet  is  no  plea.  2  Ld.  Raym.  1503. 
2  Str.  780.  5  Burr,  2586.  Hart  v. 
Weston.  See  WiUes's  Rep.  127-  Mont 
Y.  James,  (o) 


(o)  But  in  such  a  case,  if  the  plain- 
tiff do  not  demur,  but  take  issue  on  the 
plea,  he  must  prove  his  whole  declar- 
ation, and  the  defendant  will  be  let  into 
any  defence  which  he  may  have  on  the 
meritB.  5  £ap.S6.  Rawlins  Y.Danvers; 
and  the  same  observation  applies  to 
actions  on  replevin  bonds.  [This  doctrine 
appears  to  have  been  recognized  as  ap. 
plicable  to  the  plea  of  nil  debet  since 
the  New  Rules,  IT.  4  W.  4.  Pleading.  II. 
3  Bing.  N.  a  824u  Finkyson  v. 
M'Kenzie.  By  No.  2.  of  these  Rules, 
the  plea  of  nU  debet  shall  not  be  allowed 


in  any  action.  By  No.  S.,  in  actioDs 
of  debt  on  simple  contract,  other  than 
on  bilb  and  notes,  the  defendant  may 
plead  nunguam  indMtatms,  And  by 
No.  4.,  in  other  actions  of  debt,  in 
which  the  plea  of  nil  debet  has  been 
hitherto  allowed,  the  defendant  shall 
deny,  specifically  some  particular  matter 
of  fact  alleged  in  the  declaration,  or 
plead  specially  in  confession  and  avoid- 
ance. The  prohibition  of  the  plea  of 
nU  debet  by  No.  2.  of  these  rules  is  not 
confined  to  actions  of  debt  on  contract 
3  Mees &  W.  154.  Spencer  y.SitfanndL 
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Bnt  for  the  reaaons  of  Jones^  the  court  held  the  pka  bad^     Jokes  «• 
and  that  the  action  was  not  within  the  statute  of  limitations.  Pops. 

Then  Saunders  moved  an  exception  to  the  declaration,  that  ' 

the  plaintiff  has  only  shewn  that  he  had  sued  a  writ  of  execu- 
tion, by  which  Hill  was  taken,  and  escaped;  but  he  has  not  Exception  to 
shewn  that  the  plaintiff  had  recovered  any  jttdgmentj  as  he  ^  ^^^ 
ought:  because  the  defendant  might  have  pleaded  nul  Uel  re-  Kt  forth  any 
card  to  the  judgment,  if  the  plaintiff  had  set  it  out,  as  appears  ^**  ^"^ 
in  doctor  Drury'%  case,  8  Rep.  142.  but  by  this  declaration 
the  defendant  is  ousted  of  such  a  plea.     And  suppose  the  Ifthejudgment 
judgment  had  afterwards,  and  before  the  bringing  of  this  ac-  %,^ndr 
tion,  been  reversed,  the  action  would  have  been  gone,  as  ap-  i*  £<»«• 
pears  by  the  same  bookf.     And  here  itought  to  be  presumed  ti4S6.  She- 
that  there  was  a  writ  of  execution  without  any  judgment ;  execute  mo- 
and  if  so,  though  the  sheriff  would  be  excused  for  executing  «<>»»  proceM. 
the  writ,  because  he  is  not  to  examine  the  act  of  the  court,       [  39  ^ 
and  perhi^s  would  be  fined  for  the  escape,  as  a  contempt  to 
the  court,  in  not  obeying  the  process  of  the  court,  and  doing 


Bnt  as  the  stat.  S  &  4>  W.  4.  c.  42.,  which  quent  statutes ;  and  therefore  that  nil 
empowered   the  judges  to  frame   the  debet  is  still  a  good  plea  to  an  action  of 
rules,  contains  a  provision  (s.  1.)  '<  that  debt  on  stat  11  G.  2.  c.  19.  s.  4.  for  the 
**  no  such  rule  shall  have  the  effect  of  double  value  of  goods  fraudulently  re- 
*^  depriving  any  person  of  the  power  of  moved  to  prevent  a  distress,  and  puts 
**  pleading  the  general  issue  and  giving  all  the  facts  in  issue.  4  M ees.  h  W.  S75. 
*^  the  special  matter  in  evidence  in  any  Jones  v.  Williams.  An  action  for  pound 
**  ease  wherein  he  is  now,  or  hereafter  breach,  brought  under  the  stat  2  W.  & 
*  shall  be,  entitled  to  do  so  by  virtue  of  any  M.  sess.  1.  c  5.  s.  4.  to  recover  treble 
**  Act  of  Pftrliameut  now  or  hereafter  to  damages  and  costs,  is  not  a  penal  action 
''be in  force,"  it  has  been  held  that  the  within  the  statute  of  James.     1  Carr. 
defendant  may  still  plead  nil  debet  in  an  &  M.  266.     Casdeman  v.  Hicks,  co* 
acCioa  of  debt  on  a  penal  statute,  (as  in  ram  Coleridge  J.    By  stat  5  8c  6  Vict 
debt  on  the  stat  2  &  S  Edw.  6.  c.  IS.  c  97«  s.  S.  *<  so  much  of  any  clause  or 
for  not  setting  out  tithes,)  inasmuch  as  ^  provision  in  any  Act  or  Acts,  com* 
the  stat  21  Jac  1.  c  4.  s.  4.  enacts  that  "  monly  called  Public,  Local  and  Per- 
ia  peoal  actions  it  shall  be  lawful  for  ''  sonal,  or  Local  and  Personal,  or  in 
the  defendants  toplead  the  general  issue,  *' any  act  or  acts  of  a  local  and  per- 
that  they  are  not  guilty,  or  that  they  owe  "sonal  nature,  whereby  any  party  or 
Bathing,  and  to  give  in  evidence  under  "  parties  are  entitled  or  permitted  to 
those  pleas  any  juatter,  which,  if  pleaded,  ''plead  the  general  issue  only,  and  to 
woold  have  been  sufficient  in  law  to  "  give  any  special  matter'  in  evidence 
disebarge  the  defendant  from  the  suit  "  without  specially  pleading  the  same, 
3  Hees.  &  W.  154.    And  it  has  been  "  shall  be,  and  the  same  is  hereby  re- 
farther  held,  that  the  statute  of  James  "  pealed."] 
applies  to  penal  actions  given  by  subse- 


d9 


Jones  versus  Pope. 


Jones  9. 
Pope. 


his  duty ;  yet  the  party  cannot  bring  an  action  of  debt  against 
him  for  the  escape^  because  there  was  no  debt  due  to  the 
plaintiff,  nor  any  duty  to  him.  And  of  such  opinion  was  all 
the  court  (4).  But  then  the  pkintiff  prayed  to  discontinue 
his  action,  which  was  granted  to  him  upon  payment  of 
costs,  &C. 


(4)  But  it  b  not  necessary  to  shew 
the  whole  record;  it  is  sufficient  to 
begin  with  the  judgment,  <*  Quod  cum 
"  recuperasset ;  *'  for  it  is  but  conveyance 
to  the  action.  Cro.  Eliz.  877.  pi.  3. 
Eden  v.  lAoyd^  where  the  want  of 
reciting  the  whole  record  was  assign- 
ed for  error.  2  Saik.  5^5.  Wattes  v. 
Brigg$.  (p)  And  in  an  action  against 
the  marshal  or  warden  of  the  Fleet  for 
an  escape,  it  must  appear  that  the  coju- 
miiment  is  of  record.  Therefore,  where  it 
was  laid  that  the  prisoner,  being  brought 
before  Sir  W.  C,  one  of  the  justices  of 
our  lord  the  king  at  his  chambers,  was 
there  committed  to  the  custody  of  the 


marshal  at  the  suit  of  the  plaintiff,  it 
was  held  ill  on  special  demurrer ;  for  the 
prisoner  is  not  in  point  of  law  in  the 
marshal's  custody  until  the  commitmeDt 
is  entered  on  record ;  nor  can  the  court 
take  notice  that  Sir  W.  C.  had  anj 
power  to  commit  him,  he  being  styled 
only  one  of  the  justices  of  the  king, 
which  every  common  j  ustice  of  the  peace 
is.  2Str.  1226.  Wiffhiman  y.  Mullens. 
See  on  this  head  Turner  v.  EtfleSy  3  Bos. 
&  PulL  456.  as  to  an  action  of  escape 
i^ainst  the  marshal  or  warden  of  the 
Fleet,  out  of  execution  ;  and  Wigley  v. 
JoneSf  5  East,  Rep.  440.  as  to  an  action 
of  escape  on  mesne  process,  (g) 


(p)  But  care  must  be  taken  to  state 
the  record  correctly:  for  where  in  an 
action  for  a  false  return  to  a  ^.  feu 
against  bail,  the  declaration  stated  tfkit 
the  plaintifis  by  the  Judgment  rf  the 
jDOurt  recovered  against  the  bail ;  and  the 
evidence  adduced  was  the  scufa.  roll, 
which  concluded  in  the  common  form, 
that  the  plaintiffs  should  have  execution 
against  the  bail:  the  variance  was  held 


to  be  fataL  11  East,  516.  PhilUpm 
V.  Mangles. 

(q)  The  omission  to  aver  that  the 
commitment  is  of  record,  is  matter  of 
special  demurrer  only.  2  B.  Moore^ 
561.  Earns  v.  EyUs. 

Respecting  the  evidence  necessary 
to  support  an  action  of  escape,  see 
2  Saund.  150,  et  seq. 
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Barker  4*  ^-  verms  Thorold.  Case  8. 

Trm.  18  &  19  Car.  IL  Reg.  Roll.  1692. 

\  T>E  it  remembered,  that  on  Monday  (1)  next  after       [  40  ^ 
-"-^  the  Morrow  of  the  Aficension  of  our  Lord,  in  **™«  p*??®]. 
Easter  term  last  past,  before  our  lord  the  king  at  Westminster  £nt  63. 
came  Richard  Barker,  doctor  of  physic,  and  Theodosia  his 
wife,  by  Andrew  Baker  their  attorney,  and  brought  here  into 
the  court  of  our  said  lord  the  king,  then  there,  his  certain  bill 
gainst  Anthony  Thorold,  esquire,  otherwise  called  Anthony 
Tharoldy  of  Marstone,  in  the  county  of  Lincoln,  esquire,  in 
the  custody  of  the  marshal,  &c.  in  a  plea  of  breach  of  co-  Declandon  ia 
Tenant,  and  there  are  pledges  of  prosecuting,  to  wit,  John  c®*"*^*- 
Doe  and  Richard  Roe,  which  said  bill  follows  in  these  words, 
to  wit :  London,  to  wit,  Richard  Barker,  doctor  of  physic, 
and  J%eodosia,  his  wife,  complain  o{  Anthony  Tharold,  esquire. 


(1)  This  memorandum  varies,  in 
stating  that  the  action  was  commenced 
on  tparOeular  day  in  term  instead  of 
the  tenn  generally.  The  former  is  called 
a  speeial  memorandum,  and  is  necessary 
vhoi  the  cause  of  action  arises  within 
the  tenn  in  which  the  plaintiff  declares : 
for  if  the  memorandum  be  of  the  term 
generally^  it  relates  to  the  first  day  of 


the  term;  and  consequently  it  would 
appear  that  the  action  was  brought  be- 
fore there  was  any  cause  of  action. 
The  memorandum  must  be  on  some  par- 
ticular day  subsequent  to  the  cause  of 
action,  and  the  declaration  must  also  be 
entitled  of  the  same  day.  See  2  Saund. 
1  c  note,  (a) 


(a)  [The  entry  of  proceedings  under 
a  memorandum  is  now  disused.  (See 
postYoL  IL  p.  l^etseq,  notes  to  MeUor 
▼.  IFoOer.)      And  the  declaration  is 

VOL.  I. 


entitled  of  the  day  of  the  month  and 
year  on  which  it  is  filed  or  delivered. 
Reg.  Gen.  M.  T.  S  W.  4.  No.  15.] 
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Barker  v. 
Thorold. 


setting  forth 
the  articles. 


[41   ] 


Rteiting  that 
Sir  Bethel 
Wray  was  a 
lunatic ; 


that  the  custody 
of  his  person 
and  estate  was 
granted  to 
John  Cowpcr. 


otherwise  called  Anthony  Thorold,  of  Marstone,  in  the  county 
of  Lincoln,  esquire^  being  in  the  custody  of  the  marshal  of 
the  marshalsea  of  our  lord  the  king,  before  the  king  himself, 
in  a  plea  of  breach  of  covenant ;  for  that  whereas  by  certain 
articles  of  agreement  tripartite,  indented,  had,  made  and 
agreed  upon,  the  29th  day  o{  April,  in  the  17th  year  of  the 
reign  of  his  present  m^esty,  at  London,  to  wit,  in  the  parish 
of  St  Mary^le-Bow,  in  the  ward  of  Cheap,  between  the  said 
Anthony,  by  the  name  of  Anthony  Thorold,  of  Marstone,  in 
the  county  of  Lincoln,  esquire,  of  the  first  part,  one  John 
Cowper,  esquire,  by  the  name  of  John  Cowper,  of  St  Martin 
in  the  Fields,  esquire,  of  the  second  part,  and  them  the  sud 
Richard  and  Theodosia,  by  the  name  of  Richard  Barker,  of 
Barbacon,  London,  doctor  of  physic,  and  Theodosia  his  wife, 
of  the  third  part,  (one  part  of  which  said  articles,  sealed  with 
the  seals  of  the  said  Anthony  and  John  Cowper,  they  the  said 
Richard  €ind  Theodosia  bring  here  into  court,  the  date  whereof 
is  the  same  day  and  year,)  reciting,  that  whereas  Bethel  Wray, 
gent  now  Sir  Bethel  Wray,  baronet,  by  an  inquisition,  bear- 
ing date  on  the  23d  day  of  December,  in  the  15th  year  of  the 
reign  of  his  said  present  majesty,  had  been  found  a  lunatic, 
and  not  of  sound  memory ;  and  the  custody  of  the  person  and 
estate  of  the  said  lunatic,  by  a  grant  imder  the  great  seal  of 
England,  bearing  date  on  the  8  th  day  of  January,  in  the  said 
15th  year  of  the  reign  of  his  said  present  majesty,  had  been 
committed  to  the  said  Ricluird  Barker  and  Theodosia  his  wife, 
one  of  the  sisters  of  the  said  lunatic,  as  by  the  record  thereof 
more  fully  appeared ;  and  whereas  the  said  John  Cowper,  on 
the  20th  day  of  December,  in  the  16th  year  of  the  reign  of  his 
said  present  majesty,  had  likewise  obtained  a  grant  of  the 
custody  of  the  person  and  estate  of  the  said  lunatic,  under  the 
great  seal,  and  several  articles  of  agreement  had  been  there- 
upon made  and  executed  between  the  said  Anthony  Thorold, 
who  married  Grisild,  another  sister  of  the  said  lunatic,  and 
the  said  John  Cowper;  by  reason  whereof  great  disputes  had 
arisen  between  the  said  Richard  Barker  and  Theodosia  his 
wife,  and  the  said  Anthony  Thorold  and  John  Cowper  ;  and  the 
receipt  of  the  rents  of  the  said  estate  had  been  obstructed,  and 
divers  suits  were  thereupon  likely  to  arise ;  therefore  to  the 
intent  that  all  questions,  disputes  and  differences  between  the 
said  parties,  might  be  composed  and  ended,  and  that  a  good 
understanding  and  friendship  might  be  established  and  con* 
tinned  between  them,  it  was  mutually  covenanted,  agreed 
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and  concluded  between  them  as  follows :  —  In  the  first  place.  Barker  r. 
thftt  the  seyeral  articles  of  agreement  made  between  the  said  Thorold. 
Anthony  Thorold  and  John  Cowper^  bearing  date  on  the  2l8t  * 

day  of  December  then  last  past,  a  true  copy  whereof  was  an- 
nexed to  the  said  articles  brought  here  into  court,  and  every 
daoae  and  matter  therein  mentioned  and  contidned,  should 
be  to  all  intents  and  purposes,  and  were  by  the  said  recited 
articles  brought  here  into  court,   established,   ratified,   and 
eonfirmed.     Secondly,  that  in  consideration  of  the  labour  and 
charges  which  the  said  Anthony  JTiorold  should  be  put  to,  in 
demising,  letting,  and  disposing  of  the  estate  of  the   said 
lunatic,  as  long  as  the  sidd  Sir  Bethel  Wray  should  continue 
a  lunatic ;  and  also,  in  consideration  of  the  charges  which  he 
would  be  put  to,  in  supporting  the  houses  and  keeping  up 
the  fences  of  the  park,  and  likewise  in  keeping  the  house 
at  Glentworth,   together  with  the   outhouses,   gardens   and 
orchards  thereto  belonging,  in  good  order  and  repair,  and  in 
disdiaiging  the  duties  and  taxes  which  were,  or  might  be, 
imposed  or  assessed  thereon,  the  said  Anthony  Thorold  should 
have  the  sole  government  and  disposal  of  the  said  houses,       [  4<2  ] 
gardens  and  orchards,  and  should  have  and  receive  to  his 
own  use,  during  the  lunacy  of  the  said  Sir  Bethel  Wray^  as 
to  any  thing  which   should  concern  the  said  Richard  and 
Tkeodosia  Barker^  all  the  profits  and  emoluments  which,  in 
any  manner  howsoever,  should  lawfully  arise  out  of  the  park 
belonging  to  the  said  house,  and  also  out  of  thiee  closes  of 
meadow  or  pasture  called  the  Sands^  and  the  upper  and  lower 
Badmooreihereto  adjoining,  and  containing  thirty-eight  acres, 
or  thereabouts.     Provided  always,  that  in  case  the  repairs 
of  the  said  houses  should  exceed  yearly  the  sum  of  15L  that 
all  beyond  and  besides  the  said  15^  a  year,  should  be  equally 
borne  between  the  said  Anthony  Thoroldy  and  Richard  and 
T^ieodona  Barker.     Thirdly,  that  all  the  profits  and  emo- 
Imnents  whatsoever  arising  out  of  the  estate  of  the  said  Sir 
Bethel  Wrayy  (the  said  John  Cowper  beii^  first  satisfied  and 
pud  his  aUowanoe  according  to  the  said  articles  annexed  to 
the  said  articles  brought  here  into  court,  and  the  said  houses, 
gaidens,  orchards,  park,   and  closes,   likewise  excepted  as 
afoiesaid,)  should  be  equally  divided  between  the  said  An- 
thony Thorold  and  the  said  Richard  and  Theodosia  Barker; 
and  9B  soon  as  the  manors,  lands,  and  tenements,  out  of  which 
the  aud  profits  should  arise,  should  be  equally  and  indifiTerently 
valued  and  computed,  tlie  said  Anthony  Thorold  should  have 
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The  articles 
mendoned  to 
be  annexed  to 
the  articles  on 
whichthe  action 
IS  brought. 


[  43] 


to  his  own  use  and  behoof^  one  fiill  moiety  thereof  at  his 
own  particular  disposal  and  management,  and  the  other 
moiety  thereof  should  be  at  the  particular  disposal  and  ma- 
nagement of  them  the  said  Richard  and  Theodasia  Barker^  and 
to  their  own  use  and  behoof.  Fourthly,  that  the  said  Richard 
and  Theodosia  Barkery  within  the  term  next  following  after 
ascertaining  the  profits  of  the  moiety  of  the  said  estate  allotted 
to  them  as  aforesaid,  should  give  security  to  the  Lord  Chan- 
cellor, or  to  the  keeper  of  the  great  seal  of  England^  for  the 
time  being,  for  their  accounting  for  so  much  of  the  profits  of 
the  said  estate  as  they  should  receive,  with  such  condition  as 
had  been  accustomed  in  cases  of  the  like  nature ;  and  in  the 
mean  time  the  said  Anthony  Thorold  should  demise,  let  and 
dispose  of  all  the  said  estate,  rendering  a  just  account  to  the 
said  Richard  and  Theodosia  Barkery  as  by  the  said  articles  it 
doth  more  fully  appear.  The  tenor  of  which  said  artacles 
made  between  the  said  John  Cowper  and  Anthony  ThorcUy 
and  mentioned  to  be  annexed  to  the  said  articles  brought  here 
into  court,  follows  in  these  words :  **  Articles  of  agreement, 
'^  indented,  had,  made,  concluded,  and  agreed  upon  the  21st 
day  of  Decembery  in  the  16th  year  of  the  reign  of  our  lord 
Charles  the  Second  over  Englandy  &c  and  in  the  year  of 
our  Lord  1664,  between  John  Cowper y  of  the  parish  of 
''  St  Martin  in  the  Fieldsy  esquire,  of  the  one  part,  and 
Anthony  Thoroldy  of  Marstoncy  in  the  county  of  Uncolny 
esquire,  of  the  other  part :  Whereas  the  custody  of  the  body 
and  lands  of  Sir  Bethel  Wrayy  baronet,  a  lunatic,  is  by  his 
x^^ty,  granted  unto  the  said  J.  Cowper:  And  whereas 
the  said  «/•  Cowper  and  Anthony  Thoroldy  who  married 
Grisillay  one  of  the  sisters  of  the  said  Sir  Bethel  Wrayy  are 
fully  agreed  that  the  said  Anthony  Thorold  shall  have  the 
letting,  setting,  and  disposing  of  the  present  estate  of  the 
^*  said  Sir  Bethel  Wrayy  so  long  as  the  said  John  Cowper  shall 
^'  have  the  said  custody,  and  that  the  said  John  Cowper  shall 
'^  have  the  custody,  care  and  tuition  of  the  body  of  the  said 
*^  Sir  Bethel  Wray;  and  it  is  agreed  that  the  said  Anthony 
'*  Thoroldy  so  long  as  the  said  John  Cowper  shall  have  the 
**  custody  of  the  said  Sir  Bethel  Wrayy  shall  manage  the  said 
*^  estate,  and  shall  and  will  well  and  truly  pay  unto  the  said 
**  John  Cowper,  the  sum  of  400iL  by  the  year,  for  the  mam- 
<(  tenance  and  education  of  the  said  Sir  Bethel  Wray,  in 
^*  manner  following ;  that  is  to  say,  two  hundred  poimds 
'<  upon  the  feast  of  the  Annunciation  of  the  Blessed  Yiigia 
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'^  JlfoTy  next  ensuing,  in  the  common  dining-hall  of  the  Barker  v. 
''Middle  Temple,  London;  and  the  rest  by  quarterly  pay-  Thorolp, 
"  ments  at  the  feast  of  St  John  Baptist^  St,  Michael  the  Arch-  ' 

'*  angel^  the  Birth  of  our  Lord,  and  the  Annunciation  of  the 
**  Blessed  Virgin  Manfy  at  the  place  aforesaid,  by  even  quar- 
^  terly  payments  of  lOOZ.  at  a  time ;  and  if  it  shall  happen 
^  that  the  sud  Sir  Bethel  Wray  shall  die  before  the  quarter- 
**  day^  or  that  the  said  custody  shall  otherwise  determine, 
^  that  then  the  said  Anthony  Thorold  shall  pay  for  so  long  a 
^  time  as  he  shall  keep  the  said  Sir  Bethel  Wray  after  any  of 
^  the  quarter  days,  so  much  pro  rata  for  that  time,  according 
to  the  rate  of  400/.  by  the  year.  Item,  it  is  agreed,  that 
that  the  said  Anthony  TTiorold  shall  join  with  the  said  John 
CowpeTj  as  a  security  for  the  person  and  estate  of  the  said 
Sir  Bethel  Wray,  and  shall  from  time  to  time  give  such 
odier  security  concerning  the  said  estate  as  ho  shall  be 
ordered  by  the  Lord  Chancellor  of  England,  or  keeper  of 
the  great  seal  of  England,  for  the  time  being ;  and  shall 
also  account  for  the  estate  of  the  said  Sir  Bethel  Wray,  and 
^  finee  and  discharge  the  said  John  Cowper,  his  heirs,  execu- 
^  tors  and  administrators,  of  and  from  all  smn  and  siuus  of 
money  that  he  shall  receive  out  of  the  said  estate,  except 
the  said  sum  of  400il  And  the  said  Anthony  TTiorold  doth 
oov^iant  and  agree,  to  and  with  the  said  John  Cowper,  that 
^  he  will  manage  the  sidd  estate  for  the  best  advantage,  and 
**  that  no  waste  and  destruction  be  done  in  the  said  houses, 
**  wood,  and  premises,  but  that  constant  and  due  repairs  be 
made ;  and  that  he  will  keep  up  the  said  park  stored  with  [  44  ] 
a  convenient  number  of  deer,  at  no  time  less  than  150. 
*'  And  further,  that  if  it  shall  happen,  that  Anne,  the  only 
**  daughter  and  heir  of  Sir  John  Wray,  baronet,  deceased, 
**  shall  die  during  the  said  custody,  whereby  a  greater  addi- 
^  tioa  of  estate  will  fall  to  the  sidd  Sir  Bethel  Wray,  and  the 
**  attendance  upon  him  will  be  the  greater,  that  then  the  said 
"  John  Cowper  shall  have  allowed  unto  him  by  the  said  An^ 
**  tiumy  HwTold,  the  sum  of  300/.  by  the  year,  over  and  above 
^  the  said  sum  of  4002.  for  the  maintenance  and  education  of 
^  the  said  Sir  Bethel  Wray,  to  be  paid  at  such  days,  and  in 
^  such  manner  as  the  said  sum  of  400iL  by  the  year  is  by  the 
"  said  articles  limited  and  appointed  to  be  paid.  In  witness 
^whereof  the  sud  parties  interchangeably  have  set  their 
**'  hands  and  seals  to  these  presents,  the  day  and  year  first 
^  above  written."     And  they  the  siud  Richard  and  Theodosia 

G  3 


u 


44 


Barker  Sf  Ux.  versus  Thorold. 


Barker  r. 
Thorold. 


The  breich. 


[45  ] 


protesting  that  the  said  Anthony  hath  not  performed  abj 
thing  contained  in  the  said  articles  brought  here  into  court, 
on  his  part  to  be  performed  and  fdlfilled ;  in  fact,  they  tlie 
said  Richard  and  Theodosia  say,  that  he  the  said  Anthmy 
between  the  said  time   of  making  the   said  articles  here 
brought  into  court,  and  the  20th  day  of  May  in  the  18th 
year  of  the  reign  of  his  said  present  majesty,  to  wit,  on  the 
18th  day  of  May,  in  the  18th  year  aforesaid,  at  L<mdon  afore- 
Baud,   in  the   parish  and  ward  aforesaid,  had  and  received 
1800/.  of  lawful  money  of  JEnylcmd,  from  the  profits  and 
emoluments  arising  out  of  the  estate  of  the  said  Sir  Bethd 
fVray,  bart  (the  said  John  Cawper  being  first  satisfied  and 
pidd  the  said  allowance  above  specified  in  the  artides  afore- 
8ud,  of  the  21st  day  of  December,  in  the  16th  year  aforesaid, 
according  to  the  said  articles ;  and  the  said  houses,  gardens, 
orchards,  park  and  closes,  mentioned  in  the  said  articles,  here 
brought  into  court,  likewise  excepted):  and  that  the  saBdi^n- 
thony,  from  the  time  of  making  the  articles  aforesaid  brought 
here  into  court,  tmtil  the  day  of  exhibiting  this  bill,  to  wit,  on 
the  28th  day  of  May,  in  the  18th  year  aforesaid,  hath  not 
rendered  to  the  said  Richard  and  Theodosia,  or  to  either  of 
them,  any  account  of  the  rents,  issues  and  profits,  or  emolu- 
ments arising  or  accruing  from  the  estate  of  the  said  Sir  Bdhd 
Wray,  nor  hath  paid  to  the  said  Richard  or  Theodosia,  or  to 
either  of  them  one  moiety  of  the  said  1800/.  or  of  any  of  the 
profits,  so  as  aforesaid  had  and  received  by  the  said  Anthony j 
out  of  the  said  estate  of  the  said  Sir  Bethel  Wray,  acoor^ng 
to  the  form  and  effect  of  the  said  articles  (akhongh  the  said 
Anthony,  within  that  time,  to  wit,  on  the  22d  of  May,  in  the 
8th  year  aforesaid,  and  often  afterwards,  at  London  i^oresaid, 
in  the  parish  and  ward  aforesaid,  was  by  the  said  Richard  and 
Theodosia  thereto  required) ;  and  so  the  said  Richard  and 
Theodosia  say,  that  the   said  Anthony  (although  often  re- 
quested) hath  not  kept  his  said  covenants  made  with  the  said 
Richard  and  Theodosia  in  this  behalf,  but  hath  altogedier 
broken  the  same,  and  altogether  hitherto  hath  refus^  and 
still  doth  refiise  to  keep  the  same  with  the  said  Richard  and 
Theodosia  ;  whereupon  they  the  said  Richard  and  Theodosia 
saj,  that  they  are  injured  and  have  damages  to  the  value  of 
500/.  and  therefore  they  bring  suit,  &c 


Flee 


.  And  now  here  at  this  day,  to  wit,  on  Friday  next  after  the 
Morrow  of  the  Hoiy  Trinity,  in  this  same  term,  to  which  day 
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the  said  Anthony  Thorald  had  leave  to  Imparl  to  the  said  bilU    Barker  v. 
and  then  to  answer,  &&  before  our  lord  the  king  at  Westmin-    Thorold 
Her^  come  as  well  the  said  Richard  Barker  and  Theodosia  his  * 

wife,  by  their  said  attorney,  as  the  said  Anthony  Thorold  by 
William  Cattowej  his  attorney ;  and  the  said  Anthony  Thorold 
defends  the  wrong  and  injury  when,  &c.  and  says  that  the 
said  Richard  and  Theodosia  ought  not  to  have  or  muntain 
their  said  action  thereof  against  him,  because  he  says,  that  '^^^  before  * 
well  and  true  it  is  that  he  the  said  Anthony  received  the  1800/L  the  is^  be 
out  of  the  profits  and  emoluments  arising  from  the  estate  of  }^^  ^"^  ^^^^ 
the  said  Sir  Bethel  Wray^  bart ;  but  the  said  Anthony  further  other  neeesuay 
says,  that  before  the  receipt  of  the  said  ISOOil  to  wit,  on  the  e^^9^> 
7th  day  of  May,  in  the  18th  year  aforesaid,  he  the  said  An^ 
thony  had  expended  and  laid  out  the  sum  of  181021  in  and 
about  repairing  the  said  premises  in  the  said  articles  above- 
mentioned,  ^zsuIo^A^  n^ce^^ary  cAarye^;  wherefore  he  the  said  and  retained  the 
Anthony  retained  in  his  hands  the  said  1800/.  by  him  received  satu&ction. 
as  aforesaid,  towards  satisfaction  of  the  said  1810/.  by  him 
laid  out  and  expended  as  aforesaid;  and  by  reason  thereof 
he  hath  not  rendered  any  account  to  the  said  Richard  and 
Theodosia:  and  this  he  is  ready  to  verify.     Wherefore  he 
^ys  judgment  if  the  said  Richard  Barker  and   Theodosia 
ought  to  have  or  maintain  their  said  action  thereof  against 
Um,  &C. 

Demurrer  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king,  now  here,       [  46  ] 
18  not  yet  advised  of  ^ving  their  judgment  of  and  upon  the  Continuance. 
premises,  a  day   thereof  is  given  to  the  parties  aforesaid 
before  our  lord  the  king  at  Westminster^  until  Tuesday  next 
after  three  weeks  of  Sl  Michael,  to  hear  their  judgment  of 
and  upon  the  premises,  for  that  the  court  of  our  said  lord 
the  king,  now  here,  is  thereof  not  yet,  &c.     At  which  day 
before   onr  said  lord  the  king,  at   Westminster^  come  the 
said  parties  by  their  said  attomies;  but  because  the  court  of  our 
said  k^rd  the  king,  now  here,  is  not  yet  advised  of  giving  their 
judgment  of  and  upon  the  premises,  a  fiurther  day  thereof  is  Further  con- 
given  to  the  said  parties,  before  onr  lord  the  ki^,  at  West-  *'^"»°*^ 
wdnster,  until  Monday  next  after  the  Morrow  of  the  Purifi<> 
csdon  of  the  Blessed  Virgin  Mary,  to  hear  their  judgment  of 
and  upon  the  premises,  for  that  the  court  of  our  said  lord 
the  king  here  is  thereof  not  yet,  &c     At  which  day,  before 
our  lord  the  king,  at  Westminster,  come  the  said  parties  by 
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Barker  v.   their  said  attornieB :  whereupon  all  and  singular  the  piemifles 

Thorold.    l)eing  seen,  and  by  the  court  of  our  said  lord  the  king,  now 

'  here,  more  fully  understood,  and  mature  deliberation  being 

thereof  had,  for  as  much  as  it  i^pears  to  the  court  of  our 

said  lord  the  king  now  here,  that  the  sidd  plea  by  the  aaid 

Anthony  Thorold^  in  manner  and  form  aforesaid  aboye  plead- 

The  plea  in-      ed,  and  the  matter  in  the  same  contained  are  not  suffident 

cum  j^  j^^  ^  ^^^  ^^  ^^^  Richard  Barker  and  Theodosia  from 

having  their  said  action  thereof  against  the  said  Anthony 

Tharoldj  thereupon  it  is  considered  that  the  said  Richard 

The  plaintiff     Barker  and  Theodasia  aught  to  recover  their  damages  agunst 

cover.*^  "*       the  said  Anthony  Thorcliy  on  occasion  of  the  breach  of  cove- 

[  47  ]]       nant ;  but  because  it  is  not  known  to  the  court  of  our  said 

lord  the  king  now  here,  what  damages  the  said  Richord  and 

Theodasia  have  sustained  by  reason  of  the  breach  of  the  sud 

writorinqmiyMcovenant,  therefore  the  sherifis  of  London  are  commandfid 

that  they  diligently  inquire,  by  the  oath  <rf  twelve  good  and 
lawful  men  of  their  bailiwick,  what  damages  the  said  Richard 
and  Theodosia  have  sustuned,  as  well  by  reason  of  the  breach 
of  the  said  covenant,  as  for  their  costs  and  chaiges  by  them 
about  their  suit  in  this  behalf  expended ;  and  that  they  retom 
to  our  lord  the  king  at  fFestminster,  on  Wednesday  next  after 
fifteen  days  of  JSaster,  the  inquisition  which  they  should  take 
thereon,  under  their  seals,  and  the  seals  of  those  by  whose 
oath  they  shall  take  the  inquisition,  together  with  his  Majesty's 
writ  to  them  thereof  directed ;  the  same  day  is  given  to  the  said 
BichardBud  T%eodosiathere,  &c.  At  which  day  at  Weitrnxnstcfy 
come  the  said  Richard  and  Theodosia  before  our  lord  the  king 
by  their  sud  attorney ;  and  the  sheiifis  of  Londonj  namely.  Sir 
Robert  Vinery  knt  and  bart  and  Sir  Joseph  Sheldon^  knt,  re- 
turned an  inquisition  taken  before  them  at  the  Guildhall  of  the 
city  of  Zcmdion,  situate  in  the  parish  of  SSf.Zau7r«iice  in  the  OU 
Jury,  in  the  ward  of  Cheap^  on  the  21st  day  of  March  in  the 
19th  year  of  the  reign  of  his  present  majesty,  by  the  oath  of 
twelve  good,  &c.  by  virtue  of  his  majesty's  writ  to  them 
thereof  directed,  whereby  it  is  found  that  the  sidd  Richard  and 
TTieodosia  have  sustained  damages  on  occasion  of  the  breadi 
of  the  saidlx>venant,  besides  their  costs  and  chaiges  by  them 
about  their  suit  in  that  behalf  expended,  to  SISL  9s.  9d. 
and  for  those  costs  and  charges  to  26s.  Sd.     Therefore  it  is 
considered  that  the  said  Richard  Barker  and  Theodosia  his  wife 
Final  judg-       do  Tccover  against  the  said  Anthony  Hiorold  their  said  damages 
ment  {^y  ^^  ^^  inquisition  above  in  form  aforesaid  found,  and 
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iko  202.  ISs.  Ad.  of  increase  awarded  by  the  court  of  our  said  Barkbr  r. 
lord  the  king  now  here,  to  the  said  Richard  and  Theodosia^  Thorold. 
with  their  consent ;  which  said  damages,  in  the  whole,  amount 
io  339^1  9«.  9dL  and  the  said  Anthony  in  mercj,  &c. 


Barker  Sf  Ux.  versus  Thorold.  Case  8. 

COVENANT.    The  plaintiffs  declare  that  by  articles  of  ac.  2  KeWe, 
agreement  tripartite  made  the  28th  of  April,  in  the  17th  p,^„^i^*°f"*- 
year  of  the  reign  of  the  now  king,  between  the  defendant  of  a  brewh»  tbS^ 
thcfirstpartjJbAnOOTiyirof  the  second  part,  and  the  plaintiffs  ^SSl^iwoL 
of  the  third  part,  reciting  that  *  Sir  Bethel  Wray  was  found  out  of  the  pro- 
a  lunatic  by  inquisition,  and  that  the  custody  of  his  person  fS^^iJ'n^*'' 
and  estate  was  committed  to  the  plaintiffs,  (the  wife  being  accounted  with 
the  sister  of  the  lunatic,)  and  the  said  John  Cowper  had  also  ^d  hmi  aT' 
obtained  a  grant  of  the  custody  of  the  person  and  estate  of  the  moiety,   piea, 
said  lunatic,  whereupon  several  articles  of  agreement  were  had  expended' 
made  between   Cowper  and  defendant,  who  had   married  1^10^  >»  repairs 
GrisUd  another  uster  of  the  lunatic,  and  thereupon  there  were  and  %%  aher  ««! 
diveis  diffisrences  between  them.     Therefore  to  the  end  that  "^JX  ^7«' 

,.«,  11-1  •  -It  1  .        «nd  retained  the 

those  differences  should  cease,  it  was  agreed  between  the  parties  said  isooL  to- 
that  the  articles  of  Cowper  should  be  observed  and  performed,  JTJ^"  »ti«&c- 
and  the  defendant,  in  consideration  of  his  labour  and  chaiges  The  plea  is 
in  letting  and  disposing  the  estate  of  the  lunatic,  and  in  ^oOi^Zn^ 
eoDsideration  of  the  diarges  of  repairs  and  taxes,  should  have  "nry  charges " 
and  reoeiye  to  his  own  use  the  profits  of  certain  parcels  of  ral^Sdmi^r 
kad,  and  if  the  charges  should  exceed  152.  a-year,  they  should  ^°- 
be  equally  borne  by  the  plaintiffs  and  defendant,  and  that  all        l  ^  J 
the  profits  of  tiie  residue  of  the  land  (the  allowance  to  Cowper 
bdng  first  paid  and  satisfied)  should  be  equally  divided  be- 
tween the  plarntiflfe  and  defendant ;  and  as  soon  as  the  lands, 
out  of  which  the  profits  accrued,  could  be  equally  and  indif- 
ferently estimated  and  computed,  the  defendant  should  have 
one  moiety,  and  the  plaintiffs  the  other,  to  their  own  use;  and 
that  the  pliuntiffs,  within  one  term  next  after  the  ascertain- 
ment of  the  moiety  of  the  profits  of  the  estate  as  aforesaid, 
ahoold  give  security  to  the  Lord  Chancellor  for  {heir  account 
of  so  much  of  the  profits  as  they  should  receive,  with  the 
usual  condition  in  such  cases.     The  plaintiffs  then  shewed  the 
aitades  of  Cowper  in  heec  verba,  by  which  the  defendant  was 
to  pay   Cowper  400/.   a-year  for  the  maintenance   of  the 
lunatic :  and  if  the  daughter  of  Sir  John  Wray  should  die, 


48 


Barker  ^  Us.  versus  Thorold. 


Barker  v. 
Thorold. 


[49] 


First  ezeeption, 
thmt  auditors 
were  not 


then  to  paj  Cowper  3001  a-jear  more.  Thea  the  plahitiib 
assigned  a  breach  that  the  defendant,  on  the  18th  of  ifay,  in 
the  18th  year  of  the  reign  of  the  now  king,  receiyed  18002. 
out  of  the  profits  of  the  estate,  (the  allowance  to  Cowper  being 
paid,  and  the  charges  deducted  and  allowed  to  the  defendant 
according  to  the  articles,)  and  that  the  defendant  had  not 
rendered  an  account  to  the  plaintiffs  of  the  profits,  nor  paid 
the  moiety  of  the  said  1800/.  so  received,  although  he  had  been 
requested,  &c.  The  defendant  pleads  in  bar,  and  confesses 
that  he  had  received  the  1800/1  but  said  that  before  the 
receipt  of  the  said  1800/1  he  had  expended  in  and  about  the 
repairs  ckf  the  premises,  and  other  necessary  charges^  the  sum  of 
1810/1  Wherefore  he  retained  the  1800/1  towards  satisfiiction 
of  the  1810/.  by  him  so  expended,  and  by  reason  thereof  he 
had  not  rendered  any  account  to  the  plaintiffs ;  upon  which 
plea  the  plaintii&  demurred  in  law. 

And  Winnington  for  the  plaintiff  argued  that  the  plea  was 
bad  for  two  causes.  First,  because  there  was  no  clause  in  the 
articles  which  authorized  the  defendant  to  expend  more  than 
15/.  a-year  in  charges,  and  to  pay  Cowper  his  allowance ;  for 
if  the  charges  were  greater,  the  plaintiffs  were  to  pay  a  moietj, 
and  therefore  the  defendant  is  not  bound  to  expend  it,  unless 
the  plaintiff  will  pay  a  moiety.  And  secondly,  upon  which 
he  principally  relied,  that  the  plea  was  uncertain,  because  the 
defendant  said  he  had  expended  1810/.  towards  therepaiis, 
and  other  necessary  charges^  and  it  is  not  shewn  what  those 
neeessaiy  charges  were,  so  that  it  may  appear  to  the  court 
whether  they  were  necessary  or  not.  And  for  this  unoertiunty 
he  said  the  plea  was  bad.  And  so  was  the  opinicm  of  the 
court  (1) 

Saunders  of  counsel  with  the  defendant  took  an  excqition 
to  the  declaration.     And  said,  that  there  were  two  breaches 


(1)  So  is  2  Rep.  4*.  a.  Manseit^%  case. 
Latch,  16.  W%IOdnsotC%  case.  1  Lutw. 
421,  422.  Fwrkes  y.Middkton.  Com. 
Dig.  Pleader  (£.  5.),  S92.  But  certainty 
to  a  common  intent  is  sufficfent,  that  is, 
what  upon  a  reasonable  construction 
may  be  called  certain  without  recurring 
to  possible  facts ;  Co.  Litt.  303.  a. ;  and 
by  Mr.  Justice  Butter  in  the  King  v. 
Lyme  RegiSy  Dougl.  153.  Or,  as  it  is 
expressed  elsewhere  by  the  same  learn- 


ed judge,  that  by  common  intent  is  to 
be  understood,  '<  that  when  words  are 
<<  used,  which  will  bear  a  natural  sense» 
<<  and  also  an  artificial  one,  or  one  to 
«  be  made  out  by  argument,  or  infer- 
'<  ence,  the  natural  sense  shall  prevail ; 
'<  it  is  simply  a  rule  of  construction  and 
**  not^of  addition :  common  intent  can- 
**  not  add  to  a  sentence  words  which 
<<are  omitted/'  2  H.  Black.  530. 
Dovaston  ▼•  Payne. 
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lasted,  namely,  the  not  rendering  of  an  account,  and  the    Barker  tr. 
not  paying  of  a  moiety  of  the  1800/.     As  to  the  not  rendering     Thoroliv 
rf  the  account,  it  appeared  to  him  that  the  breach  was  not  ^ 
well  assigned,  because  it  did  not  appear  that  the  plaintiflPs  had  ^defendant's 
ever  assigned  auditors  to  audit  the  account  of  the  defendant,  account 
and  therefore  the  defendant  could  not  make  any  account  for 
default  of  auditors ;  and  the  defendant  was  not  compellable 
to  account  before  the   plaintiffs ;   and  he  cited  the  booiks  *  Fiti.  Ac- 
of  45  Ed.3.  14.  *.•      7  H.  4.  14.  *. f      34  H.  6.  43.4.  t  nS^A^pt. 
4  Edw.  4.  6.  § ;  by  which  it  appears,  that  if  the  defendant  i^* 
of  his  own  accord  accounts  before  the  plaintiff  himself,  the  eompt^  28. 
account  will  be  good,  but  the  defendant  is  not  compellable  t  Fiti,  Barre, 
by  law  to  account  before  the  plaintiff  himself.     For  then  the  ss!  Bro.  Ac- 
plaintiff  would  be  a  judge  in  his  own  cause,  and  for  this  reason  ^^^  ^ 
he  held  the  declaration  bad  in  thb  point.     And  as  to  pay-  compt,  75. 
ment  of  a  moiety  of  1800/.,  he  said,  that  the  defendant  was  Second  excep- 
not  bound  to  pay  it  before  the  lands  were  estimated  and  ascer-  averred  in  the 
tained,  which  was  not  averred  to  be  done ;  because  by  the  declaration  that 

the  lands  were 

articles  the  plaintiffs  were  bound  within  a  term  after  the  ascer-  estimated  and 
tainment,  and  not  before,  to  give  security  to  the  Chancellor  •pertained, 
for  so  much  of  the  profits  as  they  should  receive.  And  here 
the  defendant  will  be  responsible  for  all  the  1800/.  to  the 
lunatic,  although  he  pays  a  moiety  of  it  to  the  pkdntiff ;  and 
yet  he  has  no  remedy  by  the  articles  to  compel  the  plaintiffs 
to  give  security  for  their  share  of  the  profits,  because  no  ascer- 
tainment is  made.  For  though  the  defendant  is  bound  to  pay 
immediately  upon  the  ascertainment  a  moiety  of  the  1800/L 
profits,  and  the  plaintiffs  have  liberty  to  give  secTirity  for  a 
term  after  the  ascertainment,  yet  the  defendant  was  not 
bound  to  pay  a  moiety  of  the  profits  before  the  ascertainment, 
once  he  has  no  remedy  by  the  articles  to  compel  the  plaintiffs 
to  give  security.  And  therefore  the  ascertainment  ought  to 
precede  the  payment ;  and,  because  it  is  not  averred  that  there 
was  any  ascertainment,  he  concluded  the  declaration  bad  in 
this  point  also. 

But  it  was  resolved  by  the  court  that  the  declaration  was  Both  objections 
good  enough.     For  as  to  the  first  point  of  not  rendering  an  ®^®""'" 
account,  it  was  answered,  that  perhaps  the  defendant  by  law       [  50  ] 
is  not  compellable  to  account  before  the  plaintiffs  themselves ; 
but  in  this  case,  it  is  not  the  law,  but  the  defendant  has  bound 
himself  by  his  own  deed  to  account  before  the  plaintiffs 
themselves,  to  which  he  was  not  compellable  by  law.     And  it 
appears  by  the  books  above  cited  that  such  account  before 


50  Barker  ^  Ux.  versus  Thorold. 

Barker  v,  the  plaintiff  himself  is  good.  And  the  defendant  has  here 
TaoROLD.  covenanted  to  make  such  aoconnt,  and,  because  he  has  not 
made  such  aoconnt  with  the  plaintiflfe,  he  has  broken  his 
covenant.  And,  as  to  the  second  point  of  the  non-payment 
of  a  moiety  of  the  ISOOil  it  was  answered  that  the  asoertun- 
ment  was  good  enough,  by  the  aTerment  of  the  plaintiflH  that 
the  defendant,  has  received  so  much  money ;  for  other¥nse  the 
ascertainment  of  the  ISOOiL  could  not  be  made.  And  the 
first  clause  of  the  covenant  was  that  the  profits  should  be 
equally  divided,  without  respect  to  any  ascertainment  or 
estimate  whatsoever.  And  the  breach  was  without  question 
well  assigned  upon  that — And  judgment  was  ^ven  for  the 
plaintiff,  and  a  writ  of  inquiry  awarded. 


DE  [  51  ] 


Term^  Paschae, 


ANNO  REGNI  REGIS  CAR.  U.  19. 


Gainsford  versiLs  Griffith.  Case  9. 

Trin.  19  Car.  11.  Reg.  Roll.  546. 

>\  1>E  it  remembered  that  heretofore^  to  wit,  in  Memonndunu 
•*-'  Easter  term  last  past,  before  our  lord  the  king 
iXWettminstery  came  George  Gainsfardy  hjJame9Lane}n&B.ttor' 
ney,  and  brought  here  into  the  court  of  our  said  lord  the  king, 
then  there,  his  certain  bill  against  David  Griffith^  otherwise 
called  David  Griffith^  of  fVestminstery  in  the  county  of  Mid- 
dkuxy  victualler,  in  the  custody  of  the  marshal,  &c.  of  a  plea 
of  debt,  and  there  are  pledges  of  prosecution,  to  wit,  John  Doe 
and  Richard  Roe,  which  said  bill  follows  in  these  words,  to 
wit :  George  Gainsford  complains  of  David  Griffith,  otherwise  Declantioo. 
called  David  Griffith,  of  Westminster,  in  the  county  of  Mid^ 
dlesex,  yictualler,  being  in  the  custody  of  the  marshal  of  the 
manhalsea  of  our  lord  the  king,  before  the  king  himself,  of  a 
plea  that  he  render  to  him  100/.  of  lawM  money  of  England, . 
which  he  owes  to,  and  unjustly  detuns  from,  him ;  for  that 
whereas  the  said  David,  on  the  18th  day  of  October,  in  the 
16lh  year  of  the  reign  of  our  said  lord  the  now  king,  at  jLon- 
im  aforesaid,  to  wit,  in  the  parish  of  St,  Mary  le  Bow,  in  the 
ward  of  Cheap,  by  his  certun  writing  obligatory  sealed  with 
the  seal  of  the  said  David,  and  to  the  court  of  our  said  lord 
the  king  now  here  shewn,  the  date  whereof  is  the  same  day 
aad  year,  acknowledged  himself  to  be  held  and  firmly  bound 
to  the  said  (Ttfor^eintiiesaid  100/.to  be  paid  to  the  said  6reor^tf 
when  he  should  be  thereunto  requested ;  yet  the  said  David 
(although  often  requested)  has  not  yet  paid  the  said  1002.  to 
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the  said  George,  but  to  pay  the  same  to  him  has  hitherto  alto- 
gether refused,  and  still  refuses,  to  the  damage  of  the  said 
George  of  40/.,  and  therefore  he  brings  his  suit,  &c. 

And  now  at  this  day,  to  wi^  Friday  next  after  the  Morrow 
of  the  Holy  Trinity  in  this  same  term,  until  which  day  the  said 
David  had  leave  to  imparl  to  the  said  bill,  and  then  to  answer, 
&C.  before  our  lord  the  king  at  fFesiminster,  comes  as  well  the 
said  George  by  his  siud  attorney,  as  the  esid' David  Griffith,  by 
Thojnas  Aram^  his  attorney ;  and  the  said  David  defends  the 
wrong  and  injury  when,  &c  and  prays  oyer  of  the  said  writmg 
obligatory,  and  it  is  read  to  him,  &c. ;  he  also  prays  oyer 
of  the  condition  of  the  said  writing  obligatory,  and  it  is  read 
to  him  in  these  words,  to  wit,  "  The  condition  of  this  obli- 
gation is  such,  that  if  the  above  bounden  David  Griffith, 
his  executors,  administrators,  or  assigns,  or  any  or  either  of 
them,  do  and  shall  in  all  things  well  and  truly  pay,  observe, 
perform,  folfil  and  keep  all  and  singular  the  payments, 
'*  covenants,  conditions,  and  agreements,  which  on  his  and 
"  their  parts  and  behalfs  are  and  ought  to  be  paid,  observed, 
'^  performed,  fulfilled,  and  kept  in  mann^  and  form  as  they 
are  mentioned  and  expressed  in  a  certain  pair  of  indentures 
of  assigiunent,  bearing  date  with  the  date  above  written, 
made,  between  the  above  bounden  David  Griffith  of  the 
one  part,   and  the  above-named  George  Gainsford  of  the 
other  part,  according  to  the  true  intuit  and  meaning  of  the 
same  indentures ;    then  this  obligation  to  be  void  and  of 
*'  none  effect,  or  else  to  stand,  remain,  and  be  in  fiill  force 
^'  and  virtue."    Which  being  read  and  heard,  the  said  Damd 
says,  that  the  said  George  ought  not  to  have  or  maintain  his 
said  action  thereof  against  him,  because  he  says  that  the  said 
indenture,  in  the  said  condition  above  specified,  was  made  at 
the  parish  of  St.  Mary  le  Sow,  in  the  ward  of  Cheap,  London, 
on  the  18th  day  of  October,  in  the  16th  year  of  the  reign  of 
our  lord  Charles  the  Second,  now  king  of  England,  between 
him  the  said  David  Griffith,  by  the  name  of  David  Griffith  of 
the  parish  of  St  Margaret  in  Westminster,  in  the  county  of 
Middlesex,  citizen  and  grocer  of  London,  of  the  one  part,  and 
the  said  George  Gainsford,  of  Westminster  aforesaid,  gent,  of 
the  other  part,  (which  oth^  part,  sealed  with  the  seal  of  the 
said  George,  he  the  said  David  brings  here  into  court,  the  date 
whereof  is  the  day  and  year  aforesaid,)  in  which  said  indenture 
it  is  recited  as  follows:    That  R.  Pagettur,  of  Westminster 
aforesaid,  gent,  by  his  indenture  of  d^tnise,  bearing  date  the 


(( 


ti 


i( 


if 


€( 


iC 


if 


« 


(( 


(( 


Foschse,  19  Car.  II.  Regis.  52a 

20tk  day  of  January^  in  the  14th  year  of  the  reign  of  our  lord  Gainspord 
Charles  the  Second,  now  king  of  Enghndy  &a  for  the  consi-  ^* 

deration  mentioned  in  the  same  indenture,  demieed,  granted,  ^»''^''^"- 
and  to  farm  let,  to  the  sud  David  Griffith  all  that  messuage 
or  tenement  commonly  called  or  known  by  the  name  or  sign  [  ^3  ] 
of  the*  White  Lion,  being  late  parcel  of  a  capital  messuage 
commonly  called  or  known  by  the  name  or  sign  of  the  George, 
sitoate,  lying,  and  being  on  the  west  side  of  King^treet,  in  the 
parish  of  SL  Margarety  in  Westminster  aforesaid,  and  then  in 
the  tenure  or  occupation  of  Richard  Bromhale  or  his  asagns : 
together  with  all  shops,  cellars,  sollars,  chambers,  rooms, 
lights,  easements,  ways,  water-courses,  profits,  commodities, 
adTantages,  and  appurtenances  whatsoever,  to  the  said  de- 
mised messuage  or  tenement  belonging,  or  in  any  ways  apper*- 
tuning,  and  then  used,  occupied,  or  enjoyed  to  and  with  the 
same :  to  have  and  to  hold  the  said  messuage  or  tenement,  and 
all  and  singular  the  premises  let  by  the  said  indenture  of  de- 
misey  to  the  said  Datnd  Griffith,  his  executors,  administrators, 
and  assigns,  from  the  feast  of  St  Michael  the  Archangel  then 
last  past  before  the  date  of  the  said  indenture,  unto  the  full 
Old  and  term  of  twenty*one  years  then  next  ensuing,  and  fully 
to  be  complete  and  ended,  at  and  under  the  yearly  rent  of  22L 
of  lawful  money  of  England,  payable  at  the  four  usual  feasts 
or  terms  in  the  year,  that  is  to  say,  Christmas,  Lady^day,  SL 
John  the  Baptist,  and  Michaelmas,  by  even  and  equal  portions, 
and  upon  and  under  several  other  covenants,  conditions,  and 
agreements,  contained  in  the  said  indenture,  as  by  the  said 
recited  indenture  of  demise  (relation  being  thereunto  had)  does 
more  ftdly  and  at  large  appear.  And  Nicholas  Townly,  esquire^ 
ehirf  lord  of  the  fee  or  fees  of  the  premises,  by  an  indorse- 
ment under  his  hand  upon  the  back  of  the  said  recited  inden- 
ture of  demise,  ratified  and  confirmed  the  said  indenture  of 
demise  and  grant  made  by  the  said  Richard  Pagettur  to  the 
said  Damd  Griffith  at  and  under  the  rent  and  covenants  con- 
tained in  the  said  indenture,  as  by  the  said  indorsement  more 
fally  and  at  large  appears.  And  the  said  first  above-mentioned 
tndentoie  of  assignment  witnessed,  that  the  said  David,  for 
and  in  consideration  of  the  sum  of  28/.  of  lawful  money  of 
England,  to  the  ssdd  Damd  in  hand  paid  by  the  said  George 
Gmufind^  before  the  sealing  and  delivery  of  the  said  indenture 
of  aseigmnent  before  mentioned,  the  receipt  whereof  he  the 
oad  David,  by  the  said  indenture  above-mentioned,  acknow- 
kdged,  and  firiMn  every  part  or  parcel  thereof  clearly  acquit- 
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ted,  discharged,  and  released  the  said  George  Gainsford^  his 
executors,  administrators,  and  assigns,  by  the  said  above-men- 
tioned indenture  of  assignment,  did  give,  grant,  bargain,  sell, 
assign,  and  set  over  to  the  said  George  Gainsford^  as  well  the 
said  messuage  or  tenement,  and  premises,  as  the  said  recited 
indenture  of  demise,  and  all  the  estate,  right,  title,  interest, 
possession,  term  of  years  then  to  come,  claims  and  demands 
whatsoever,  which  the  said  David  Griffith  then  had  or  oould, 
or  in  any  manner  ought  to  have  or  claim,  of,  in,  and  to  the 
said  messuage,  or  tenement,  and  premises,  with  the  appurte- 
nances, and  every  part  and  parcel  thereof,  by  force  and  virtue 
of  the  said  indenture  of  demise,  or  the  indorsement  thereon, 
or  in  any  way  whatsoever ;  to  have  and  to  hold  the  messuage 
or  tenement,  and  the  premises,  with  the  appurtenances,  and 
the  said  recited  indenture  of  demise,  and  all  the  estate,  right, 
title,  interest,  term  of  years  to  come,  and  all  other  the  estate 
of  the  said  David  Griffith,  of,  in,  and  to  the  same,  and  every 
part  or  parcel  thereof,  to  the  said  George  Gainsford,  his  exe- 
cutors, administrators,  and  assigns,  from  the  day  of  the  date 
of  the  said  above-recited  indenture  of  assignment,  for  and 
during  all  the  rest  and  residue  of  the  said  term  of  twenty-one 
years  demised  and  granted  in  and  by  the  said  indenture,  and 
then  to  come  and  unexpired,  in  as  large,  ample,  and  beneficial 
a  manner,  to  all  intents,  constructions,  and  purposes,  as  the 
sidd  David  Griffith  then  had  or  could,  or  in  any  manner  ought 
to  have  and  enjoy  the  same  by  force  and  virtue  of  the  said 
recited  indenture  of  demise,  or  in  any  other  manner  whatso- 
ever.  And  the  said  David  Griffith,  for  himself,  his  executors, 
and  administrators,  did  covenant,  promise,  and  grant,  to  and 
with  the  said  Creorge  Gainsford,  his  executors,  adnunistrators, 
and  assigns,  by  the  above-mentioned  indenture  of  assignment, 
that  the  said  recited  indenture  of  demise,  at  the  time  of  the 
sealing  and  delivery  of  the  said  before-mentioned  indenture 
of  assignment,  was  a  good,  sure,  perfect,   and  indefeasible 
lease  in  law  of  the  said  messuage  or  tenement,  and  premises^ 
demised. by  the  said  indenture  of  lease,  and  should  so  standi 
remain,  continue,  and  be  to  the  said  George  Gainsford,  hia 
executors,  administrators,  and  assigns,  for  and  during  all  the 
remainder  and  residue  of  the  said  term  of  twenty-one  years 
granted  by  the  said  indenture  of  demise,  and  then  to  come 
and  unexpired,  under  the  rent  and  covenants  mentioned  and 
contained  in  the  said  indenture  of  demise :  and  that  he  the 
said  George  Gainsford,  his  executors,  administrators,  and  as* 
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agns,  should  lawfully,  peaceably,  and  quietly  have,  hold,  pos-  Gaii^sford 
eess,  and  enjoy  the  said  above-mentioned  messuage  or  tene-    ^     ^' 
ment.  leaee,  and  prernxBes,  and  every  part  thereof,  with  the  ^^^^^ 


appurtenances,  for  and  during  the  rest,  remainder,  and  num-  lawful  let  of 
ber  of  years  then  to  come  and  unexpired  of  the  said  term  the  defendant 
granted  in  and  by  the  indenture  of  lease,  without  any  lawful  "^ 

impediment,  suit,  disturbance,  denial,  or  interruption,  of  the 
said  David  Griffith^  his  executors,  or  assigns,  and  that  freely 
and  clearly  acquitted  and  discharged,  or  otherwise  well  and  f^d  fre©  fro™ 
safficiently  saved  and  kept  harmless  of  and  from  all  other  ' 

gifts,  grants,  bargains,  sales,  leases,  rents,  arrears  of  rent,  for- 
feitures, re-entries,  cause  and  causes  of  re-entries,  disturb- 
ances and  incumbrances  whatsoever  had,  made,  committed, 
or  done,  by  the  said  David  Griffith^  his  executors,  administra- 
tors, and  assigns  (the  rent  and  covenants  reserved  in  and  by 
the  said  recited  indenture  of  lease,  which  on  the  part  of  the 
t^iants  or  lessee  of  the  said  premises,  are  and  ought  from 
thenceforth  to  be  performed  and  done,  only  excepted) :  from 
which  said  rents  and  covenants  the  said  George  Gcdnsfard^  for 
himself,  his  executors,  administrators,  and  assigns,  did  cove- 
nant, promise,  and  grant,  to  and  with  the  said  David  Griffith^ 
his  executors  and  administrators,  by  the  said  indenture  of  as- 
signment before  mentioned,  clearly  to  acquit  and  discharge, 
or  otherwise,  from  time  to  time,  and  at  all  times  from  thence- 
forth afterwards  weU  and  sufficiently  to  save  and  keep  harm- 
kss  and  indemnified  the  said  David  Griffith,  his  executors  and 
administrators,  by  the  said  before-mentioned  indenture  of  as- 
signment, as  by  the  said  indenture  (relation  being  thereunto 
bad)  doth  more  fully  appear.     And  the  said  David  Griffith  and  plead$  for 
says,  that  he,  after  lie  sealing  and  making  of  the  said  inden-  perform*"®*- 
tore  of  assignment,  of  which  the  sidd  indenture  above-men- 
tioned is  the  counterpart,  until  the  day  of  exhibiting  the  bill 
of  the  said  George,  has  well  and  truly  performed,  fulfilled,  and 
kept  all  and  singular  the  articles,  covenants,  promises,  grants, 
md  agreements,  which  on  the  part  of  him  the  said  David 
were  to  be  observed,  performed,  ftdfiUed,  and  kept,  according 
to  the  form  and  effect  of  the  said  indenture  of  assignment* 
And  this  he  is  ready  to  verify :  wherefore  he  prays  judgment, 
if  the  said  George  ought  to  have  or  maintun  his  said  action 
diereof  against  him,  &c. 

And  the  said  George  says  that  he,  by  any  thing  by  the  said  Replication. 
Daoid  above  in  pleading  alleged,  ought  not  to  be  barred  from 
YOL.  I.  H 
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Gaimsford    having  his  said  action  thereof  against  him,  because  protesting 
^'  that  the  said  David  has  not  observed,  performed,  fulfilled,  or 

,  kept  any  of  the  said  articles,  covenants,  promises,  grants,  or 

WottoDT.Helc,  agreements  on  the  part  of  him  the  said  David  to  be  obsenred, 
2  SaiuuL  177.     performed,  fulfilled,  and  kept,  according  to  the  form  and  effect 

of  the  said  indenture  of  assignment,  as  the  ssdd  David  has 

above  in  pleading  alleged ;  for  plea,  the  said  George  says,  that 

long  before  the  making  of  the  ssdd  indenture  by  the  said 

[  ^  ]        Davidhere  into  cour^  brought,  one  Thmnas  Toumley^  gent  was 

the  premises^in  ^^^^d  of  the  Said  mcssuagc  or  tenement,  with  the  appurte- 

fee.  nances,  conunonly  called  or  known  by  the  name  or  sign  of  the 

IFhite  LioTiy  mentioned  in  the  said  indenture  by  the  sidd  Da- 
vu/ brought  here  into  court,  in  his  demesne  as  of  fee:  and 
R.  P.  entered     being   80   thereof  seised,  the  said  Richard  Pagettur  aboye 
mises,  an^*^  dis.    ^^^^led  in  the  Said  indenture  here  into  court  brought,  after- 
seised  the  said    wards,  and  before  the  making  of  that  indenture,  to  wit,  on 

the  20th  day  of  January ^  in  the  said  14th  year  of  the  reign 
of  our  said  lord  the  now  king,  entered  into  the  said  messuage 
with  the  appurtenances  upon  the  seisin  of  the  said  Thxmas 
TownUy  thereof,  and  expelled  and  disseised  the  said  Thomas 
Townley  therefrom,  whereby  the  said  Richard  Pagettur  was 
seised  of  the  said  messuage  with  the  appurtenances  in  his  de- 
mesne as  of  fee  by  the  said  disseisin ;  and  being  so  thereof 
seised,  he  the  said  Richard  Pagettur  afterwards,  and  before  the 
im^king  of  the  said  indenture  here  into  court  brought,  to  wit, 
on  the  said  20th  day  of  January^  in  the  14th  year  aforesidd, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid^  bj  his 
indenture,  sealed  with  his  seal,  then  and  there  made,  and 
mentioned  in  the  said  indenture  here  into  court  brought,  did 
and  let  the  pre-  demise,  grant,  and  to  farm  let,  to  the  said  David  Griffith^  the 
^^dantfor      ^^  mcssuagc  with  the  appurtenances,  to  have  and  to  hold  to 
the  said  term     the  Bsld  David,  his  executors,  administrators,  and  assign^ 
afih^snty-ooe     ^^^  ^^  f^^^  ^£  ^  Michael  the  Archangel  then  last  past, 

unto  the  full  end  and  term  of  twenty-one  years  then  next 
ensuing,  and  fully  to  be  complete  and  ended ;  by  virtue  of 
which  said  demise  he  the  said  David  Griffith  entered  into  the 
said  messuage  with  the  appurtenances,  and  was  thereof  pos- 
sessed ;  and  being  so  thereof  possessed,  the  said  David  after- 
wards, to  wit,  on  the  said  18th  day  of  October y  in  the  ssud 
16th  year  of  the  reign  of  our  said  lord  the  now  king,  at  Lm- 
dan  afo^'esaid,  in  the  parish  and  ward  aforesaid,  by  the  sud 
indenture  made  between  the  said  David  of  the  one  part,  and 
the  said  George  of  the  other  part,  which  said  other  part  the 
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said  David  now  brings  here  into  court,  granted  and  assigned  Gainspord 

to  the  said  Georqe  as  well  the  said  messuage  with  the  appurte-    ^     "• 

...                                                              Griffith. 
nances,  as  the  said  recited  indenture  of  lease,  and  all  the  estate,  ,^ \ 

right,  title,  interest,  possession,  and  term  of  years,  of  him  the  ^1,0  assigned 
said  David  of  and  in  the  said  messuage  with  the  appurte-  ^^f  ^^  P*®- 
nances,  then  to  come  and  unexpired ;  by  virtue  of  which  said  piainUff, 
grant  and  assignment  he  the  said  George  entered  into  the  said  ^ho  entered 
messuage  with  the  appurtenances,  and  was  thereof  possessed ;  J^sed**  ^*^ 
and  being  so  thereof  possessed,  and  the  right  of  the  said  mes- 
suage with  the  appurtenances  belonging  and  appertaining  to 
the  said  Thomas  Totmley  and  his  heirs,  he  the  said  Thomas 
afterwards,  to  wit,  on  the  last  day  of  February^  in  the  17th 
year  of  the  reign  of  our  said  lord  the  now  king,  entered  into 
the  said  messuage  with  the  appurtenances  upon  the  possession 
of  him  the  said  George  thereof,  claiming  his  said  estate  of  and       [  57  ] 
in  the  same,  and  expelled  and  amoved  the  said  Georqe  from  ^•^'  «ateied 

*  ...  upon  the  plaui- 

nis  possession  thereof,  and  was  thereof  seised  in  his  demesne  tiff  and  expelled 
as  of  fee,  as  in  his  said  former  estate  therein ;  whereby  the  **""' 
said  term  of  yeard  of  and  in  the  said  messuage  with  the  appur- 
tenances by  the  said  David  to  the  s^d  George  so  as  aforesaid 
granted  and  assigned,  then  became  void.     And  he  the  said 
George  says,  that  the  said  lease,  so  as  aforesaid  made  by  the 
said  Richard  Pagettur  to  the  said  David  of  the  said  messuage 
with  the  appurtenances,  at  the  time  of  making  the  said  in- 
denture by  the  said  David  here  into  court  brought,  was  not  «nd  so  the  lease 
a  good,  sure,  perfect,  and  indefeasible  lease  in  law  of  the  said  ^*i,tndby  Wm 
messusttce  with  the  appurtenances  demised  by  the  said  Richard  assigned  to 
Pagettur  to   the   said  David  Griffith^  and  so   as   aforesaid  not  a  sure  and 
granted  and  assigned  by  the  said  David  to  the  said  George^  indefeasible 
And  this  he  is  ready  to  verify :  wherefore  he  prays  judgment ; 
and  his  said  debt,  together  with  his  damages  on  occasion  of 
the  detention  of  the  s^d  debt,  to  be  adjudged  to  him,  &c. 

» 

General  demurrer,  and  joinder  in  demurrer. 

But  because  the  court  of  our  sud  lord  the  king,  now  here,  iXes  datus. 
19  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king,  at  Westminster^  until  day  next  after  three 

weeks  of  St  Michael^  to  hear  their  judgment  of  and  upon  the 
premises,  because  the  court  of  our  said  lord  the  king  now 
here,  is  thereof  not  yet,  &c.  At  which  day,  before  our  lord 
the  king  at  Westminster^  come  the  said  parties  by  their  said 
attornieS)  whereupon  all  and  singular  the  premises  being  seen, 
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and  by  the  court  of  our  said  lord  the  king  now  here,  more 
*  fully  understood,  and  mature  deliberation  being  thereupon 
had,  for  that  it  appears  to  the  court  of  our  lord  the  king  now 
here,  that  the  said  plea  by  the  said  George  in  manner  and 
form  aforesaid  above  in  replying  pleaded,  and  the  matter  in 
the  same  contained,  are  good  and  sufficient  in  law  for  him  the 
said  George  to  have  his  said  action  thereof  maint^ed  against 
him  the  said  David,  therefore  it  is  considered,  that  the  said 
George  Gainsford  recover  against  the  said  David  Griffith  his 
said  debt,  and  also  6L  for  his  damages  which  he  has  sustained 
as  well  on  occasion  of  the  detention  of  the  said  debt,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, by  the  court  of  our  said  lord  the  king  now  here, 
awarded  to  the  said  George  with  his  assent.  (1)  And  the  said 
David  in  mercy,  &c. 


(1)  At  this  time  the  plaintiff  not 
only  ha.d  judgment  to  recover  the  penalty 
of  the  bond  together  with  his  costs, 
but  was  also  entitled  to  take  out  execU' 
turn  for  the  whohy  without  any  regard 
to  the  damage  which  he  had  actually 
sustained  by  the  breach  of  covenant. 
But  now  by  stat.  8  &  9W.3.  c.11. 
8. 8.  "  In  all  actions  in  any  court  of 
'<  record  upon  any  bond,  or  on  any 
*'  penal  sum,  for  non-performance  of 
.  *<  any  covenants  or  agreements  con- 
<<  tained.  in  any  indenture,  deed,  or 
''  writing,  the  plaintiff  nuiy  assign  as 
'^  many  breaches  as  he  shall  think  fit ; 
'<  and  the  jury  shall  assess  not  only 
"  such  damages  and  costs  as  have  here- 
*<  tofore  been  usually  done,  but  also 
*'  damages  for  such  of  the  breaches 
*<  as  the  plaintiff  upon  the  trial  of  the 
«  issues  shall  prove  to  have  been  broken, 
**  and  the  like  judgment  shall  be  entered 
'<  on  such  verdict  as  heretofore  has 
'<  been  usually  done.  And  if  judg- 
"  ment  shall  be  given  for  the  plaintiff 
''  on  demurrer,  or  by  confession,  or 
<<  nil  dicity  the  plaintiff  may  suggest 
*'  upon  the  roll  as  many  breaches  as  he 
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shall  think  fit;  upon  which  a  writ 
shall  issue  to  the  sheriff  of  the  coanty 
where  the  action  is  brought,  to  sum- 
mon  a  jury  before  the  justices  of 
assize  (a)  of  that  county  to  inquire  of 
the  truth  of  those  breaches  and  to 
assess  the  damages;    in  which  writ 
the  said  justices  of  assize  shall  be 
commanded  to  make  return  thereof 
to  the  court  from  whence  the  same 
shall  issue  at  the  time  mentioned  in 
such  writ    And  in  case  the  defend- 
ant, after  such  judgment,  and  before 
execution,  shall  pay  into  court  to  the 
use  of  the  plaintiff  the  damages  as- 
sessed and  costs,  a  stay  of  execution 
shall  be  entered  upon  the  record ;  or, 
if  by   reason   of  an   execution,  the 
plaintiff  shall  be  fully  paid  all  the 
damages  and  costs*  and  the  chaises 
of  the    execution,    the    defendant's 
body,  lands,  or  goods,  shall  be  there- 
upon forthwith  discharged  from  the 
execution,   which  shall    likewise  be 
entered  upon  record ;    but  in  each 
case  the  judgment  shall  notwithstand- 
ing remain  <u  a  further  security^  to  an- 
swer to  the  plaintiff  such  damages 


(a)  See  stat.  3  &  4  W.  4.  c.  42.  s.  16.  post.  p.  58  g.  n.  (t> 
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"BB  he  may  sustain  by  any  further 
"  breach  of  covenant  contained  in  the 
"same  indenture,  deed,  or  writing; 
"  upon  which  the  plaintiff  may  have  a 
^  scire  facias  upon  the  said  juilgment 
'^  against  the  defendant,  his  heirs,  terre- 
'^  tenants,  or  executors  or  administra- 
^  tors,  suggesting  other  breaches  of  the 
''  said  covenants  or  agreements,  and  to 
**  summon  bim  or  them  respectively  to 
"  shew  cause  why  execution  should  not 
^  be  awarded  upon  the  said  judgment, 
''upon  wbich  there  shall  be  the  like 
''proceeding  as  was  in  the  action  of 
"  debt  upon  the  said  bond,  for  assessing 
*'  of  damages  upon  trial  of  issues  joined 
"  upon  Bucb  breaches,  or  inquiring 
'*  thereof  upon  a  writ  to  be  awarded  in 
'<  manner  aforesaid,  and  upon  payment 
''or  satisfaction  as  aforesaid  of  such 
"  future  damages,  costs,  and  charges  as 
'' aforesaid,  all  further  proceedings  on 
"  the  judgment  are  again  to  be  stayed, 
"  and  so  toties  qttoties,  and  the  defend- 
"  ant's  body,  land,  or  goods  shall  be  dis- 
'*  charged  out  of  execution  as  aforesaid." 
This  statute  was  meant  to  meet  the  case 
of  non-performance  of  covenants  and 
agreements  secured  by  bonds  or  inden- 
tures, and  which  covenants  are  to  be 
performed  at  different  times,  or  the 
monies  paid  by  instalments;  and  extends 
as  well  to  bonds  with  conditions  there- 
nnder  written  for  the  performance  of 
any  thing  contained  therein,  and  to 
penalties  on  articles  of  agreement,  or 
the  like,  for  the  non-performance  of 
covenants  or  agreements  contained  in 
the  same  articles,  &c  as  to  covenants 


and  agreements  contained  in  another 
indenture,  deed,  or  writing.  2  Burr. 
824. 826.  Collins  v.  Collins.  It  is  now 
held,  notwithstanding  some  cases  to 
the  contrary  ;  Com.  Rep.  376.  Walker 
V.  Priesdy.  Bull.  N.  P.  164.  Dry  v. 
Bond.  T.  30  G.  3.  K.  B.  Paul  v. 
Rogers.  5  T*  R.  54L  n.  (6) ;  that  the 
words  "  may  assign^*^  in  the  first  part, 
and  ''  may  suggest^^  in  the  subsequent 
part  of  the  statute,  are  compulsory 
upon  the  plaintiff.  For  the  Act  was 
made  in  favour  of  defendants,  and  is  a 
remedial  law  calculated  to  give  plaintiffs 
relief  up  to  the  extent  of  the  damages 
sustained,  and  to  protect  defendants 
against  the  payments  of  further  sums 
than  are  in  conscience  due ;  and  also  to 
take  away  the  necessity  of  proceedings 
in  equity  to  obtain  relief  against  an  un- 
conscientious demand  of  the  whole  pe- 
nalty in  cases  where  small  damages  only 
have  accrued.  And  therefore,  it  is  not 
in  the  plaintiff's  power  to  refuse  to  pro- 
ceed according  to  the  statute,  but  he 
mt£j/ assign  the  breach  of  such  covenants 
as  he  proceeds  to  recover  satisfaction 
for ;  and  if  the  defendant  plead  to  issue, 
the  jury  upon  the  trial  must  assess  dam- 
ages for  such  of  the  breaches  assigned 
as  the  plaintiff  shall  prove  to  have  been 
broken;  otherwise  the  verdict  is  erro- 
neous, and  a  venire  de  novo  will  be 
awarded.  So  it  is  where  there  is  a  judg- 
ment upon  demurrer  or  by  default.  5 
T.R.  636.  Hardy  y.  Bern.  Ibid.  538. 
Boles  y.  Eoseweil.  2Wild.377-  Drage 
V.  Brand.  Cowp.  359.  (b)  Goodwin  v. 
Crowle.    Before  this   Act,  a  plaintiff 


(h)  This  statute  is  held  not  to  extend 
to  bail  bonds;  2  B.  &  P.  446.  Moody 
V.  Pheasant;  replevin  bonds;  3  M.  &  S. 
155.  Middleton  v.  Bryan  ;  and  bonds 
given  to  the  chancellor  by  the  petition- 
ing creditor  on  suing  out  a  commission 
of  bankrupt.    S  East,  16.   Smithey  v. 


Edmonson.  For  in  the  two  former 
cases  the  court  can  relieve  the  defend- 
ant without  his  being  compelled  to  file 
a  bill  in  equity ;  and  in  the  latter  the 
chancellor  is  expressly  empowered  to 
assess  the  damages  by  6  G.  4.  c.  16. 
8*  16.     Neither  does  it  extend  to  com. 
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could  only  assign  one  breach  upon  a 
bond  or  penal  snm«  for  the  performance 
of  covenants ;  for  if  he  assigned  several 
breaches,  the  declaration  was  bad  for 
duplicity  f  because  the  bond  was  for- 


feited by  the  breach  of  one  covenant  as 
much  as  of  several  covenants;  but  in 
an  action  of  covenant  he  may  assign 
breaches  upon  every  one  of  the  cove- 
nants.   2  Rep.  4.  a.  Mansers  case.    If 


mon  money  bonds;  against  the  penalty 
of  which  the  courts  give  relief  by  stat 
4  Ann.  c  16.  s.  13.;  nor  to  postobit 
bonds.  2  Camb.  285.  Warden  v.  Fer- 
mor.  2  B.  Moore,  220.  Cardozo  v. 
Hardy.  2  B.  &  C.  82.  Murray  v.  JEarl 
€f  Stair,  [For  in  such  cases,  in  order  to 
ascertain  the  precise  sum  due,  computa- 
tion only  is  requisite ;  and  the  interven- 
tion of  a  jury,  or  of  a  court  of  equity^  is 
unnecessary.  Accordingly  a  bond  for 
the  payment  of  a  sum  certain  on  a  given 
day^  and  of  interest  in  the  mean  time  on 
specified  days  anterior  to  the  day  fixed 
for  the  payment  of  the  principal,  is  not 
within  the  statute,  if,  at  the  time  the  bond 
Is  put  in  suit,  both  principal  and  interest 
ar^due ;  and  it  will  make  no  difference 
that,  by  the  condition,  the  liability  to 
pay  those  sums  depends  on  the  perform- 
ance or  non-performance  of  certain  pro- 
visoes contained  in  another  indenture,  if 
there  be  a  plea  of  payment  according  to 
those  provisoes,  and  the  issue  joined  on 
a  traverse  thereof  has  been  found  for 
the  plaintiff:  10  Bing.  125.  Smith  v. 
Bond.  3  M.  &  Sc.  528.  S.  C.  So  if 
a  bond  be  conditioned  for  the  pay- 
ment of  money  in  three  years  from 
the  date  of  the  bond  and  interest  in 
the  mean  time  half  yearly,  with  a  sti- 
pulation that,  on  any  default  of  paying 
the  interest,  the  whole  sum  shall  be  de- 
mandable,  it  is  not  within  the  statute ; 
and  on  the  interest  falling  into  arrear, 
the  obligee  may  put  the  bond  in  suit 
and  take  out  execution  for  the  whole 
principal  sum,  and  not  merely  for  the 
arrears  of  interest.  5  B.  &  Ad.  40. 
James  v.  Thomas,  The  crown  is  not 
bound  to  pursue  the  statute.  1  Y.  & 
Jer.  171.  Rex  v.  Peto,  per  Alexander 
C.  B.]     But  all  other  bonds,  either  for 


the  payment  of  money  by  instalments, 
or  of  annuities,  or  for  the  performance 
of  any  covenants  or  agreements,  are 
within  the  statute.  8  T.  R.  126.  WaO- 
cot  v.  Goulding.  6  East,  550.  WiUough- 
by  V.  Swinimu  Ibid.  613.  Wddi  v. 
Ireland.  2  Smith.  666.  S.C.  2  Saand. 
187.  n.  (2). 

A   warrant  of  attorney  conditioned 
for  the  payment  of  money  by  instal- 
ments [or  to  secure  the  payment  of  an 
annuity],  is  not  within  the  statute;  3 
Taunt.  74.  Cox  v.  Bodbard.    5  Taunt 
264.     Kinnersley  v.  Mussen.     [6  Bing. 
385.    Shaw  v.  Lord  Worcester.   4  M.  & 
P.  21.  S.  C.   5  B.  &  Ad.  41.  per  Litde- 
dale  J.]  ;  although  a  bond  be  also  gi^en. 
2  Taunt  195.     Austerbury  v.  Morgan. 
[But  in  5  B.  &  C.  65a     Hurst  v.  Jer^ 
ningsy  a  bond,  upon  the  face  of  it,  ap- 
peared to  be  conditioned  for  the  payment 
of  a  sum  certain ;  but  by  an  indenture  of 
the  same  date,  declaring  the  purposes 
for  which  the  bond  was  executed,  it  was 
agreed  that  it  should  be  lawful  for  the 
obligees  in  the  bond  to  commence  an 
action,   and  to  proceed    to  judgment 
whenever  they  should   think  fit,  and 
upon  judgment  being  obtained,  to  issue 
execution,  and  that  the  judgment  should 
be  a  security  for  the  payment  to  the  obli- 
gees, on  demand,  of  all  sums  of  monej 
which  then  were  or  might  thereafter 
become  due  to  them :  a  judgment  hav- 
ing been  entered  up  by  virtue  of  this 
deed,  the  obligees  issued  execution  with- 
out assigning  breaches  or  executing  a 
writ  of  inquiry ;  and  it  was  held,  that 
this  was  a  bond  substantially  conditioned 
for  the  performance  of  an  agreement 
within  the  statute,  and  that  the  obligees 
ought  to  have  assigned  breaches.] 
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the  defendant  had  paid  the  ivhole  debt, 
that  is,  the  penalty  of  the  bond,  he 
might  have  pleaded  the  payment  in 
bar  of  the  demand  before  the  statute. 
2  Burr.  824.  And  upon  this  prin- 
ciple, since  the  statute,  it  was  held  in 
White  T.  Setdy^  Dough  49.,  which  was  a 
bond  conditioned  for  payment  of  rent, 
that  the  bond  was  only  a  security  to  the 
amount  of  the  penalty ;  and  therefore 
the  court  ordered,  that  upon  payment 
by  the  obligor  of  the  penalty  and  costs 
ioto  courts  the  plaintiff  should  acknow. 
ledge  satisfaction  on  record.  So  in 
2  Black.  1190.  Brangwin  v.  Perroty 
which  was  a  bond  to  indemnify  a  parish 
against  a  bastard  child,  the  court  made 
a  like  order,  that  upon  payment  of  the 
penalty  and  costs  into  court,  the  de- 
fendant should  be  'relieved  from  the 
bond.  And  in  6  T.  R.  303.  Wilde  v. 
Clarksoftj  which  was  also  a  bond  to 
indemnify  a  parish  against  a  bastard 
child,  the  court  ordered  that,  upon  pay- 
ment of  the  penalty  and  costs  into 
court,  satisfaction  should  be  entered  on 
the  record;  and  Lord  Lonsdale  v. 
Churchy  2  T.  R.  388.  was  denied.  Thai 
was  a  bond  conditioned  to  account  to 


the  plaintiff  for  all  sums  of  money  re- 
ceived by  the  defendant  as  receiver  of 
the  harbour  dues  of  Whitehaven;  and 
it  was  held,  that  damages  might  be  re- 
covered for  more  than  the  amount  of  the 
penalty  ;  and  therefore  the  court  refused 
to  stay  the  proceedings  upon  payment 
of  the  penalty  into  court.  It  seems 
clear  however,  that,  both  at  law  and  in 
equity,  the  obligee  cannot  recover  more 
damages  against  the  obligor  for  a  breach 
of  the  condition  of  the  bond,  than  the 
amount  of  the  penalty  and  costs ;  for 
the  bond  ascertains  the  extent  of  the 
damage  by  consent  of  the  parties,  and 
therefore  if  a  bond  be  conditioned  for 
performance  of  any  act,  and  the  obligee, 
by  reason  of  the  obligor^s  non-perform- 
ance, sustains  a  damage  far  exceeding 
the  amount  of  the  penalty,  yet  he  [can 
only  recover  to  the  extent  of  the  pe- 
nalty and  costs.  6  T.  R.  304.  6  Ves. 
414,  415.  Clarke  v.  Seton.  (c)  But  if 
9l  judgment  be  recovered  on  a  bond, 
though  it  be  a  foreign  judgment,  in  an 
action  on  the  judgment,  interest  may  be 
recovered  in  damages  beyond  the  pe- 
nalty of  the  bond.  1  East,  436.  M'  Clure 
y.Dunkin.  (d) 


(e)  2  Marsh.  226.  Shutt  v.  Procter. 
3  Bro.  C.  C.  489.  Tew  v.  Barl  of 
Wtniertan.  Ibid.  496.  Knight  v.  Mac- 
Inn,  5  Ves.  329.  Mackworthy.  Thomas, 
[1  Taunt  220.  ffeffbrdy.  Alger.  So 
in  an  action  by  the  assignee  of  the 
sheriff  on  a  replevin  bond,  proceedings 
will  be  stayed  upon  payment  of  the 
penalty  and  the  costs  of  the  action. 
Bratucombe  v.  Scarborough,  Q.  B. 
T,T.  1844.  See,  as  to  recovering  da- 
mages beyond  the  penalty  of  money 
bonds,  Ry.  &  M.  105.  Francis  v. 
Wilson.  3  C.  &  P.  12.  Hdlen  v.  Ard- 
ky,  3  Pri.  219.  Bastmond  v.  ffolL 
^Vhere  a  penal  sum  is  recovered,  da- 
niages  are  never  given.  10  Mod.  278. 
ffolroi  V.  Bbizton,  per  Parker  C.  J.] 

VOL.  I. 


(d)  Where  the  penalty  is  contained 
in  any  other  instrument  than  a  bond^ 
damages  may  be  recovered  beyond  it ; 
1  Black.  895.  Winter  v.  Trimmer. 
13  East,  343.  Harrison  v.  Wright;  for 
the  plaintiff  has  his  option  to  sue  either 
for  the  penalty  or  for  the  breach  of  con- 
tract. 

If  he  sue  for  the  penalty  in  an  action 
of  dd>iy  the  case  is  within  the  statute 
8  &  9  W.  3.,  and  its  provisions  must  be 
complied  with :  But  if  he  sue  either  in 
covenant  or  assumpsit^  according  as  the 
writing  which  contains  the  penalty  is 
under  seal  or  not,  he  proceeds  for 
damages ;  and  it  is  immaterial  whether 
he  claims  the  penalty  or  not;  for  the 
jury  are  not  bound  to  give  that  sum, 
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With  respect  to  the  pleading  upon 
this  statute,  the  general  practice  is  to 
declare  as  upon  a  common  bond;  the 
defendant  in  his  plea  sets  out  upon  oyer 
the  condition  of  the  bond,  which  is  (for 


instance)  to  perform  the  covenants  in 
an  indenture ;  he  then  sets  out  the  in« 
denture  and  the  coyeoants,  and  pleads 
a  performance  of  them;  tha  plaintilF 
thereupon  in   his   replication    aaslgns 


but  may  give  more  or  less  as  they  think 
fit ;  and  the  case  is  not  within  the  sta- 
tute ;  for  in  these  actions,  which  sound 
in  damages,  the  judgment  is  for  the 
damages  found  by  the  jury  and  no  more, 
and  cannot  possibly  stand  as  a  security 
for  future  breaches.  The  statute  is 
evidently  confined  to  actions  of  debt 
Even  in  debt,  whenever  the  sum  men- 
tioned in  any  instrument  must,  from 
the  express  language  of  the  instrument, 
or  from  necessary  implication,  be  con- 
sidered as  the  ascertained  or  liquidated 
damages  agreed  to  be  paid  by  one  party 
to  the  other  on  the  happening  of  a  par- 
ticular event,  or  the  performance  or 
omission  of  a  particular  act,  the  statute 
will  not  apply ;  for  in  such  case  the  sum 
is  not  a  penal  sum ;  and  courts  of  equity 
will  not  relieve  against  such  sum,  al- 
though they  will  against  a  penalty.  The 
distinction  is  thus  illustrated  by  Lord 
Mansfield  C.  J.  in  4  Burr.  2229.  Lowe 
y.  Peers.  "As  in  leases  containing  a 
'<  covenant  against  ploughing  up  mea- 
'*  dow,  if  the  covenant  be  not  to  plough^ 
**  and  there  be  a  penalty,  a  court  of 
'^  equity  will  relieve  against  the  penalty ; 
<<  but  if  it  is  worded  to  pay  51,  an  acre 
"  for  every  acre  ploughed  up ;  there  is 
"  no  alternative,  no  room  for  any  relief 
<<  against  it,  no  compensation ;  it  is  the 
^'  substance  of  the  agreement. .  [See  3 
B.  &  A.  692.  Fan  ant  v.  Olmius.  3  Y. 
&  Jerv.  298.  Jones  v.  Green,  1  Cr.  & 
M.  734.  Denton  v.  Richmond,  3  Tyrw. 
734.  S.  C»  Accord,^  See  further  as  to 
this  distinction,  2  B.  &  P.  346.  Astley 
y.  Weldonf  and  the  cases  there  cited. 
3  Wils.  270,  Goddard  v.  Vanderheyden. 
3  B.  &  P.  63a  Smith  v.  Dickenson.  I 
Bro.  C.C.  418.      Slowman  v.  Walter. 


2  Bro.  C.C.  341.  ErringUm  v.  Aynesfy, 
14  Ves.  468.    Shackle  v.  Baker. 

[Upon  the  question,  whether  the  sum 
is  to  be  considered  a  penalty  or  liquid- 
ated damages,  the  rule  appears  to  be 
now  established,  that  where  the  same 
sum  is  stipulated  as  recoverable  for  the 
breach  of  every  article  in  an  agreement, 
however  minute  and  unimportant,  it  shall 
be  regarded  as  a  penalty  and  not  aa  li- 
quidated damages,  notwithstanding  the 
agreement  declares  not  only  affimuu- 
tively  that  the  same  shall  be  taken  as 
liquidated  damages,  but  negatively  also 
that  it  shall  not  be  taken  as  a  penalty. 
6  B.  &  C.  216.  DaviesY.Penton.  6  Bing. 
141.  Kemble  v.  Farren.  3  Moo,  &  P. 
425.  S.  C.  5  Bing.  N.  C  39a  Bojfs  v. 
Ancett,  7  Scott,  364.  S.C.  9M.&W. 
678.  Homer  v.  FUntoff.  The  law, 
nevertheless,  remains  unshaken,  that  par- 
ties may,  by  their  mutual  agreement, 
settle  the  amount  of  damages,  unceriain 
in  their  nature^  in  respect  of  the  per- 
formance or  omission  of  a  particular 
specified  act^  at  any  sum  upon  which 
they  may  agree;  and  such  sum  maybe  re- 
covered as  liquidated  damages.  6  Bing. 
148.  2  T.  R.  32.  Fischer  y.  Dyche.  I 
Mees.  &  W.  412.  DuckworA  v.  Alimm. 

3  Mees.  Sc  W.545.  Leightonv.  PTo/ist.] 
Where  the  sum  is  considered  as  liquid- 
ated  damages,  and  actions  of  covenant 
QX<issumpsit  are  brought  to  recover  it,  it 
should  seem  that  the  jury  are  bound  by 
the  agreement  of  the  parties  to  give  thi^ 
sum.  4  Burr.  2225.  Lowe  v.  Peers. 
Holt,  N.  P.  C.  43.  Barlm  v.  Glover* 
^rGMsCJ,  [3B.  &A.692.  But 
see  Mood.  8e  M,  41.  Randal  v.  Eve* 
rest'] 
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breaches  of  the  coyenants  which  he 
seeks  a  satisfaction  for^  beginning  the 
assignment  of  the  second  and  every 
subseqnent  breach  with  the  formal 
words,  *'  And  for  a  further  breach  the 
"  said  A.  B,  according  to  the  form  of 
'<  the  statute,  &c.  says/'  &c.  But  the 
best  method  seems  to  be>  to  state  the 
condition  of  the  bond  and  the  indenture, 
and  to  assign  the  breaches  in  the  de^ 
elaration.  For  if  the  defendant  should 
plead  noit  e^  factunh  the  plaintiff  may- 
find  some  difficulty  in  proceeding  under 
the  statute ;  for  it  does  not  seem  clear 
whether  in  that  case  he  is  to  suggest 
breaches,  or  to  sue  out  a  scire  facias ; 
but  see  2  Saund.  187  a,  187  b.  in  the 
note.  Therefore  to  obviate  any  diffi- 
culty, the  plaintiff  in  the  declaration 
upon  the  bond,  after  the  words  '^  should 
*^be  thereunto  required,"  had  better 
proceed  somewhat  in  this  form.  *'  And 
^  the  said  J.  P.  according  to  the  form 
^  of  the  statute  in  that  case  made  and 
**  provided,  says,  that  the  said  writing 
*^  obligatory  was  made  with  a  condition 
**  thereunder  written,  that  if  the  above 
"  boondea  W.T.Slg.  did  well  and  truly 
^  observe,  &c.  all  and  singular  the  co- 
^  Tenants,  &c.  whatsoever,  which  on  the 
*"  part  of  the  said  W.  &c.  were  or  ought 
**  to  be  observed,  &c.  in  a  certain  in- 
''denture  bearing  date  with  the  said 
"  writing  obligatory,  and  made  between 
**  the  said  •/.  of  the  one  part,  and  the 
"^  said  W.  of  the  other  part,  according 


<  to  the  true  intent  of  the  said  inden- 

<  ture,  then  the  obligation  to  be  void,  &c 
*  And  the  said  «/•  further  says,  that  he, 

<  by  the  said  indenture  in  the  condition 

<  of  the  writing  obligatory  mentioned, 
'  did  demise  unto  the  said  W.  all  that,^ 

&c.  so  setting  out  the  indenture  of  de- 
mise with  a  proferiy  and  as  many  of 
the  covenants  as  have  been  broken,  and 
assigning  breaches  of  them,  and  con- 
cluding thus :  <'  By  reason  of  which 
'<  said  breaches  the  said  writing  obliga- 
*'  tory  became  forfeited ;  whereby  an 
*<  action  hath  accrued  to  the  said  plain- 
<^  tiff  to  demand  and  have  the  said  sum 
*'  of  500/L  (the  penalty)  above  demand- 
^  ed ;  yet  the  said  defendant,  although 
'<  often  requested,  hath  not  paid  to  the 
<<  said  plaintiff  the  said  sum  of  500/. 
'<  above  demanded,  or  any  part  thereof, 
"  but  so  to  do  hath  hitherto  wholly 
**  refused,  and  still  doth  refuse,  to  the 
'<  damage  of  the  plaintiff  of  20/."  &c. 
as  usual.  The  defendant  then  pleads  to 
these  breaches,  and  the  issues  joined 
thereon  are  tried  as  other  issues  are. 
At  the  trial  the  jury  must  find  a  verdict 
for  the  plaintiff  with  Is.  damages,  and 
40«.  costs  as  before,  and  must  also  assess 
damages  upon  such  of  the  breaches  as 
the  plaintiff  shall  prove,  (e)  Upon  the 
return  of  the  postea,  the  statute  directs 
that  the  like  judgment  shall  be  entered 
on  the  verdict  as  before,  that  is,  to  re- 
cover the  debt(/),  and  Is.  damages  for 
the  detention  of  the  debt,  and  ^Os.  costs^ 


(e)  [The  jury  may  assess  the  damages 
without  a  special  venire ,  if  they  are  as- 
signed,  whether  in  the  declaration  or  the 
npUcation ;  but  where  they  are  sug^ 
$f*ted^  there  ought  to  be  a  special  venire 
to  enable  them.  2  Stark.  381.  Parkins 
T.  Hawkshaw.  1  Mees.  &  W.  42.  Quin 
y.King.  4  Bing.  N.  C.  724.  ScoU  v. 
Siaky.  6  Scott,  598.  S.  C] 

CO  The  penalty  is  still  the  debt,  not- 


withstanding this  statute ;  and  therefore, 
where  a  defendant  is  arrested  for  a  sum 
less  than  the  penalty,  although  greater 
than  the  damages  assessed  by  the  jury, 
he  is  not  entitled  to  costs  under  the 
43  6.  3.  c  46.  s.  3.  10  East,  525* 
Cammack  v.  Gregory.  7  Taunt  254. 
Talbot  V.  Hodson.  2  Marsh.  527.  S.C. 
But  it  should  seem  that  he  may  maintain 
an  action  for  a  malicious  arrest 
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together  with  the  costo  of  increase, 
which  include,  of  course,  the  costs  of 
the  triaL  The  plaintiff  thereupon,  (if 
the  damages  and  costs  are  not  paid,) 
sues  out  an  execution,  {?i  fieri  facias^  for 
instance,)  which  must  of  course  be  to 
levy  the  debt  and  costs  recovered  by 
the  judgment,  but  is  indorsed  to  levy  the 
damages  assessed  for  the  breaches  of 
covenant,  the  costs  found  by  the  jury, 
and  the  costs  of  increase,  together  with 
all  reasonable  charges  and  expences  for 
executing  the  fieri  facias  ;  but  if  the 
damages  assessed,  and  the  charges  and 
expences  for  executing  the  fieri  facias 
exceed  the  500/.  (the  penal  sum  reco- 
vered), then  it  must  be  to  levy  the  sum 
of  SGOL  and  the  costs  of  increase. 
The  provisions  of  the  statute,  by  which 
the  plaintiff  is  entitled  to  the  charges  of 
the  execution,  I  conceive,  run  through 
the  whole  section,  and  extend  to  all  cases 
where  breaches  are  assigned  by  virtue 
of  it.  It  is  expressly  stated  in  the 
former  part  of  the  section,  that  the  de- 
fendant shall  be  discharged  if  the  plain- 
tiff shall  be  fully  paid  ail  the  damages 
and  costs,  and  the  charges  of  the  exe- 
cution ;  and  the  subsequent  part,  which 
provides  that  the  judgment  shall  remain 
as  a  security  to  answer  subsequent 
breaches,  refers  to  the  former  part, 
and  necessarily  includes  the  same  provi- 
sion. As  the  statute  directs  that  if,  by 
reason  of  any  execution,  the  plaintiff 
shall  be  fully  paid  all  the  damages  and 
costs,  and  the  charges  of  the  execution, 
the  defendant's  body,  lands,  or  goods 
shall  be  thereupon  forthwith  discharged 
from  the  execution,  trAiVA  shall  he  entered 
upon  record^  it  may  perhaps  be  proper  to 
make  an  entry  upon  the  record  imme- 
diately after  the  judgment  somewhat  to 
this  effect,  *^  And  the  said  sheriff  is  com- 
*'  manded  that  he  cause  to  be  made  of 
*'  the  goods  and  chattels  of  the  said  W, 
*'  within  his  bailiwick  (the  debt  and 
«  costs^  setting  out  the  writ^)  and  which 


"  said  writ  was  indorsed  to  levy  the  sum 
**  of  900L  being  the  amount  of  the  da- 
*'  mages  in  form  aforesaid  assessed  by 
**  the  said  jury  by  reason  of  the  said 
*'  several  breaches  above  assigned,  and 
<<  also  of  the  said  costs  and  charges, 
<*  together  with  all  reasonable  charges 
"  and  expences  for  executing  the  sud 
*<  writ ;  provided  that  the  amount  of 
'<  the  said  damages  so  assessed  by  rea^ 
^  son  of  the  said  breaches,  and  of  the 
**  said  charges  and  expences  for  execut- 
<<  ing  the  said  writ,  should  not  exceed 
<«  the  said  sum  of  5001. ;  but  if  the 
<<  same  should  exceed  that  sum,  then 
<<  to  levy  the  said  sum  of  500/.  and  the 
**  said  costs  and  charges  above  awarded 
**  and  adjudged.  And  the  said  sheriff 
'<  now  here  returns,  that  by  virtue  of 
<'  his  said  miyesty*s  writ  to  him  in  that 
«  behalf  directed,  he  has  caused  to  be 
«  made,  &c.  the  said  sum  of  200/.  and 
"  also  the    sum   of  /.  being    the 

«  amount  of  the  reasonable  charges  and 
'*  expences  for  executing  the  said  writ, 
**  which  two  last  mentioned  sums  he  has 
*'  now  ready  here  to  pay  to  the  said  J. ; 
^*  whereupon  the  said  J.  now  here  ac- 
<<  knowledges  that  he  has  been  fully 
<*  paid  and  satisfied  the  amount  of  the 
<<  said  damages  so  assessed  by  reason  of 
*'  the  said  breaches  as  aforesaid,  and  of 
**  the  said  costs  and  charges  above 
<<  awarded  and  adjudged,  and  also  the 
"  reasonable  charges  and  expences  for 
**  executing  the  said  writ ;  whereupon 
<'  the  said  goods  of  the  said  W.  are  now 
"  here  discharged  of  and  from  the  said 
'<  execution.*'  It  is  necessary  to  shew 
how  much  has  been  levied  for  the  charges 
of  execution,  that  it  may  appear  when 
the  amount  of  the  debt,  that  is,  the 
penal  sum,  has  been  levied ;  beyond 
which,  as  I  have  already  observed,  ex- 
cept for  the  costs  of  suit,  the  execution 
cannot  go.  It  is  necessary  likewise  to 
repeat  the  words,  *^  the  damages  as- 
<«  sessed  by  reason  of  the  breadies,"  so 
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oflten,  to  difltiDguish  theiu  from  the 
damages  given  by  reason  of  the  deten- 
tion of  the  debt ;  which,  I  conceive)  the 
phuntiff  has  no  right  to  levy  at  all. 

The  next  consideration  is,  where  there 
i5  jadgment  for  the  plaintiff  either  upon 
demnrrer  or  by  default.  In  each  case, 
the  plaintiff  must  suggest  upon  the  roll 
breaches  of  the  covenants  he  seeks  sa- 
tisfaction  for  ;  the  manner  of  doing  it 
will  in  some  measure  depend  upon 
That  stage  the  proceedings  are  in  at 
the  time  of  the  demurrer  or  judgment 
by  default.  If  the  demurrer  be  to  the 
plea,  and  that  has  stated  the  condition 
to  be  for  performance  of  covenants,  the 
plaintiff  has  only  to  state  the  breaches  in 
his  suggestion.  But  if  the  demurrer 
be  to  the  declaration,  or  if  the  judg- 
ment by  default  be  for  want  of  a  plea 
to  the  declaration,  and  that  is  only 
ap<m  a  common  bond,  in  these  cases 
the  plaintiff  must  make  his  suggestion 
in  the  form  which  has  already  been 
^ren,  where    the  plaintiff  states  the 


whole  in  his  declaration.  See  the  form,* 
2  Richard.  Pract  C.  P.  285.  5th  edition. 
But  the  defendant  cannot  plecbd  to 
the  breaches  suggested,  {g)  The  plain- 
tiff must  serve  him  with  a  copy  thereof, 
and  give  him  notice  of  the  inquiry.  The 
form  of  the  writ  may  be  seen  in  Lill. 
Ent.  608,  609.  And  as  the  plaintiff 
is  bound  to  prove  the  truth  of  the 
breaches,  the  defendant  will  be  at  liber- 
ty to  controvert  the  truth  of  them.  If 
the  action  be  on  a  bond,  and  the  de- 
fendant lets  judgment  go  by  default ; 
and  the  plaintiff  thereupon  makes  his 
suggestion,  in  which  he  sets  out  th^ 
condition  of  the  bond,  and  that  appears 
to  be  for  performance  of  an  award,  or 
of  covenants  in  an  indenture,  or  of  ar- 
ticles of  agreement,  or  the  like,  the 
plaintiff  must  prove  the  condition  of  the 
bond,  the  award,  indenture,  or  articles, 
as  well  as  the  breaches  suggested.  Ed" 
wards  v.  Stone,  coram  Lawrence  justice, 
at  Hereford  Spring  Assizes,  1803.  (Ji) 
The  statute  does  not  direct  any  judg- 


(g)  Contra  per  Chambre  J*  5  Taunt. 
391.  Plomer  v.  Ross.  [However  in  I 
Cr.  h  M.  690.  Archbishop  of  Can- 
ierhury  v.  Robertson,  which  was  an 
action  on  an  administration  bond,  the 
defendant  pleaded  non  est  factum;  on 
which  the  plaintiff  joined  issue,  and  then 
craved  oyer  of  the  bond  or  condition, 
and  suggested  as  breaches  that  the 
defendant  did  not  exhibit  an  inventory, 
and  did  not  make  a  true  account  pur- 
suant to  the  condition  of  the  bond; 
and  the  court  was  of  opinion,  4hat  the 
d^mdani  could  not  have  pleaded  to  the 
su^estion  any  matter  in  excuse  of  per- 
fonnance ;  but  that  if  he  had  a  sufficient 
excuse,  he  ought  to  have  set  it  up  by 
vay  of  plea  to  the  declaration ;  and 
that  he  could  not  avail  himself  of  it  in 
evidence,  having  merely  pleaded  non 
^  faetmn.    The  defendant  cannot,  it 


should  seem,  demur  to  the  breaches 
suggested.  In  WM  v.  James,  Vac. 
after  H.  T.  1842,  the  plaintiff  had 
amended  his  replication  in  accordance 
with  the  judgment  of  the  court  (see 
8  Mees.  &  W.  64<5.),  and  suggested  cer- 
tain breaches,  to  which  the  defendant 
demurred ;  the  plaintiff  obtained  a  rule 
to  shew  cause  why  the  demurrer  should 
not  be  struck  out ;  cause  was  shewn, 
by  consent,  before  Parke  B.  at  cham- 
bers; and  that  learned  judge,  after 
taking  time  for  consideration,  made  the 
rule  absolute.] 

(A)  [See  also  2  Camp.  519.  iVil' 
liams  V.  Sills.']  And  he  must  prove  that 
the  bond  mentioned  in  the  suggestion, 
and  produced  to  the  jury,  is  that  on 
which  the  action  is  brought.  2  Camp. 
121.  Hodghinson  v.  Marsden. 
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ment  to  be  entered  for  the  damages 
assessed,  and  for  the  costs,  upon  the  re- 
turn of  the  inquisition  by  the  judge ; 
therefore  it  should  seem  there  can  only 
be  onejtidgmentf  namely,  the  old  judg- 
ment for  the  debt,  and  !«•  damages  for 
the  detention,  and  40».  costs,  together 
with  the  costs  of  increase.  See  J9an- 
kin  v.  Broamhead,  S  B.  &  P.  607- 
where  it  was  so  held  in  the  Exchequer 
Chamber,  and  a  teeand  judgment  for  the 
damages  assessed  on  the  inquiry  reversed. 
But  there  seems  to  be  some  difficulty 
on  this  part  of  the  Act  how  to  enter  up 
the  judgment,  so  as  to  have  the  costs 
of  the  inquisition.  If  the  judgment 
be  for  the  plaintiff  upon  demurrer,  per- 
haps this  form  may  be  a  proper  one: 
Whereupon  all  and  singular  the  pre- 
mises being  seen,  and  by  the  court 
*<  here  more  fully  understood,  and  ma- 
**  ture  deliberation  being  thereupon  had, 
**  for  that  it  appears  to  the  court  here, 
**  that  the  plea  by  the  said  W.  in  form 
**  aforesaid  above  pleaded  is  not  suffi- 
**  cient  in  law  to  bar  the  said  J.  from 
**  having  his  sud  action  thereof  main- 
^  tained  against  the  said  fF.,  it  is  con- 
'^  sidered  that  the  said  J.  ought  Xjq  reco- 
**  ver  his  said  debt  and  also  his  damages 
*^  by  reason  of  the  detention  of  that 
^  debt,  and  his  costs  and  charges  in  and 


cc 


<c 


**  about  his  suit  in  this  behalf.**    See 
ant^  46,   47.      ^'  And  hereupon  the 
*^  said  pliuntiff,  according  to  the  form, 
^^  &c*'  (then  assign  the  breaches,  and 
aiterwards  say).     '<  Wherefore  becaose 
<<  it  is  convenient  and  necessary  that  the 
<<  court  of  our  said  lord  the  king  nov 
«  here  should  not  give  their  final  judg- 
**'  ment  of  and  upon  the  premises  afoic- 
«<  said  until  such  time  as  the  truth  of  the 
*'  said  breaches  of  covenant  sosu^ieated 
<<  by  the  said  plaintiff  shall  have  been 
*<  inquired    into,    and    the    damages, 
*<  which  the  said  J.  has  sustained  bj 
**  reason  of  those  breaches,  shall  have 
^  been  assessed  by  a  jury  of  the  country 
^<  in  that  behalf,  according  to  the  form 
**  of  the  said    statute ;    let   judgment 
"  thereupon  be  stayed  until  such  time 
<<  accordingly ;  **  then  at  the  end,  "  and 
*^  because  according  to  the  form  of  the 
«  said  statute,  &c.  a  jury  ought  to  in- 
*^  quire  of  the  truth  of  the  said  breaches 
^  so  assigned  by  the  said  plaintiff,  and 
*'  to  assess  the  damages  that  the  said  / 
«  has  sustained  thereby,  therefore  the 
*'  sheriff  of  the  said   county  is  com- 
'^  manded  to  summon  twelve  good,  &c. 
**  of  his  bailiwick  to  appear  before  the 
"  justices  of  our  lord  the  king  assigned 
^  to  take  the  assizes   (t)  in   the  said 
county,  on,   &c  at  &c  in  the  said 


i( 


(t)  [By  stat.S&4W.4.c.4f.  S.16. 
**  All  writs  issued  under  and  by  virtue  of 
<'  the  statute  (8  &  9  W.  S.  c.  14.)  shall, 
'*  unless  the  court  where  such  action  is 
'<  pending,  or  a  judge  of  one  of  the  said 
<<  superior  courts,  shall  otherwise  order, 
^  direct  the  sheriff  of  the  county  where 
«  the  action  shall  be  brought,  to  sum- 
**  mon  a  jury  to  appear  before  such 
'<  sheriff  instead  of  the  justices  or  justice 
<<  of  assize  or  nisiprius  of  that  county, 
**  to  inquire  of  the  truth  of  the  breaches 
**  suggestedf  and  assess  the  damages  that 
**  the  plaintiff  shall  have  sustained  there- 


**  by,  and  shall  command  the  said  sheriff 
**  to  make  return  thereof  to  the  court 
**  from  whence  the  same  shall  issue,  at  a 
**  day  certain  in  term  or  in  vacation  in 
^*  such  writ  to  be  mentioned ;  and  such 
**  proceedings  shall  be  had  after  the  re- 
<«  turn  of  such  writ  as  are  in  the  said 
**  statute  in  that  behalf  mentioned,  in 
*^  like  manner  as  if  such  writ  had  been 
**  executed  before  a  justice  of  assize  or 
^  nisi  priui.'*  It  has  been  said  that  this 
enactment  does  not  extend  tocases  where 
the  plaintiff  assigns  breaches  of  the 
condition  of  the  bond  &c.  in  his  declar- 
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"  county  upon  their  oath  to  inquire  of 
**  the  truth  of  the  said  breaches,  and  to 
"  assess  the  damages  which  the  said  X 
**  has  sustained  thereby,  and  let  the  said 
*<  justices  of  assize  make  return  of  the 
"  same  writ  so  as  aforesaid  to  the  said 
^  sheriff  directed,  unto  the  court  of  our 
*"  said  lord  the  king,  here  on 
*^  next  after  next  coming, 

*" together  with  this  writ;  the  same 
"day  is  given  to  the  said  FF. here." 
This  mode  of  entering  up  the  proceed- 
ings upon  record  in  cases  where  a  party 
obtains  judgment  by  default,  or  upon 
demurrer,  seems  to  be  approved  of  in  the 
before  cited  case  of  Hankin  v.  Brooms 
head.  In  the  inquisition  returned  by 
the  jodge,  which  is  in  the  nature  of  a 
potteoy  it  must  be  alleged,  that  the 
jory  have  found  the  truth  of  the  several 
breaches  suggested,  and  damages  must 
be  assessed   for   those  breaches.     See 

» 

the  form  of  the  posUay  2  Saund.  187  c. 
187  d  The  judgment  should  then  be 
as  osuaL  ''  Therefore  it  is  considered 
"  that  the  plaintiff  recover  against  the 
"^  said  defendant  his  ssdd  debt,  and  also 
**  L  for  his  damages  which  he  hath 
**  sustained  as  well  by  reason  of  the 
^  detention  of  that  debt  as  for  his  costs 
^  and  charges  by  him  about  his  suit  in 
''this  behalf  expended,  by  the  court  of 
**  our  siud  lord  the  king  now  here  ad- 
**  adjudged  to  the  said  plaintiff  with  his 
**  assent  And  the  said  defendant  in 
'*  mercy,"  Stc. ;  in  which  are  included 
the  costs  of  the  inquisition.  And  the 
court  of  Exchequer  Chamber  inclined 
to  the  same  opinion  in  the  before  cited 
vmc^  Hankin  v.Broamhead.  The  sub- 


sequent mode  of  proceeding  is  the  same 
as  has  been  already  mentioned  where 
the  judgment  is  entered  upon  a  verdict. 
So  if  the  judgment  be  for  the  plaintiff 
by  default,  the  plaintiff,  instead  of  taking 
judgment,  should  say,  it  is  considered 
that  the  said  J.  ought  to  recover  his  debt 
aforesaid,  and  his  damages  on  occasion 
of  the  detention  of  that  debt ;  and  then 
proceed  exactly  in  the  same  way  as 
above,  in  the  case  of  a  judgment  upon 
demurrer.  If  any  further  breaches  of 
covenant  are  committed,  the  Act  directs 
that  the  plaintiff  may  sue  out  a  scire 
faunas  upon  the  judgment.  The  scire 
facias  ought  to  recite  the  whole  pro- 
ceedings in  the  former  action,  or  at 
least  so  much  thereof  as  to  make  it  ap- 
pear that  the  judgment  is  warranted  by 
the  statute:  it  must  then  suggest  the 
further  breaches,  and  the  same  proceed- 
ings are  to  be  pursued  under  the  sidre 
facias  as  in  the  original  action ;  but  it 
is  not  necessary  there  should  be  any 
other  judgment  than  the  usual  one  in 
a  scire  facias  of  an  award  of  execution  ; 
and  as  the  statute  only  stays  the  pro- 
ceedings in  the  scire  facias  upon  pay* 
ment  of  the  damages,  costs,  and  charges, 
it  should  seem  the  plaintiff  is  entitled 
to  eosts  in  the  scire  facias,  whether  the 
defendant  pleads  to  it  or  not,  notwith- 
standing the  third  section  of  the  same 
statute  8  &  9  W.  S.  c  11.  only  gives 
costs  in  suits  upon  writs  of  scire  facias, 
where  the  plaintiff  obtains  any  award 
of  execution  after  plea  pleaded  or  de* 
murrer  joined*  (k)  See  2  Saund.  187  a* 
n.  (1). 


ation  or  replication.  (See  Tidd*s  Sup- 
plement, 1833,  p.  135.)  But  the  sta- 
tute directs  that  all  writs  issued  under 
the  staL  of  W.  3.  shall  (unless,  &c) 
direct  the  sheriff,  &c.;  and  it  should 
Kern,  therefore,  that  the  subsequent 
word  *«  suggested "  is  sufficient  to  in- 


clude breaches  assigned  in  the  declara* 
tion  or  replication,  as  well  as  those  sug- 
gested on  the  roll.] 

(k)  See  1 1  East,  387-  Brooke  v.Bootky 
Accord.  [See  also  stat.  3  &  4  W.  4. 
c  42.  8. 34.] 
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Case  9. 

&C.  2Keb. 
76.  201.  213. 
1  Sid.  328. 
Debt  on  bond 
for  performance 
of  covenants  in 
an  assignment 
of  a  lease,  in 
which  it  is  co- 
venanted that  it 
then  was  a  good 
and  indefeasible 
lease,  and  that 
the  plaintiff 
should  quietly 
enjoy  the,  &c. 
during  the 
whole  residue 
of  the  teml 
without  any  let 
or  eUsturhanee 
of  the  defeneU 
a$Us.     A  stran- 
ger enters,  and 
breach  is  as- 
signed that  at 
the  time  of 
making  the 
assignment  the 
lease  was  not 
good  and  inde- 
feasible.    The 
breach  is  well 
assigned,  for 
the  first  sen- 
tence is  distinct, 
and  contains  a 
general  cove- 
nant not  re- 
strained by  the 
latter  sentence. 

C  59] 


Gainsford  versus  Griffith. 

DEBT  on  bond,  dated  the  18th  of  October,  in  the  16th 
year  of  the  now  king.     The  defendant  prays  oyer  of 
the  condition,  which  is  for  the  performance  of  covenants  in 
an  indenture  of  assignment  of  the  same  date  made  between 
the  defendant  and  the  plaintiff.    And  upon  oyer  the  defendant 
shews  the  indenture,  in  which  it  was  recited,  that  Richard 
Pagettur,  gent,  by  indenture  of  lease,   dated  the   20th  of 
January,  in  the  14th  of  the  now  king,  had  demised  to  the  de- 
fendant a  house  called  the  White  Lion,  in  King^street,  in  West- 
minster ,  to  hold,  from  the  feast  of  St  Michael  then  last  past,  for 
twenty-one  years,  under  the  rent'of  22t  a-year ;  and  that  the 
defendant,  by  his  indenture  here  brought  into  court,  in  con« 
sideration  of  28/.  fine,  assigned  over  all  his  term  and  interest 
to  the  plaintiff,  and  covenanted  with  the  plaintiff,  that  the  sud 
indenture  of  lease  from  Pagettur,  at  the  time  of  the  sealing  of 
the  said  indenture  of  assignment,  was  a  good,  sure,  perfect, 
and  indefeasible  lease  in  law  of  the  said  messuage,  and  so 
should  stand  and  remain  to  the  plaintiff  during  the  residue  of 
the  said  term  of  twenty-one  years  then  unexpired ;  and  that 
the  plaintiff,  his  executors,  administrators,  and  assigns,  should 
quietly  and  peaceably  have,  hold,  and  enjoy  the  stud  messuage 
during  the  whole  residue  of  the  term,  without  any  let,  denial, 
interruption,  or  disturbance  of  the  defendant,  or  his  executors 
or  assigns,  and  acquitted,  or  otherwise  saved  harmless,  from 
all  incumbrances  had,  made,  committed,  suffered,  or  done  by 
the  defendant  (the  rent  and  covenants  upon  the  original  lease 
only  excepted) ;  and  then  the  defendant  pleads  performance 
of  all  the  covenants  generally.     The  plaintiff  replies,  that 
before  the  making  of  the  indenture  brought  into  court,  one 
Tlunnas  Townley  was  seised  of  the  said  messuage  in  his  demesne 
as  of  fee ;  and  being  so  seised,  the  said  Pagettur  afterwards,  to 
wit,  on  the  said  20th  of  January,  in  the  14th  year  abovesaid, 
entered  into  the  said  messuage  upon  the  seisin  of  the  said 
Toumley,  and  disseised  him,  and  was  seised  in  his  demesne  as 
of  fee  by  that  disseisin ;  and  being  so  seised  by  disseisin,  the 
said  Pagettur  made  the  said  lease  to  the  defendant  for  the  said 
twenty-one  years,  who  assigned  over  to  the  plaintiff  as  before 
mentioned.     And  the  plaintiff  further  says,   that  the   said 
Tawnley  afterwards,  to  wit,  on  the  last  day  of  February,  in 
the  17th  year  of  the  now  king,  entered  upon  the  said  plaintiff 
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and  ousted  him  from  the  said  messuage ;  whereby  the  said  Gainsford 
Townley  was  seised  in  his  former  state,  and  the  plaintiff's  term  ^• 

was  extinct.  And  so  the  plaintiff  assigns  for  breach,  that  the  G^^^'^"- 
said  lease  from  Pagettur^  at  the  time  of  the  making  of  the  in- 
denture of  assignment,  was  not  good,  perfect,  and  indefeasible. 
And  this,  &c. :  wherefore,  &c.  Upon  which  replication  the 
defendant  demurred  in  law. 

And  it  was  argued  by  the  counsel  for  the  defendant,  that 
the  breach  was  not  well  assigned,  because  it  appears  that  the 
plaintiff  was  not  disturbed  or  ousted  by  the  defendanty  or  any 
claiming  under  himy  but  by  Toumlej/y  a  stranger ;  for  though  the 
defendant  has  covenanted  thatPoy^ftwr's  lease  was  indefeasible, 
yet  the  last  words,  "  that  the  plaintiff  shall  enjoy  toithout  inter- 
*'  ruption  of  the  defendant^  &c.  clearly  prove  that  the  defend- 
ant covenanted  only  against  himself y  and  those  only  who  claim 
under  him.  And  upon  this  point  many  cases  were  put,  that 
one  part  of  a  sentence  shall  be  restrained  and  expounded  by 
the  other,  as  Dyer,  240.  a.  *  Termor  for  years  assigns  his  •  Broughton  v. 
tenn,  and  covenants,  that  he  has  not  made  any  former  grant,  °^*^' 
or  any  thing  whereby  his  assignment  shall  be  impaired,  hin- 
dered, or  firustated,  btU  that  the  assignee  may  quietly  enjoy 
without  disturbance  of  any  person.  Here,  by  the  opinion  of 
three  justices,  the  last  words,  which  were  general,  were 
restrained  and  limited  by  the  exposition  of  the  former  words, 
which  were  special  (1)  So  in  the  same  book.  Dyer,  255.  a. 
the  condition  of  a  bond  was,  that  if  the  obligor  suffered  the 
obligee  quietly  to  hold  the  lands  from  year  to  year  during  the 
temi,  and  that  without  trouble  of  any  person ;  it  was  adjudged, 
that  the  last  words  were  expounded  and  limited  by  the 
fomier:  and  also  the  case  of  Sir  George  Trenchard  v.  Hos- 
kinsy  Winch's  Rep.  91,  92,  93.  C.  B.  Litt  Rep.  203.  S.  C. 
waa  cited,  where  a  man  covenanted  that  he  was  seised 
in  fee,  and  that  he  had  good  power  to  sell,  and  that  no  l  60  2 
rerersion  was  in  the  crown,  notwithstanding  any  act  done  by  the 
(xnenasUor ;  the  last  words,  **  notwithstanding  any  act  d&ne^ 
restrain  the  general  sense  of  both  the  first  covenants.     And 

(I)  So  is  'Peles2SiA  Jerviesy  Dyer, 240.  judged  that  the  action  of  covenant  did 

in  the  margin.     Tenant  j^vr  auter  vie  not  lie;  for  "6t/^"  refers  the  subsequent 

•eased  for  twenty-one  years,  and  cove-  words  to   the  precedent  words.     The 

united  that  he  had  not  done  any  act  but  cases  inserted  in  the  margin  of  Dyer 

^  lessee  shall  or  may  enjoy  it  during  are  of  great  authority,  being  collected 

tke  years:  afterwards  within  the  twenty-  by  Lord  Chief  Justice  Treby 
one  years  cestui  que  vie  died :  it  was  ad- 
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Gainsford 
Griffith. 


AparUcularex- 
prts9  covenant 
may  restrain  a 
general  cove- 
nant in  law. 


80  he  concluded,  that  the  first  covenant  here  shall  be  ex- 
pounded and  limited  bj  the  last,  and  consequently  the 
plaintiff  has  assigned  no  breach,  and  therefore  the  replication 
was  insufficient. 

To  which  it  was  answered  for  the  plaintiff,  that  here  the 
first  covenant,  that  the  lease  was  indefeasible,  is  not  restrained, 
nor  can  be  limited  by  the  subsequent  words.     Yet  the  cases 
put  on  the  other  side  were  agreed :  for  the  two  cases  cited 
from  Djer  were  only  one  entire  sentence,  and  not  distinct 
covenants ;  and  then  the  construction  is  to  be  made  upon  the 
whole  sentence.     And  the  case  in  Winch,   though  it  was 
not  adjudged,  but  the  court  divided  in  opinion,  yet  it  may  be 
good  law  (1) ;  for  the  restrictive  words  coming  at  the  end  of 
the  last  sentence  may  indifferently  be  applied  to  both  the  pre- 
cedent sentences ;  for  the  words,  ^'  notwithstanding  any  act 
done,"  &C.  are  applicable  to  the  covenant  that  he  was  seised 
in  fee,  and  to  the  covenant  that  he  had  power  to  sell,  as  well 
as  to  the  covenant  that  there  was  no  reversion  in  the  crown, 
and  the  sense  will  be  good  and  perfect :  and  in  that  case  those 
words,  '^  notwithstanding  any  act  done,**  &c.  were  omitted 
at  the  end  of  the  two  first  sentences  to  avoid  tautology  and 
idle  repetitions,  they,  at  the  end  of  the  last  sentence,  being 
well  applicable  to  all  the  former  sentences ;  et  quod  subinteJUr 
gitur  nan  deest    And  it  was  agreed,  that  a  particular  covenant 
in  fact  may  restr^  a  general  covenant  in  law,  as  in  Nohi^ 
case.   4  Rep.  80.  (2)    But  it  was  sidd,  that  in  this  case  there 


(1)  A  writ  of  error  was  afterwards 
brought  in  K.  B.,  where  it  was  adjudged 
that  the  last  clause,  ^  notwithstanding 
*^  any  act  done,**  &c.  did  not  restrain 
the  first  clause  of  the  covenant,  namely, 
that  he  had  a  good  and  indefeasible 
estate  in  fee ;  but  that  such  clause  was 


absolute  and  general,  because  the  ge- 
neral usage  of  conveyances  is  to  make 
one  covenant  independent  of  the  other; 
and  the  judgment  of  the  C.  B.  was  re- 
versed. 2  Rol.  Abr.  250.  pL  4.  1  Sid. 
S28.  (/) 
(2)  Cro.  Eliz.  674.  S.  C.  by  which 


(J)  In  all  cases  where  several  cove* 
nants  are  contained  in  a  deed,  the  courts 
endeavour  to  ascertain  the  intention  of 
the  parties  from  an  attentive  considera- 
tion of  the  whole  deed,  and  construe 
the  covenants,  either  as  independent  or 
as  restrictive  of  each  other,  according 
to  such  apparent  intention.  Every 
case,  therefore,  must  depend  upon  the 
particular  words  used  in  the  instrument 


before  the  cour^  and  the  distinctioDS 
will  be  found  to  be  very  nice  and  diffi- 
cult. 1 1  East,  633.  HoweU  v.  Richards. 
2  B.5r  P.  13.  Brouming  v.  Wright. 
Post  Vol.  II.  176.  note  (6).  3  B.  & 
P.  56S.  Hesse  v.  Stevenson.  15  East, 
53a  Barton  v.  Fitzgerald.  2  B. 
Moore,  592.  Foord  v.  Wiison.  1  B.  & 
B.  319.  Nind  y.MarshalL  3  Moore, 
703.  S.  C.    [6  M.  &  S.  9.  Sichkmore  v. 
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V, 

Griffith. 


was  an  express  general  covenant  in  fact,  which  is  not,  not  Gainsford 

can  be,  restrained  by  any  other  subsequent  coyenant,  if  it 

cannot  be  construed  as  part  of  the  first  general  covenant. 

And  tins  difference  was  taken,  that  if  a  restrictive  clause  be 

in  the  first  or  last  part  of  a  sentence,  or  at  the  beginning  of 

the  first,  or  at  the  end  of  the  last  sentence,  which  in  good 

sense  may  be  applied  to  the  one  and  the  other,  there  it  shall 

extend  to  both  sentences ;  but  otherwise  it  is  if  such  sentence 

be  {daced  in  the  middle  of  one  or  two  sentences  (4),  as  in 

CnxCar.  106.  Crajfard y. Crai(ford {&);  axidUnd,  495.  Hv^hes 


it  appears  that  the  court  gave  judgment 
Qpon  another  point  The  authority  of 
this  case  upon  the  point  above-men- 
tioned was  questioned  by  Flemhig  C.  J. 
in  2  Brownl.  214.  Prodor  v.  Johnson, 
But  it  has  been  since  recognised  in 
maoj  cases,  and  is  now  considered  as 
an  established  point  of  law.  Vaugh.  126. 
Bayes  v.  Bichentaff.  1  Lev.  57.  Brown 
t.  Brown.  2  Ld.  Raym.  1419.  Ft&min 
T.  StnalL  (m) 

(4)  It  is  questionable  whether  much 
ngard  would  now  be  paid  to  this  mode 
of  construction.  The  chief  object  of 
courts  of  law  at  present  is  to  discover 
tlie  true  meaning  of  the  parties,  and 
to  construe  the  covenants  accordingly. 
As  far  as  the  difference  above  laid  down 
would  tend  to  find  out  the  intention  of 
the  parties,   so  far  would  it  now  be 


adopted  and  no  farther.  The  proper 
rule  seems  to  be  that  which  Lord  Mans-^ 
field  laid  down  in  a  case,  where  the 
question  was,  whether  certain  words  in 
a  covenant  amounted  to  a  condition 
precedent  or  not,  '*  that  the  dependence 
^  or  independence  of  covenants  was  to 
'<  be  collected  from  the  sense  and  meaning 
<'  of  the  parties^  and  that  however  trans- 
^^  posed  this  might  be  in  the  deedy  their 
*^  precedency  must  depend  on  the  order 
'^  of  time  in  which  the  intent  of  the 
^  transaction  requires  their  perform.^ 
"  ance."  Kingston  v.  Preston^  cited 
in  Jones  v.  Barheleg,  DougL  684»  Vid. 
post,  320.  n.  (4),  and  2  B.  &  P.  27. 
Browning  v.  Wright^  per  Heath  J.  and 
1  Sid.'315.  Ferrers  v.  Newton. 
(&)  Litt.  Rep.  80,  81.  S.  C. 


8  B.&  C.185.  SehherY. 
Sikes.  6  A.  &  £.  572.  Stannard  v. 
Forbes.  The  decision  in  the  principal 
ease  appears  to  be  confirmed  by  3  B.  & 
Ad.  189.  iSfitt^  V.  Compton  ;  in  which 
it  vas  observed  by  Lord  Tenterden^ 
that,  except  Milner  v.  Horton.  M'Clel. 
6i7.  (by  the  authority  of  which  the 
court  did  not  feel  themselves  bound), 
there  is  do  case  in  which  a  qualified 
coTenant  has  been  held  to  restrain  a 
^«iieral  one,  where  the  covenants  have 
not  been  connected  with  each  other, 
VOL.  I. 


either  by  preceding  words,  as  in  Brown- 
ing V.  Wright^  or  by  intervening  or 
subsequent  ones. ]  See  also  post.  Vol.  IL 
178,  et  seq.  as  to  the  construction  of 
covenants  of  indemnity. 

{m)  [4  Bing.  N.  C.  678.  Line  v.  Ste~ 
phenson.  6  Scott,  447.  S.  C.  5  Bing.  N.  C. 
1 83. 7  Scott,  69.  S.C.  in  error.  See  further 
on  this  point,  post  Vol.  XL  178  a-  note  to 
Wotton  v.Hele.^  But  an  elcpress  warranty 
in  a  feoffment,  ^hich  is  a  covenant  real, 
will  not  restrain  the  warranty  in  law  aris- 
ing from  the  word  "lilec/iV  Co.  Litt.  384^  a. 

I 


60  &  Gmnsford  versus  6ri£Sth. 

Gainsford    v.  Bennet  (6)  Covenant  that  he  was  seised  in  fee,  ^notwitli- 
V.  ((  standing  any  act  done,"  &c. ;  and  that  the  lands  were  of  the 

RiFFiTH.    yearly  value  of  200t  Here  the  words,  **  notwithstanding,"  &c 
cannot  be  applied  to  the  covenant  concerning  the  value,  be- 
cause they  were  placed  in  the  middle  of  the  sentence.    And 
Q  61  ]       here  the  words  in  the  last  covenant,  ''  without  interraption," 
cannot  be  applied  in  sense  to  the  covenant  that  the  lease  was 
indefeasible;    for  then  the  sentence  would  be  insensible, 
namely  that  the  lease  was  indefeasible  without  the  interrup- 
tion of  the  defendant,  &c :  and  besides,  if  it  was  sensible, 
yet  the  words,  *^  without  interruption,''  &c.  do  not  take  away 
the  force  and  signification  of  the  word  indefeasible,  but  it  re- 
mains an  absolute  general  covenant  as  before*     And  then  the 
lease,  being  defeated  by  a  stranger,  was  a  breach  of  covenant : 
and  so  the  replication  good.     And  of  this  opinion  was  the 
whole  court :  and  judgment  given  for  the  plaintiff.    Saunden 
of  counsel  with  the  plaintiff.  See  Button's  Bep.  74.  87.  Nap- 
per^B  case.  Ibid.  93.     LatcL  Bep.  105. 

(6)  2  RoL  Abr.  24a  pi.  S.    Sir  W.  Jones,  408.  S.  C.    So    is  1  Lev.  4a 
Cooke  Y.  Founds.    S  Ley.  ^  Nertfin  y.  Mwms. 


Case  la  Butler  versus  Wigge. 

HiL  18  &  19  Car.TLHepa.  BolL  93. 

^"^^'ITIE  it  remembered,  that  heretofore,  to  wit,  in 
-'-'  the  term  of  Easter  last  past,  before  our  lord  the 
king  at  Westminster^  came  Henry  Butler y  by  John  Marshy  his 
attorney,  and  brought  here  into  the  court  of  our  said  lord  the 
king,  then  there,  his  certain  bill  against  Thomas  Wiggty 
otherwise  caUed  Thomas  Wigge^  senior,  of  Mentmore^  in  the 
county  of  Bucks,  gent,  in  the  custody  of  the  mRrah^l,  &c.  of 
a  plea  of  debt,  &c. ;  and  there  are  pledges  of  prosecution,  to 
wit,  John  Doe  and  Richard  Roe  ;  which  said  bill  follows  in 
Debt  upon        these  words,  to  wit,  Bucks,  to  wit,  Henry  Butler  complains  of 

Thomas  Wigge,  otherwise  called  Thomas  Wigge,  senior,  of 
Mentmore,  in  the  county  of  Bucks,  gent,  being  in  the  custody 
of  the  marshal  of  the  marshalsea  of  our  lord  the  king,  before 
the  king  himself,  of  a  plea,  that  he  render  to  him  402.  of 
lawful  money  of  England,  which  he  owes  to  and  unjustly 
detains  from  him ;  for  that  whereas  the  said  Thomas^  on  the 


bond. 
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20th  day  of  January,  in  the  year  of  our  Lord  ISGS^  tit  Iveng^    Butler  r. 
hoty  in  the  said  county,  by  his  certain  writing  obligatory,       ^  igoz. 
sealed  with  the  seal  of  him  the  said  Thomas,  and  to  the  court  ' 

of  our  said  lord  the  king  now  here  shewn,  the  date  whereof 
is  the  same  day  and  year  aforesaid,  acknowledged  himself  to 
be  held  and  firmly  bound  to  the  said  Henry  in  the  said  AQL 
to  be  paid  to  the  said  Henry  when  he  should  be  thereunto 
requested.  Yet  the  said  Thomas  (although  often  requested) 
hu  not  yet  paid  the  said  AQL  to  the  said  Henry ^  but  to  pay 
die  same  to  him  has  hitherto  altogether  refused,  and  still 
refuses ;  to  the  damage  of  the  said  Henry  of  20/L  And  there* 
fore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Wednesday  next  after  the  imparlance, 
octaye  of  St.  Hilary  in  this  same  term,  until  which  day  the 
said  Thomas  Wigge  had  leave  to  imparl  to  the  sidd  bill,  and 
then  to  answer,  &a  before  our  lord  the  king,  at  Westminster^ 
comes  as  well  the  said  Henry  Bntler  by  his  8£dd  attorney,  as 
the  said  Thomas  by  W.  Gilmore,  his  attorney ;  and  the  said 
Thomas  Wigge  defends  the  wrong  and  injury  when,  &c.  and  [  62  ] 
prays  oyer  of  the  said  writing  obligatory,  and  it  is  read  to 
him;  he  also  prays  oyer  of  the  condition  of  the  said  writing  Oyer  of  the 
obligatory,  and  it  is  read  to  him  in  these  words,  to  wit,  "  The  ~»*"*^«"- 
^  condition  of  this  obligation  is  such,  that  if  the  above 
^  bounden  Thomas  Wigge,  his  heirs,  executors,  and  admini- 
^  strators,  and  every  of  them,  do  in  all  things  stand  to,  abide 
^  by,  fulfil,  perform,  and  keep  the  award,  arbitration,  order, 
^  determination  and  judgment  of  Henry  Cotcper,  of  Ivengfioe, 
^  in  the  county  aforesaid,  gentleman,  and  William  Johnson, 
^  of  IvengJtoe  Aston,  in  the  county  aforesaid,  gentleman,  arbi- 
**  trators  indifferently  elected  and  chosen,  as  well  on  the  part 
^  and  behalf  of  the  above  bounden  Thomas  Wigge  of  the  one 
^  part,  and  the  above-named  Henry  Butler  of  the  other  part, 
to  award,  arbitrate,  determine,  and  judge  of  and  for  all 
manner  of  action  and  cause,  actions  and  causes  of  actions, 
^  suits,  controversies,  debts,  dues,  accompts,  claims,  and  de- 
**  mands,  trespasses,  biUs,  bonds,  judgments,  executions,  and 
'^all  things  whatsoever  had,  moved,  or  stirred,  occasioned, 
"  b^un,  depending,  or  being,  between  the  said  parties,  before 
''the  day  of  the  da1;e  hereof:  and  likewise  if  the  above 
**  bounden  Thomas  Wigge  shall  secure  and  discharge  the  said 
**  Henry  Butler  of  and  from  all  manner  of  suits,  action^ 
^  debts,  trespasses,  bills,  bonds,  judgments,  executions,  and 
"*  an  whataoever  may  arise  by,  finom,  or  under  any  pretence 
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*'  or  oolour  of  TTunnas  Wigge^  junior,  eon  of  the  said  Hunmu 
'^  ^^9^y  above  bounden,  so  always  that  the  sud  award,  arbi- 
*'  trament,  order,  final  detennination  and  judgment  of  the 
*'  said  arbitrators,  of  and  for  or  concerning  the  premisee,  be 
*'  made  and  given  np  by  writing  indented  under  their  hands 
and  seals,  at  or  before  the  twenty-third  day  of  this  instant 
Januanfy  and  ready  to  be  delivered  to  the  said  parties,  at 
or  in  the  King^s  Head  in  Ivenghoe^  situate  in  the  oounty 
'^  aforesaid.  But  if  the  said  arbitrators  nominated  and 
elected  as  aforesaid,  shall  not  agree  upon  their  detennina- 
tion and  final  judgment  of  the  said  premises,  that  then  they 
shall  choose  and  elect  one  indifferent  man,  and  iketf  shall 
''  stand  to  his  final  end  and  determination  and  judgment, 
''  which  he  shall  give  and  determine  on  or  before  the  twenty- 
eighth  day  of  this  instant  January,  under  his  hand  and 
seal,  that  then  this  present  obligation  to  be  void  and  of 
'*  none  effect,  or  else  to  stand  and  remain  in  full  power, 
'^  force  and  virtue."  Which  being  read  and  heard,  the  siud 
Thomas  says,  that  the  said  Henry  Butler  ought  not  to  have  or 
maintain  his  said  action  thereof  against  him,  because  he  says 
that  the  said  arbitrators,  in  the  said  condition  above  named, 
nuide  no  award,  order,  or  judgment  of  and  upon  the  pre- 
mises above  specified  in  the  condition  of  the  sud  writing  obli- 
gatory on  or  before  the  said  23d  day  of  January;  and  the 
siud  Thomas  Wigge  further  says,  that  the  umpire  chosen  by 
the  said  arbitrators  made  no  umpirage  determination,  or 
judgment  of  and  upon  the  premises,  above  likewise  men- 
tioned in  the  condition  of  the  said  vrriting  obligatory,  on  or 
before  the  said  28th  day  of  January ,  in  the  said  condition 
above  mentioned ;  and  that  no  suits,  actions,  debts,  trespasses, 
bills,  bonds,  j\idgments,  executions,  or  other  things  whatso- 
ever, have  arisen  by  or  from  any  pretence  or  colour  of  Thomat 
^99^9  junior,  in  the  condition  of  the  said  writing  obligatory 
above  named,  from  the  day  of  the  date  of  the  said  writing  ob- 
ligatory hitherto.  And  this  he  the  said  Jlunnas  Wiggey  senior, 
is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  fiud 
Henry  Butler  ought  to  have  or  maintain  his  said  action  thereof 
against  him,  &c. 

And  the  said  Henry  Butler  says,  that  he,  by  any  thing  by 
the  said  Thomas  Wigge,  senior,  above  in  pleading  allied,  ought 
not  to  be  barred  from  having  his  said  action  thereof  against 
the  sidd  TTiamas  Wigge,  because  he  says  that  well  and  true  it 
is,  that  the  said  arbitrators  above  named  in  the  said  condition 
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did  not  make  any  awaid,  order,  or  judgment  of  and  upon  the    Butlbr  «. 
premiseB,  in  the  said  condition  above  mentioned,  in  manner      Wigge. 
and  form  as  the  said  Thomas  has  above  thereof  in  pleading  ' 
alleged ;  bat  the  said  Henry  further  says,  that  the  said  arbi-  bitnton  made' 
trators,  after  making  the  sud  writing  obligatory,  to  wit,  on  ^  awwd, 
the  said  23d  day  of  Jamuary^  in  the  said  condition  above 
mentioned,  at  Ivenghoe  aforesaid,  in  the  said  county,  did  duly 
choose  Francis  Duncambe,  of  Ivenghoe  aforesaid,  gent,  being  yet  they  chose 
an  indifferent  person,  to  be  an  umpire  to  make  final  end,  *°*™p"^ 
detennination,  and  judgment  between  the  said  parties  of  and 
upon  the  premises,  in  the  said  condition  above  mentioned,  ac- 
cording to  the  form  and  effect  of  the  said  condition :  which 
said  umpire  so  chosen,  afterwards,  and  before  the  said  28th 
day  of  January^  in  the  year  of  our  lord  aforesaid,  at  Ivenghoe 
aforesaid,  in  the  said  county,  having  taken  upon  himself  the 
burden  of  awarding,  ordering,  and  finally  determining  the  said 
premises  in  the  said  condition  above  likewise  mentioned,  by 
his  certain  writing  of  umpirage  indented,  under  his  hand  and  who  by  mden. 
seal,  (and  to  the  court  of  our  said  lord  the  king,  now  here,  hmd'Mid^Beal* 
shewn,  the  date  whereof  is  the  day  and  year  aforesaid,)  did  ?o^  brought 
order,  award,  determine,  and  adjudge  of  and  upon  the  said 
premises,  that  the  said  Thomas  Wigge^  senior,  his  executors, 
or  administrators,  should  pay  to  the  said  Henry  Butler,  his  awarded  that 
executors,  administrators,  or  assigns,  &L  of  good  and  lawful  should  m  to 
money  oi  England,  upon  the  29th  day  o(  January  then  instant,  ^^  plaintiffs/, 
at  or  in  the  then  mansion-house  of  Edward  Newens,  situate  at  januaiy ; 
the  King^s  Head^  in  Ivenghoe  aforesaid,  in  satisfaction  and      [  64  ] 
discharge  of  all  controversies  and  demands  between  the  said 
parties,  before  the  20th  day  of  the  said  month  of  January^ 
and  that  there  should  be  an  end  of  them  for  ever,  and  that  the 
said  parties  should  from  thenceforth  be  friends,  as  by  the  said 
award  more  Ailly  appears.     And  the  said  Henry  in  fact  says^ 
that  the  said  Thomas  Wigge  the  now  defendant,  afterwards, 
to  wit,  on  the  said  27th  day  of  January  in  the  year  aforesaid, 
at  Ivenghoe  aforesaid,  in  the  ssdd  county,  had  notice  of  the  said  defendant  had 
award  in  form  aforesaid  made,  and  that  he  has  not  paid  to  hM'^t^iMid'"' 
the  said  Henry  Butler  the  said  6L  upon  the  said  29th  day  of  the  &. 
January,  according  to  the  form  aud  effect  of  the  said  award. 
And  this  he  the  said  Henry  Butler  is  ready  to  verify*  Where- 
fore he  prays  judgment,  and  his  debt  aforesaid,  together  with 
his  damages  on  occasion  of  the  detention  of  that  debt,  to  be 
adjudged  to  him,  &e. 
General  demurrer  and  joinder  in  demurrer.  Demurrer. 
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64  Butler  versus  Wigge. 

Butler  r.        But  because  the  court  of  our  said  lord  the  king,  now  here, 

Wigge.       jg  jjq^  yg^  advised  of  giving  their  judgment  of  and  upon  the 

r   '  1a  •         *  premises,  a  day  is  therefore  given  to  the  said  parties  before 

▼ult.  our  lord  the  king,  at  Westminster^  until  day 

*  [  65  ]      next  of  the  to  hear  their  judgment  of  and 

upon  the  jMremises,  becanue  the  court  of  our  said  lord  the  king 

now  here,  is  thereof  not  yet,  &c. 


Case  10.  Butler  versus  Wigge. 

2  Keb.  204.  T^EBT  upou  bond.  —  The  defendant  prayed  oyer  of  the 
port  thT3i.  condition,  which  is,  that  if  the  defendant  should  stand 

tion  of  an  arbi-  to,  and  abide  by,  the  award  of  two  arbitrators  of  all  actions, 
the  court  will  &^  ^  ^^^  ^^  award  be  made  on  or  before  the  23d  day  of 
transpose  or  re-  January:  "  but  if  the  arbitrators  shall  not  agree  upon  their 
words,  and  eon.  ^^  award,  that  then  they  shall  choose  and  elect  an  indifferent 
strue  It  aocard-   «  msiJiy  and  they  shall  stand  to  his  final  end,  determination, 

ing  to  the  ob-  ,  "^  .  ,  . 

▼ions  intent  of  ''  and  judgment,  which  he  shall  give  and  determine  on  or 
the  parties.        u  \yQfoTQ  the  28th  of  January y  under  his  hand  and  seal,  that 

'^  then  this  obligation  shall  be  void,"  &c  And  the  defendant 
pleaded  that  neither  the  arbitrators  nor  umpire  made  any 
award  or  umpirage  according  to  the  form  and  effect  of  the 
condition  of  the  obligation.  The  plaintiff  replied,  and  con- 
fessed that  the  arbitrators  did  not  make  any  award,  but  said, 
that  they  chose  an  umpire,  who  awarded  that  the  defendant 
shoidd  pay  to  the  plaintiff  a  certain  sum  of  money  in  lieu  and 
satisfaction  of  all  controversies,  &c  and  assigned  a  breach 
for  non-payment  of  the  money.  Upon  which  the  defendant 
demurred  in  law. 

And  it  was  objected  that  the  defendant  was  not  bound  to 
perform  the  award  of  the  umpire ;  because  the  condition  was 
in  that  part  void  and  insensible ;  for  the  words  are  rather 
directory  than  conditional,  as  before  appears :  and  it  is  also 
insensible,  because  it  is  said  that  the  arbitrators  shall  choose 
an  indifferent  man,  and  '^  they "  shall  stand  to  his  award ; 
which  word  "  they  "  in  this  place,  being  in  the  plural  number, 
signifies  the  arbitratorsy  and  not  the  defendant :  also  it  does 
not  appear,  upon  what  matter  the  umpire  should  make  his 
award ;  for  it  is  not  limited  by  the  condition  to  be  made  upon 
the  premises  (I)  ;  so  that  the  defendant  is  not  by  the  words  to 

(1)    Sefr  All.   51.     Bose  v.  Spark.    Ibid.  278.    Perry  y.  Nicholson.    Post. 
1  Burr.  277.     Hawkins  v.  Colclough.     324s  n.  (2). 
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perfonn  the  award:  and  it  would  be  absurd  to  say,  that  the    Butler  v. 
defendant  would  be  bound  by  the  bond  that  the  arbitrators      Wigob, 
should  perform  the  award  of  the  umpire :  and  it  cannot  be  * 

intended  that  the  word  they  should  refer  to  the  plaintiff  and 
defendant  both,  for  then  the  defendant  would  be  bound  that 
the /)2ain/E)^  should  perform  the  award ;  which  is  more  absurd, 
and  against  the  intention,  that  the  pkintiff  should  have  power       C  ^  ] 
to  nuike  the  defendant  forfeit  his  bond  whether  he  will  or  not :  If  the  conditioD 
and  though  generally,  if  a  condition  be  altogether  insensible  inMorible  or 
and  void,  the  obligation  will  be  single  (2)^  yet  in  this  case  the  ^^id,  the 
condition  is  good,  notwithstanding  these  words  are  insensible ;  nngie.  (a) 
for  the  first  part  of  the  condition  to  perform  the  award  of  the 
arbitrators  is  good,  and  is  a  proper  condition,  which  is  su£B- 
cient  to  defeat  the  obligation:   and  if  the  defendant  hath  Buttftheooo- 
performed  it,  or  if  he  be  excused  by  law  therefrom  by  the  ^^°"  ^^^^ 
arbitrators  having  not  made  any  award,  (as  in  this  case,)  the  parts,  one  good 
obligation  is  saved :  and  because  the  words  are  deficient  in  the  "i'^a^ 
other  part  of  the  condition,  the  intention,  of  the  parties  will  obligor  per- 
not  serve ;  as  appears  by  the  book  of  39  H.  6.  10.  a.  where  the  p"*^  or  bew^ 
.condition  of  an  obligation  was,  that  if  the  defendant  did  not  «u*«<l  ^y  i*^ 
pay  BO  much  money,  the  obligation  should  be  void,  it  was  bond  is  saVed, 
adjudged,  upon  the  toordsy  that  the  obligation  was  saved  by  the  ^  ^-  5?""*  * 
non-payment  of  the  money,  though  the  intention  of  the  parties  24s.  Da  Cosu 
was,  that  the  defendant  should  be  bound  to  pay  the  money,  ^*  ^•^ 
and  not  to  omit  paying  it,  as  was  expressed  by  the  words  (3) : 


(2)  So  is  Co.  Litt  206.  a.  1  Rol. 
Abr.  419.  (C.)  pi.  2.  Ibid.  420.  (E.) 
pL  1.  3  Lev.  74, 75.  Graham  v.  CVtito- 
sAow.  With  respect  to  impossible  or 
Toid  conditions,  the  following  distinc- 
tioD  has  been  taken;  that  where  the 
condition  is  underwritten  or  indorsed^ 
that  is  only  void,  and  the  obligation  is 
■ingle ;  but  where  the  condition  is  part 
of  Uie  lien  itself,  and  incorporated  there- 
with, (as  in  a  recognizance  by  bail,)  if 
the  condition  be  impossible,  the  obliga- 


tion is  void.    1  Salk.  172.  Putterton  v. 
Agnew. 

(3)  S.  C.  Bro.  Conditions,  98.  ObU- 
gaiion,  42.  and  1  Rol.  Abr.  419.  (B.) 
pi.  1,  2.  But  this  case  has  been  over- 
ruled by  subsequent  authorities.  2  Mod* 
285.  Wells  v.  Wright.  S.  C.  Freem.  247. 
pi.  261.  1  Sid.  105, 106.  Vernon  v.  Al- 
sop.  S.  C.  1  Lev.  77.  11  Mod.  193. 
Wells  y.  Ferguson.  S.  C.  2  Salk.  463. 
11  Mod.  199.  Dougl.  383,  384.  3d  ed. 
JSache  v.  Proctor.  (6) 


(a)  SecuSf  if  the  condition  be  only 
improbable.  2  H.  Black.  163.  French 
V.  OmplM.  6  T.  R.  200.  S.  C.  per 
Ld.  JCm^ofi  C.  J.    Ibid.  211. 

(6)  This  principle  has  been  extended 


to  promissory  notes.  Therefore  a  note 
containing  the  words  ''I  promise  not 
"  to  pay,"  was  held  to  be  a  valid  note. 
See  Bayley  on  Bills,  4th  ed.  6. 
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Butler  versits  Wigge. 


Butler  v.   and  so  it  was  concluded  that,  the  arbitrators  not  haying  made 

WiGGB.       any  award,  the  condition  was  performed,  and  the  obligation 

^  saved,  although  the  award  of  the  umpire  was  not  performed, 

because  the  performance  of  the  umpire's  award  was  not  any 

part  of  the  condition,  but  was  insensible  and  absurd. 

Any  words  by        But  it  was  resolved  and  adjudfi^  by  the  court,  that  the 

which  the  inten-  _.  .  _  i.iii- 

tion  can  appear,  Condition  was  good  cnough  m  that  part,  though  it  was  not 
are  roflScient  to  g^  properly  expressed  as  it  should  be ;  and  that  the  defendant 

make  a  condi-  •  • 

tion  of  a  bond,    had  forfeited  his  bond  by  the  non-performance  of  the  award 

of  the  umpire :  and  they  eaid  that  any  words,  by  which  the 
intention  of  the  parties  can  appear,  are  sufficient  to  make  a 
condition  of  an  obligation ;  for  if  the  words,  though  they  are 
improper,  should  be  construed  void  and  not  a  condition,  then 
in  many  cases,  and  perhaps  in  this  very  case,  the  obligation 
would  be  single  and  of  force  against  the  defendant,  although 
he  has  performed  the  condition  of  it  according  to  the  intention 
of  the  parties :  and  the  condition,  being  for  the  benefit  of  the 
defendant  the  obligor,  shall  be  construed  favourably  for  his 
advantage :  and  though  here  such  construction  is  to  the  pre- 
judice of  the  defendant,  yet  the  law  is  the  same  in  all  cases, 
and  cannot  be  altered  in  this  particular  case  (4) :  and  judg- 


The  condition 
of  a  bond  shall 
be  construed 
fkyourably  for 
the  benefit  of 
the  obUgcr. 


(4)  So  is  Sir  W.  Jones,  181.  Ea^ 
ton  y.  Butter.  S.  C.  Pahn.  552.  S  Lev. 
137,138.  Stanley  y.Feame.  lWil8.61. 
Box  v.  Day.  1  Ld.  Raym.  38.  Avery 
V.  White*  If  there  be  an  omission  of 
the  usual  conclusion  of  a  conditioD, 
namely  that  then  the  obligation  shall 
be  void,  &c.  yet  the  condition  b  good, 
and  it  is  a  good  defeasance  of  the  bond. 
Insensible  and  repugnant  words  shall  be 
rejected.  2  Saund.  79.  Matdeverer  v. 
Hawxby.  Cro.  Jac.  358.  Goodman  v. 
Knight.  3  Lev.  21,  22.  Langdon  v. 
Goole.  2  Salk.  462.  CromweU  v.  Gruns- 
den.  S.  C.  1  Ld.  Raym.  335.  2  Str. 
945.  Lambert  v.  Branthwaite.  Where 
the  condition  of  a  bond  is  entire,  and 


the  whole  be  against  law,  it  is  void ;  but 
where  the  condition  consists  of  several 
different  parts,  and  some  of  them  are 
lawful,  and  the  others  not,  it  is  good 
for  so  much  as  is  lawful,  and  void  for 
the  rest  2  Bro.  C.P.  381.  Rex.  v. 
Yale.  S.  C.  5  Vin.  99.  pi.  9.  MSS. 
2  Ld.  Raym.  1459.  Chesman  v.  Nainby. 
Hob.  14.  Norton  v.  Simms.  S.  C. 
Moore,  856, 857.  pi.  1 175.  3  Rep.  83.  a. 
Twyne's  case.  1  Vent  237.  Mosdei  v. 
Middleton.  (c)  But  if  a  bond  is  given 
with  condition  to  do  a  thing  against  an 
act  ofparliamenty  and  also  to  pay  a  just 
debt,  the  whole  bond  is  void ;  because 
the  letter  of  the  statute  makes  it  void^ 
and  is  a  strict  law.    Hob.  14.  (d) 


(c)  4  M.  ^  S.  QQ,  Newman  v.  New- 
man. S.P.;  andsee5Taunt.727.  Green- 
wood  V.  Bishop  of  London.  1  Marsh. 
292.  S.  C. 

(d)  But,  unless  the  act  of  parliament 


expressly  enacts,  that  all  securities  and 
instruments  which  contain  matters  con- 
trary to  the  act  shall  be  absolutely  void, 
BO  much  only  of  such  securities  and 
instruments  as  is  contrary  to  the  act 
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ment  was  given  for  the  pluntiff.     Saunders  of  counsel  with 
the  defendant. 


will  be  avoided,  and  the  rest  will  stand 
good ;  as  in  the  case  of  the  property-tax 
acts,  which  were  repeatedly  held  to 
aroid  only  so  much  of  the  indenture  or 
bond  as  was  contrary  to  the  acts ;  and 
that,  whether  the  covenants  and  clauses 
were  separate  or  not.     11  East,  165. 


Gashell  v.  Kinff.  1 3  East,  87.  Wiffg  v. 
ShuiUewarth.  15  East,  440.  Howe  v. 
Sjfnge.  4  Taunt.  105.  Fuller  v.  Abbott. 
See  8  East,  Kerrison  v.  Cole.  1  B. 
&  C.  327.  BiddeU  v.  Leader.  [7  Bing. 
423.  Collins  y.  Gwynne.  5M.&P.276. 
S.  C.  2  Bing.  N.  C.  7.  S.  C.  in  error.] 


TurbiU's  Case. 

Easter,  19  Car.  IL 

FWIURBILL,  an  attorney  of  the  Song's  Bench,  contracted 
■JL  withoneiVetnra«on,forthepurchaseofcertainlands;  and, 
by  articles  of  agreement,  covenanted  with  Nevtnson  to  pay 
him  200/1,  when  Nevinson  should  make  a  good  conveyance 
to  TurbiU  of  the  lands,  discharged  from  all  incumbrances : 
Necinson  afterwards  made  a  conveyance  to  TurbiU^  but  there 
were  incumbrances  upon  the  estate  which  were  not  discharged. 
But  one  Norton  a  scrivener,  and  other  creditors  of  Nevinson^ 
hearing  of  this  covenant  of  TurbiU,  levied  several  plaints  in 
the  court  of  one  of  the  sheriffs  of  London^  in  the  counter, 
agunst  Nevinson  for  their  several  debts ;  and  upon  nihil  re- 
turned against  him,  according  to  the  custom  there  of  foreign 
attachmenty  the  monies,  which  TurbiU  had  so  covenanted  to 
pay,  were  attached  in  his  hands,  as  a  debt  owing  by  him  to 
the  said  Nevinson  (1);  upon  which  TurbiU  sued  out  a  writ 


Case  11. 


[67  ] 

a  c.  1  Sid. 

S6S.     2  Keb. 
346.   An  attoiv 
oey  or  other 
officer  of  K.  B. 
ahall  not  have 
his  privilege 
against /bmpni 
cUtackments  in 
London.  Cont. 
2  Leon.  156. 
Lodge's  case. 
Dy.287.  a  in 
marg.  Whipp 
and  Sallew's 
case.  1  Leon. 
189.  Edward's 
and  Tedbury*8 
case,  1  Show. 
ll.(«) 


(1)  This  custom  was  certified  by 
Starkey^  recorder  of  London,  to  be, 
**  that  if  a  plaint  be  affirmed  in  London 
**  before,  &e.  against  any  person,  and  it 
^  be  returned  nihilf  if  the  plaintiff  will 
'^surmise  that  another  person  within 
**  the  city  is  a' debtor  to  the  defendant 
"  io  any  sam,  he  shall  have  garnishment 
"  against  him  to  warn  him  to  come  in 


^*  and  answer  whether  he  be  indebted  in 
"  the  manner  alleged  by  the  other ;  and' 
^  if  he  comes  and  does  not  deny  the 
<<  debt,  it  shall  be  attached  in  his  hands, 
"  and  after  four  defaults  recorded  on 
**  the  part  of  the  defendant,  such  per* 
*<  son  shall  find  new  surety' to  the  plain- 
<<  tiff  for  the  said  debt ;  and  judgment 
<<  shall  be,  that  the  plaintiff  shall  have 


(a)  [S.  P.  decided  on  the  authority  of  this  case,  8  T.  R.  417.  Bidge  v.  Hard" 

eastk.'] 
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Turbill's  Case. 


Turbill's    of  privilege,  as  a  clerk  of  the  court  of  King's  Bendi,  directed 
Case.         to  the  mayor,  aldermen,  and  sheriffs  of  London,  reciting  that 
the  chief  clerks  of  the  court,  and  their  clerks,  from  time 
whereof,  &c.  have  been  impleaded  "  in  our  court  before  us, 


''judgment  against  him,  and  that  he 
''  shall  be  quit  against  the  other,  after 
''  execution  eued  out  by  the  plaintiff.*^ 
22  Edw.  4.  30.  b.  1  RoL  Abr.  55^. 
pi.  4.  Godb.400,  401.  pl.483.  Hem 
V.  Stubhs.  But  if  no  execution  be  sued 
out,  the  plaintiff  may  go  on  with  the 
suit  below,  and  the  defendant  may  sue 
his  debtor,  notwithstanding  the  judg- 
ment ;  Dyer  88.  a. ;  so  certified  by 
Brook  Recorder,  7  Edw.  6.  (b)  The 
plaint  may  be  exhibited  in  the  mayor's 
or  sheriff's  court;  but  it  is  said  that 
the  proceeding  in  the  mayor's  court 
is  more  expeditious  and  less  expen- 
sive, (c)  The  plaintiff  finds  common 
pledges  to  prosecute  his  plaint,  and 
thereupon  process  issues  by  a  summons 


directed  to  the  serjeant  at  mace  to  sum- 
mon the  defendant,  who  makes  return 
that  the  defendant  has  nothing  whereby 
he  can  be  summoned.  A  custom  has 
been  said  to  prevail,  not  to  summon 
the  defendant  or  give  him  any  notice 
of  the  plaint,  so  that  the  attachment 
issued  without  his  privity  or  knowledge. 
This  custom,  however,  has  been  justly 
exploded,  as  being  contrary  to  the  first 
principles  of  justice :  and  a  judgment  of 
foreign  attachment,  which  appeared  to 
have  been  given  without  a  summons  tad 
nihil  returned^  was  adjudged  to  be  er* 
roneous  and  void.  For  inasmuch  as 
the  attachment  is  founded  upon  the 
default  of  the  defendant's  appearance 
to  the  plaint,  how  can  he  be  said  to 


(b)  \  B.  &  B.  491.  Wetter  v. 
Rucker^  S.  P. ;  where  the  court  held, 
that  the  custom  that  execution  must  be 
sued  out  should  be  strictly  pursued,  and 
that  no  voluntary  payment  by  the  gar- 
nishee to  the  plaintiff  will  protect  the 
garnishee  from  his  liability  to  the 
defendant  [See  also  4  Bing.  N.  C. 
782.  Magraih  v.  Hardy.  S.  P.  6  Scott, 
627.  S.  C]  To  give  the  lord  mayor  s 
court  jurisdiction,  it  is  not  sufficient 
that  the  garnishee  reside  within  the 
'  city ;  the  debt  due  from  the  defendant 
to  the  plaintiff  must  also  have  accrued 
there.  Traub  and  others  v.  Schmidt, 
Manning's  Index,  Appendix,  Foreign 
Attachment,  p.  S50.  [S  Dougl.  281. 
TVimv.  Williams.^  And  if  an  action  be 
brought  by  the  defendant  against  a  gar- 
nishee, and  payment  under  the  foreign 
attachment  be  set  up  as  a  defence, 
although  the  judgment  is  primd  facie 
evidence  that  the  debt  arose  within  the 


city,  yet  this  being  a  record  of  an  in- 
ferior court,  evidence  may  be  admitted 
to  prove  the  contrary.  2  Camp.  19. 
Huxham  ▼.  Smith,  [If  to  a  plea,  by 
the  gambfaee,  of  a  recovery  under  the 
foreign  attachment,  and  that  the  creditor 
had  execution,  the  plaintiff  replies  that 
no  execution  was  executed,  on  which 
the  defendant  joins  issue ;  the  jury  are 
not  estopped,  by  a  record  of  satisfaction 
in  the  foreign  attachment,  from  finding 
according  to  the  fact  4  Bing.  N.C. 
782.    6  Scott,  627.  S.  C] 

(e)  An  attachment  in  thel  mayor's 
court,  if  there  be  no  opposition,  may 
be  finished  in  five  days:  it  continQes 
in  force  always,  and  the  plaintiff  may 
proceed  when  he  will ;  but  an  attach- 
ment in  the  sheriff'p  court  is  a  third 
part  more  chargeable,  and  cannot  be 
determined  under  three  weeks;  nor 
continues  in  force  above  sixteen  weeks. 
Com.  Dig.  Attachment  (A.). 
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"  and  not  ekewhere,  nor  ought  they  to  be  drawn  into  eza-    Turbill's 
"  mination  before  any  secular  justices^  or  judges,  in  any  pleas        Case. 
"  (felonies,  appeals,  and  freeholds  excepted) ;  yet  neyertheless 
^  the  said  creditors  had  drawn  the  said  TurbiUy  being  one  of 


hare  been  guilty  of  a  default  of  appear- 
ance if  he  has  never  been  summoned  to 
appear?     8  Wils.  297.  Fisher  v.  Lane. 
S.  C.  2  Black.  Rep.  834.   But  it  was  ob- 
served by  Lord  EUenborough  in  M^Do" 
nid  V.  Hughesy  3  East,  372.,  <<  that  in 
**  the  report  of  this  case  by  Mr.  Justice 
'*  BlaeksUmej  De  Grey  C.  J.  assigns  as  a 
^  reason  for  the  decision,  that  thejudg- 
^  ment  in  the  mayor's  court  did  not 
^  appear  to  be  such  as  fell  within  the 
"  custom ;  there  being  no  summons  of 
**  the  defendant /^tfA^r,  nor  any  rehim  of 
**  nikUT  (d)    But  where  there  is  a  re- 
tam  of  non  est  inventus  and  nihil,  that 
assigns  a  reason  why  he  could  not  be 
summoned.      When  the   summons    is 
returned  nihU,  then  upon  a  suggestion 
entered    that    A.  is  indebted   to    the 
defendant,  a  precept  goes  to  the  Ser- 
jeant at  mace  to    attach  the   money 
in  the  hands  of  A.    See  the  Form,  2 
Lntv.  980,    981.  North  v.   WinsheU. 
And  after  four  defaults  by  the  defend- 
ant, a  sctre  facias  issues  against  A,    If 
1»  acknowledges  the  debt  to  the  de- 
fendant, and  the  plaintiff  swears  to  the 


truth  of  his  debt,  which  he  must  do  in 
person  and  not  by  attorney ;  2  Lutw. 
985. ;  and  finds  real  pledges  to  return 
the  money  attached,  in  case  the  defend- 
ant should  disprove  the  original  debt 
within  a  year  and  a  day,  the  plaintiff 
has  judgment  and  execution  for  the 
money  in  the  hands  of  A,y  and  shall  ac- 
knowledge satisfaction  for  them  upon  the 
record.JCom.  Dig.  AUachment {Ay]  (e) 
But  it  seems  that  it  is  not  necessary  that 
the  plaintiff  should  swear  to  the  truth  of 
hi^  debt:  and  in  the  before-cited  case 
of  M* Daniel  v.  Hughes,  it  was  decided 
that  the  garnishee  is  not  bound  to  prove 
the  debt  of  the  plaintiff  below  who  at- 
tached the  money  in  his  hands,  although 
by  the  course  of  proceedings  in  the 
mayor's  court,  bail  not  having  been  put 
in,  the  plaintiff  below  was  not  obliged  to 
prove  the  debt  to  entitle  parties  to  re- 
cover against  the  garnishee.  How- 
ever, a  foreign  attachment,  like  the 
process  by  distringas  in  the  courts  at 
Westmmstery  is  to  no  other  purpose  than 
to  compel  the  appearance  of  the  defend- 
ant.   Therefore  if  he  appear  within  a 


{d)  [However,  in  1  Mann.  &  G.  1. 
Bruee  v.  Waii.  1  Scott,  N.C.81.  S.C.  the 
conrt  of  C.  P.  denied  that  the  statement 
in  Blackstone  was  inconsistent  with  the 
Rport  in  Wilson ;  and  decided  accord- 
ingly that  a  custom  in  an  inferior  court 
to  ianie  process  of  foreign  attachment 
without  a  previous  summons  is  bad; 
sod  that  if  the  record  of  the  proceedings 
does  not  allege  that  any  summons  issued, 
it  is  error,  of  which  the  garnishee  may 
Uke  advantage  for  the  reversal  of  the 
judgment,  although  the  original  defend- 


ant has  not  appeared.  But  it  is  no 
answer  to  a  plea,  by  the  gamishecy  of  a 
recovery  and  execution  in  the  foreign 
attachment,  that  the  plaintiff  had  no 
notice  of  the  proceedings.  4  Bing.  N« 
C.  782.  Magrath  y.  Hardy.  6  Scott,  627. 
S.  C] 

(e)  The  plaintiff  cannot  take  money 
or  goods  out  of  the  hands  of  a  garnishee 
who  has  a  lien  upon  them,  without  dis- 
charging the  lien.  5  Taunt  575.  j^a- 
than  V.  Giksy  per  Gibbs  C.  J. 
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TurbiU's  Case. 


Turbill'8 
Case. 


(( 


€( 


It 


€€ 


the  clerks  of  Sir  Robert  Henley ,  knight,  chief  deik  assigned 
to  inrol  pleas  in  onr  court  before  U8»  into  plea  and  exa- 
mination before  you,  or  some  of  you,  upon  phdnts  IcTied 
agunst  the  said  Nemnsany  in  enervation  of  the  said  custom. 


year  and  a  day  and  put  in  bail,  though 
after  judgment  and  execution  against 
the  garnishee,  the  attachment  is  at  an 
end ;  Sir  T.  Jones,  222,  223.  Lewis  v. 
WdUis.  Carth.  26.  Andrews  v.  Clerke. 
3  T.  R.  313.  n. ;  if  satisfaction  be  not 
entered  upon  the  record.  So  it  b  if 
the  defendant  surrender  himself  at 
any  time  before  satisfaction  acknow- 
ledged. Com.  Dig.  Auachment  (E). 
In  £iMimijMi<;the  recovery  and  execution 
in  the  foreign  attachment  may  be  given 
in  evidence  under  the  general  issue; 
2Lutw.995.  Weils  r.  Needham.  S.C. 
1  Ld.  Raym.  180.  1  Salk.  280.  Brook 
y.  Smith.  3  Wils.  297.  2  Black.  Rep. 
834.  lSalkr291.  SavoffescBse.  iLd. 
Raym.  727.  Palmer  v.  Hooke,  Skin. 
639.  Briat  v.  GylL  3  East,  367. 
M^Danid  v.  Hughes^  which  see  (/); 
though  it  may  be  pleaded ;  2  H.  Black. 
362.  Morris  v.  Ludlam ;  but  it  is  im- 
prudent to  do  so,  as  appears  from  that 


case,  and  also  from  1  Str.  64*1. ;  in 
which  it  was  holden,  that  if  the  plea 
of  foreign  attachment  states  the  cus- 
tom to  be,  "  that  if  any  person  be  or 
*<  hath  been  indebted  to  any  other  person 
'*  within  the  city^  &c  it  ought  to  aver 
that  the  defendant  in  the  pUdnt  was 
indebted  to  the  plaintiff  within  the 
city,  (jgi)  A  copy  of  the  minutes  of  the 
proceeding  in  the  foreign  attachment, 
entered  in  a  book  kept  for  that  purpose, 
may  be  given  in  evidence  if  proved  to 
be  a  true  copy.  2  BUck.  R^.  836. 
But  tfi  dAt  on  bondi  the  recovery  and 
execution  in  the  foreign  attachment 
must  he  pleaded.  See  the  fonn,  Co.  Ent. 
139.  b.  142.  a.  Lib.  PUc  160.  pL  1 13. 
2  Lib.  Intr.  164.  Care  must  be  taken 
to  plead  it  properly;  for  if  the  defendant 
fail  for  want  of  a  proper  plea,  it  is  said 
that  the  party  must  pay  the  money  over 
again,  and  has  no  remedy  either  in  law 
or  equity.    2  Show.  374.  Anon,  (K) 


(/)  5  Taunt  56a  Nathan  v.  Giies. 
S.  P.  1  Marsh,  226.  S.  C.  [Since  the 
New  Rules,  it  must  be  pleaded.] 

(jSf)  But  in  Banks  v.  Self,  5  Taunt 
234.  note^  it  was  held  not  to  be  neces- 
sary to  aver  the  custom,  that  the  plaintiff 
above  must  be  indebted  to  the  plaintiff 
below  within  the  jurisdiction  of  the  city, 
nor  consequently  the  fact  that  he  was 
so;  nor  the  custom  that  the  plaintiff 
below  should  swear  to  the  debt,  nor 
consequently  the  fact  that  he  did  swear 
to  it ;  nor  that  the  scufa.  issued  against 
the  garnishee :  it  is  enough  to  state  that 
he  was  warned.  5  Taunt  232.  ffar^ 
ringtan  v.  M' Morris.  1  Marsh.  33.  S.  C. 
See  4  B.  &  A.646.  NoneU  v.  HuUct  and 
another^  that  the  custom  in  foreign  at- 


tachment, as  pleaded,  must  always  be 
shewn  to  have  been  strictly  pursued. 
Therefore  in  that  case^  where  the  plea 
stated  the  custom  to  be,  that  the 
pkuntiff  in  the  mayor's  court  might 
attach  a  debt  due  to  the  defendant  in 
the  hands  of  any  other  person  orper'^ 
sonSf  and  that  he  had  attached  a  debt  in 
his  own  and  his  partner's  hands,  it  was 
holden  Ul  on  demurrer;  and  the  court 
intimated  a  strong  opinion  that  a  cus- 
tom to  attach  a  debt  in  a  man's  own 
hands  would  not  be  a  good  custom,  even 
if  properly  pleaded.  And  see  the  note 
of  the  reporters. 

(h)  A  defendant  may  be  arrested  by 
process  out  of  the  courts  at  Westmittster^ 
after  having  put  in  bail  or  surrendered 
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^'and  to  the  daniage  of  the  said  TurbiU;  wherefore  the  said    Turbill's 
"  writ  commanded  them  to  supersede  all  further  prosecution         Case. 
"  thereon  against  the  said  Turbilly  upon  the  peril  that  would  ' 

''  ensue,  informing  the  said  parties,  that  they  should  be  at  our 
'*  court  before  us  to  obtain  justice  there  in  that  behalf,  if  they 
'^ should  think  it  expedient:"  which  writ  being  delivered, 
FhiUips  of  the  Inner  Temple  (being  judge  of  the  sheriff's 
court)  would  not  allow  it,  but  ordered  all  proceedings  to  stay 
until  the  matter  should  be  moved  in  the  King's  Bench. 

And  now  in  this  term  it  was  moved  on  the  part  of  the  cre- 
ditors that  a  writ  of  privilege  did  not  lie,  because  the  plaintiffs 
in  the  sheriff^s  court  cannot  have  the  same  remedy  against 
TurbiU  in  this  court,  or  elsewhere  out  of  the  sheriff^s  court  (2) ; 
because  it  was  a  customary  way  of  proceeding,  which  the  [  68  3 
common  law  did  not  warrant,  nor  can  any  action  at  the  com- 
mon law  be  brought  in  such  manner ;  and  it  was  said  that  it 
would  be  a  hard  case  if  the  privilege  should  be  allowed ;  for 

(2)  Ei  vide  Gilb.  Hist*  C.B.  dded.  209.  where  this  reason  is  given  against 
allowing  the  privilege. 


in  discharge  of  a  foreign  attachment  upon  the  due  course  of  the  adminis- 

in  the  city  court  for  the  same  cause,  tration  of  the  assets.   But  see  Com.  Dig. 

1  Marsh.  395.     Wood  v.    Thompson.  AUachmerU  (B.)  (D.),   contrcW]     The 

4  Taunt.  851.  S.C.  and  Bromley  v.  Peck,  judgment  in  foreign  attachment  cannot 

Ibid.  note.    A  foreign  attachment  in  be  removed  into  EI.B.  by  a  writ  of  cer^-' 

LomdoHf  if  properly  pleaded,  is  a  good  rari  under  stat.  19  Geo.  3.  c  70.  s.  4. 

bar  to  an  action  on  an  award,  or  on  a  That  statute  is  confined  to  those  suits 

bond  conditioned  for  its  performance ;  in  which  the  proceedings  of  the  courts 

hot  where  the  submission  is  made  a  rule  below  are  similar  to  those  in  K.  B. 

of  court,  it  is  no  answer  to  an  attach-  5  B.  &  A.  823.     Buhner  v.  MarshaU. 

ment  in  the  King's  Bench  for  non-pay-  1  D.  &  R.  537.  S.  C.   [(See  stat  1  &  2 

ment  of  the  sum  awarded.     Tidd,  868.  Vict  c.  1 10.  s.  22.)    As  to  removing  the 

citing  1  Ld.  Raym.  636.  Ingram  v.  Ber-  proceedings  by.  certiorari^  see  further 

nard.    3  Salk.  49.  S.C.     4  T.  R.  313.  3  Mees.  &  W.  21.    Bruce    v.  Wait  1 

Grant  v.  Nawdinffj  in  note.    Nor  to  an  Mann.&G.l.  1  Scott,  N.C.81.S.C.  7B. 

attachment  for  non-payment  of  a  sum  &  C.  525.  Seat  y, Goldstein.  1  M.  &R. 

of  money  pursuant  to  the  master's  cMo-  305.  S.  C.  The  judgment  against  the  gar^^ 

talur.    4  T.  R.  312.  Coppell  v.  Smith,  nishee  does  not  entitle  the  plaintiff  to 

[The  reason  is,  that  these  are  debts  rank  as  a  judgment  creditor  in  the 

which  could  not  properly  be  subjected  administration  of  the  garnishee's  assets, 

to  the  foreign  attachment     In  1  Esp.  1  Sim. 485.   Holt  v.  Murray.  As  to  the 

326.  Lord  Barrymorc  v.  Taylor^  Lord  stage  of  the  proceedings  at  which  a  writ 

Kemyan  expressed  an  opinion  that  the  of  error  may  be  brought,  see  1  Jebb  & 

goods  of  a  deceased  person  could  not  Symes  (Q.  B.  Ireland),    111.  Walsh  v. 

be  attached ;  because  it  might  break  in  Andrews.'] 


68 


TurbiU's  Case. 


Turbill's 
Ctae* 


•  Bro.  Prin- 
lege,  Sa 


then  the  creditors  would  lose  their  debts,  and  yet  TMntt 
would  not  sustain  any  damage;  for  he  only  pays  that  which  he 
hath  covenanted  to  pay,  and  would  be  discharged  against 
Nemnsan  ;  and  if  Turbill  ought  not  to  pay  the  money  by  the 
articles,  because  the  lands  were  not  discharged  from  bcum- 
brances,  he  may  defend  himself  in  the  sheriflTs  court,  as  he 
shall  be  advised. 

And  for  Turbill  it  was  answered,  that  the  privilege  of  this 
court  ought  not  to  be  infringed  by  any  such  customary  action. 
And  it  was  sud,  that  in  many  cases  the  privil^ea  of  the 
courts  at  Westminster  had  been  allowed  against  the  customary 
actions  in  London^  as  in  38  H.  6.  29.  b.*  An  action  upon 
concessit  solvere  (3),  which  is  a  customary  action  in  London^ 


(3)  This  is  an  action  of  dtht  upon 
simple  contracty  and  lies  by  custom  in 
the  courts  of  the  cities  of  London  and 
Bristoly  and  the  Great  Sessions  in 
Wales.  (J)  Sti.  198.  PasccM  v.  Spa- 
ring. The  present  form  of  declaring 
in  this  action  in  London  is,  That  the 
defendant,  in  consideration  of  divers 
sums  of  money  before  that  time  due  and 
owing  from  the  said  defendant  to  the 
said  plaintiff  and  then  in  arrear  and  un- 
paid, granted  and  agreed  to  pay  (^con^ 
eessit  solvere)  to  the  said  plaintiff,  the 

said 1.  where  and  when  the  same 

should  afterwards  be  demanded,  yet, 
&C.  And  this  general  form  has  been 
held  good  upon  a  writ  of  error.  1  Rol. 
Abr.  56^.  pi.  21.  2  Ld.  Raym.  1432. 
Storif  V.  Atkins.  In  the  courts  of  Great 
Sessions  in  Wales^  the  form  of  declaring 
in  this  action  is  still  m6re  general ;  for 
there  it  is  sufficient  merely  to  state  that 
the  defendant  on  &c.  at  &c  granted  to 
pay  to  the  plaintiff  such  a  sum  of  money, 


without  adding  any  thing  more.  (A)  But 
to  prevent  a  surprise  upon  the  defendant 
from  this  very  general  way  of  dedariDg, 
it  is  necessary  for  the  plaintiff  to  give 
notice  in  writing  of  the  particular  cause 
of  action.  It  is  observable,  however, 
that  in  the  case  cited  out  of  S9  H.  6. 29., 
abridged  Bro.  London^  15.,  it  is  said 
that  it  was  agreed  for  law,  that  in  debt 
in  London  upon  a  concessit  sohere  by 
the  custom,  the  declaration  shall  be 
thatybr  merchandises  to  him  before  sold 
he  granted  to  pay  10/.;  so  that  the 
merchandise  must  be  mentioned.  In 
this  action  of  d^  the  defendant  may 
wage  his  law.  Bro.  Ley  Gager^  69.  (/) 
It  does  not  lie  against  executors  or  ad- 
ministrators; because,  as  they  are  pre- 
sumed to  be  ignorant  of  the  contract 
made  by  their  testator  or  intestate,  they 
cannot  wage  their  law.  9  Rep.  87«  b. 
Pinchon's  case.  Sti.  199.  Bodges  v. 
Jane.  Ibid.  228.  Oreswick  v.  Armery. 
However,    if   the    action    be  brought 


(t)  [The  courts  of  Great  Sessions 
were  abolished  by  stat.  1  W.  4.  c.  70. 
But  it  still  continued  to  lie  in  the  court 
of  the  county  of  the  borough  of  Carmar- 
then and  other  inferior  courts  in  Wales; 
5  A.  &  £.  208. ;  till  the  passing  of  the 
Stat  2  &  3  Vict.  c.  27 ;  which  enacts 
(s.  3.),  that  all  personal  actions  brought 


in  the  borough  courts  of  England  and 
WaleSj  shall  be  commenced  by  writ  of 
summons.] 

(*)  [See  1  Mann.  &  G.  S3.  5  A.  k 
£.212.   WiUiams  Y.  Gibbs.'] 

(I)  [See  1  Mann.  &  G.  32,  e^  seq.  and 
notes  of  the  learned  reporters.] 
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was  diflchaiged  by  the  privilege  of  the  Common  Fleas^  after  a    Turbill's 

long  and  solemn  debate.     So  in  9  Edw.  4.  35.  b.  an  action        Case. 

upon  the  castom  of  London  against  ^feme  sole  merchant  was  ' 

discharged  by  privilege ;  because  the  defendant  and  her  hus* 

bond  were  impleaded  in  the  Common  pleas ;  and  yet  this  was 

a  customary  action  which  does  not  lie  in  the  Common  Pleas, 

nor  elsewhere  out  of  London.     In  Cro.  Car.  585.  f  Alder-  f  Sr  Will. 

man  Abdy  had  his  privilege  of  an  alderman  of  London  allowed  ^^  ^^^' 

against  a  custom  to  elect  constables  according  to  the  order  of 

houses  within  a  leet    And  for  express  authorities  in  the  case, 

Edwards  and  Tetbury'B  case  was  cited,  in  Mich.  31  &  32  Eliz. 

1  Leon.  Bep.  189.  Edwards  was  indebted  to  one  A.  and  de- 
livered goods  to  Tetbury,  being  a  carrier,  to  carry  them ;  A 
attadied  the  goods  in  the  hands  of  the  said  Tetbury  the  carrier, 
who  being  privileged  in  the  Common  Pleas  by  an  action,  was 
discharged  from  the  attachment ;  and  Lodge^^  case,  20  Eliz. 

2  Leon.  156.  Lodge  was  indebted  to  Booths  who  was  indebted 
to  Diggs,  who  attached  his  debt  in  the  hands  of  Lodge^  which, 
is  the  same  case  with  the  case  in  question.  And  there  Lodge, 
being  an  attorney  of  the  Common  Bench,  had  his  privilege^ 
and  the  foreign  attachment  was  dissolved.  And  there  Dyer 
said  that  the  privil^e  of  the  Common  Pleas  ought  not  to  be 
impeached  by  the  custom  (4) ;  which  last  case  exactly  agrees 
with  the  case  in  question  in  every  point.  And  it  was  further 
said,  that  if  the  privilege  should  not  be  allowed,  then  it  would 
be  of  no  signification ;  for  it  would  be  at  the  pleasure  of  the 
party  to  draw  an  attorney  into  plea  in  London  when  he  would. 
For  suppose  I  pretend  that  an  attorney  owes  me  a  sum  of 
money,  I  will  procure  my  friend  to  levy  a  plaint  against  me 
m  Landony  for  a  debt  which  I  have  contracted  on  purpose 

with  him,  and  the  attorney  would  be  drawn  into  a  plea  out       [  69  ] 


against  an  executor  or  administrator,  he 
most  demur;  for  it  cannot  be  taken  ad- 
vantage of  in  arrest  of  judgment  or  upon 
error.  Plowd.182.  Norwood  v.  Read 
VaagL  97.  100.  and  the  authorities 
there  cited.  By  the  custom  of  London 
indeed  a  defendant  cannot  wage  his  law 
in  this  action.     1  Wils.277*  Gunn  v. 


Machenrg.  And  therefore  it  lies  there 
against  an  executor  or  administrator 
upon  a  contract  made  with  the  deceased. 
8  Rep.  126.  a.  The  City  of  London's^ 
case.  5  Rep.  82.  b.  Snelling's  case.  Cro. 
Eliz.  409.  S.  C.  (m) 
(4)  So  is  Dyer,  287-  a.  in  the  margin. 


(m)  [And  now  by  stat.  3  &  4  W.  4.  debt  on  simple  contract  shall  be  main- 
c  42. 8.  IS.  **  No  wager  of  law  shall  be  tainable  against  any  executor  or  ad- 
aUowed.**  And  by  sect.  14.  an  action  of    ministrator.^ 


w 


69  Turbill's  Case. 

TuRB  ill's    of  this  comi;  where  he  ought  to  attend,  into  Lofnion  by  a 
Case.        contriYance,  and  yet  he  has  no  remedy ;  and  as  in  the  case  of  an 
"  attorney  so  would  it  be  of  all  the  officers  of  the  court)  and  the 

court  would  be  deprived  of  the  service  and  attendance  of  all 
the  officers ;  wherefore  it  was  prayed  that  the  privily  should 
be  allowed. 

But  notwithstanding,  the  court  for  the  reasons  offered  by 
the  creditors,  and  because  they  thought  the  case  hard  on  their 
part  if  the  privilege  should  be  allowed,  would  not  allow  it, 
but  ruled  that  they  should  proceed  in  London  notwithstanding 
the  writ  of  privilege.  JoneSy  Kelyngcy  Saunders^  and  others  of 
counsel  with  the  said  TurbilL 


Case  12.  Peacock  versus  Bell  and  Kendal. 

Mich.  18  Car.  IL  Begis.  BoL  230. 


Writ  of  error.     £»9^*\  i^UB  lord  the  king  has  sent  to  his  justices  itme* 

^'       ^^  rant,  in  the  county  of  Durham  and  Sadberg, 
and  other  his  justices  in  the  same  county,  and  to  every  of 
them,  his  writ  close  in  these  words,  to  wit :   Charles^  the  Se- 
cond, by  the  Grace  of  Grod,  of  England,  Scotland,  France,  and 
Ireland,  king,  defender  of  the  faith,  &c.  to  our  justices  itine- 
rant in  the  county  of  Durham  and  Sadberg,  and  to  our  other 
justices  in  the  same  county,  and  to  every  of  them,  greeting; 
forasmuch  as  in  the  record  and  process,  and  also  in  the  giving) 
of  judgment  of  the  plaint  which  was  before  you  in  our  court, 
in  the  said  county,  by  our  writ  between  Richard  Bell  and  Ben- 
jamin Kendal,  and  John  Peacock  alderman,  of  a  certain  plea  of 
trespass  upon  the  case,  done  by  the  said  John  to  the  said 
Richard  and  Bergamin,  maoifest  error  has  intervened,  as  it  is 
said,  to  the  great  damage  of  the  said  John,  as  from  his  com- 
plaint  we  have  been  informed.  We,  being  willing  that  the 
error,  if  any  there  be,  should  be  duly  amended,  and  fiill  and 
speedy  justice  done  to  the  sud  parties  in  this  behalf,  command 
you  that  if  judgment  be  thereon  ^ven,  you  send  to  us,  openly 
and  distinctly,  under  your  seal,  the  Said  record  and  process, 
with  all  things  touching  the  same,  and  this  writ,  so  that  we 
may  have  the  same,  from  the  day  of  St  Martin,  in  fifteen  days, 
wheresoever  we  shall  then  be  in  England,  that  inspecting  the 
said  record  and  process  we  cause  further  to  be  done  therein 
for  amending  the  said  error,  what  of  right,  and  according  to 
the  law  and  custom  of  our  reahn  of  England,  shall  be  meet 


/ 
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to  be  done.     Witness  ourself  at  Westminstery  the  24th  day  of  Peacock  17. 
August^  in  the  18th  year  of  our  reign.  Bell  and 

On  the  24th  day  of  September y  in  the  18th  year  of  king     Kendal. 
Charles  the  Second,  by  the  court ;  the  answer  of  the  justices 
of  our  lord  the  king  within  written ;  the  execution  of  this 
writ  appears  in  a  certain  schedule  annexed  to  this  writ.     John 
Tempesty  John  MorlaneL     This  writ  is  allowed  by  us,  John       [  70  ] 
Tempest,  WUUam  Bellasys,  John  Morland* 

Durham,  to  wit  Pleas  at  Ihirham,  before  fV,  BlaJdstony 
esq.,  Samuel  Davison,  esq.,  William  Bellasys  senior,  esq.,  Leuns 
Ually  esq.  and  John  Marlandy  esq.  and  their  fellows,  justices 
itinerant  of  our  lord  the  now  king,  in  the  county  of  Durham 
and  Sadbergy  of  his  session  or  court  of  pleas  holden  at  Durham 
the  6th  day  of  Juncy  in  the  18th  year  of  the  reign  of  our  lord 
Charles  the  Second,  by  the  grace  of  Grod,  of  England,  Scotland, 
France,  and  Ireland,  king,  defender  of  the  faith,  &c. 

Durham,  to  wit.     Richard  Bell  and  Benjamin  Kendal  put  Wamnt  of  at- 
in  their  place  Ralph  Adamson  their  attorney  against  John  Pea"  ^i^^s^, 
cock,  late  of  the  city  of  Durham,  in  the  said  county,  alderman, 
of  a  plea  of  trespass  upon  the  case. 

Durham,  to  wit.    John  Peacock,  late  of  the  city  o{  Durham,  Like  for  the 
in  the  s^d  county,  alderman,  puts  in  his  place  Christopher  Bell,  ^^^^^ 
his  attorney,  against  the  s^d  Richard  Bell  and  Benjamin  Ken- 
daly  of  a  plea  of  trespass  upon  the  case. 

Durham,  to  wit.     John  Peacock,  bte  of  the  city  of  Dur-  DecUmtion. 
ham,  in  the  sud  county,  alderman,  was  attached  to  answer  ^^ 
Richard  Bell  and  Benjamin  Kendal,  of  a  plea  wherefore, 
whereas  the  said  John,  on  the  11th  day  of  November,  in  tibie 
17th  year  of  the  reign  of  our  lord  Charles  the  Second,  now 
king  oi  England,  &c.  at  the  city  of  Durham,  in  the  said  county, 
was  indebted  to  the  said  Richard  and  Beiyamin  in  39/.  of 
lawfol  money  of  England,  for  divers  wares  and  merchandises 
by  the  said  Richard  and  Benjamin  before  that  time  sold  and 
deliyered  to  the  said  John  Peacock  at  his  special  instance  and 
request;  and  being  so  indebted,  he  the  said  John,  in  con- 
sideration thereof,  undertook,  and  then  and  there  faithfully 
piomised  the  said  Richard  and  Benjamin,  that  he  the  said 
John  Peacock  would  well  and  faithfully  pay  and  content  the 
sud  39iL  to  the  said  Richard  and  Benjamin  when  he  should  be 
tkexeunto  requested ;  yet  the  said  John  not  regarding  his  sidd 
pramifle  aod  undertaking  in  form  aforesaid  made,  but  con- 
triving and  fradulently  intending  craftily  and  subtily  to  de- 
cme  and  defnuid  them  the  ^siA: Richard  and  Benjamin  of  the 

VOL.  I.  K 


70 


Peacock  versus  Bell  and  Kendal. 


[71  ] 


•  See  post, 
Sid.  note(S). 


Peacock  v.  said  391  has  not  yet  paid  the  said  39/.  or  any  penny  thereof, 
0BLL  ana     ^  ^^  ^^  Richard SLai  Benjamin^  or  any  ways  contented  them 
for  the  same^  (although  so  to  do  the  said  John  afterwaids,  to 
wit,  on  the  kst  day  of  November,  in  the  esid  17th  year  of  the 
reign  of  our  lord  Charles  the  Second,  now  king  of  Engkmdy 
&C.  at  the  city  of  Durham,  in  the  said  county,  was  often  re- 
quested by  the  said  Richard  and  Benjamin^  but  to  pay  the 
same  to  them,  or  in  any  ways  to  content  them  for  the  same, 
has  altogether  refused,  and  still  refuses,  to  the  damage  of  the 
said  Richard  and  Benjamin  of  402.  &c.  *    And  whereupon  the 
said  Richard  and  Befyamin,  by  Ralph  Adamson  their  attorney, 
complain,  that  whereas  the  said  John,  on  the  11th  dsjoiNih 
vembeTy  in  the  17th  year  of  the  reign  of  our  lord  Charles  the 
Second,  now  king  of  England,  &c  at  the  city  of  Durham,  in 
the  said  county,  was  indebted  to  the  said  Richard  and  Benp' 
min  in  39/.  of  lawful  money  of  England,  for  divers  wares  and 
merchandises  by  the  said  Richard  and  Betgamin  before  that 
time  sold  and  delivered  to  the  ssud  John  Peacoch  at  his  special 
instance  and  request;  and  being  so  indebted,  he  the  said 
John,  in  consideration  thereof,  undertook,  and  then  and  there 
faithfully  promised  the  said  Richard  and  Benjamin,  that  he  the 
said  John  Peacock  would  well  and  faithfully  pay  and  content 
the  said  39/.  to  the  said  Richard  and  Benjamin  when  he  should 
be  thereunto  requested ;  yet  the  said  John,  not  regarding  hia 
said  promise  and  imdertaldng  in  form  aforesaid  made,  but  con- 
triving and  fraudulently  intending  craftily  and  subtily  to  de- 
ceive and  defraud  them  the  said  Richard  and  Benjamin  of  the 
said  3921  has  not  yet  paid  the  said  39/.  or  any  penny  thereof, 
to  the  said  Richard  and  Benjamin,  or  any  ways  contented  them 
for  the  same,  (although  so  to  do  the  said  John  afterwards,  to 
wit,  on  the  last  day  of  November,  in  the  said  17th  year  of  the 
reign  of  our  lord  Charles  the  Second,  now  king  of  England, 
&C.  at  the  city  of  Durham,  in  the  said  county,  was  oflen  re- 
quested by  the  said  Richard  and  Benjamin,)  but  to  pay  the 
same  to  them,  or  in  any  ways  to  content  them  for  the  same 
has  altogether  refused,  and  still  refuses,  to  the  damage  of  the 
said  Richard  and  Benjamin  of  40/.  &c. ;  and  therefore  they 
bring  suit,  &c. 

And  the  said  John  by  Christopher  Bell,  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  &c.  and  prays  leave 
to  imparl  thereto  here,  until  the  23d  day  of  June  instant, 
and  he  has  it,  &c. ;  the  same  day  is  given  to  the  said  Richard 
and  Beygandn  here,  &c   At  which  day  here  come  as  well  the 


Imparlance. 
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fiaid  Bichard  and  Benjandn  as  the  said  Johuy  by  their  said  at-    Peacock  v. 
tomies;  and  thereupon  the  said  John  further  prays  leave  to     Bell  and 
imparl  thereto  here,  until  the  14th  day  of  July  next  follow-       ^^^^^* 
ing;  and  he  has  it  &c  ;  the  same  day  is  given  to  the  said 
Bkhard  and  Benjamin  here,  &c     At  which  day  here  come 
u  well  the  said  Bichard  and  Benjamin  as  the  said  John^  by 
their  said  attomies ;  and  thereupon  the  said  John  further 
prays  leave  to  imparl  here,  until  the  30th  day  oiJtdy  instant ; 
and  he  has  it,  &c. ;  the  same  day  is  given  to  the  said  Bichard 
and  Befgamin  here,  &c.     At  which  day  here  come  as  well  the 
said  Richard  and  Benjamin  as  the  said  Johuy  by  their  said  at- 
tomies ;  and  thereupon  the  said  Bicliard  and  Benjamin  pray  Flea, 
that  the  said  John  may  answer  the  said  declaration.     And  Non  assumpsit, 
the  said  John^  as  before,  defends  the  wrong  and  injury  when,       [  '<^^  ] 
&c  and  says,  that  he  did  not  undertake  and  promise  in  man- 
ner and  form  as  the  said  Bichard  and  Benjamin  have  above 
thereof  complained  against  him;  and  of  this  he  puts  himself 
upon  the  coimtry,  &c     And  the  said  Bichard  and  Benjamin  Inue. 
likewise,  &c     Therefore  the  sheriff  is  commanded  that  he  Venire, 
cause  to  come  here  on  Thursday  the  16  th  day  oi  August  next 
coming,  at  eight  o'clock  in  the  forenoon  of  the  same  day, 
tirelve,  &c.  by  whom,  &c.  and  who  neither,  &a  to  recognise, 
&c  because  as  well,  &c.     At  which  day  and  hour  here  come 
as  well  the  said  Bichard  and  Benjamin  as  the  said  Johny  by 
their  said  attomies ;  and  the  sheriff,  to  wit,  Thomas  Davison 
blight,  now  returps  the  said  writ  of  our  lord  the  king  of 
nmre  facias  to  him  in  form  aforesaid  directed,  tc^ether  with  a 
panel  of  the  names  of  the  jurors  annexed  to  the  same,  in  all 
thii^  served  and  executed :  and  the  jury  impanelled  thereon, 
being  called,  do  not  come ;  therefore  the  sheriff  is  commanded 
that  he  have  their  bodies  here  the  same  Thursday  the  16th  day  Habeas  corpora 
of  August  instant,  at  two  o'clock  in  the  afternoon  of  the  same  J"'**^"'™- 
day ;  the  same  day  and  hour  are  given  to  the  said  parties  here, 
&c    At  which  day  and  hour  come  as  well  the  said  Bichard 
and  Benjamin  as  the  said  John^  by  their  said  attornies ;  and 
the  sheriff,  to  wit,  Thomas  Davison  knight,  now  returns  here 
the  said  writ  of  habeas  corpora  juratorum  to  him  in  form  afore- 
said directed,  together  with  a  panel  of  the  names  of  the  jurors 
thereto  annexed,  in  all  things  served  and  executed ;  and  the 
jury  impanelled  therein,  being  called,  likewise  come;    and 
bong  choeen,  tried,  and  sworn  to  speak  the  truth  of  the  pre- 
nnses,  upon  their  oath  say,  that  the  said  John  did  undertake  Verdict  for  the 
and  [fftmiise  in  manner  and  form  as  the  said  Bichard  and  Ben- 
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jamin  have  above  declared  agamat  him;  and  they  aeaesB  the 
damages  of  the  said  Richard  and  Benjaminy  on  occasion  of  the 
non-perfonnance  of  the  said  promise  and  undertakiDgy  be- 
sides their  costs  and  chai^ges  by  them  about  their  suit  in  that 
behalf  expended,  to  30iL  \\s.  2d  and  for  those  costs  and 
charges  to  40«.  Therefore  it  is  considered  that  the  said 
Richard  and  Benjamin  recover  against  the  said  John  their  add 
damages  to  322.  11«.  2d.  by  the  said  jurors  in  form  aforeaud 
asssessed)  and  also  6L  by  the  court  here  awarded  of  increase  to 
the  said  Richard  and  Beryamin  at  their  request,  for  their  said 
costs  and  charges,  which  said  damages  in  the  whole  amount 
to  37/.  \\s,  2d. ;  and  the  said  John  in  mercy,  &c. 

Afterwards,  to  wit,  on  Wednesday  next  after  the  octave  of 
St,  Hilary  then  next  following,  before  our  lord  the  king,  at 
Westminstery  comes  the  said  Jofm  Peacock  by  W.  Bigg^  his 
attorney,  and  says,  that  in  the  said  record  and  process,  and 
also  in  giving  the  judgment  aforessdd,  there  is  manifest  error 
in  this,  that  it  appears  by  the  said  record  that  the  said  judg- 
ment was  ^ven  for  the  said  Richard  Bell  and  Betffamin  Ken- 
dal against  the  said  John  Peacock  ;  whereas  judgment  ought 
by  the  law  of  the  land  to  have  been  given  for  the  said  John 
Peacock  against  the  said  Richard  Bell  and  Benjamin  Kendd^ 
therefore  in  that  there  is  manifest  error ;  and  the  said  John 
Peacock  prays  the  writ  of  our  scud  lord  the  king  to  warn  the 
said  Richard  Bell  and  Benjamin  Kendal  to  be  before  our  lord 
the  king  to  hear  the  record  and  process  aforesaid,  and  it  is 
granted  to  him,  &c     Whereupon  the  sheriff  is  commanded, 
that  by  good,  &a  he  make  known  to  the  said  Richard  Bell 
and  Benjamin  Kendal  that  they  be  before  our  lord  the  king  on 
the  octave  of  the  Purification  of  the  blessed  Virgin  Ikfary, 
wheresoever,  &c.  to  hear  the  said  record  and  process,  if,  &c. 
and  further,  &C  the  same  day  is  ^ven  to  the  said  John  Pea-- 
cock,  &c     At  which  day,  before  our  lord  the  king  at  fVest- 
minster,  comes  the  said  John  Peacock  by  his  said  attorney,  and 
the  sheriff  has  not  sent  the  writ  thereof,  &c     And  the  said 
Richard  Bell  and  Benjamin  Kendal  on  the  same  day  being  so- 
lemnly called,  likewise  come  by  A,  B,  their  attorney :  where- 
upon the  said  John  Peacock,  as  before,  says  that  in  the  said 
record  and  process,  and  also  in  giving  the  said  judgment,  there 
is  manifest  error,  alleging  the  sud  errors  by  him  in  form 
aforesaid  alleged,  and  prays  that  the  said  judgment,  for  the 
said  errors,  and  others  being  in  the  said  record  and  process, 
may  be  revised,  annulled,  and  entirely  held  for  nothing^  and 
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that  he  may  be  restored  to  all  things  which  he  has  lost  by  Peacock  v. 
occasion  of  the  said  judgment ;  and  that  the  court  of  our  Bell  and 
said  lord  the  king  here  may  proceed  as  well  to  the  examin- 
ation of  the  said  record  and  process^  as  of  the  said  matter  above 
asgigned  for  error ;  and  that  the  said  Richard  Bell  and  Benja- 
min Kendal  may  rejoin  to  the  said  errors,  &c.  Whereupon  NuUo  est  emi- 
the  said  Richard  Bell  and  Benjamin  Kendal  say,  that  neither 
in  the  said  record  and  process,  nor  in  giving  the  said  judg- 
ment, is  there  any  error ;  and  they  pray  that  the  court  of  our 
£aid  lord  the  king  here  may  proceed  as  well  to  the  examin- 
ation of  the  said  record  and  process,  as  of  the  said  matters 
above  assigned  for  errors. 


Peacock  versics  BeU  and  Kendal.  Case  12. 

I^SROR    brought  by  Peacock  against   Bell  and  Kendal  S.  c.  i  Sid. 

-"   upon  a   judgment  in  the  county  palatine  of  Durham  \^'  |^*^' 

^here  Bell  and  Kendal,  being  plaintiffs  there,  declared  that  Citedm2WiU. 

the  defendant  Peacock,  on  the  11th  of  November,  in  the  17th  {^o^^^/r 

year  of  the  reign  of  the  now  king,  at  the  city  of  Durham,  was  TemuRep.  152. 

indebted  to  the  plaintiffs  in  39/.  for  divers  merchandises  and  it  is  not  neces'- 

wares  by  the  said  plaintiffs  to  the  defendant,  before  that  time,  f^^  jj*<«f 

sold  and  delivered,  and  being  so  indebted,  he  promised  to  in  the  court  of 

pay.    Upon  nan  assumpsit  pleaded,  a  verdict  and  judgment  {]J*i,^^*^'^ 

was  given  for  the  plaintiff  on  the  action  there ;  and  now  upon  ham,  that  the 

«  writ  of  error  brought,  and  the  common  error  assigned,  ex-  ^^  within^ite 

ception  was  taken  to  the  declaration,  that  it  was  declared  that  juri8dietion;for 

the  defendant  in  the  action  at  the  city  of  Durham,  was  in-  [ended,  asTt  u" 

debted  to  the  plaintiffs  in  39/.  for  divers  merchandises,  &c.  »"  original  su- 

before  that  time  sold  and  delivered,  but  it  is  not  said  there  ^^'r'^^  -1 
sold  and  delivered,  and  therefore  it  does  not  appear  to  be 
within  the  jurisdiction  of  the  court :  for  though  it  is  said  that 
the  defendant  was  indebted  at  the  city  of  Durham,  yet  it  does 
not  appear  but  that  the  wares  might  be  sold  and  delivered  at 

(1)  So  it  is  with  respect  to  the  courts    latine   of  Chester,   and  the  court  of 
of  Great  Sessions  in  Wales,  county  pa-    Bly.  (a)  1  Lev.  208.  Pigge  v.  Gardner. 


(a)  See  S  East,  128.  Grant  v.  Bagge,    the  oourts  of  Great  Sessions  in  Wales, 
stotheprivil^es  and  jurisdiction  of  the    and  the  county  palatine  of  Chester,  by 
bishop  of  Ehf.  [This  court  was  abolish-     the  stat.  1  W.  4.  c.  70.  s.  14^] 
«1  by  the  Stat  6  &  7  W.  4.  c.  87. ;  and 
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another  place  out  of  the  jurisdiction  of  the  said  court;  and  a 
contract  *  in  a  particular  place,  makes  a  man  debtor  in  eyeiy 
place  in  England.  (2)  And  for  this  exception  many  judg- 
ments out  of  inferior  courts  are  daily  reversed :  which  was 

*  A  contract  in  one  place  makes  a  man  a  debtor  in  every  place: 


(2)  So  18  1  Lev.  96.  WhiUhead  v. 
Brown.  1  Sid.  87-  Crodfrey  v.  Saunders. 
By  the  common  law,  accouut,  debt, 
covenaot,  and  such  actions,  being  in 
their  nature  transitory,  might  have  been 
brought  in  any  county ;  for  debiium  ei 
eantradiu  sunt  nullius  loci.  2  Inst  231. 
7  Rep.  S.  a.  jBulwer*8  case.  But  by 
Stat  6  R.  2.  c.  2.,  to  the  intent  that 
debt  and  account,  and  all  other  such 
actions  might  be  brought  in  the  same 
county  where  the  contract  was  made, 
it  is  enacted,  that  if  by  the  declaration 


it  appears  that  the  contract  was  ia 
another  county  than  where  the  writ  wu 
brought^  the  writ  shall  abate.  Therefore* 
since  that  statute,  ifii  appear  upoA  t&e 
reeord  that  the  contract  was  in  another 
county,  it  is  error.  Com.  Dig.  Ao' 
Hon  (N.  6.).  But  as  obligations  and 
other  contracts  in  writing,  whether 
under  seal  or  not,  are  now  dated  at 
large,  and  not  at  any  particular  place, 
it  can  rarely  happen  that  it  shouldcjipear 
in  the  declaration  that  the  contract  was 
made  in  another  county  (b) ;  therefore 


(b)  [It  may  be  further  observed,  that 
even  in  a  case  where  a  contract  in  wri- 
ting is  dated  at  a  particular  place,  it 
would  not  now  be  either  necessary  or 
proper  to  state  the  place  of  the  date  in 
the  declaration,  ^nd  moreover,  that  if 
such  a  statement  were  made,  there 
would  be  no  little  difficulty  in  taking 
any  advantage  of  it,  with  reference  to 
the  stat  6  R.  2.  c.  2. ;  inasmuch  as]  the 
court  will  not  take  judicial  notice  that 
any  particular  place  is  situate  in  any 
particular  county.  In  2  B.  &  A.  30. 
Kearney  v.  King^  the  court  refused  to 
take  notice  that  Dublin  was  in  Ireland. 
Chitty's  Rep.  28.  S.  C.  See  further  1  B. 
&  C.  16.  Sprowle  v.  Legge.  So  in  4  B. 
&  A.  243.  DeybeVn  case,  the  court  re- 
fused  to  take  notice  that  a  vessel,  stated 
to  be  within  eight  leagues  of  that  part 
of  the  coa|^  of  Greai  Britain  called 
Suffolk^  to  wit,  within  eight  leagues  of 
Orfordness  in  the  county  of  Suffolkt 
was  not  within  eight  leagues  of  the 
coostofGreo/J^rttoifi,  between  \heNorth 
Forelandi  in  Kentj  and  Beachy  Head,  in 


Sussex.    [(See5B.&C.251.   Exparte 
Pain.)  Accordingly,  where  the  plaint) 
after  laying  his  venue  in  Middlesex,  de- 
clared that  the  defendant  broke  and  en- 
tered his  the  plaintiff's  apartment  in  a 
certain  dwelling-house,  situate  in  Lon- 
don, and  there  was  a  special  demurrer, 
assigning  for  cause  that  the  plaintiff  had 
laid  his  venue  in  Middlesex,  although 
he  alleged  the  apartment  entered  to  be 
in  London,  which  must  be  taken  to  mean 
the  city  of  London  ;  the  demurrer  was 
overruled ;  and  the  court  said,  that  if  the 
plaintiff  had  declared  that  hb  apartment 
was  in  such  a  county,  as  the  county  of 
Oacford,  or  even  the  city  of  JLomdon, 
which  is  in  the  nature  of  a  county,  then, 
as  the  court  may  take  judicial  notice  of 
the  division  of  counties,  there  might 
have  been  ground  for  this  demurrer;  but 
that  the  court  could  not  be  called  ou  to 
pronounce  that  there  was  no  place  in 
the  county  of  Middlesex  called  Z^ondon. 
lOBing.406.  Smithy. Smyth. ^M.&Sc 
180.  S.C.  The  court  will  not  take  judicial 
notice  that  any  part  of  the  Tower  is  with- 
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agreed  to  on  the  other  side.  (1)    But  it  was  answered^  that    Peacock  v. 
although  it  was  a  good  exception  to  a  declaration  in  an  infe-      Bell  and 
rior  court,  for  the  reasons  before  given,  yet  in  this  case  it  is   , 


notwithstanding  this  statute,  actions  of 
debt,  covenant,  and  all  other  transitory 
actions,  may  still  be  brought  in  any 
county  as  before  the  statute ;  with  this 
difference,  that  the  court  will  now  in 
some  of  those  actions,  upon  affidavit 
made^  that  the  cause  of  action  arose  in 
another  county,  and  not  in  the  county 
wiiere  the  action  is  laid,  nor  elsewhere 
oat  of  the  other  county,  change  the 
reoue ;  for  the  judges  have  construed 
the  statute  to  empower  them  to  change 
the  venue  under  those  circumstances. 
See  2  Saund.  5  </,  «,/.  in  the  note,  (c) 
fiut«8  it  would  be  hard  to  conclude  the 


plaintiff  by  the  single  affidavit  of  the 
defendant,  the  plaintiff  may  bring  back 
the  venue,  upon  his  undertaking  to  give 
evidence  of  some  matter  in  issue  in  the 
county  where  the  action  is  brought ;  and 
if  on  the  trial  he  fails  to  do  so,  he  must 
be  nonsuited;  which  in  this  case  has  the 
same  effect  as  abating  the  writ  according 
to  the  statute.  Gilb.  Hist  C.  B.  3d  ed. 
90.  2  Black.  Rep.  10S2,  1033.  SatUler 
V.  Heard.  Cowp.  410.  Bruckshaw  v. 
Hopkins.  2  T.  R.  275.  Wdtkins  v. 
Towers,  (d) 

(1)  In  actions  in  inferior  courts,  it 
is* necessary  that  every  part   of  that 


in  the  city  of  London.  2  Q.  B.  789. 
BntneY.  Thompson.  2G.&D.110.S.C.] 
The  assignee  of  a  bail-bond  may  lay  the 
Tenae  any  where,  although  the  declara- 
tion usually  states  the  bond  to  have  been 
taken  within  the  bailiwick  of  the  officer 
to  whom  the  process  is  directed.  2  Ld« 
Raym.  1455.  Grepson  v. Heather.'  2  Str. 
727.  S.  a  Fort  366.  S.  C.  The  reasons 
given  are  not  satisfactory;  and  it  may  be 
a  question,  whether  the  stat.  6R.2.  c.  2. 
does  not  apply  to  such  a  case.  The  con- 
tract is  the  bail-bond,  and  if  it  be  ne- 
cessary to  aver  in  the  declaration  that  the 
bond  was  taken  by  the  sheriff  within  his 
bailiwick,  this  action  seems  to  be  directly 
within  the  stat.  6  R.  2.  It  should  seem, 
however,  that  such  an  averment  is  not 
necessary ;  for  although  the  sheriff  can- 
not arrest  out  of  his  county,  yet  there 
is  nothing  to  prevent  the  bond  being 
executed  any  where.  See  the  doctrine 
of  venues  fully  and  elaborately  discussed 
in  the  judgment  of  Lord  Mansfield  C.  J. 
1  Cowp.  165. '  Mostyn  v.  Fabrigas. 

(c)  The  defendant  may  in  general 
change  the  venue  in  all  transitory 
actions,  where  he  can  make  affidavit  that 
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the  cause  of  action  is  wholly  confined  to 
a  single  county.  [And  by  Reg.  Gen.  2 
W.  4.  r.  103.  the  rule  shall  be  absolute 
in  the  first  instance.  But  it  was  the 
received  opinion,  that  where  the  action 
appeared  to  be  brought  on  any  written 
instrument,  the  venue  could  not  be 
changed.  However,  in  a  late  case, 
the  rule  was  laid  down,  after  considera- 
tion of  all  the  authorities,  that  in  all 
actions  on  contracts,  though  in  writing, 
except  on  specialties,  bills^  and  notes, 
the  venue  may  be  changed  upon  the 
usual  affidavit  being  made.  8  Mees.  & 
W.  640.  Mondel  v.  Steele.  But  it  has 
been  since  held  that  the  venue  cannot 
be  so  changed  in  an  action  on  an  award. 
11  M.&W.  734.  ilfar/in  v.  DflM?*.]  The 
courts  will  also  change  the  venue  in  some 
cases  where  the  defendant  cannot  make 
the  usual  affidavit,  on  special  reasons 
assigned;  as  the  residence  of  all  the 
witnesses  in  another  county,  or  circum- 
stances shewing  that  an  impartial  trial 
cannot  be  had  in  the  county  where  the 
venue  is  laid.  See  Tidd,  625,  et  seq. 
and  8  Taunt.  635.  Parker  v.  Eastwood, 
(d)  The  rule  was  always  positive  in 
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Peacock  versus  Bell  and  Kendal. 


Peacock  v.  no  exception ;  for  the  court  of  the  cotmty  palatine  is  an  ori- 
Bbll  and  ginal  court,  and  reckoned  in  the  number  of  suptrwr  courts ; 
Kkndal.  as,  in  the  statute  of  3  Jac  1.  c  8.,  executions  in  the  courts  of 
the  counties  palatine,  and  great  sessions  in  Waks^  in  certain 


which  is  the  gist  and  substance  of  the 
action  should  appear  to  be  within  their 


jurisdiction;    therefore    the    wf-««^'- 
Qtion  of  the  promise  must  be  laid  in 


K.  B.  that  the  undertaking  must  be  to 
give  material  evidence  in  the  county 
where  the  venue  is  laid ;  2  B.  ft  A.  618. 
Wood  ▼.  Perhes  ;  but  in  C.  B.  it  was 
sufficient  if  the  plaintiff  undertook  to 
give  material  evidence  either  in  the 
county  where  the  venue  is  laid^  or  in 
some  third  county.  7  Taunt  178. 
Powel  v.  Rich.  2  Marsh.  494.  S.  C. 
[But  now  by  Reg.  Gen.  2  W.  4.  r.  103. 
the  venue  shall  not  be  brought  back, 
except  on  an  undertaking  to  give  mate- 
rial evidence  in  the  county  in  which  the 
venue  was  originally  laid.  It  seems  that 
if  the  defendant  was  originally  irregular 
in  moving  to  change  the  venue,  the 
plaintiff  may  move  to  have  it  brought 
back  without  entering  into  such  an  un- 
dertaking ;  as  where,  in  an  action  for 
a  libel,  the  venue  had  been  changed 
from  London  to  Lincoln  on  an  affidavit 
that  the  cause  of  action  arose  in  that 
county,  the  plaintiff,  on  an  affidavit 
that  the  libel  had  been  published  in 
London  as  well  as  Lincoln^  was  held 
entitled  to  bring  back  the  venue,  without^ 
entering  into  an  undertaking  to  give 
material  evidence  in  London,  1  Cr.  M« 
&  R.  776.  Clements  v.  Neweotne,  See 
also  S  T.R.  495.  AUen  v.  Griffiths.']  Aa 
to  what  shall  be  a  sufficient  compliance 
with  this  undertaking,  see  Tidd,  633,  ei 
seq,  and  the  cases  there  cited.  [See  also 
2  C.  &  J.  659.  Linley  v.  Bates.]  In 
two  cases  before  Abbott  C.  J.  it  wa» 
held,  that  in  actions  against  country 
commissioners  of  bankrupt  for  impri- 
soning witnesses  for  prevarication,  evi' 
deuce  of  the  plaintiff^s   having  been 


brought  before  a  judge  in  Drndoi^  on 
a  habeas  corpus  was  not  material  eri- 
dence  to  satisfy  the  plaintiffs  under- 
taking; upon  the   principle   that  his 
being  so  brought  up  was  the  plauitifffl 
own  act,  and  that  the  plaintiff  must  give 
evidence  of  some  act  either  of  the  de- 
fendant, or  a  third  person,  or  of  some 
record,   tending    to    prove  the   issue 
joined,  in  the  county  in  which  the  venne 
is  laid.  Norris  v.  Warden,  Lotidon  Sit- 
tings after  M.  71  2  G.  4.  K.  B.  Dam 
V.  ^— ,  ibid. ;  in  which  last  case  the 
being  brought  up  on  the  habeas  corpnu 
was  laid  in  the  declaration  by  way  of 
special  damage.  [However,  it  has  heen 
since  held,  that  the  evidence  to  be  given 
under  the  undertaking  is  not  confined 
to  the  mere  issue  in  the  cause,  but  in* 
eludes  also  the  question  of  damages, 
which  are  to  be  conmdered  for  thb  par- 
pose  as  a  matter  in  issue  between  the 
parties.     2  B.  &  Ad.  169.      Curtis  v. 
Drinkwaier.  4  Bing.  N.  C.  225.  Cottins 
y.  Jenkins.   S.C.5Scott,589.   7Mees. 
Sc  W.  221.     Greenway  v.  TitthmarA.] 
The  undertaking  to  give  material  evi- 
dence, if  made  before  plea,  applies  to 
the  facts  in  the  dedaration*  and  not 
to  the  issues  which  may  ultimately  he 
Joined.  1  Taunt5]&  Cbdfcretfv.CXom- 
herlayne.     [So  where  in  an  action  of 
debt  by  assignees  of  a  bankrupt^  the  de- 
fendant had  pleaded,  except  as  to20(M>f 
isiunqwun  indek^  and  as  to  200L  pay- 
ment ;  it  was  held  by  Parhe  B.,  that  an 
undertaking,  which  had  been  made  be- 
fore plea,  to  give  nmterial  evidence  in 
London,  was  satisfied  by  putting  in  the 
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cases  there  specified,  shall  not  be  stayed  by  writ  of  error  with- 
out security,  any  more  than  in  the  courts  at  Westminster. 
And  9  Hen.  7.  12.  6.*  recovery  at  Westminster  of  lands  in 
a  county  palatine  is  void,  because  out  of  the  jurisdiction  of 
the  courts  at  Westminster.  And  the  courts  at  Westminster 
will  take  judicial  notice  of  the  proceedings  of  the  courts  of 
the  counties  palatine,  as  well  as  of  the  courts  of  great  sessions : 
as  Cro.  Car.  179.  t  this  court  took  judicial  notice  of  the 
process  of  the  great  sessions.  So  Cro.  Eliz.  503.  j:  this 
court  took  notice  of  the  custom  in  WaleSf  to  give  judgment 
final  upon  a  quod  ei  defarceat  And  the  courts  of  the  countieB 
palatine  do  not  certify  their  jurisdiction  upon  a  writ  of  error, 
any  more  than  the  court  of  Common  Bench ;  because  this 
court  takes  judicial  notice  of  their  jurisdiction.     And  all  the 


Peacock  v. 
Bell  and 
Kendal. 


*  Bro.  Cinque 
Ports,  18. 
The  courts  at 
Westminster 
will  take  judi- 
cial noitee  of  the 
proceedings  of 
the  courts  of  the 
counties  pala- 
tine, and  of  the 
great  senions 
in  Wales. 
f  Griffith  T. 
Jenkins. 

LBroughton  v. 
indaU. 


the  declaration  within  the  jurisdiction. 
1  Lev.  50.  Rumty  v.  Atkinson.  69.  Little- 
hmfv.  Wright.  96.  Whitehead  v.  Broum. 
S.  C  Sir  T.  Raym.  75.  I  Lev.  1(H, 
105.  Drake  r.  Beare.  137.  Price  v.ffilL 
15S.  Corbet  v.  Pierson.  156.  Stone  v. 
Waddington.  2  Lev.  87-  Hdnslip  v. 
Coaier.  S.  C.  1  Vent  243.  1  'Sid.  87. 
Crodfrey  v.  Saunders.  1  Vent.  2.  Heely 
T.Ward.  2Ld.  Raym.  ISlft  1311. 
Wmford  v.  Powell.  Ibid.  796.  Stanian 
V.  Danes.  S.  C.  1  Salk.  404.  1  Ld. 
Raym.  211 v.  Lee.  12  Mod.  598. 


Stedman  v.  Robinson.  6  Mod.  223. 
Stanyon  v.  Davis.  2  Wils.  16.  Waldock 
V.  Cooper.  I  T.  R.  151.  Trevor  v. 
Wall,  (e)  And  the  omission  of  it  is 
error,  even  after  verdict  1  T.  R.  152. 
For  the  court  will  Dot  intend  that  the 
consideration  was  proved  at  the  trial 
to  have  been  within  the  jurisdiction, 
and  none  of  the  statutes  of  jeofails  ex- 
tend to  it  Ibid.  But  as  to  such  matr 
ters  as  are  inserted  only  ybr  aggravation 
of  damages^  and  might  be  omitted,  and 
yet  the  action  remain^  it  is  not  necessary 


fiat  and  appointment  of  assignees,  which 
had  been  enrolled  in  the  court  of  bank- 
ruptcy in  the  city  ;  for  that  the  under- 
taking, having  been  given  before  plea, 
had  reference  to  the  declaration;  and 
any  evidence  that  would  have  been  ma- 
terial to  support  the  cause  or  right  of 
action  therein  alleged,  if  such  cause  or 
right  bad  been  traversed  by  the  pleas, 
was  sufficient  to  satisfy  the  undertaking, 
though  the  defendant  had  not,  by  his 
pleas,  put  such  right  of  action  in  issue. 
Lattson  v.  Mangles^  GuildhaU  Sittings 
ifter  E.  T.  1842.  But  see  5  Dowl.  250. 
J^kUJipsx.Chapman.  The  objection,  that 
the  plaintiff  has  not  satisfied  his  under- 
taking, must  be  taken  at  the  trial,  and  if 


not  taken  there,  cannot  be  insisted  upon 
by  way  of  motion.  2  Mees.  &  W.  373. 
How  V.  Pickard.2 

(e)  [2  Bing.  213.  Briscoe  v.  Stephens. 
9  Moo.  413.  S.  C.  But  this  is  not  neces- 
sary in  a  declaration  in  an  action  removed 
by  pone  from  the  sheriff's  court ;  even 
though  it  should  recite  that  the  action 
was  commenced  below  by  writ  of  justi- 
cies.  3  Mann.  &  G.  171.  Powell  v.  Ancell. 
3  Scott,  N.  C.  444.  S.  C.  So  in  replevin, 
when  the  plaint  is  removed,  the  decla- 
ration never  alleges  the  cause  of  action 
to  have  arisen  within  the  inferiq^  juris- 
diction: though  in  declaring  in  the  court 
below,  it  would  be  necessary  to  make 
such  an  allegation.] 
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Peacock  v. 
Bell  and 
Kekdal. 


The  entry  of  a 
judgment  in  an 
inferior  court 
must  be,  ideo 
cmisideratum 


otherwiae  it  is 
bad. 

Nothing  shall 
be  intended  to 
be  omt  of  the 
jmrudietum  of  a 
BMperuT  eowtf 
but  what  ex- 
pressly appears 
to  be  so ;  nor 
within  thejmrie- 
dietioH  oftmin- 
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entries  of  judgments  in  the  counties  palatine  are  *^  ideo  ccnsi" 
"  deratum  est^^  generally  (without  saying  per  curiam)^  as  well 
as  in  the  Common  Bench ;  and  yet  such  an  entry  is  bad  in  «i 
inferior  court,  as  it  has  been  oftentimes  adjudged.  And  the 
rule  for  jurisdiction  is,  that  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  <£  a  superior  court,  but  that  which  spe- 
cially appeani  to  be  so ;  and,  on  the  contrary,  nothing  shall 
be  intended  to  be  within  the  jurisdiction  of  an  inferior  court 
but  that  which  is  so  expressly  allied.  (1)  And  though  the 
*courtof  the  county  palatine  is  inferior  to  this  court  of  Ejng's 
Bench,  yet  that  does  not  prove  it  to  be  an  inferior  court,  in 
the  sense  that  it  ought  to  certify  every  thing  precisely ;  for 
the  Common  Bench  is  inferior  to  this  court ;  but  yet  it  is  an 
original  and  superior  court,  of  which  the  law  itself  takea 
notice :  and  so  is  the  court  of  the  coimty  palatine ;  and,  con- 
sequently, the  omission  of  the  word  (there)  in  the  deckration 


to  lay  them  within  the  jurisdietion. 
1  Salk.  404k  Siaman  v.  Dames.  Cro. 
Car.  570.  Ireland  Y^Lockwood,  1  RoL 
Abr.  &^e.  pi.  4.  S.  C.  Sir  W.Jones,  448. 
Thurston  v.  Vincent,  (f) 

(1)  See  2  Ld.  Raynu  1310,  ISll. 
Wif^brd  V.  Powell  Ibid.  796.  Stanian 
V.  Dames,    1  Bac.  Abr.  562.    If  a  man 


bring  an  action  in  an  inferior  court, 
where  the  cause  of  action  did  not  anse 
within  its  jurisdictioo,  and  the  person 
or  goods  of  the  defendant  are  taken  in 
execution  under  its  process,  though  the 
judge  and  officers  of  the  court  are  ex- 
cused, if  it  had  jurisdiction  over  the 
cause  (^),  yet  the  pUdntiff  in  the  action 


(/)  [As  to  what  is  a  sufficient  allega- 
tion of  the  cause  of  action  having  ac- 
crued within  the  jurisdiction,  see  3  A.  & 
£.  320.  ChOty  V.  Dendy.  4  Nev.  &  M. 
842.  S.C.  1  Mann.  &  G.  31.  Bruce  v. 
Wait.  In  an  action  in  an  inferior 
court  upon  a  concessit  solvere  (see 
antd,  p.  68.  n.  (2)),  it  was  held,  that 
although  the  declaration  stated  merely 
a  promise  to  pay,  without  averring  any 
consideration,  yet  the  plaintiff  must 
prove  a  consideration  arising  within 
the  jurisdiction.  5A.&E.  208.  Wil- 
Uams  y.  Gibbs.  6  Nev.  &  M.  788. 
S.  C.  In  an  action  upon  an  account 
stated  it  is  sufficient  to  aver,  that  the 
defendant  accounted  concerning  divers 
sums  of  money  within  the  jurisdiction, 
widioutalso  averring  that  the  sums  were 


due  within  the  jurisdiction.  2Ld.Rayin. 
1555.  Emmy  v.  BartleU.  2  Str.  827. 
S.  C.  5  A.  &  £.  211.  But  a  mere  naked 
promise  made  within  the  jurisdiction  to 
pay  a  debt  which  did  not  accrue  there, 
is  no  evidence  of  an  account  stated  with- 
in the  jurisdiction.  5  A.  &  £.  208.  See 
also  1  Mann.  &  G.  220,  221.  Thorn  v. 
Chinnoek.  1  Scott,  N.  C.  141.  S.  C] 

{g)  So  in  3  M .  &  S.  41 1.  Aekerly  v. 
Parkinson^  it  was  held,  that  an  action  on 
the  case  would  not  lie  against  the  vicar- 
general  of  the  bishop  for  excommuni- 
cating a  person,  though  the  proceedings 
were  erroneous,  and  set  aside  upon 
appeal ;  the  vicar-general  having  juris- 
diction over  the  subject-matter,  and 
there  being  no  malice.  [See,  howeveff 
1  Q.  B.  18.  CarraU  v.  Morky.'i 
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is  no  error,  because  it  shall  be  intended  tliat  the  contract  was    Pbacock  v. 

made  within  the  jurisdiction*,  if  it  does  not  appear  to  the  con-  Bell  and 
^_  .  .,.  Kendal. 
tnuy,  aa  in  this  case.  ,__^ , 

And  of  such  opinion  were  fVyndham  and  Moreton  justices ;  y^^,^  ^,^^ 
hutKelynge  chief  justice,  and  Twysdaiy  held  the  contrary,  and  ^"*  ^J*** »  ««- 
that  the  declaration  was  erroneous  for  this  point.   And  after-  to  be  «.  ^^ 
wards,  at  another  day,  it  was  moved  again ;  and  then  Twys- 
den  said,  that  he  had  consulted  with  the  other  judges,  and 
they  were  all  of  opinion  that  the  court  of  the  county  palatine 
was  an  original  superior  court,  and  therefore  the  declaration 
was  good :  but  if  it  had  been  so  in  an  inferior  court,  it  had 
been  bad ;  wherefore  the  judgment  was  affirmed  by  Tuysderiy 
Wyndkam,  and  Moreton ;  Kelynge  retaining  his  former  opi- 
nion.    Saunders  of  counsel  with  the  defendants  in  the  writ  of 
error. 


is  considered  as  a  trespasser.  6  T.  R.  considered  where  he  had  acted  beyond 
245.  Rex  v.  Danger.  And  the  at-  his  duty  or  authority  as  an  attorney, 
toroey  for   the  plaintiff  has  been  so    4  Burr.  2108.  Goodwin  v.  GMons,(h) 


(h)  See  post,  2  Saund.  101.  n.  (2). 
[As  to  the  liability  of  the  attorney  as 
a  trespasser,  in  respect  of  illegal  pro- 
cess, see  3  Wils.  S68.  Barker  v.  Bra-^ 
ham.  3  Esp.  202.  Sedley  v.  Sutherland, 
6  B.  &  C.  38.  Bates  v.  PiUing.  9  D. 
&R.44.S.  C.  6A.&E.407.  Sowellv. 
ChampUm.  2  ^ev.  &  P.  627.  S.C.  8 
A.  &  E.  449.  Codrington  v.  Lloyd  1 
Perr.  &  D.  157.  S.  C.  As  to  the  liability 


of  the  plaintiff,  see  3  Wils.  368.  9  East, 
346.  Carrett  v.  SmaUpage.  6  B.  &  C. 
38.  7  Bing.  677.  Perkins  v.  Plgmpton. 
5  Moo.  &  P.  731.  S.  C.  1  Mees.  &  W. 
408.  Bryant  v.  Cltitton.  1  Q.  B.  18. 
Carratt  v.  Morley.  1  G.  &  Dav.  275. 
S.  C.  7  C.  &  P.  506.  WhaUey  v. 
Pepper.  8  C.  &  P.  11.  StoMey  v.  Hor- 
nidge.'] 
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Lawe  versus  King. 
Mich.  18  Car.  II.  Reg.  Rol.  573. 

iranwcfafa're,!  ■  jE  it  remembered,  that  heretofore,  to  wit,  in 

-■-'  the  term  of  Easter  List  past,  before  our  lord 

the  king,  at  Westminster^  came   Thomas  Lawe  by  Charlts 

Ballety  his  attorney,  and  brought  here  into  the  court  of  our 

said  lord  the  king,  then  there,  his  certain  bill  against  Thomas 

Eingy  in  the  custody  of  the  marshal,  &c  of  a  plea  of  trespass ; 

and  there  ace  pledges  of  prosecution,  to  wit,  John  Doe  and 

Richard  Roe,  which  said  bill  follows  in  these  words,  to  wit : 

Assault,  bat-       Warwickshire^  to  wit,  Thomas  Lawe,  gent,  complains  of  Thomas 

imprisonment    ^^^9i  being  in  the  custody  of  the  marshal  of  the  marshalsea  of 

our  lord  the  king,  before  the  king  himself,  for  that  he,  on  the 
Ist  day  of  Aprils  in  the  18th  year  of  the  reign  of  our  lord 
Charles  the  Second,  now  king  of  England,  &c  at  the  borou^ 
of  Warwicky  in  the  said  county,  with  force  and  arms,  &c.  did 
make  an  assault  upon  him  the  said  Thomas  Lawe,  and  did 
then  and  there  beat,  wound,  imprison,  and  ill-treat  the  said 
Thomas  Lawe,  and  detained  and  kept  him  the  said  Hunnas 
Lawe  in  prison  without  any  reasonable  cause,  against  the  will 
of  him  the  said  Thomas  Lawe,  and  against  the  law  and  custom 
of  this  realm  of  England,  for  a  long  time,  to  wit,  for  the  space 
of  two  days,  and  other  wrongs  to  him  then  and  there  did, 
agidnst  the  peace  of  our  said  lord  the  now  king,  and  to  the 
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daoiage  of  the  said  Thomas  Lowe  of  40L  ;  and  therefore  he     Laws  v. 
brings  suit  &c.  Kino. 

And  now  at  this  day,  to  wit,  Friday  next  after  the  mor-  ^ 

row  of  the  Holy  Trinity,  in  this  same  term,  until  which  day       ^        -■ 
the  said  Thomas  King  had  leave  to  imparl  to  the  said  bill, 
and  then  to  answer,  &c  before  our  lord  the  king  at  Westmin"  piea. 
fteTy  comes  as  well  the  said  Thomas  Latocy  by  his  said  attorney, 
as  the  said  Thonuis  King  by  Abraham  Gibbons^  his  attorney  ; 
and  the  said  Thomas  King  defends  the  force  and  injury  when, 
&c ;  and  as  to  the  assaulting,  beating,  wounding,  and  ill-treat-  As  to  the  as- 
ing  of  him  the  sidd  Thomas  Lowe  above  supposed  to  be  done,  "ounj^it  wid 
he  the  said  Thomas  King  says  that  the  said  Thomas  Lawe  Ul-treating, 
ought  not  to  have  or  maintain  his  said  action  thereof  against 
him,  because  he  says  that  the  said  Thomas  Lowe,  on  the  said 
let  day  of  April,  in  the  said  18th  year  of  the  reign  of  our 
aaid  lord  the  now  king,  at  the  borough  of  Warunch  aforesaid, 
in  the  county  aforesaid,  did  make  an  assault  upon  him  the  said 
Thomas  King,  and  him  would  have  beat,  wounded,  and  ill-  son  assault  de- 
treated  ;  whereupon  the  said  Thomas  King  did  then  and  there  ™**°* ' 
defend  himself  against  the  said  Thomas  Lawe  ;  and  so  the  said 
Thomas  King  says,  that  if  (a)  any  harm  or  mischief  then  and 
there  happened  to  the  said  Thomas  Lawe,  it  was  from  the  said 
Thomas  Lawe^^  own  assault,  and  in  defence  of  himself  the  said 
Thomas  King;  and  this  he  \&  ready  to  verify :  wherefore  he 
prays  judgment  if  the  said  Thomas  Lawe  ought  to  have  or 
maintain  his  said  action  thereof  against  him,  &c.    And  as  to  and  as  to  the 
all  the  residue  of  the  said  trespass,  except  the  imprisoning  and  ^^^xeqit'i^e 
detaining  of  him  the  .said  Thomas  Lawe  in  prison  for  the  space  imprisonment 
of  eleven  hours,  he  the  sud  Thomas  King  says,  that  he  is  not  ^^^^  guilty. 
thereof  guilty,  and  of  this  he  puts  himself  upon  the  country ; 
and  the  said  Thomas  Lawe  thereof  likewise,  &c.     And  as  to 
the  in^riaoning  and  detaining  of  him  the  said  Thomas  Lawe 
in  prison  for  the  space  of  eleven  hours,  the  said  Thomas  King 
says,  that  the  said  Thomas  Lawe  ought  not  to  have  or  main- 
tain his  said  action  thereof  against  him,  because  he  says  that 
the  imprisoning  and  detaining  of  the  said  Thomas  Lawe  in 
prison  for  the  said  space  of  eleven  hours  was  done  at  the  city 
of  Cooentry,  in  the  coimty  of  the  said  city,  on  the  lOth  day  of 
Jaxtuay,  in  the  16th  year  of  the  reign  of  our  said  lord  the 
nowki^;  and  that  he  the  said  TAonio^iTin^,  on  the  said  10th  Defendant  one 
day  of  January,  in  the  16th  year  aforesaid,  and  for  the  space  of  the  city  of 

^^—^—^——^^—,^--^^^^-^  Coventry. 

(a)  [Seeanti,  p.  14.  n.  (c?)]. 
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Lawk  v.      of  two  weeks  then  next  following,  was  one  of  the  sherifi  of 
^'^"'        the  county  of  the  said  city  of  Coventry^  and  on  the  same  day 
^  and  year  last  aforesaid,  at  the  said  city  of  Coventry ^  in  the  add 

county  of  the  said  city  of  Coventry,  was  in  the  execution  of 
his  said  office,  with  divers  of  his  officers  and  servants ;  that  is 
to  say,  in  watching  and  guarding  the  common  gaol  in  the 
county  of  the  sidd  city,  and  the  prisoners  being  in  the  same, 
lest  any  of  them  should  escape  out  of  the  said  gaol :  and  the 
[  78  ]       SA^d  Thomas  King  so  being  there  upon  that  occasion,  the  said 
Thomas  Lawe,  before  the  said  time  in  which  die  said  imprison- 
ment was  done,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  the  hour  of  eleven  in  the  night  of  the  same  day,  being 
Plaintiff  at  Co-  an  unseasonable  hour,  at  the  said  city  of  Cofoentry,  in  the 
th"dSndir^*^  county  of  the  said  city,  did  make  an  assault  upon  him  the  said 
the  execution  of  Thomos  King,  then  being  one  of  the  sheriffs  of  the  county  of 

eierra atni^t^  *^®  ^^  ^^^  ^^  CVw«i^,  in  the  county  of  the  said  city,  and 

then  and  there  in  the  execution  of  his  said  office  as  aforesaid, 

and  him  the  said  Thoinas  King  did  then  and  there  strike  and 

beat  with  his  fist,  against  the  peace  of  our  lord  the  now  king, 

and  to  the  disturbance  and  interruption  of  the  said  Thomas 

King  in  the  due  execution  of  his  said  office ;  and,  by  scuffling 

and  beating,  did  then  and  there  prevent  the  said  Thomas  King 

from  the  execution  of  his  said  office,  insomuch  that  the  said 

whcidbre  the      Thomos  King  could  not  attend  to  his  said  office  there ;  where- 

w^m^risOTed  ^P^^  ^'^  ^*^  Thomos  King,  for  the  preservation  of  the  peace 

him  until  the     of  our  Said  lord  the  now  king,  and  lest  the  siud  Thomas  Lawe 

to  bringTim^    should  any  further  hinder  or  disturb  him  the  said  Thomas  King 

before  a  juatiee  in  the  cxccution  of  his  said  office,  then  and  there  took  the  said 

^^       Thomas  Lawe  and  detained  him  for  the  space  of  eleven  hours, 

that  is  to  say,  until  the  next  morning,  that  the  said  Thomas 

Lawe  might  be  brought  before  one  of  our  said  lord  the  king's 

justices  of  the  peace,  and  at  the  said  city  of  Coventry  did 

bring  the  said  Thomas  Lawe  as  soon  as  he  could,  to  wit,  at 

the  end  of  the  said  eleven  hours,  before  Ralph  PhSUxps  then 

mayor  of  the  said  city  of  Coventry,  and  one  of  the  justices  of 

the  peace  of  our  said  lord  the  now  king,  assigned  to  keep  the 

peace  within  the  county  of  the  said  city ;  which  said  justice 

who  ordered      did  then  and  there  order,  and  cause  the  said  Thomas  Lawe  to 

fiwUs  a*^^  ^  ^^^  sufficient  bail  for  his  i^pearance  at  the  next  assizes  for  the 

aneeatthe        county  of  the  said  city,  to  answer  the  said  offcncc.  Whidiisaid 

imprisoning  and  detaining  in  prison  of  him  the  said  Thomas 
Lawe  for  the  said  space  of  eleven  hours  on  the  occasion 
aforesaid  made,  is  the  same  trespass  as  to  the  imprisonment 
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and  detaining  in  prison  of  the  said  Thomas  Lawe  for  the  said      La  we  v. 
space  of  time,  whereof  he  the  said  Thomas  Lowe  now  above        Kino. 
complams  against  him  * :  without  this,  that  the  said  Thomas  q       ^    dem 
Kng  18  guilty  of  the  said  trespass  within  the  said  borough  of  tnuugreflsio. 
Warwicky  or  elsewhere  out  of  the  said  city  of  Coventry  ;  and  *^  ^  ^^[^ 
t  without  this,  that  the  said  Thomas  King  is  guilty  of  the  ▼•  Darford. 
said  trespass  on  the  said  1st  day  of  Aprils  or  at  any  other  Xg^^^\^' 
time  before  the  said  Thomas  King  was  one  of  the  sheriffs  of 
the  county  of  the  said  city,  or  after  the  said  Thxnnas  King  was 
diflchaiged  firom  that  office,  as  he  the  said  Thomas  Lawe  above 
thereof  complains  against  him ;  and  this  he  is  ready  to  verify : 
wherefore  he  prays  judgment,  if  the  said  Thomas  Lawe  ought 
to  have  or  maintain  his  said  action  thereof  against  him,  &c. — 
Ei.  Saunders. 

And  the  said  Thomas  Lawe,  as  to  the  said  plea  of  the  said  Demurrer  to 
Thomas  King  by  him  in  manner  and  form  aforesaid  pleaded,  l^ffi  *^"" 
as  to  the  assaulting,  beating,  wounding,  and  ill-treating  of  the 
said  Thomas  Lawe,  says,  that  he  by  any  thing  by  the'  said 
Thomas  King  above  in  pleadmg  alleged,  ought  not  to  be  barred 
from  having  his  said  action  thereof  against  the  sidd  Thomas 
Bng,  because  he  says  that  the  said  plea  (general  demurrer). 

And  as  to  the  said  plea  of  the  said  Thomas  King  as  to  the  Same  as  to  the 
impriaoniiBg  and  detaining  of  the  said  ThomoA  Lawe  in  prison  ^riaomnwit 
for  the  sud  space  of  eleven  hours  (general  demurrer). 

Joinder  in  the  first  demurrer,  and  also  in  the  last. 

But  because  the  court  of  our  said  lord  the  king  now  here  is  [  80  ] 
iiot  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, whereof  the  said  parties  have  above  respectively  put 
themselves  on  the  judgment  of  the  court,  a  day  therefore  is 
given  to  the  said  parties,  before  our  lord  the  king  at  Weslmm- 
ster,  until  Wednesday  next  after  three  weeks  of  St  IkHchaely  to 
hear  their  judgment  of  and  upon  the  premises,  because  the 
coort  of  our  sud  lord  the  king  here  is  thereof  not  yet,  &c. ; 
and  as  well|  to  try  the  said  issue  above  joined  between  the  {  See  post,  109 
said  parties,  to  be  tried  by  the  county,  as  to  inquire  what  "®*«(0- 
damages  the  said  Jliomas  Lawe  has  sustained  on  occasion  of  the 
said  trespass,  whereof  the  said  parties  have  put  themselves  on 
the  judgment  of  the  court,  if  it  shall  happen  that  judgment 
shall  be  given  therein  for  the  said  7%oma«  Zatre  against  the  said 
Thomas  King,  therefore  let  a  jury  come  before  our  lord  the 
ting  at  WeMtminster,  on  the  day  of         next,  after 

md  who  neither,  &c» ;  because  as  well,  &c. ;  the  same  day 
18  given  to  the  said  parties  there,  &c     (And  so  it  is  con* 
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take  nothing  hy 
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tinned  fi*om  tenn  to  term.)  At  which  day,  before  our  lord 
the  king  at  Westndnstery  come  the  said  parties  by  thdr  said 
attomies ;  whereupon  all  and  singular  the  premises  being  seen, 
and  by  the  court  of  our  said  lord  the  now  king  here  more 
fully  understood,  and  mature  deliberation  being  had  thoe- 
upon,  for  that  it  appears  to  the  court  of  our  said  lord  the  now 
king  here,  that  the  said  plea  by  the  said  Thomas  JTtfi^  in  man- 
ner and  form  aforesaid  pleaded,  and  the  matters  in  the  same 
contained,  are  good  and  sufficient  in  law  to  bar  the  said  Thomas 
Lawe  from  having  lus  said  action  against  the  said  Thomas 
King  ;  therefore  it  is  considered  that  the  said  Thomas  Lawe 
do  take  nothing  by  his  said  bill,  but  be  in  mercy  for  his  false 
claim  therein ;  and  that  the  said  Thomas  King  do  go  thereof 
without  day,  &c.  (1) 


C  81  ] 
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816.  2Keb. 
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words  01  it  ar^ 


Lawe  versus  King. 

npBESPASS  of  assault  and  battery,  and  false  impriaon- 
■^  ment.  The  plaintiff  declared,  that  the  defendant  on  the 
1st  of  April  in  tiie  18th  year  of  the  now  king,  at  the  borough 


(1)  Hence  it  seems  to  follow,  that 
where  the  defendant's  plea  goes  to  bar 
the  action,  if  the  plaintiff  demurs  to  it, 
and  the  demurrer  is  determined  in  favour 
of  the  plea,  judgment  of  nil  capiat  shall 
be  entered,  notwithstanding  there  may 
be  also  one  or  more  issnes  in  fact ;  be- 
cause, upon  the  whole,  it  appears  that 
the  plaintiff  had  no  cause  of  action. 
So  where  several  pleas  are  pleaded 
since  the  statute  4  &  5  Ann.  c.  16.,  all  of 
them  going  to  destroy  the  action,  and 
one  or  more  issues  are  joined  on  some 
of  the  pleas,  and  there  are  one  or  more 
demurrers  to  the  rest,  if  the  court  de- 
termine the  demurrers  in  favour  of  the 
defendant  before  the  issues  are  tried, 


they  shall  not  be  tried ;  and  if  a^ier  the 
trial,  it  will  make  no  difference ;  for  in 
each  case  judgment  of  nil  capiat  shall  be 
given  against  the  plaintiff.  Thus,  where 
in  an  action  for  criminal  conversation, 
the  defendant  pleaded,  1.  not  guilty, 
and,  2.  not  guilty  within  six  years ;  and 
there  was  an  issue  on  the  first  plea,  and 
a  demurrer  to  the  other ;  although  the 
issue  was  tried  before  the  demurrer  was 
disposed  of,  and  a  verdict  waa  given 
for  the  plaintiff,  yet  the  court  having 
afterwards  determined  the  demurrer  in 
favour  of  the  defendant,  judgment  of 
nil  capiat  was  given.  2  Burr.  749. 
Cooke  V.  Sayer,  (6) 


(h)  [It  was  decided  in  this  case  that 
the  defendant  was  entitled  to  the  costs 
of  the  demurrer ;  but  that  each  party 
must  pay  his  own  costs  of  the  trial.  But 
this  decision  was  overruled  in  5  A.  &  £• 


83.  Bird  v.  Higginson,  6  N.  &  M.  791 . 
S.C. ;  according  to  which  latter  authority 
the  plaintiff  would  be  entitled  to  costs  ^ 
the  trial     See  2  Saund.  300.  n.  (3>3 


Trin.  19  Car.  11.  Regis.  81 

of  Warwiek^  with  force  and  armSj  &c.  made  an  assault  upon     Lawe  v. 
the  plaintiff,  and  beat  and  wounded  him,  and  imprisoned       Kino. 
him  for  the  space  of  two  days,  and  other  wrongs,  &c.     The     .   .  '^ 
defendant  as  to  the  assault,  battery,  and  wounding,  pleaded  are  only  matter 
«w  asuaUt  demesne ;  and  as  to  all  the  imprisonment,  except  ^^JjJ^t^i, 
eleven  hours,  he  pleaded  not  guilty ;  and  as  to  the  imprison*  not  necessary 
meat  for  eleven  hours,  he  pleaded  in  bar,  that  the  imprison-  ^^^^^  to  them 
meat  was  made  on  the  10th  of  January^  in  the  16th  year  of  the  in  the  plea.    , 
reign  of  the  now  king,  at  the  city  of  Coventry ^  in  the  county 
of  the  same  city,  and  that  the  defendant,  on  the  same  day 
and  year^  and  for  the  space  of  two  weeks  after,  was  one  of 
the  aheriffi  of  the  said  city  of  Coventry  ;  and  that  on  the  same 
day,  the  defendant,  with  divers  of  his  officers  and  servants, 
WHS  in  the  ^execution  of  his  office  in  the  city  of  Coventry  afore- 
said, namely,  in  watching  and  keeping  the  common  gaol  of 
die  same  city,  lest  any  of  the  prisoners  therein  should  escape. 
And  being  so  in  the  execution  of  his  office,  the  pi dntiff,  at 
the  eleventh  hour  of  the  night  of  the  same  day,  being  an 
miseasonable  time,  came  there,  and  struck  the  defendant 
with  his  fist,   and  hindered  him  from  executing  his  said 
office,  by  brawling  and  beating  with  his  fist  so  much,  that  he 
could  not  attend  to  his  office ;  wherefore  the  defendant,  to 
keep  the  peace,  imprisoned  the  plaintiff  until  the  next  mom- 
mg,  and  then  brought  him  before  a  justice  of  the  peace,  who 
hound  the  plaintiff  to  appear  at  the  next  assizes ;  which  is  the 
same  inprisonment  for  the  space  of  eleven  hours,  whereof  the 
plaintiff  complains  against  him ;  and  traversed,  without  this, 
that  the  defendant  was  guilty  out  of  the  city  of  Coventry ^  or  at 
any  time  before,  or  since,  he  was  one  of  the  sheriffs,&c .  and 
this,  &c  wherefore,  &c.    But  the  defendant  in  all  his  pleas 
did  not  say  any  thing  to  the  metarmis  ;  whereupon  the  plain- 
tiff demurred  in  law  to  both  spedal  pleas. 

And  now  it  was  objected,  that  the  not  answering  to  the 
vi  d  armis,  has  made  both  the  pleas  bad.  But  to  this  it  was 
answered^  that  the  vi  et  armis  is  only  matter  of  form,  which  is 
aided  by  the  statute  of  27  Eliz.  c  5.  of  general  demurrers.  (1) 

(1)  There  was  however  some  doubt  Dig. Pleader  (3M.)y  7 •  But  the  omission 

before  the  statute  of  4*  Ann.  c.  16.  s.  1.  is  now  matter  of  form  by  the  express 

^iiether  the  words  vtefarmtf  were  mat-  words  of  that  statute,  and  aided  on  a 

ter  of  form  or  substance.     The  autho-  general  demurrer.     So  the  omission  is 

rities  being  both  ways,  and  the  greater  cured  by  verdict  by  the  statute  16  &  17 

Dioiber  seem  to  have  considered  them  Car.  2.  c.  8. 
to  be  matter  of  substance.    See  Com. 

VOL.  I.  L 
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For  it  Bippeem  in  7  Hen.  6.  13.  b.  and  1  Hen.  7.  19.  that  if 
the  defendant  be  aeqnitted  of  the  special  matter,  ihemetarmis 
shall  not  be  inquired  inta  So  if  the  defendant  be  acquitted 
of  the  special  matter  by  judgment  on  demurrer,  the  ni  etarmis 
shall  not  be  tried,  although  the  defendant  has  taken  issue 
thereon,  but  he  shall  be  fined,  and  a  capiahar  awarded  against 
him  without  more  (2),  as  the  course  is  in  all  sudi  cases. 

And  so  was  the  opinion  of  the  whole  court,  and  without 
any  difficulty  it  was  adjudged  for  the  defendant,  that  the 
plaintiff  shoidd  take  nothing  by  his  bilL  Saunders  of  counsel 
with  the  defendant^  See  Cro.  Jao.  699.  The  Exng  ag^nst 
Hopper  and  others.  (3) 


(2)  See  5  Bac  Abr.  191.  207. 

(3)  In  the  report  of  the  principal 
case  in  1  Lev.  216.  it  appears  that  an- 
other objection  was  taken  to  the  pleat 
namely,  that  the  traverse  was  too  large, 
being  of  the  day  and  place  laid  in  the 
declaration,  and  of  all  other  times  be- 
fore defendant  was  sheriff  or  since.  (See 
the  plea,  ant^,  p.  78.)  Bat  the  court 
overruled  the  objection  and  held  the 
traverse  good.  The  -sanie  point  is  re- 
cognised in  Com.  Dig.'/%ocfer  (G  2.), 
448.  However,  unless  it  be  necessary 
to  mention  a  particular  time,  as  well  as 
place  in  the  plea,  in  order  to  constitute 
a  justification,  the  general  rule  is  to 
follow  the  day  in  the  declaration  with- 
out a  traverse.  In  this  case,  it  seems^ 
the  defendant  might  have  justified  on 
the  day  alleged ;  for  he  might  have  been 
sheriff  at  that  time  for  any  thing  that 


would  have  appeared  to  the  contrary 
on  the  record.  And  if  the  day  be 
in  truth  material,  the  plaintiff  may 
shew  the  very  day  in  his  replication ; 
and  though  it  varies  from  that  in  the 
declaration,  it  is  no  departure.  But 
as  the  defendant  justified  on  a  different 
day,  which  he  might  do  if  he  pleased, 
it  appears  tiie  court  was  well  founded 
in  sayings  that  he  ought  to  traverse 
the  day  in  the  dedaratioB;  for  he  has 
made  it  material  by  shewing  that  he 
was  (Sheriff  during  a  particular  time 
only,  which  was  different  from  that 
mentioned  in  the  declaration.  1  Salk. 
222.  Webkyv. Palmer.  2  Saund.  5b^5cy 
note.  But  when  it  is  material  to  state 
the  true  time,  if  it  varies  from  the  <iay 
in  the  [declaration,  the  day  must  be 
traversed.    lab.  Plac.  d06.  pi.  16.  (c)  ' 


(c)  As  the  defendant  in  the  princi- 
pal case  chose  to  state  a  different  day 
in  his  plea  from  that  laid  in  the  declar- 
ation, he  was  bound  either  to  traverse 
all  other  days,  or  to  conclude  his  plea 
with  an  averment  of  the  trespasses  in 
the  plea  being  the  same  as  those  in  the 


declaration.  He  did  in  fact  do  both, 
which  rendered  his  plea  liable  to  a 
special  demurrer  since  the  stat*  4  Ann. ; 
but  it  does  not  appear  that  the  objec- 
tion was  taken.  See  2  Saund.  S  & 
note. 
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^''''y'^l'nE  it  remembered^  that  heretofore,  to  wit,  in 
J  m3  Easter  term  last  paBt,  before  our  lord  the 
king  at  Westmintterf  eame  George  Wright  by  Francis  Gregg 
Us  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  then  there,  his  certain  bill  against  Ralph  Ramscot  in 
the  custody  of  the  marshal,  &c.  of  a  plea  of  trespass ;  and 
there  are  pledges  of  prosecution,  to  wit,  John  Dae  and  Richard 
Roty  which  said  bill  follows  in  these  words,  to  wit ;  Derbyshire^  Trespass, 
to  wit,  George  Wright  complains  of  Ralph  Ramscot,  being  in 
the  custody  of  the  marshal  of  the  marshabea  of  our  lord  the 
king,  before  the  king  himself,  for  that  he,  on  the  first  day  of 
Aprily  in  the  17th  year  of  the  reign  of  our  lord  Charles  the 
Second,  now  king  of  England,  &c  With  force  and  arms,  did 
60  grieyoosly  beat,  strike,  and  with  a  certain  knife  stab,  a 
nustiff  dog  of  him  the  said  George,  of  the  price  of  one  hundred 
^uOings,  at  Castleton  aforesaid,  in  the  county  aforesaid,  then 
and  there  being  found,  that  by  reason  thereof,  the  said  mastiff 
died;  and  other  wrongs  to  him  did^  against  the  peace  of  our 
sdd  lord  the  now  king^  and  to  the  damage  of  him  the  said 
George  of  lOi  and  therefore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  mor-  Pl«u 
row  of  the  Holy  Trinity  in  the  same  term,  until  which  day  the 
said  Ralph  had  leaye  to  imparl  to  the  said  bill,  ai;id  then  to 
answer,  &a  before  our  lord  the  king  at  Westminster,  comes  as 
well  the  said  6reor^eby  his  said  attorney,  as  the  said  Ralphhj 
John  Bradshaw  his  attorney ;  and  the  said  Ralph  defends  the 
foice  and  injury  when^  &c;  aud  as  to  coming  with  force  and 
armsyor  whatever  else  is  against  the  peace  of  our  said  lord  the 
now  king,  he  the  sud  Ralph  says  that  he  is  not  thereof  guilty, 
and  of  this  he  puts  himself  upon  the  country,  and  the  said 
Gforge  thereof  likewise,  &c. ;  and  as  to  the  residue  of  the  sud 
trespass  in  the  said  declaration  above  supposed  to  be  done,  he  [  83  ]  ! 
the  said  Ralph  says,  that  the  said  George  ought  not  to  have 
or  maintain  his  said  action  thereof  against  him,  because  he 
aays,  that  the  said  George  on  the  ssud  first  day  of  April,  in  the 
17th  year  aforesaid,  at  the  parish  of  Chapel  in  tlie  Frith  in  the 
said  county,  did  suffer  the  said  mastiff  to  remain  and  walk  in 
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the  Bireets  in  the  town  of  Chapel  in  the  Frith  aforesaid  not 
muffled,  and  by  reason  thereof  the  said  mastiff  did  ran  yio- 
lently  in  and  upon  a  certain  dog  of  one  EUen  Bagshmo  widow, 
and  did  then  and  there  bite  the  said  dog,  which  said  dog  the 
said  Ellen  then  and  there  kept  in  her  dwelling-house  for  the 
preservation  of  her  said  house ;  and  the  said  Ralphy  being  ser- 
vant of  the  said  EUeny  did  then  and  there  kill  the  said  mastiff, 
lest  he  should  do  any  further  mischief:  and  this  he  is  ready 
to  verify;  wherefore  lie  prays  judgment,  if  the  said  George 
ought  to  have  or  maintain  his  said  action  thereof  against  him. 

Den^urrer,  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  day  is  therefore  given  to  the  said  parties  before 
our  lord  the  king  at  Westminster^  until  next  after 

to  hear  their  judgment  of  and  upon  the  premises,  because  the 
court  of  our  said  lord  the  king  here  is  thereof  not  yet,  &c 


[84  ] 
Case  10. 


&C.  lSid.336. 
1  Ley.  216. 
S  Keb.  237. 
It  is  DO  jusfci^ 
cation  in  tre9« 
pass  for  killing 
•  mastifr,  <*that 
he  Tan  violentlj 
upon  defend- 
ant's dog  and 
bit  him,"  but 
the  defendant 
should  state 
further  that  he 
could  not  other- 
wise separate 
the  mastiff  from 
hi8dof^(l) 


Wright  versus  Ramscot. 

Trin.  19  Car.  11. 

TRESPASS.— The  plaintiflf  declared  that  the  defendant, 
on  the  1st  of  Aprily  in  the  17th  year  of  the  now  king,  at 
Castletan,  in  the  county  of  Derby y  did  beat,  strike,  and  with 
a  certain  knife  did  stab  a  mastiff  of  the  pliuntiff,  so  that  by 
reason  thereof  the  mastiff  died ;  and  other  wrongs,  &c.  The 
defendant  pleaded  in  bar,  that  the  plaintiff,  on  the  same  day 
and  yesLVf  at  the  parish  of  Chapelinthe  Frith^  in  the  same  county, 
suffered  his  mastiff  to  go  unmuzzled  in  the  street,  by  reason 
whereof  the  mastiff  run  violently  upon  a  dog  of  one  Elleii 
Baffshawy  and  did  then  and  there  bite  the  said  dog  (wliich 
dog  the  said  Ellen  kept  in  her  house  for  the  preservation 
thereof);  wherefore  the  defendant,  being  the  servant  of  the 
said  Ellen,  then  and  there  killed  the  mastiff  that  he  might  not 


(1)  The  same  plea  is  in  Lib.  Plac. 
336.  pi.  61.  There  is  a  similar  pre- 
cedent in  Keck  V.  ffalstead,  2  Lutw. 


1494.  where  the  justification  was  held 
good,  (a) 


(a)  In  that  case,  the  defect  which 
was  fatal  to  the  plea  in  the  principal 
caqe  did  not  occur,  and  besides  there 


was  a  verdict  for  the  plaintiff  on  an 
issue  of  de  infurid. 
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do  any  further  mischief.  And  this^  &c. ;  wherefore,  &c  Upon 
which  plea  the  plaintiff  demurred  in  law. 

And  Saunders  of  counsel  with  the  phdntiff  argued  that  the 
plea  was  bad,  because  the  law  takes  notice  of  a  mastiff  as  a 
Taluable  thing;  and  there  is  an  original  writ  for  killing  a 
mastiff  in  the  *  Register.  And  in  Cro.  Eliz.  125.  f  it  is  said 
that  the  law  takes  notice  of  a  mastiff  hound,  spaniel,  and 
tumbler  {;  and  a  man  may  justify  a  batteiy  in  defence  of 
his  d(^  as  appears  in  Rastal's  Entries.  §  And  in  Cro.  Jac  44.  ||, 
trespass  was  brought  for  killing  a  mastiff;  and  there  it  is 
not  doubted  but  the  action  well  lies  (2) ;  but  there  the  de- 
fendant justified,  because  the  mastiff  infested  a  warren^  and 
could  not  be  restrained  doing  damage  there  (3);  but  here  the 
defendant  hath  done  an  injury  to  the  plaintiff  by  making  him 
lose  a  valuable  thing  without  any  cause ;  for  the  plaintiff  is 
not  bound  by  law  to  muzzle  his  mastiff,  so  long  as  he  does 
no  damage ;  and  it  is  natural  for  one  dog  to  bite  or  worry 
mother ;  and  therefore  he  ought  not  to  be  killed,  unless  it 
cannot  be  otherwise  prevented.     And  here  the  defendant  has 
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The  law  takes 
notice  of  a  mas- 
tiff, hound, 
spaniel,  and 
tumbler,  as 
valuable  things. 
*  Reg.  109.  a. 
f  Ireland  y. 
Huggins.  Ow. 
93.  S.C.     In 
the  report  of 
which  case  in 
3  Leon.  219.  it 
is  said  the  court 
held  trespass 
would  not  lie, 
but  this  is  a 
mistake. 
X  7  Rep.  18.  a. 
the  case  of 
Swans. 
§611.  b.  pi. 
10.  (1). 
II  Wadhurst 
BgainstDamme. 


(1)  S.  P.  Cro.  Eliz.  125.  Ow.  94. 
2  Bro.  Ent.  144. 

(2)  So  is  Ow.  94.  Hob.  28S.  Ed- 
wards  v.  EnghUm.  Cro.  Jac.  463.  AihiU 
T.  Corbet.  So  will  trover  lie*  1  Rol. 
Abr.  5-  pi.  5.  So  trover  will  lie  for  a 
parrot  or  monkey,  because  they  are 
merehaodise  and  valuable.  Cro.  Jac. 
262.  Grymes  v.  Shack,  (b) 

(3)  And  it  is  not  necessary  to  allege 
tint  he  could  not  otherwise  prevent  the 
dog  from  killing  the  conies,  but  it  is 
safficient  to  state,  that  the  dog  was  in 


the  warren  pursuing  the  conies  there, 
and  therefore  he  killed  him.  Cro.  Jac. 
44.  So  it  is  if  a  dog  runs  after  deer  in 
a  park.  S  Lev.  28.  Barrington  v.  TVcr- 
ner.  (c)  See  the  form  of  a  plea  justify- 
ing killing  a  greyhound  for  running 
after  deer  in  a  park,  2  Rich.  Praet. 
C.  P.  435. 5th  ed.  The  contrary  indeed 
was  held  in  2  RoL  Abr.  567*  (L.),  pi.  2. 
Lewin's  case ;  but  that  case  was  over- 
ruled. 3  Lev.  28.  See  also  Cro.  Car. 
228.  ReyneU  v.  ChampersoQtu  (d) 


{h)  It  seems  that  an  action  will  lie 
for  an  injury  to  any  reclaimed  animaL 
Com.  Dig.  Actum  swr  Trover  (C).  [An 
actbn  will  lie  for  the  wilful  dfiturbance 
of  a  decoy;  11  East,  574.  note  (a). 
Kedtk  V.  HickeringilL  Ibid.  571.  Car- 
rmgim  v.  Taylor.  2  Camp.  258.  S.  C. ; 
but  not  of  a  rookery.  2  B.  &  C.  934. 
Bmmam  v.  ModtetL  4  D.  &  R.  518 
S.C.  Bees  are  property,  and  are  the 
Mibsect  of  larceny.     2  B.  &  C.  944.] 

(c)  [5  C-  &  P.  581.  Protheroev.Mal' 


hews,']  But  these  cases  apply  only  to 
warrens  and  parks,  strictly  so  called : 
for  in  11  East,  568.  Vere  v.  Lord  Caw- 
dor  and  another ^  it  was  holden,  that  a 
game-keeper  could  not  justify  killing  a 
dog  which  was  pursuing  a  hare  in  his 
lord's  manor  and  close.  It  is  observable, 
that  the  plea  did  not  state  that  the  hare 
was  put  in  peril :  but  query.  Whether 
such  statement  would  have  aided  the 
plea  ? 

{d)  In  which  case  it  was  determined 
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[85] 


Wright  v.    not  said  that  he  could  not  otherwise  part  or  take  off  the  nuutiff 
'Kamscot.    Jrom  worrying  the  other  dog  ;  and  if  he  had  said  80,  it  would 

have  altered  the  case :  and  he  might  haye  justified  the  beaU 
ing  of  the  mastiff  to  preserve  his  dog^  but  not  the  hUSng  of 
him^  unless  it  could  not  be  otherwise  prevented.  But  in  this 
case  he  says  nothing  more  but  that  he  killed  the  mastiff  to 
prevent  the  other  deg  from  being  killed ;  whereas,  for  any 
thing  that  appears  to  the  contrary,  he  might  have  saved  the 
other  dog  without  killing  the  mastiff:  and  so  he  has  killed 
the  mastiff  without  any  necessity  or  cause,  which  is  not  justi- 
fiable ;  and  he  has  not  in  any  way  excused  that  injury.  And 
therefore  he  concluded  that  the  plea  was  bad.  And  of  that 
opinion  was  the  whole  court ;  and  judgment  was  ^ven  for  the 
plaintiff 

Note.  —  There  was  another  exception  to  the  plea,  namely, 
that  the  plaintiff  laid  the  trespass  at  Castleton^  and  the  de- 
fendant has  justified  at  the  parish  of  Chapel  in  the  Frith  ;  and 
yet  his  justification  was  not  local  but  transitory,  in  which  case 
he  ought  to  have  justified  in  the  same  place  where  the  plaintiff 
has  declared:  but  it  was  not  moved.  See  for  this  Cro.  Eliz. 
174.*  184.  t(l) 


•  BuUock  Y. 
Sir  J.  Smith, 
I  Cowleigh  T. 
Edwards. 


(1)  See  also  Cro.  Eiiz.  705.  Peacock    ings.    1  Lutw.  345.    Pi^he  v.  PuOofn. 
v.  Peacock.  Ibid.  842.  Purs^  v.  HtUeh*    Ibid.  618.      2  Lutw.  1437.    Seaide  s. 


that  the  owner  of  a  several  fishery-  may 
take  and  detain  nets  damage  feasant, 
but  may  not  cut  or  destroy  them.  As 
to  the  right  to  set  dog-spears  or  other 
engines  for  destroying  dogs  in  the  pur- 
suit of  game,  see  7  Taunt  489.  Dear^ 
V.  Clayton.  2  Marsh.  577.  S.  C.  and  1  B. 
Moore,  203.  S.  C. ;  in  which  case  the 
court  of  Common  Pleas  was  divided  in 
opinion.  QThe  court  of  Exchequer  have 
lately  decided  in  favour  of  the  right  8 
Mees.  &  W.  782.  Jordin  v.  CrumpJ] 
And  as  to  man-traps  and  spring-guns,  see 
8  B.  &  A.  304.  lloU  V.  WUkes  ;  in  which 
it  was  holden,  that  a  person  having  notice 
that  spring-guns  were  set  in  a  wood,  and 
nevertheless  trespassing  in  it,  could  not 
maintain  an  action  for  an  injury  sus- 
tained from  them.  But  the  general 
question  was  not  settled.     [The  action 


was  afterwards  held  maintunable  in 
a  case  where  the  plainti£P  had  no  no- 
tice that  the  gun  was  [set,  on  the  prin- 
ciple that  setting  spring-guns  without 
notice  was  an  unlawful  act,  independent- 
ly of  the  Stat  7  &  8  G.  4.  c  18.  (which 
had  passed  in  the  interval  between  the 
commencement  of  the  action  and  the  ar- 
gument). 4fBing.628.  Birdy.Ho&rook. 
1  M.  &  P.  607.  S.  C.  Some  doubt  has 
been  entertained  whether  that  principle 
was  correct  8  Mees.  &  W.  789.  The 
statute,  however,  has  made  the  setting 
or  placing  of  spring-guns,  man-traps,  or 
other  engines  calculated  to  destroy  hu- 
man life  or  inflict  grievous  bodily  harm, 
with  intent  that  or  whereby  the  aame 
may  destroy  human  life  or  inflict  grievous 
bodily  harm,  (except  in  a  dweUing-bouae 
at  night,)  not  merely  an  unlawful  act 
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DarfML  3  Lev.  113.  Bridgewater  v. 
Betkewtttf.  Cora.  Dig.  Pleader^  457. 
Ant^  14.  Hawe  v.  Planner^  note  (1). 
In  Carth.  326.  Martin  v.  Wilsfordy 
Ward  C.  B.  said,  it  was  a  certain  rule 
in  pleading,  that  where  the  action  is 


transitory,  the  defendant  must  follow 
the  plaintiff,  unless  his  justification  is 
local,  and  then  he  must  traverse  o^- 
que  hoc  that  he  is  guilty  extra.  See 
antd,',8  a.  note  (2).  2  Saund.  5  Cf  5  d. 
note,  (e) 


but  [a  misdemeanor.    (See  further  on 
tiiis  subject,  1  Q.  B.  37.  Lynch  v.  Nur- 

(e)  [And  now  by  Reg.  Gen.  J71  7. 
4  W.  i.  all  statement  of  venue  in  the 


pleadings  is  abolished  except  as  respects 
the  name  of  a  county  (u  e,  the  venue  in 
the  action)  in  the  margin.  See  antd, 
p.  8  a.  note  (d),"] 


L4 


C  86  ]  DE 


Term.  Sancti  Mich 


ANNO  REGNI  REGIS  CAR  IL  19. 


Case  11.  Pitt  versm  Knight. 

HiL  18  &  19  Car.  II.  B^.  £olL  1648. 


Writofenor.     f*^ 

to  wit 


f*  \  £\0^  lord  the  king  has  sent  to  the  sherifis  of  the 
^^  city  of  Bristol  his  writ  dose  in  these  words,  to 
wit :  Charles  the  Second,  by  the  grace  of  God,  of  Enfflaud^ 
Scotland^  France^  and  Ireland^  hing,  defender  of  the  faidi,  &c. 
to  the  sheriflb  of  the  city  of  Bristol,  greeting :  Forasmuch  as 
in  the  record  and  process,  and  also  in  the  giving  of  judgment, 
in  Ihe  phunt  whidi  was  before  you  in  our  court  of  the  said 
city  without  our  writ,  between  F.  K,  and  J.  Ju  senior,  and 
W,  P.,  of  a  certain  debt  which  the  said  F.  and  J.  demand  of 
the  said  fF.,  manifest  error  has  intervened,  as  it  is  said,  to  the 
great  damage  of  the  said  W.  as  from  his  complaint  we  have 
been  informed;  we  bdng  willing  that  the  error,  if  any  there 
be,  should  be  duly  corrected,  and  full  and  speedy  justice  be 
done  to  the  said  parties  in  this  behalf,  command  you,  that  if 
judgment  be  thereon  given,  then  you  send  to  us  distinctly  and 
openly  under  your  seal  the  record  and  process  aforesaid,  with 
all  things  touching  the  same,  and  this  writ,  so  that  we  may 
have  them  from  the  day  of  StMichael  in  three  weeks,  where- 
soever we  shall  then  be  in  Englafui,  that,  inspecting  the  record 
and  process  aforesaid,  we  cause  further  to  be  done  therein 
for  amending  the  said  error,  what  of  right,  and  according  to 
the  law  and  custom  of  England^  shall  be  meet  to  be  done. 
Witness  ourself  at  fVestminster,  the  16th  day  of  June,  in  the 
18th  year  of  our  reign. 
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The  execution  of  this  writ  appears  in  a  certain  panel  to      Pitt  «. 
this  writ  annexed.     The  answer  of  J.  12.  and  J.  C.  esquires.     Knight. 
fihcnffi.  ^^^^^^\^7 

Pleas  in  the  court  of  our  lord  the  king  of  the  tolsey  of  the  thus  returned, 
dty  of  Bristol,  holden  in  the  guildhall  of  the  said  city,  ac-  ^°  ^^^* 
cording  to  the  law  of  merchants,  and  according  to  the  usage 
and  custom  of  the  said  city  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary  used  and  approved  of  in  the  same, 
and  according  to  the  liberties  and  privileges  of  the  mayor  and 
commonalty  of  the  said  city  granted  by  divers  charters  of  the 
progenitors  of  our  said  lord  die  now  king,  and  confirmed  by 
the  long  himself,  before  J.  W.  and  R.  G.  as  well  sheriffs  of 
the  county  of  the  said  city,  as  balMs  of  the  mayor  and  com- ' 
monalty  of  the  said  city,  to  wit,  on  Wednesday  the  18th  day 
dMarcky  in  the  15th  year  of  the  reign  of  our  lord  Charles 
the  Second,   by  the  grace  of  God  of  England,  Scotland, 
France,  and  Ireland,  king,  defender  of  the  faith,  &c.  J.  A. 
esquire  then  and  there  being  steward.     At  this  court  come 
F.  K  and  •/!  K.  senior,  in  their  proper  persons,  and  affirm 
their  certain  plaint  against  fF.P.  o£  a  plea  of  debt  upon  de-  Pljunt  levied, 
mand  of  600L  and  find  pledges  to  prosecute  their  plaint,  to 
wit,  JiiAfi  Ooe  and  Richard  Roe,  and  pray  process  to  be  made 
to  them  thesreupon  against  the  said   fF,  according  to  the 
cQstom  of  the  said  city  from  all  the  time  aforesaid  used  and 
approved  of  in  the  same:  whereupon,  at  the  request  of  the 
said  F.  and  J.  accordiug  to  the  custom  of  the  said  city,  J.  J. 
Serjeant  at  mace  within  the  sud  city,  and  ministerof  the  said 
court,  is  commanded  by  the  said  court  here,  that  he  summon  A  summons  re- 
hj  good  summoners  the  said  fF.  according  to  the  custom  of  next  court,  at 
Ac  said  city,  to  be  at  the  next  court  of  our  said  lord  the  king  *^®  guildhall  of 
<^the  tols^  of  the  said  city  here,  to  be  holden  in  the  guild-  soth  of  March, 
hall  aforesaid,  before  the  said  as  well  sheriffs  of  the  county  of 
tbe  said  city,  as  bailiflb  of  the  said  mayor  and  commonalty  of 
tbe  said  city,  according,  to  the  custom  of  the  said  city,  to  wit, 
on  Friday  the  20th  day  of  March  next  following,  to  answer 
tlie  said  P^  and  J.  in  the  plea  of  the  sud  plaint,  and  the  same 
%  is  given  to  the  said  F.  and  J.  here,  &c.     At  which  sud 
oext  court  of  our  said  lord  the  king  of  the  tolsey  of  the  said 
^tj,  holden  in  the  guildhall  aforesaid  before  the  said  as  well 
^Kiiflb  of  the  county  of  the  said  city,  as  bailiffi  of  the  said 
ottyor  and  commonalty  of  the  said  city,  to  wit  on  the  said 
Friday  the.  20th  day  of  March,  in  the  said  15th  year  of  the 
reaga  of  our  said  lord  Charles  the  Second,  come  the  said 
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Nihil  returned. 


[88] 
Capias  usued, 
returnable  at 
the  next  court 
at  the  guildhall 
on  23d  of 
March. 


Cepi  oorpua. 


F.  K.  and  J.  K.vi  their  proper  persons,  and  offer  themadTcs 
againBt  the  said  W.  P.m  the  plea  aforeeaidf  and  he  does  not 
come.     And  the  said  •/.  J.  serjeant  at  mace,  and  minister  of 
the  said  court  now  here  at  this  court  returns,  that  the  said 
W.  P.  has  nothing  within  the  jurisdiction  of  the  said  conrt 
whereby  he  can  be  summoned :  whereupon^  at  the  request  of 
the  said  F.  [and  J.  according  to  the  custom  of  the  said  city 
from  the  whole  time  aforesaid  used  in  the  same,  the  said  8e^ 
jeant  at  mace  and  minister  <£  the  said  court  is  c^Mnmanded  by 
the  said  conrt  herc^  that  he  take  the  said  ^  if  he  shall  be 
found  within  the  liberty  of  the  said  city,  and  within  the  juri»- 
diotion  of  the  said  court,  and  him  should  safely  keep^  so  that 
he  may  have  his  body  at  the  next  court  of  our  aaid  lord  the 
king  of  the  tdsey  of  the  said  city,  to  be  hdden  in  the  guild- 
hall aforesaid,  before  as  wdl  the  said  sheriffs  of  the  county  of 
the  aaid  city,  as  bailiffii  of  the  said  mayor  and  commonalty  of 
the  said  city,  accocdmg  to  the  custom  of  the  sud  city,  to 
wit,  on  Monday  the  23d  day  of  March  next  coming,  to  an- 
swer the  said  F.  and  J.  in  the  plea  of  their  said  plaint;  and 
the  same  day  is  given  to  the  said  F.  and  J*  here,  &a    At 
which  said  next  court  of  our  said  lord  the  king  of  the  tolsqr  of 
the  said  city,  holden  in  the  guildhall  aforesaid,  before  the  said 
as  well  sherifb  of  the  county  of  ilie  said  dty,  as  bailiffi  of  the 
said  mayor  and  conunonalty  of  the  said  city,  according  to  the 
custom  of  the  said  city,  on  the  said  Monday  the  23d  day  of 
March,  in  the  15th  year  aforesaid,  come  as  well  the  said  P. 
and  J.  as  the  said  IF*  in  their  proper  perscms ;  and  the  said 
J*  J.  Serjeant  at  mace  and  minister  of  the  said  court  now 
here  returns,  that  he,  by  virtue  of  the  said  precept  to  him  in 
form  aforesaid  directed,  had  taken  the  body  of  the  said  fV. 
which  he  has  ready  in  court  here,  before  the  said  as  well  she- 
riffs of  the  county  of  the  said  city,  as  bailiflb  of  the  said  mayor 
and  commonalty  of  the  said  city,  according  to  the  custom  of 
the  said  dty,  as  he  was  commanded :  whereupon  here  at  the 
same  court,  according  to  the  custom  of  the  said  city,  with  the 
assent  of  the  said  parties,  adayis  given  by  the  said  court  here 
to  the  said  parties  in  the  said  plaint,  in  the  state  which  it  is 
now  in,  until  the  court  of  the  tolsey  of  the  said  city,  to  be 
holden  in  the  guildhall  aforesaid,  bdPore  the  said  as  well  she- 
rifi  of  the  county  of  the  said  city,  as  bailiff  of  the  said  mayor 
and  conunonalty  of  the  said  dty,  acoording  to  the  custom  of 
the  said  city,  to  wit,  on  Friday  the  18th  day  of  March  next 
following,  saving  the  parties,  &c.    Before  which  day,  to  wit, 
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on  the  29th  day  of  September^  in  the  IStli  year  aforesaid,  the      Pitt  v. 
aid  J.  W.  and  i?.  Y.  according  to  the  cnstom  of  the  said     Knight. 
dty/were  duly  amoved  and  dischaiged  from  their  said  oflSces  * 
88  well  rf  sheriffi  of  the  county  of  the  said  dty,  as  bailiffs  of  nio^  anT 
the  said  mayor  and  commonalty  of  the  said  city,  and  J*  B.  pthen  chosen 
and  IL  SL,  accoidiDg  to  the  custom  of  the  said  city,  were  duly  ^^    ^ 
dected,  admitted,  and  sworn  as  well  into  the  said  office  of 
sheriflEs  of  the  county  of  the  said  city,  as  into  the  office  of 
bailiffii  of  die  mayor  and  commonalty  of  the  said  dty,  in  the 
room  of  the  said  J.  fF.  and  R.  Y.     At  which  said  court  of 
the  tdsey  of  the  said  city,  holden  in  the  guildhall  aforesaid, 
before  the  said  now  as  well  sheriffs  of  the  county  of  the  said 
oty,  as  bailiffs  of  the  said  mayor  and  commonalty  of  the  said 
dty,  according  to  the  custom  of  the  said  city,  on  the  sud  18th 
day  of  Metrcky  in  the  16th  year  of  the  r^gn  of  our  said  lord 
the  now  king,  come  ae  well  the  said  F.  and  J.  as  the  said  JF. 
in  their  proper  persons ;  and  thereupon  the  said  fF,  in  the 
same  court  here,  finds  bail  and  pledges  for  the  said  W.  in  the      [  89  ] 
plea  aforesaid,  to  wit,  fF.  fF.  merchant,  and  C.  P.  grocer,  P«feodant  puu 
two  citizens  of  the  said  city,  who  come  into  court  here  in 
thdr  proper  persons,  and  with  the  assent  of  the  said  F.  and  J. 
and  according  to  the  usage  and  custom  of  the  said  city,  did 
grre  bail,  and  each  of  them  for  himself  did  give  bail,  for  the 
said  fF.P.in  the  plea  aforesaid,  that  he  should  stand  right 
here  in  court  until  the  end  of  the  said  plea,  and  according  to 
the  custom  of  the  said  city,  did  acknowledge,  ^ve  bail,  and 
grant,  and  each  of  themi  for  himself  did  acknowledge,  give 
bail,  and  grant,  that  if  it  should  happen  that  the  said  fF.  P. 
AojM  be  Jawfully  convicted  or  condemned  of  the  said  debt, 
or  any  part  thereof,  and  if  the  said  fF.  P.  should  after  judg- 
ment given  therein,  absent  or  withdraw  himself,  so  that  the 
said  F.  and  J.  could  not  have  execution  of  his  body  for  the 
said  debt,  together  with  their  damages,  costs,  and  charges  to 
be  awarded  to  them  in  that  behalf,  that  then  the  said  F.  and 
J.  should  have  against  the  said  fF.  fF.  and  C.  P.  the  same  exe- 
CDtion  of  and  for  the  said  debt,  damages,  costs,  and  charges  so 
recovered,  as  the  said  F.  and  J.  should  have  agsunst  the  said* 
^  P.  if  he  had  appeared,  or  had  been  otherwise  found  or  taken 
within  the  liberty  of  the  ssdd  city,  and  the  said  fF.  fF.  and 
C.  P.  should  undergo,  have,  and  sustain,  and  each  of  them 
KTOilly  by  himself  should  undergo,  have,  and  sustain  the 
ame  and  the  like  pain  and  imprisonment  for  the  said  debt, 
damages,  and  coets^  and  charges  so  recovered,  as  the  said  fF. 
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should  have  and  sustidn  if  he  should  appear  in  his  proper  per- 
son, or  were  otherwise  found  or  taken  within  the  liberties  of 
the  said  city :  and  thereupon,  with  the  assent  of  the  said 
parties,  a  further  day  is  given  to  the  parties  aforesaid  in  the 
plea  aforesaid,  until  the  court  of  our  said  lord  the  king  of  the 
tolsey  of  the  said  city  here,  to  be  holden  in  the  guildhall 
aforesaid,  on  Monday  the  27th  day  of  June  next  following,  in 
the  present  state,  saving  the  parties,  &c.  At  which  said  court 
of  our  said  lord  the  king,  holden  at  the  tolsey  of  the  said  city 
here,  in  the  guildhall  aforesud,  before  J.  B.  and  R.  S.  as 
well  sheriffs  of  the  county  of  the  said  city,  as  bailiffii  of  the  eaid 
mayor  and  commonalty  of  the  same  city,  according  to  tlie 
custom  of  the  said  dty,  on  the  said  Monday  the  27th  day  of 
June,  in  the  16th  year  aforesaid,  come  as  well  the  said  f* 
and  J.  as  the  said  Wi  P.ia  their  proper  persons ;  and  the 
s^d  F,  and  J.  in  the  same  court  here,  put  in  their  place  F.  Y. 
their  attorney,  against  the  said  W.  P.  in  the  plea  aforesaidj 
and  by  their  said  attorney  in  the  said  court  declaring  upon 
the  said  plaint  against  the  said  W.  P.  according  to  the  custom 
of  the  said  city,  say,  that  whereas  the  said  fV.  on  the  2d  day 
of  November,  in  the  year  of  our  Lord  1657,  at  the  city  of 
Bristolj  in  the  ward  of  AU  Saints  there,  within  the  jurisdiction 
of  this  court,  by  lus  certain  writing  obligatory  sealed  with  the 
seal  of  the  said  W.  and  here  into  court  brought,  the  date 
whereof  is  the  day  and  year  aforesaid,  acknowledged  himaelf 
to  be  held  to  the  siuid  F.  K.  and  J.  in  the  said  sum  of  600/«  of 
lawful  money  of  England,  to  be  paid  to  them  upon  demand^ 
when  he  the  said  Wi  should  be  thereunto  requested ;  yet  the 
sfdd  fF.  (although  often  requested)  has  not  yet  pud  the  said 
sum  of  600Z.  to  the  said  F*  K,  and  J.  or  to  either  of  them, 
but  to  pay  the  same  to  them  has  altogether  refused,  and  still 
refuses ;  wherefore  the  said  F,  and  J.  say,  that  they  are  in- 
jured, and  have  sustained  damage  to  the  value  of  100  shillings 
And  therefore  they  bring  suit,  &c.  (1) 


(1)  The  proceedings  of  this  court,  as 
here  stated,  are  very  regular.  For  in 
all  courts  of  inferior  jurisdiction,  there 
ought  to  be,  1.  B  plaint  levied ;  2.  a  sum* 
mansy  which  must  be  returnable  at  the 
next  court,  setting  forth  therein  the  par- 
ticular day  and  place  when  and  where 
the  court  will  be  holden.  When  the 
swnmons  is  returned,  then,  3.  a  capias 


may  issue,  which  must  be  tested  on  the 
day  of  the  return  of  the  summons,  and 
returnable  at  the  next  court  q^er,  setting 
forth  therein  the  day  and  place  when 
and  where  such  next  court  will  be  hold- 
en ;  and,  lastly,  the  declaration,  which 
must  state  that  the  cause  of  action  arose 
within  the  jurisdiction  of  the  court, 
otherwise  the  judgment  will  be 
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And  thereupon,  in  the  same  court  here,  the  said  fF.  P.      Pitt  v. 
puto  in  his  pkce  J,  B.  his  attorney  against  the  said  F.  and  J".      Knight. 
in  the  plea  of  the  said  plaint,  and  by  his  said  attorney  defends 

ed.  1  T.  R.  151.  Trevor  y.  WalL  antd, 
74.  D*  (IX  This  is  the  regular  course 
of  proceeding ;  but  in  2  Mod.  58,  59. 
Crowder  v.  Goodwin^  it  was  held,  that 
if  the  process  be  returnable  at  the  next 
courty  without  mentioning  the  day,  it 
is  good.  Cowp.  21.  Rowland  v.  Veale. 
la  miDj  of  these  courts  it  has  long  been ' 
the  pnctice  to  issue  a  capias  in  the  first 
instance  without  any  previous  summons. 
Lord  Hale,  in  1  Vent.  220.  Read  v. 
Wilmoit  was  of  opinion  that  an  arrest 
under  a  capiae  from  an  inferior  court 
wiAout  a  previous  summons  was  a  fabe 
imprisonment:  but  that  doctrine  has 
been  since  denied.  2  Lutw.  1564, 
1565.  Gwinne  v.  Poole,  And  it  is  now 
held,  that  an  irregular  or  inverted  order 
of  proceeding  is  not  void,  so  as  to  make 
SB  arrest  under  the  capias  a  false  impri- 
sonment, but  is  merely  erroneous ;  and 
if  the  court  had  a  proper  jurisdiction  in 
the  cause,  neither  the  judges,  nor  minis* 
ten  of  the  court,  nor  the  plaintiff,  are 
liable  to  an  action  for  a  mere  error  in 
the  proceeding.  And  indeed,  as  the 
defendant's  appearance  to  the  capias 
eves  the  want  of  a  summons,  there 
seems  to  be  no  method  of  getting  at 
this  irregularity.  Since  the  statutes 
(19  G.  S.  c  70.  as  to  inferior,  and 
12  G.  1.  c.  29.  as  to  the  superior 
courts)  for  preventing  vexatious  arrests 
have  restrained  inferior  as  well  as  su- 


perior courts  from  arresting  for  debts 
under  10/.,  there  cannot  now  be  the 
same  mischief  in  awarding  a  capias  in 
the  first  instance  as  formerly.  There- 
fore, where  that  practice  has  long  pre- 
vailed, there  seems  to  be  no  impropriety 
in  continuing  it.  (a)  But  it  must  be  al- 
leged in  the  plea  to  an  action  for  false 
imprisonment  for  an  arrest  under  the 
capias  by  a  taUier  processum  est,  that  the 
capias  issued  at  a  subsequent  court  to 
the  levying  of  the  plaint ;  for  if  it  ap- . 
pear  on  the  plea  to  have  issued  at  the 
same  court  at  which  the  plaint  was  levied, 
the  plea  will  be  bad ;  in  the  latter  case 
a  previous  summons  cannot  be  intend- 
ed ;  but  in  the  former  it  may  be  pre- 
sumed to  have  issued  at  the  court  at 
which  the  plaint  was  levied,  to  warrant 
the  issuing  of  the  capias  at  the  next 
court  And  where  it  is  sufficiently 
shewn  in  pleading  that  the  court  had 
jurisdiction  over  the  cause,  every  in- 
tendment will  be  made  in  favour  of 
their  proceedings  that  can  be  made 
consistently  with  the  facts  pleaded. 
Willes's  Rep.  30.  Moravia  v.  Sloper. 
Ibid.  688.  Titley  v.  FoxaU.  The  reader 
who  wishes  for  further  information  upon 
this  subject,  will  find  it  elaborately  dis- 
cussed by  Sir  John  Powell  in  his  learned 
argument  in  Gwinne  v.  Poole,  2  Lutw. 
1560.  1572.  (*) 


(o)  [But  now  by  stat  1  &  2  Vict 
e.  UOl  8. 1.  no  person  shall  be  arrested 
on  mesne  process  in  any  civil  action  in 
sny  inferior  court  whatever.  And  by 
mL2h$  VicL  c. 27.  s. S.,  all  personal 
sedoDs  brought  in  the  borough  courts 
of  England  and  Wales,  shall  be  com- 
wenced  by  writ  of  summons.] 

(h)  It  is  no  ground  of  error  upon  a 
judgiBeDt  after  venlict  in  an  inferior 


court,  that  the  plaint  was  levied  before 
the  cause  of  action  accrued.  S  B.  &  A. 
605.  Bish^  V.  Raye.  See  1  Wib.  180. 
Feathers  y.Bnfan,  Accord.  1  Dougl.61. 
Ward  V.  Honeywood,  Contr*  [Where 
however,  upon  error  from  an  inferior 
court,  it  appeared  by  the  record  that,  in 
an  action  of  debt,  a  summons  and  at- 
tachment issued  at  the  same  time,  and 
were  returnable  at  the  same  timey  and 
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the  wrong  and  injury  when^  &c  and  peays  leaive  to  impsd 
thereto  here^  until  the  next  court  of  our  said  lord  the  Idng  of 
the  tolfieyof  the  said  eity,  to  be  holden  in  die  guiUhall  afore- 
said^  before  the  said  as  well  sheriffs  of  the  county  of  the  said 
city^  as  the  bailifi&  of  the  said  mayor  and  commonalty  of  the 
said  city,  according  to  the  custom  of  the  said  city,  to  wit,  aa 
Friday  the  Ist  day  of  July  next  following,  and  it  is  granted  to 
him,  &C. ;  and  the  same  day  is  given  by  the  court  here  to  tibe 
said  F.  and  J.  here,  &c     At  which  said  next  court  of  our  eaod 
lord  the  king  of  the  tolsey  of  the  said  city  here,  holden  in  the 
guildhall  aforesaid,  before  the  said  as  well  sheriffs  of  the 
county  of  the  said  city,  as  bailiffs  of  the  mayor  and  common- 
alty of  the  said  city,  according  to  the  custom  of  the  said  citj, 
to  wit,  on  Friday  the  1st  day  of  July^  in  the  16th  year  afore- 
said, come  as  well  the  sud  F.  and  J.  as  the  said  W.  P,  by 
their  said  attorneys,  as  before;  and  the  said   W.  P.  in  the 
same  court  by  his  said  attorney,  as  before,  defends  the  wrong 
and  injury  when,  &c.,  and  says,  that  the  said  F.  K.  and  /. 
ought  not  to  have  their  said  action  thereof  against  him,  be- 
cause he  says,  that  heretofore,  to  wit,  in  the  term  of  Easter^ 
in  the  16th  year  of  the  reign  of  our  sud  lord  the  now  king, 
the  said  F.  K.  and  J.  K.  by  the  names  of  F.  EL  usidJ.IL  late 
esquires,  but  now  knights,  came  into  the  court  of  »our  said 
lord  the  now  king,  before  the  king  himself,  (tJie  said  court 
then  being  at  fFesiminster,  in  the  county  of  Middlesex^)  by 
B.  P.  their  attorney,  and  then  brought  into  the  said  court 
their  certain  bill  against  the  said  W.  P.  by  the  name  of  W.  P. 
otherwise  called  }V.  P.  of  Westleigk  aforesaid,  gent,  then  being 
in  the  custody  of  the  marshal  of  the  marshalsea  of  our  lord 
the  king,  before  the  king  himself,  of  a  plea  of  debt,  and  found 
pledges  of  prosecution,  to  wit,  John  Doe  and  Jtichard  Roe; 
by  which  said  bill  the  said  F.  and  J.  K.  by  the  sidd  names  of 
F.  K.  and  J.  K.  late  esquires,  now  knights,  complained  of  the 
said  W.  P.  by  the  said  name  of  W,  P.  otherwise  called  TV.  P> 
of  fVestleigh  aforesaid,  gent,  being  in  the  custody  of  the  mar- 


neither  of  them  was  served  personally 
on  the  defendant;  that  at  the  return  of 
these  writs  the  plaintiff  declared,  and  at 
a  subsequent  court  had  judgment  by 
default,  the  defendant  never  having  ap- 
peared, and  no  appearance  having  been 
entered  for  him;  and  the  recorder  of 
the  inferior  court  certified  thb  to  be  the 


practice  of  the  court  aceordiDg  to  im- 
memorial custom :  it  was  held,  that  the 
custom  to  declare  against  a  defendant 
before  entry  of  appearance  by  him  or 
by  some  person  for  him,  was  bad  in 
law.  SB.  &C.  772.  WilUamt  v.  Lord 
BagoL    5D.&K.719.S.C0 
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flhal  of  the  nmnhalaea  as  aforesaid,  of  a  pka  that  he  should  Pitt  t^. 
render  to  them  600L  of  lawful  money  of  England,  which  be  Knight. 
owsd  to,  and  nnjustly  detained  from  them ;  for  that  whereas 
die  said  Wi  on  the  2d  day  of  Navembery  in  the  year  of  onr 
Lord  1657,  at  the  city  of  Bristol  aforesaid,  in  the  county  of 
the  same  city,  by  his  certain  writing  obligatory,  sealed  with 
the  seal  of  the  said  fF.  and  to  the  court  of  our  said  lord  the 
Idog  then  there  shewn,  the  date  whereof  was  the  same  day 
and  year,  acknowledged  himself  to  be  held  and  firmly  bound 
to  the  said  F'.  and  J.  in  the  said  600iL  to  be  paid  to  the  said 
F.9aiJ.  when  he  should  be  thereimto  required;  yet  the  said 
W.  (although  often  required)  had  not  then  paid  the  said  600L 
to  the  said  J^.  and  J,  or  to  either  of  them,  but  to  pay  the 
same  to  them  had  alt(^ther  refused,  and  still  refused,  to  the 
damage  of  them  the  said  F.  and  J.  of  500/. ;  and  therefore 
they  brought  suit,  &c.  Afterwards,  to  wit,  on  Friday  next 
after  the  Morrow  of  the  Holy  Trinity,  in  the  tetm  6f  the 
Holy  Trinity  then  next  following,  and  now  last  past,  imtil 
which  day  the  s^d  fF.  P.  had  leave  to  imparl  to  the  said  bill, 
and  then  to  answer,  &a  before  our  lord  the  king  at  Westmin- 
ster^  came  as  well  the  said  F.  and  J.  by  their  said  attorney,  as 
the  said  W.  JP^  by  J.  H.  his  attorney ;  and  the  eaid  F.  and  J. 
pnyed  that  the  said  W.  might  linswer  tibeir  said  declaration; 
whereupon  the  said  Wi  defended  the  wrong  and  injury  when, 
&c ;  and  the  said  attorney  of  the  said  fF.  said,  that  he  was 
not  informed  by  the  sidd  William  his  master,  of  giving  any 
answer  thereto  for  the  siud  W.  to  the  said  F.  and  J.  in  the 
I^t  aforesaid,  and  then  said  nothing  else  in  bar  or  preclu- 
sion of  the  said  action  of  the  said  F.  and  J. ;  wherefore  the 
said  F.  and  J*  remained  undefended  therein  against  the  said 
W.i  therefbre  it  was  then  and  thero  considered  by  the  said 
court,  that  the  said  j^.  and  J.  should  recover  against  the  said 
W.  their  said  debt,  and  fifty-one  shillings  for  the  damages 
which  they  had  sustained,  as  well  on  occasion  of  the  detention 
of  that  debt,  as  for  their  costs  and  charges  by  them  about 
their  suit  in  that  behalf  expended,  by  the  court  of  our  said 
lord  the  king  then  there  awarded  to  the  said  F.  and  J.  with 
thdr  assent,  and  that  the  said  W.  P,  should  be  in  mercy,  as 
hj  the  record  and  process  thereof  remaining  in  the  said  court 
t^oor  said  lord  the  king,  beforo  the  king  himself  fully  ap- 
poiB.  And  the  said  W.  P.  further  says,  that  the  said  writing 
obligatory  specified  in  the  record  of  the  judgment  of  the  reco- 
^oy,  whereby  the  said  jP*  and  J*  recovered  the  scud  debt  in 
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form  afoi^aaid,  and  the  said  writing  obligatory  now  here  into 
court  brought  by  the  said  ^.  and«/l  is  one  and  the  same  writing 
obligatory,  and  not  other  or  different ;  and  this  he  is  readjr  to 
yerify :  wherefore,  since  the  said  F.  and  J.  K.  hayelong  since 
in  form  aforesaid  recovered  the  said  debt  by  them  now  aboYC 
demanded,  the  said  W.  prays  judgment  if  the  said  F.  and 
•/^^(the  record  of  the  said  judgment  and  recovery  still  being 
in  all  things  in  fiill  force  and  effect)  ought  to  have  their  eaid 
action  thereof  against  him,  &c  (2) 

And  thereupon  the  said  F.  and  J',  pray  leave  to  r^y  to 


(2)  It  is  not  necessary  to  set  forth 
the  whole  proceedings  as  is  done  here : 
it  is  enough  to  state  shortly  that  the 
plaintiffs  in  Eaxler  Tenth  &c  impleaded 
the  defendant  in  the  court  of  our  lord 
the  king,  before  the  king  himself  (the 
ftaid  court  then  being,  &c)  in  a  plea  of 
debt,  and  that  such  proceedings  were 
thereupon  had,  that  afterwards  in  7W- 
nity  Tenth  &c.  the  plaintiff  by  the  con- 
sideration of  the  said  court  recovered 
his  said  debt,  &c  So  in  pleading  the 
judgments  even  of  ittferiar  courts,  whe- 
ther of  record  or  not,  it  is  now  held  not 
to  be  necessary  to  set  out  the  cause  of 
action,  or  that  the  defendant  became 
indebted  within  the  jurisdiction  of  the 
court ;  but  it  is  sufficient  to  say,  that  at 
a  certain  court,  &c.  h^d  at,  &c.  A.  B* 
levied  hb  certain  plaint  against  C.  D. 
in  a  certain  plea  of  trespass  on  the  case 
or  debt,  &c  (as  the  case  may  be)  for  a 
cause  of  action  arising  within  the  juris- 
dicHim  of  the  court  (c),  and  thereupon 
such  proceedings  were  had^  that  after- 
wards, &c  it  was  considered  by  the 
said  court,  that  the  said  A,  B.  should  re- 
cover against  the  said  P»  &c.  Cowp*  18. 


Rowland  y.  Fealip,  recognized  by  i^tcfl^ 
justice,  in  Belk  v.  Broadbent.    3  T.  R. 
185.    See  however  WiUes's  Rep  S4. 
Formerly  it  was  necessary  to  set  forth  the 
whole  proceedings  in  the  inferior  court, 
it  being  not  allowable  to  set  them  out 
with  a  taUter  processum  est.    2  Lutw. 
913.918.  Dennis  y.Rowls.  SVentlOa 
Pinager  v.  Gale.    But  these  objections 
have  of  late  years  been  overruled.    2 
Lev.  81.  Doer, Parmiter.  1  Ld. Raym. 
80.  Mackarith  v.  Pollard.    3  Lev.  403. 
Paineh  v.  Johnson.  1  Wils.  317.  Mur- 
ray  v.  WHsotu      2  Wils.  5.  Adams  i. 
Freeman.  2  Lutw.  1410.  1414.  Walker 
V.  Freeby.  2  Mod.  102.  Lane  v.  Bobtn- 
son.    Ibid.  195.  Higginson  v.  Martin, 
Garth.  53.  Sitnpson  v.  MerriU,  the  re- 
cord whereof  is  in  2  Lutw.  1369.  When 
it  is  necessary  to  shew  that  the  process 
was  returned,  the  distinction  b  between 
a  cofMOf  upon  mesne  process,  and  a  writ 
of  execution :    to  a  cajnas  upon  the 
former,  the  return  of  the  precept  must 
be  set  forth ;  but  in  the  latter  it  is  un- 
necessary. Cowp.  20.  Rowland  y.  Veale. 
Willes,  126.  n.  b.  Morse  y.  Jatnes.  (rf) 


(c)  [In  debt  on  a  judgment  for  a 
plaintiff  in  an  inferior  court,  the  de- 
claration must  allege  that  the  cause  of 
action  in  the  original  suit  arose  within 
the  jurisdiction  of  the  inferior  court .  359.  4th  ed.] 
I  CM. St K. 202.  Beadr.Pope.   Secus,^ 


in  debt  on  a  judgment  for  a  drfendanL 
Ibid.] 

(d)  [See  10  Ring.  192.  Lucas  v.  Nock- 
ells^  per  Bayley  J.    Stq>hen  on  Plead. 
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the  said  plea  of  the  said  W.P.  here,  until  the  next  court  of  Pitt  r. 
oar  said  lord  the  kmg  of  the  tolsey  of  the  said  city  here,  to  be  Knight. 
hdden  in  the  guildhall  aforesaid,  before  the  said  as  well  she-  ' 
rift  of  the  county  of  the  said  city,  as  bidliffs  of  the  mayor  and 
conunonalty  of  the  said  city,  according  to  the  custom  of  the 
raid  city,  to  wit,  on  Monday  the  4th  day  of  July  next  follow- 
ing ;  and  it  is  granted  to  them,  &c. ;  the  same  day  is  given 
to  the  eaid  parties  here,  &c.  At  which  said  next  court  of 
our  s^d  lord  the  king  of  the  tolsey  of  the  said  city  holden  in 
the  guildhall  afores^d,  before  the  said  as  well  sheriffs  of  the 
county  of  the  said  city,  as  bailiffs  of  the  said  mayor  and  com- 
nuHialty  of  the  said  city,  according  to  the  custom  of  the  said 
City,  on  the  said  Monday  the  4th  day  of  July^  in  the  16th  year 
aboYCsaid,  come  as  well  the  said  F.  and  J.  as  the  said  JV.  by 
their  said  attomies.  And  thereupon  the  said  F,  and  J.  say, 
that  they,  by  any  thing  before  alleged,  ought  not  to  be  barred 
from  having  their  said  action  thereof,  because  they  say  that 
there  is  not  any  such  record  of  the  recovery  of  the  said  debt 
and  damages  against  the  said  fV.  as  he  by  his  said  plea 
doth  above  suppose ;  and  this  they  are  ready  to  verify  :  where-  Nu]  tiel  record, 
fore  they  pray  judgment,  arid  their  said  debt  to  be  adjudged  to 
them,  &c  (3) 


(S)  See  Soiomons  v.  Lyon,  1  East, 
369.  When  a  record  of  another  court 
is  pleaded,  the  plaintiff  may,  if  he 
ptettses,  reply  ntd  tiel  record^  and  con- 
clude with  a  verification  and  a  prayer 
of  judgment  as  is  done  here ;  for  this  is 
murranted  by  the  course  of  precedents ; 
the  defendant  thereupon  rejoins  *'  there 
^  ii  mek  a  record^**  and  the  court  gives 


him  a  day  to  bring  it  in.  2  Salk.  5^^, 
Moor  v.  Garret.  Lib.  Pkc  286.  2  Wils. 
lis.  Sandford  v.  Rogers.  But  in  the 
case  last  cited,  the  court  was  of  opinion 
that  there  is  a  complete  issue  by  the 
nul  tiel  record;  and  that,  to  avoid  pro- 
lixity, it  is  better  at  the  en^  of  the 
replication  to  give  a  day  to  the  defend- 
ant to  produce  the  record,  (e)     And 


(«)  2  B.  &  P.  802.  Tipping  v.  John- 
«w.  Accord^  where  it  was  holden  that, 
if  the  defendant  demur  to  such  a  repli- 
catiou,  the  pUuntiff  may  nevertheless 
agn  judgment  on  the  non-production  of 
the  reeord  at  the  day  given.     So  in 
7  Taunt  30.  Jaekson  v.  Widies.  2  Marsh. 
S5k  S.  C.  where  the  plaintiff  declared 
<m  a  recognizance  of  bail,  and  the  de- 
fendant pleaded  no  ccl^so.  issued  against 
the  principal,  the  plaintiff  replied,  set- 
-out the  oo.  m.  and  concluding  with 
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a  prayer  that  the  court  might  inspect 
the  record,  it  was  holden  that  there 
was  a  sufficient  issue.  QAnd  now  by 
rule  of  H.  T.  4  W.  4.  No.  8.  "  Where 
"  a  defendant  shall  plead  a  plea  of 
"  judgment  recovered  in  another  court, 
"  he  shall  in  the  margin  of  such  plea 
<<  state  the  date  of  such  judgment ;  and 
*<  if  such  judgment  shall  be  in  a  court 
*'  of  record,  the  number  of  the  roll  on 
"  which  such  proceedings  are  entered, 
**  if  any ;  and  in  default  of  his  so  doing, 
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ejoin  ^  ^^  guildhall  aforesaid,  before  the  said  as  well  sheriK  of  the 


certainly,  as  these  pleas  are  for  the  most 
part  dilatory,  it  is  the  plaintiflTs  interest 
to  adopt  that  form,  and  therefore  the 
modem  practice  is  so.  If  a  record  of 
the  same  court  be  pleaded,  formerly 
the  plaintiff  might  pray  oyer  of  i  the 
record,  and  if  it  were  not  given  him  the 
next  dayt  the  court  would  reject  the 
plea.  2  Salk.  566.  Carth.  45S.  Theo- 
bald V.  Lonff.  S.  C.  1  Ld.  Raynu  34<7. 
Carth.517.  Creamer  v.  WicketL  2  Str. 
823.  HutUer  v.  Wisemanj  and  Gwinnel 
y.  Thonuon,  there  cited.  But  now, 
since  the  practice  has  been  to  refuse 
oyer  of  records,  it  is  questionable  whe- 
ther this  method  can  any  longer  be  en- 
forced. And  therefore  at  present  the 
way  is  to  demand  a  note  in  writing  of 
the  term  and  number  of  the  roll  where- 
on the  judgment  or  other  matter  of  re- 
cord so  pleaded  is  entered  and  filed ; 
and  if  the  defendant's  attorney  neglects 
or  refuses  to  give  the  same  to  the 
plaintiff's  attorney,  such  plea  is  not  to 
be  received.  Or  the  plaintiff  in  such 
case  may  reply  ntd  tiel  record^  in  the 
same  manner  as  where  the  record  of  an- 
other court  is  pleaded.  Where  the  plain- 
tiff replies  nul  tiel  recordy  and  gives 


the  defendant  a  day  to  bring  it  in,  the 
entry  is  thus :  (after  praying  judgment, 
&c.)  *'  and  prays  that  the  said  record 
<'  may  be  seen  and  inspected  by  the 
<^  court  (or  if  in  C.  B.  by  the  justices) 
^  here.    And  because  the  said  B.  (the 
<*  defendant)  has  not  the  said  record 
<<  now  ready  here  in  court,  it  is  said 
^<  by  the  court  here  to  the  said  B.  that 
*<  he  have  the  said  record  here  on  (if  by 
<'  original,  a  general  return-day,  if  by 
<'  bill,   a  certain  day  in  term).     The 
« same  day  is  given  to  the  said    A, 
«  (plaintiff)  here,  &c"    If  the  record 
is  not  brought  into  court  on  the  day, 
judgment  of  failure  of  record  is  given, 
which  is  entered  thus :  ^*  At  which  day 
'<  comes  here  as  well  the  said  A»  as  the 
<<  said  B,  by  their  said  attomies,  and 
"  the  said  J9.  has  not  here  the  aaid 
*<  record,  but  makes  default ;  whereby 
<<  it  sufficiently  appears  to  the   court 
<'  here,  that  there  is  not  any  such  re- 
<'  cord  of  the  said  recovery  as  the  said 
'^  B.  has    above    alleged ;    wherefore, 
"  &c."    When  the  plaintiff  avers  a  re- 
cord, as  where  he  brings  debt  upon  a 
judgment,  and  the  defendant  pleads  nul 
tiel  recordy  and  the  plaintiff  replies  tiel 


**  the  plaintiff  shall  be  at  liberty  to  sign 
*'  judgment  as  for  want  of  a  plea ;  and  in 
*'  case  the  same  be  falsely  stated  by  the 
*^  defendant,  the  plaintiff,  on  producing  a 
**  certificate  from  the  proper  officer  or 
*'  person  having  the  custody  of  the  re- 
<<  cords  or  proceedings  of  the  court  where 
*^  such  judgment  is  alleged  to  have  been 
''  recovered,  that  there  is  no  such  record 
"  or  entry  of  a  judgment  as  therein 
*<  stated,  shall  be  at  liberty  to  sign 
«*  judgment  as  for  want  of  a  plea,  by 


«  leave  of  the  court  or  a  judge."  Where 
in  assumpsit  for  money  lent,  the  de« 
fendant  pleaded  that  in  an  action  in 
which  the  now  defendant  was  pkinttfiT, 
and  the  now  plaintiff  was  defendant,  the 
now  plaintiff  set  off  the  same  debt  for 
which  the  present  action  was  brought, 
and  in  that  action  the  now  defendant 
obtained  a  verdict,  it  was  held  that  this 
was  not  a  plea  of  judgment  recovered 
within  the  meaning  of  the  above  rale. 
9M.&W.  111.  Brokenshir  y.Monffcr,^ 


i 
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ntord,  the  conclusion  of  the  replication 
is  thus:  '<and  this  he  is  ready  to  verify 
^  by  the  record,  and  prays  that  the  said 
*'  record  may  be  seen  and  inspected  by 
*^  the  court  here.     And  because '  the 


^*  said  A.  has  not  now  that  record  ready 
<'  here  in  court,  he  is  directed  that  he 
^<have  that  record  here,  &c.  The 
*^  same  day  is  given  to  the  said  J9. 
«  here,"  &c.  (/) 


(/)  If  an  Irish  judgment  be  pleaded, 
the  replication  denying  it  should  con- 
clude to  the  <sountry.  5  East,  473. 
Colkntv.  Lord  Matthew.  For  even  if  the 
/rtf  A  judgment,  since  the  Union,  were  a 
record,  and  properly  pleadable  as  such, 
fet  being  only  proveable  by  an  examin- 
ed copy  on  oath,  the  verity  of  the  evi- 
dence should  be  tried  by  a  jury,  and 
not  by  the  court.  [It  has, however,  been 
held,  that  it  is  not  a  record  in  this  coun- 
try. 4  B.  &  C*  41 1 .  Harris  v.  Saunders. 

6  D. &  R.  471.  S.  C.  II  A.  &  E.  179. 
Fergusonv.Mahon.  3P.&  D.14S.  S.C.] 
A  party  is  not  allowed  to  aver  against  a 
record  when  pleaded ;  for  ^*  the  record 
^  of  a  judgment  until  set  aside  or  re- 
"  versed  is  conclusive  as  to  the  subject- 
**  matter  of  it."  Per  Lord  Mansfield  C  J. 
in  2  Burr.  1005.  Moses  v.  M^Ferlan. 
See  also  2  M .  &  S.  5^.  Eamsbottom 
▼.  Buekhurst,  S.  P.  And  therefore  the 
original  defendant  cannot  plead  that  a 
judgment  obtained  against  him  was  ob- 
tained by  fraud ;  nor  can  his  sureties. 
2  Marsh.  S92.     Moore  v.  Bowmaker, 

7  Taunt  97.  S.  C.  [Whether  &  foreign 
judgment  may  be  impeached  on  the 
ground  of  having  been  fraudulently  or 
andnly  obtained,  has  been  a  subject  of 
mnch  discussion.  The  principal  au- 
tiu)rities  ynl\  be  found  collected  in  the 
cbborate  note  to  Doe  v.  Oliver,  in 
Smith's  Leading  Cases,  vol.  ii.  p.  448,  et 
«?.  See  also  1  Mann.  &  G.  882.  Cowan 
r.  Brmdwood.  2  Scott,  N.  R.  138. 
S.C.  A  plea  of  judgment  recovered 
gainst  the  defendant  in  a  foreign  court 
is  no  bar  to  an  action  brought  for  the 
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same  cause  in  this  country ;  for  such  a 
judgment  does  not  operate  as  a  merger 
of  the  original  cause  of  action,  which  is 
the  ground  on  which  a  plea  of  judg- 
ment recovered  in  our  courts  is  a  bar. 
5  Bing.  N.  C.  208.  Smith  v.  NichoUs. 
7  Scott,  147.  S.  C.  Where  a  foreign 
judgment  is  pleaded  by  way  of  estoppel 
(t.  e.  that  the  cause  of  action  has  been 
already  adjudicated  upon,  against  the 
plaintiff,  in  a  competent  court),  the  plea 
must  have  a  proper  commencement  and 
conclusion  (see  post,  S25  a.  n.  (4)),  re- 
lying on  the  estoppel.  11  M.  &  W.  877. 
General  Steam  Navigation  v.  Guillou, 
The  plaintiff  may  reply  to  a  plea  of 
judgment  recovered,  that  the  judgment 
was  not  recovered  for  the  same  cause 
of  action.  2  W.  BlaoJc.  779.  Hitchin  v. 
Campbell  3  Wils.  340.  S.  C.  So  if,  in 
an  action  for  the  arrears  of  an  annuity, 
the  plea  is,  that  no  memorial  of  the 
deeds  by  which  the  annuity  was  granted 
containing  the  names  of  the*witnesses, 
the  consideration  for  granting^  &c.  &c., 
was  within  twenty  days  enrolled  in  the 
court  of  Chancery  in  pursuance  of  the 
statute ;  and  the  plaintiff  replies  that  a 
memorial  was  enrolled  in  pursuance  of 
the  statute,  setting  it  out;  such  re* 
plication  is  properly  concluded  with  a 
prout  patet  per  recordum,  and  a  verifi- 
cation thereby,  and  not  to  the  country ; 
for  the  defendant,  if  his  case  requires  it, 
may  waive  the  issue  on  the  record,  and 
put  in  issue  any  of  the  matters  of  fact 
alleged  in  the  replication.  9  Bing.  51. 
Richardson  y.Tomhies,  2  Moo.  &  Sc« 
56.  S.  C] 
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A  day  giren  to 
the  defendant 
to  produce  th« 
record. 


Nvwsherifis. 


ties  here,  &C     At  which  said  next  court  of  our  said  loid  the 
king  of  the  tolfiey  of  the  said  city  here  holden  in  the  guildhall 
aforesaid^  before  the  sfdd  as  well  sheriffs  of  the  county  of  the 
said  city,  as  bailiffs  of  the  sidd  mayor  and  commonalty  of  the 
said  city»  according  to  the  custom  of  the  said  city,  on  the  said 
Wednesday  the  6th  day  of  July  in  the  16th  year  aforesaid,  come 
as  well  the  said  F.  and  L  as  the  said  W.  by  their  said  attor- 
nies.     And  thereupon  the  said  William^  as  before  says,  that 
there  is  such  a  record  of  the  recovery  of  the  said  debt  and 
damages  against  him  the  said  ^  as  he  has  above  in  pleading 
alleged,  as  by  the  record  thereof,  remaining  in  the  court  of 
our  lord  the  now  king,  before  the  king  himself  at  Westmintter, 
of  the  term  of  the  Holy  Trinity^  in  the  16th  year  of  the  reign 
of  our  said  lord  the  now  king,  more  fully  appears;  but  be- 
cause the  record  of  the  said  recovery  remaining  in  the  said 
court  of  our  lord  the  king  at  Westminster^  cannot  be  judicially 
had  or  brought  into  the  court  now  here,  he  the  said  W,  prays 
judgment  if  the  court  now  here  will  any  further  proceed  of 
and  upon  the  premises,  &c :  and  thereupon  it  is  said  by  the 
court  here  to  the  said  W.^  that  we  have  here,  at  the  next  court 
of  our  said  lord  the  king  of  the  tolsey  of  the  said  city  here,  to 
be  holden  in  the  guildhall  aforesaid,  before  as  well  the  sheriflb 
of  the  county  of  the  said  city,  as  bailiffs  of  the  said  mayor  and 
commonalty  of  the  said  city,  according  to  the  custom  of  the 
said  city,  on  Monday  the  16th  day  of  December  next  following, 
the  said  record  by  him  above  pleaded  at  his  peril ;  the  same 
day  is  ^ven  to  the  said  parties  here :  before  which  day,  to  wit, 
on  the  29th  day  of  September y  in  the  said  16th  year  of  the  reign 
of  our  said  lord  the  now  king,  the  said  J,  B.  and  IL  S.  were 
according  to  the  custom  of  the  said  city  duly  removed  and 
discharged  from  their  said  offices,  as  well  of  sheriffi  of  the 
county  of  the  said  city,  as  bailiffs  of  the  said  mayor  and  com- 
monalty of  the  said  city,  and  J.  K.  and  R.  O.  were  according 
to  the  custom  of  the  said  city  duly  elected,  admitted,  and 
sworn,  as  well  into  the  said  office  of  sheriff  of  the  county  of 
the  said  city,  as  into  the  office  of  baili£&  of  the  mayor  and 
commonalty  of  the  said  city,  in  the  room  of  the  said  J.  B.  and 
R.  S.     At  which  court  of  our  said  lord  the  king  of  the  tolsey 
of  the  said  city  here,  holden  in  the  guildhall  of  the  said  city, 
before  the  said  as  well  sheriffs  of  the  county  of  the  said  city,  as 
bailiffs  of  the  said  mayor  and  commonalty  of  the  said  city,  ac- 
cording to  the  custom  of  the  said  city,  on  the  said  Monday  the 
16th  day  of  December  in  the  16th  year  aforesaid^  come  as  well 
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the  said  F.  and  L  as  the  said  W.^  by  their  said  attotnies;  and      Pitt  v. 
tlie  said  W,  has  not  the  said  record  now  here ;  and  thereupon     Knight. 
irith  the  assent  of  the  said  F.  and  /.,  a  further  day  is  given  by  "^^  • 
die  court  here  to  the  said  W.y  that  he  have  here^  at  the  court  Q^t  the  said 
of  our  said  lord  the  king  of  the  toLsey  of  the  said  city,  to  be  ^^ 
Wden  in  the  guildhall  of  the  said  city,  before  thesaid  as  well     ""     "*" 
eheriflb  of  the  county  of  the  said  city,  as  bailijBb  of  the  said 
mayor  and  commonalty  of  the  sud  city,  according  to  the  custom 
of  the  said  city,  on  Friday  the  15th  day  of  December  next  fol- 
lowii^  the  said  record,  by  him  as  af<»resaid  pleaded,  at  his 
peril;  the  sameday  is  given  to  the  said  parties  here,  &c:  be^ 
fore  which  day,  to  wit,  on  the  29th  day  of  September,  in  the 
17th  year  of  the  reign  of  our  said  lord  the  now  king,  the  said 
/.  JT.  and  R,  O.,  according  to  the  custom  of  the  said  city.  New  sherifiA. 
were  duly  removed  and  discharged  from  their  said  offices,  as 
well  of  sheriffs  of  the  county  of  the  sdd  city,  as  bailiffs  of  the 
said  mayor  and  commonalty  of  the  said  city,  and  W.  C  and 
JZL  C  were,  according  to  the  custom  of  the  said  city,  duly       [  94?  ] 
dected,  admitted  and  sworn,  as  weU  into  the  said  office  of 
fiherifis  of  the  county  of  the  said  city,  as  into  the  office  of 
bailiffs  of  the  mayor  and  commonalty  of  the  said  city,  in  the 
room  of  the  said  J.  K.  and  B.  O.     At  which  said  court  of  our 
said  lord  the  king  of  the  tolsey  of  the  said  city  here  holden  in 
the  guildhall  aforesaid,  before  the  said  as  well  sheriffs  of  the 
ooonty  of  the  sud  city,  as  bailifEs  of  the  said  mayor  and  com- 
monalty of  the  said  city,  according  to  the  custom  of  the  said 
city,  on  the  said  Friday  the  15th  day  of  December,  in  the  17th 
year  aforesaid,  come  as  well  the  said  F.  and  J.  K.,  as  the  said 
W.  P.,  by  their  said  attomies ;  and  the  sidd.  TVi  has  not  the  said  Defendant  has 
record  now  here ;  and  thereupon,  with  the  assent  of  the  said  |^^  ^^ 
F.  and  /.,  a  further  day  is  given  by  the  court  here  to  the  said  Dies  ulterius 
WSHoM,  that  he  have  here,  at  the  court  of  our  said  lord  the  <^^^ 
king  of  the  tolsey  of  the  said  city  here,  to  be  holden  in  the 
gmkihall  of  the  sidd  city,  before  the  said  as  well  8heri&  of  the 
ooonty  of  the  said  city,  as  bailiffs  of  the  said  mayor  and  com- 
mooalty  of  the  said  city,  according  to  the  custom  of  the  said 
Citj,  to  wit,  on  Thursday  the  first  day  of  February  next  foUow- 
mg,  the  said  record,  by  him  as  aforesaid  pleaded,  at  his  peril: 
diefiuoe  day  is  given  to  the  said  parties  here,  &c     At  which 
Old  court  of  our  said  lord  the  king  of  the  tolsey  of  the  said 
citj  liere,  holden  in  the  guildhall  aforesaid,  before  the  said  as 
of  the  county  of  the  said  city,  as  bailiffs  of  the  said 
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iiaj6r  and  commonally  of  the  said  city,  according  to  the  ens- 
am  of  the  said  city,  on  the  said  Tkurtday  the  first  daj  of 
'e/truary,  in  the  18th  year  of  the  reign  of  our  SEiid  lord  the  now 
ing,  come  as  well  the  stud  F.  and  L,  as  the  wd  W.^  by  their 
lid  attomies ;  and  the  siud  W.  has  not  the  said  reoord  now 
ere ;  and  thcTeupon,  irith  the  assent  of  the  etud  J.  and  l,  a 
irther  day  is  given  by  the  court  here  to  the  said  W,  that  he 
ave  here,  &c.  (a  like  continuaDce  from  court  to  court  for  two 
jurts  more).  And  at  the  siud  court  holden  as  aforesud,  on 
le  BMd  fVedneiday  the  11th  day  of  April,  in  the  18th  yew 
'oresud,  it  waa  ordered  by  the  8aid  court  here,  that  unlea 
le  e^d  W,  should  bring  here  into  court  the  smd  record,  at 
le  Hud  next  court  to  be  holden  on  the  said  28th  day  of  ii% 
I  aforeanid,  judgment  should  be  entered  in  the  sud  plea  for 
le  s^d  F.  and  /.  At  which  said  court  of  our  said  lord  the  king 
'  the  tolsey  of  the  said  city,  holden  in  the  guildhall  ^(Hesaid, 
ifore  the  said  aa  well  sherifis  of  the  connty  of  the  eaid  dty, 
I  biulifis  of  the  sud  mayor  and  commonalty  of  the  said  dty, 
cording  to  the  custom  of  the  smd  city,  on  the  said  Monday 
ie28th  day  of  May,  in  the  18th  year  aforesaid,  corneas  well 
le  said  7^.  and  /,  as  the  stud  ff.,  bythdrewdattomiee;  a»i 
e  said  W.  has  not  now  here  at  this  court  the  said  reootd  b; 
m  above  as  afores^d  pleaded,  but  has  made  default  there- 
:  and  because  the  court  here  is  not  yet  advised  <^  giving 
eir  judgment  of  and  upon  the  premises,  therefore  a  day 
given  to  the  s^d  parties  here  tmtil  the  court  of  our  said 
■d  the  ting  of  the  tolsey  of  the  said  city  here,  hoWen  in 
e  guildhall  aforesaid,  before  the  sfud  as  well  shenffi  of 
i  connty  of  the  said  city,  as  bailifiB  of  the  sud  mayor 
i  commonalty  of  the  stud  city,  according  to  the  custom 
the  said  city,  to  wit,  on  Wednesday  the  18th  day  of  •A'^ 
ct  following,  to  hear  their  judgment  thereon,  because  the 
irt  here  is  thereof  not  yet  advised,  &c.  At  which  eud 
irt  of  our  said  lord  the  king  of  the  tolsey  of  the  sud  city 
re,  holden  in  the  guildhall  ^oreaud,  before  the  stud  as  well 
iriffs  of  the  county  of  the  eud  city,  as  bailiffi  of  the  sud 
yor  and  commonalty  of  the  said  dty,  according  to  the  cob- 
Qofthe  said  city,  on  the  e^d  Wed7tesday^e\%ihdAyoiJtd^, 
ne  as  well  the  add  F.  and  /,  as  the  said  W.,  by  their  said 
omies :  and  thereupon  the  premises  being  seen,  and  by  the 
lit  here  fiiUy  understood,  it  is  considered  by  the  said  court, 
t  the  Bidd  F.  and  I.  shoold  recover  agunst  the  said  W. 
ir  said  debt  and  damaget,  on  occaoon  of  the  detention  of 
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the  Baid  debt,  to  ^L  2$.,  by  the  court  here  awarded  to  the  said      Pitt  v^ 
P.  and  Z,  with  their  assent,  and  the  said  fF.  in  mercy,  &c.  Knight. 

'  Afterwards,  to  wit,  on  Wednesday  next  after  the  octave  of  • 

SL  Hilary  Jr  this  same  term,  before  onr  lord  the  king  at  West- 
inufar,  comes  the  said  W.  P.  by  B.  P.  his  attorney,  and  says, 
that  in  the  said  record  and  process,  and  also  in  giving  the  said  Common  error 
judgment,  there  is  manifest  error  in  this,  to  wit,  that  where  "^^^ned. 
by  the  asiid  record  it  appears  that  judgment  was  given  that  the 
laid  F.  K*  and  J.  SL  should  recover  against  the  said  W.  P.  their 
said  debt,  and  also  4/1  25.  for  their  damages  which  they  had 
sustained  on  occasion  of  the  detention  of  the  said  debt,  as  for      [96  ] 
their  costs  and  charges  by  them  about  their  suit  in  that  behalf 
e]q»ended,  by  the  court  of  our  said  lord  the  king  then  there 
awBided  to  tihe  said  F.  and  /.,  with  their  assent,  and  the  said 
W.  should  be  in  mercy,  '&c. ;  yet  judgment  ought  to  have  been 
given,  that  the  said  P.  and  /  should  take  nothing  by  their  said 
plaint  and  declaration;  and  this  he  is  ready  to  verify,  &c. ;  and 
the  said  W^  prays  the  writ  of  our  lord  the  king  to  warn  the 
eaidP.  and  L  to  be  before  our  lord  the  king,  to  hear  the  said 
record  and  procesef,  and  it  is  granted  to  him,  &c.:  whereupon  Sein;  facias.    ,j 
the  shmfis  of  the  city  of  Bristol  are  commanded  that,  by  good 
and^Iawful  men  of  iheir  bailiwick,  they  make  known  to  the 
said  P.  and  Z,  that  they  should  be  before  our  lord  the  king, 
from  the  day  of  Faster  in  15  days,  wheresoever,  &c  to  hear 
the  said  record  and  process  if,  &c;  and  further,  &c  the  same 
day  is  given  to  the  said  Wi,  &c.    At  which  day,  before  our  Yiceeomcs  non 
loid  the  king,  comes  the  said  fT.,  by  his  said  attorney,"  and  '»"»*'>'«^«- 
the  sheriff)  have  not  sent  the  writ  thereof;  and  the  said  P. 
and  L  being  solemnly  called,  likewise  come  by  B.  H.  their 
attorney ;  whereupon  the  sfdd  fV.  as  before,  says,  that  in  the 
said  record  and  process,  and  also  in  giving  the  said  judgment 
there  is  manifest  error,  assigning  the  said  errors  by  him  above 
in  form  aforesaid  alleged ;  and  he  prays  that  the  said  judg- 
ment'for  the  said  errors  and  others,  being  in  the  said  record 
and  procesfii,  be  revoked,  annulled,  and  altogether  held  for 
nothing,  and  that  he  be  restored  in  all  things  which  he  has  lost 
by  oocanon  of  the  said  judgment,  and  they  the  said  P.  and  /. 
do  rejoin  to  the  said  errors,  and  that  the  court  of  our  said  lord 
the  king  here  may  proceed  to  the  examination  as  weU  of  the 
■ud  record  and  process,  as  the  said  matters  above  assigned  for 
error.    And  the  said  P.  and  /.  say,  that  neither  in  the  said  In  nullo  est 
record  and  process,  nor  in  giving  the  said  judgment,  is  there  ""*""• 
ny  error;  and  pray  likewise  that  the  court  of  our  said  lord  the 
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king  here  may  proceed  to  the  examination,  as  well  of  the  said 
record  and  process,  as  of  the  said  matters  above  assigned  for 
error,  and  that  the  said  judgment  maybe  in  all  things  affirmed; 
and  because  the  court  of  our  lord  the  king  here  is  not  yet  ad- 
vised of  giving  their  judgment  of  and  upon  the  said  premises, 
a  day  is  therefore  given  to  the  said  parties  before  our  lord  the 
king,  until  the  morrow  of  the  Hofy  Trinity,  wheresoever,  &c. 
to  hear  their  judgment,  because  the  cpurt  of  our  lord  the  king 
here  is  thereof  not  yet,  &c.     At  which  day,  before  our  lord 
the  king  at  Westminster^  come  the  said  parties  by  their  said 
attomies ;  but  because  the  court  of  our  said  lord  the  king  here 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  farther  day  is  therefore  given  to  the  said  partied 
before  our  lord  the  king,  from  the  day  of  SL  Michael  in  three 
weeks,  wheresoever,  &c.  to  hear  their  judgment  therein,  be- 
cause the  court  of  our  said  lord  the  king  here  is  thereof  not 
yet,  &C.;  at  which  day,  before  our  lord  the  king  at  Westmmster^ 
come  the  said  parties  by  their  said  attorneys ;  whereup^m,  as 
well  the  sidd  record  and  proceedings,  and  the  judgment  given 
thereupon,  as  the  said  causes  and  matters  above  assigned  by  the 
said  W.  P.  for  error,  being  seen,  and  by  the  court  of  our  said 
lord  the  king  now  here  more  fully  understood,  and  diligently 
examined,  and  mature  deliberation  being  thereof  had,  for 
that  it  appears  to  the  said  court  here,  that  the  said  record  is 
not  in  anywise  vicious  or  defective,  and  that  there  is  not  any 
error  on  the  record,  it  is  considered  that  the  said  judgment  be 
in  all  things  affirmed,  and  stand  in  all  its  force  and  effect,  the 
said  causes  and  matters  above  assigned  for  errors,  or  any 
other  thing  or  cause  contained  in  the  said  record  and  pro- 
ceedings, in  anywise  notwithstanding ;  and  it  is  further  con- 
sidered by  the  said  court  here,  that  the  said  F.  K.  and  J,  K. 
Costs  ana? del'  do  recovcr  against  the   said   W.P.  10/,  by  the  court  here 

awarded  to  them  the  said  F.  K.  and  J.  IL  with  their  assent, 
according  to  the  form  of  the  statute  lately  made  and  provided, 
for  their  damages,  costs  and  charges  which  they  have  sus- 
tained by  occasion  of  the  delay  of  the  execution  of  the  said 
judgment,  under  pretence  of  prosecuting  the  said  writ  of 
error ;  and  that  the  said  F.  and  J.  K.  have  execution  thereof, 

&C. 


Judgment 
affirmed. 
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.  Pitt  versus  Knight.  Case  11. 

IT^BROR  upon  a  judgment  in  debt  in  the  court  of  Bristol^  8.C.  i  Lct. 
-■-^    where  the  said  Knight  and  Knight  were  plaintiffs  against  329]  ^  xeb. 
m  defendant,  and  declared  in  debt  upon  bond  for  600/.  ^J'^^:^^' 
Pitt  the  defendant  there  pleaded,  that  the  plaintiff^  had  there-  court  of  Bristol 
tofore  recovered  in  the  kinff's  bench  upon  the  same  bond.  ^  defimdant 

■  pleads  ft  jttd^ 

The  plaintiffs  replied,  nul  tiel  record;  and  this,  &c  :  where'  ment  reoovend 

fore  they  prag  judgment,  and  their  debt  aforesaid  to  be  adjudged  S^jj^'^^ 

to  them.    The  defendant  there  rejoined  that  there  is  such  a  »«/  t»tf  rceord; 

record  of  the  recovery  of  the  debt  aforesaid  as  he  has  abore  ^JS  iSi*" 

in  pleading  alleged,  a^  by  the  record  thereof  remaining  in  the  debt,  but  «o 

king*s  bench  appears:  but  because  the  record  of  the  recovery  defendant  re-* 

aforesaid  remainimy  in  the  king's  bench  cannot  now  be  judi-  J«n»  **>**  *bere 

cially  had  or  brought  into  court  here,  the  said  defendant  prays  but  that  ke  eomU 

judgment  if  the  court  now  here  will  proceed  any  further  of  r*ljj22!J*.^^ 

and  upon  the  premises,  &c. :   and  thereupon  the  court  of  court  below 

Bristol  gave  a  day  to  the  defendant  there  to  bring  in  the  re-  §J^n^^  j^ 

cord;  and,  upon  failure  of  the  record,  judgment  was  given  to  produce  it, 

there  that  the  plaintifis  should  recorer  their  debt  and  damages,  judiment  wm 

&C.,  although  they  had  prayed  no  damages  in  their  replication,  given  for  the 

plaintiff  to  re- 
coref  debt  and  damages.  Held  that  this  is  no  error ;  for  the  not  praying  of  damages  is  but  mere 
fenn  ( I ) :  and  the  judgment  was  affirmed,  though  no  issue  joined  in  the  rejoinder  on.  the  »«/  tiel 
reeord,  nor  anj  demurrer  for  want  of  the  usual  avennent  oi  **  this  be  is  ready  to  Terify  by  the 
record.**  (2)  If  a  record  of  K.  B.  be  pleaded  in  an  inferior  court,  the  record  may  be  tnnsmitted 
there,  by  t«r<wran  out  of  Chaneery,  and  mkHnnu, 

And  the  errors  which  were  insisted  upon  at  the  bar  were  Two  errota. 

two:  1.  That  the  plaintifiB  in  the  inferior  court  had  prayed  piamtifls  below 

no  damages  in  their  replication.    2.  That  the  court*  had  given  ^  p»yed  no 

jadgment  upon  failure  of  the  record  *,  where  they  ought  to  replication, 

have  given  over  their  proceedings,  or  at  least  the  plaintiffs  *  [  ^^  ] 


{\)  Jn^Lev.  19.  Barnes y.Gladman,  judgment  for  the  debt  and  damages, 

ruled  good  upon  special  demurrer,  and  Per  Lord  Keeper  Britfyman.    1  Str. 

dedaicd  to  be  an  unnecessary  form  of  529.  Curwen  v.  FUteker.    Willes's  Rep. 

piesding;  for  by  praying^'ucK^wwti^  every  IS.  Shelly  y.  Wright,  (a) 

tiuog  is  included,  and  when  the  court  (2)  See  post,  p.  99.  note  (2). 
gives  judgment,  it  consequently  gives 


(<i)  [See  3  A.  &  E.  763.  Vivian  v.  prayer  of  judgment    And  this  rule  Kp- 

JnkttL  5  N.  &  M.  36.  S.£!.    By  rule  plies  to  a  pleading  which  answers  only 

B,  T,  4  W.  4.  No.  9.  it  is  no  longer  ne«  part  of  the  previous  pleading.    Semble, 

<ioniy,  in  any  replication  or  subsequent  Vivian  v.  Jenkin,  supra.    1  Q.  B.  496. 

piodiDg  intended  to  be  pleaded  in  main-  ^JRattonr  Davis.^ 
teoanee  of  the  whole  action,  to  use  any 
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t  Cra.  Elii. 
256. 


2.  That  the      ought  to  havo  demurred  xepom  the  rejoindefi  and  judgment 
o^t^ohATe    ^^^^  Im^v©  ^^^^  given  upon  the  demurrer. 

gWeo  orer  aoj 

further  proeeediDg»  or  tiie  platntifi  should  hare  demurred  to  the  rtjoinder.^ 

And  as  to  the  first  error^  It  was  argued  that  the  replication 
was  bad  for  want  of  the  praying  of  damages,  and  therefore, 
the  plaintiffs  ought  not  to  have  judgment.  And  the  case  of 
Peared  and  Chambers  f  was  cited,  where  the  pliuntiff  neither 
ayerred  his  replication,  nor  prayed  his  debt  and  damages,  and 
for  both  these  faults  the  judgment  was  reversed.  But  this 
point  was  over-ruled,  because  the  not  praying  of  damages  was 
only  matter  of  form;  for  theplaintifls  have  in  this  case  averred 
their  replication,  and  prayed  their  debt ;  and  the  omisaon  of 
the  word  ^^  damages "  is  fuded  by  the  statute  of  general  de- 
(27£]ii.c.5.  murrer. I 

As  to  the  second  pointy  it  was  argued^  that  the  court  below 
ought  to  have  stayed  their  proceedings  upon  the  foreign  plea 
of  the  record  of  the  king's  bench,  and  ought  not  to  have  pro- 
ceeded or  given  any  judgment,  because  it  could  not  be|[tried. 
And  these  cases  were  cited:  the  statute  of  Gloucester,  2  Inst 
325.  a  foreign  plea  in  real  actions,  but  not  in  personal  ac- 
tions, is  aided  by  that  statute :  Bra  Cause  de  remover  plea,  41. 
3  H.  4.  11.  b.  &  18.  debt  upon  bond  in  London^  the  defend- 
ant pleaded  by  duress  at  Windsor;  and  upon  demurrer,  the 
judgment  was  quod  sequatur  ad  commtaum,  kgemj  defender 
eat  tnde  sine  die:  32  H.  6.  26.  by  issue  joined  on  a  foreign 
plea,  the  court  is  ousted  of  jurisdiction. 

And  as  to  this,  it  was  ai^ed  on  the  other  side,  that  the 
record  of  the  king's  bench  might  be  removed  by  eertiorari  out 
of  chancery,  and  transferred  by  mittimus  to  ihQ  court  of 
Bristol;  and  so  the  issue  of  nul  tiel  record  might  be  tried 
there,  and  therefore  the  plea  not  a  foreign  one.  (1)    And  if 


^  (1)  A  foreign  plea  is  where  the  action 
is  carried  out  of  the  country,  or  place^ 
&&  where  it  is  kid.  Garth.  402.  Chum- 
ley  V.  Broom.  See  the  form  of  it  in  Lill. 
Ent.  475.  It  must  be  pleaded  before  a 
gieneral  imparlance,  and  an  oath  must 
b^  made  of  the  truth  of  it  Litt.  Rep. 
886.1  Sid.  234.  Coitins  y.  Sutton.  Sty. 
825.  Dudeny  y.  CoUyer.  1  Vent  180. 
SL  Aubin  ¥.  Cox.  2  SalL  515.  Pierce 
T.  Blake.    If  an  inferior  court  should 


refuse  to  receive  such  plea,  the  defend- 
ant upon  affidavit  made,  that  the  fact 
did  arise  out  of  the  jurisdictioD,  (unless 
it  appears  on  the  face  of  the  decla- 
ration,) aud  that  he  tendered  a  foreign 
plea  in  the  manner  above  mentioned, 
may  have  a  prohibition  from  one  of  the 
conunon  law  courts  at  Westminster,  or 
in  vacation  from  the  court  of  Chancery. 
1  P.  Will  476.  Anon. 
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it  fihonid  be  otherwise  constraed,  the  consequence  would  be 
that  all  actions  in  an  inferior  court  would  be  ousted  by  a 
fiction :  for  in  truth  there  never  was  any  record  in  this  court 
as  the  defendant  below  has  pleaded. 

But  to  this  it  was  answered  by  the  plaintiff  in  error,  that 
no  record  here  in  the  superior  court  shall  be  removed  out  of 
it  and  sent  to  an  inferior  court.  In  Cro.  Car.  297.*,  LuU 
tereFi  case,  it  was  doubted  f  whether  a  certiorari  to  certify  a 
record  out  of  this  court  to  the  common  pleas  upon  nul  iiel 
recardy  pleaded  there,  wereallowable ;  but  if  it  had  been  to  an 
inferior  court,  there  would  have  been  no  doubt  that  it  could 
not  be;  as  appears  firom  Cro.  Car.  34.,  this  court  will  not  exe- 
cute the  judgment  of  an  inferior  court  removed  by  certiorarL{2) 
And  as  to  the  objection  of  ousting  the  jurisdiction  of  an  in- 
ferior court  by  a  fiction,  it  was  answered,  that  the  court  ought 
to  have  compelled  the  defendant  to  swear  to  the  truth  of  his 
plea,  or  otherwise  have  entered  a  nihil  dicit  against  him :  and 
if  he  swears  it,  then  there  is  no  greater  mischief  than  in  other 
Binukr  cases.  But  admitting  that  the  record  might  well 
bave  been  removed  to  Bristolj  yet  it  was  argued  that,  in  the 


Pitt  r. 
Knight. 


*  Lutterel  y. 
Lea. 

f  But  divers 
precedents  were 
shewn  that  such 
records  had 
been  sent  by 
mittimut  out  of 
chancery  into 
C.B. 

[  99] 


(2)  The  case  in  Cro.  Car.  34*.  does 
oot  seem  to  warrant  the  conclusion 
which  is  here  drawn  from  it.  The 
point  there  determined  was,  that  a 
judgment  in  the  Great  Sessions  in  Wales 
cannot  be  removed  by  certiorari  and 
mitixmuM  into  the  King's  Bench  or  Com- 
mon Pleas,  in  order  to  take  out  a  scire 
fams  thereon,  to  affect  property  in 
the  hands  of  a  person  resident  here  in 
London;  and  the  reason  assigned  was, 
that  it  would  be  a  great  inconvenience 
to  the  snbjectfl  to  make  lands  or  persons 


liable  to  judgments  in  other  manner 
than  they  were  at  the  time  the  judg- 
ment was  given.  But  this  is  now  alter- 
ed by  the  statute  33  G.  3.  c.  68.  s.  1., 
by  which  it  is  enacted  that,  where  final 
judgment  shall  be  obtained  in  the  courts 
of  Great  Sessions  in  Walesy  or  the  coun- 
ties palatine  of  Cheater ,  Lancaster^  and 
Durhanh  and  the  persons  or  effects 
cannot  be  found  within  the  jurisdiction 
of  such  courts,  any  court  of  record  at 
Wesiminsier  may  issue  execution,  (a) 


(a)  [As  to  the  courts  of  Wales 'Sjad 
Cketter^  see  antd,  p.  73.  note  (a).  As  to 
executions  on  judgments  in  the  C.  P.  at 
limatttery  see  stat  4  &  5  W.  4.  c.  62. 
i-31.  2  A.  &  £.  c.  81.  Lord  v.  Cross. 
4  N. &M.  30.  S.C.  2 Cr.  M.  &  R. 736. 
Duckworth  v.  Fogg.  1  Tyr.  &  G.  172. 
S.C. ;  in  the  C.  P.  at  Durham,  see  stat.  2 
&3Victcl6.8«28.:    Andasto  the  re- 


moval of  judgments  from  inferior  courts 
for  the  purposes  of  execution,  see  stat 
1  &  2  Vict  c.  1 10.  8. 22.  Where  a  judg- 
ment has  been  removed  under  that  sta- 
tute, the  court  will  not^  on  a  motion 
to  set  it  aside,  inquire  into  the  regular- 
ity of  the  proceedings  below  previous  to 
the  judgment  8  Dowl.  646.  Simons 
▼.  De  Winis.2 
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Pitt  versui  Knight. 


Pitt  v.      present  case^  the  jud^ent  given  upon  fiulure  of  the  record 
Knight,     ^^^as  erroneous,  and  without  any  issue  joined.     For  the  de- 

'        *  fendant  in  his  rejoinder  says^  that  there  was  such  a  record^ 

but  he  could  not  have  it  there,  which  is  as  much  as  to  say^ 
that  he  would  not  have  it  there ;  and  therefore  the  plaintiflb 
ought  to  have  demurred,  because  there  was  no  issue  joined 
by  the  defendant;  for  if  the  defendant  would  have  joined 
issue,  he  ought  to  have  said  in  his  rejoinder  that  there  was 
such  a  record ;  arid  this  he  is  ready  to  verify  by  the  record^  as 
all  the  precedents  are;  as  in  Bastall's  Entries,.  Appeals  en 

•iust.i23.b.  mort,5.(l);  Conspiracy  in  bar,  2, 3.  * ;  Debt  in  gaoler,  2.  f; 

t  l^jd.  169.  h.   ])ebt  on  recovery,  5,X ;  and  all  the  books;  and  for  defiuilt  of 

this  averment  the  rejoinder  was  bad,  and  the  plaintiflb  ought 
to  have  demurred,  and  the  court  should  have  ^ven  judgment 
upon  the  demurrer,  and  not  upon  jE^ilure  of  the  record. 

And  now  in  this  term  the  court  was  of  ojnnion,  that  the 
record  in  this  court  might  have  been  certified  to  Bristol  by 
certiorari  and  mittimus.  But,  upon  the  other  point,  Kdynye 
chief  justice  declared  his  opinion  that  there  was  not  any 
issue  joined,  which  the  court  did  not  contradict.  But  when 
it  was  prayed  that  judgment  should  be  reversed,  the  court 
affirmed  the  judgment  against  their  own  opinions.  Q^od 
nota.  (2) 

Saunders  of  counsel  with  the  plaintiff  in  error,  and  Jones 
with  the  defendant. 


(1)  This  seems  mispriDted  for  ^  ap- 
«  peids  in  robbery^  5."  See  EasC  Ent 
54.  b. 

(2)  See  2  Lutw.  1269. 1273.  Sparks 
V.  Cole.  945.  Bowel  v.  Dyon.  Lib. 
Plac.  286.  Though  the  court  seemed 
fiisi  to  be  of  opiuioD,  that  no  issue  was 
joined,  yet  by  affirming  the  judgment 
they  thought  that  the  defect  (if  any) 
was  mere  form,  which  could  not  be 
taken  advantage  fof  without  a  special 
demurrer.  And  accordingly  in  1  Salk.  1. 
Dmnoombe  v.  Church.  8  W.  S.  it  was 
hdd  that  the  want  of  such  an  averment 

M  Mped  by  a  general  demurrer ;  and 


the  principal  case  was  cited  in  support 
of  that  opinion.  But  thb  consideration 
is  not  now  material ;  for  the  statute  of 
4  Ann.  c  16.  s.  1.  enacts  <^  that  no  ad- 
''  vantage  or  exception  shall  be  taken 
'<  for  the  vant  of  the  averment  of  hoe 
^^paratus  est  verificare  per  recordum^ 
<<  except  the  same  shall  be  specially 
'*  shewn  for  cause  of  demurrer."  See 
ant^,  p.  92.  n.  (3).  But  upon  the 
whole  of  this  record  there  appears  to  be 
no  ground  for  this  objection ;  for  there 
seems  to  be  a  complete  issue  joined. 
Vide  the  record,  anti,  p.  9%  93. 
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Hajonan  versus  Gerrard.  Case  12. 

Pasch.  19  Car.  11.  Regis.  RoL  285. 

>ViBE  it  remembered  that  heretofore,  to  wit,  in  the 
^  -"-^  term  of  5fc  Hilary  last  past,  before  our  lord  the 
kii^  at  Westndnster^  came  Edward  Hayman^  by  Richard  Hah 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  th«re  his  certain  bill  against  Henry  Gtrrardy  other- 
vise  called  Henry  Gerrard,  of  the  parish  of  St.  Margarety 
WettnonsteTy  in  the  county  of  Middlesex^  in  the  custody  of  the 
mania],  &c.  of  a  plea  of  debt,  and  there  are  pledges  to  pro- 
seente,  to  wit,  John  Dae  and  Richard  Roe,  which  said  bill 
foUowB  in  these  words,  to  wit :  Lofnixm^  to  wit,  Edward  Hay^  l>ebt. 
man  comidains  of  Henry  Gerrardy  otherwise  called  Henry 
Gerrardy  of  the  parish  of  St  Margaret^  WatminMier^  in  the 
county  of  Middkser,  being  in  the  custody  of  the  marshal  of 
the  marshalsea  of  our  lord  the  king,  before  the  king  himself, 
of  a  plea  that  he  render  to  him  1000/.  of  lawfiil  money  of 
EngJandj  which  he  owes  to,  and  unjustly  detains  firom  him ; 
for  tliat  whereas  the  said  Henry,  on  iJie  9th  day  of  August,  in 
die  17th  year  of  the  reign  of  our  lord  Charles  the  Second 
now  king  of  England,  &c.  at  London  aforesaid,  in  the  parish  [  100  ] 
of  St  Dunsian  in  the  West,  in  the  ward  of  Fartingdon  With* 
oKt,  by  his  certain  writing  obligatory,  sealed  with  the  seal  of 
him  the  said  J9i?nry,  and  to  the  court  of  our  said  lord  the  king 
now  here  shewn,  the  date  whereof  is  the  same  day  and  year, 
acknowledged  himself  to  be  held  and  firmly  bound  to  the  said 
Edward  in  the  said  1000/.  to  be  paid  to  the  said  Edward, 
when  the  said  Henry  should  be  thereunto  required ;  yet  the 
and  Eknry  (although  often  required)  has  not  yet  paid  the 
said  \0O0L  to  the  said  Edward,  but  to  pay  the  same  to  him 
has  hitherto  altogether  refused,  and  still  refuses,  to  the 
damage  of  him  the  said  Edward  of  40Z. ;  and  therefore  he 
brings  suit,  &c. 

And  now  at  this  day,  to  wit,  Wednesday  next  after  15  days  pIm. 
d  Easter,  in  this  same  term,  until  which  day  tbe  said  Henry 
had  leaye  to  imparl  to  the  said  bill,  and  then  to  answer,  &c* 
before  oar  lord  the  king  at  Westminster,  comes  as  well  the  saSd 
Edward  Hayman  by  his  said  attorney,  as  the  said  Henry  Grer- 
rard  by  John  Cuff  his  attorney ;  and  the  said  Henry  defends 
the  wrong  and  injury,  when,  &a  and  prays  oyer  of  the  said  Oyer  or  the 
uniting  oUigatoxy,  and  it  ia  read  to  him,  &c ;  be  also  prays  ^^^^^^^^ 


(€ 
(C 


100  Hayman  versw  Gerrard. 

Hayman  v.  oyer  of  the  condition  of  the  said  writing  obligatory,  and  it  is 
GsRRARD.  pgg^  1^  iijm  jij  these  words :  that  is  to  say,  "  The  condition 
'^  of  this  obligation  is  such|  that  if  the  above-bounden  Henry 
^^  Gerrard,  his  executors,  or  administrators,  or  any  of  them, 
'^  do  and  shall  troly  render  a  full  account  unto  the  above 
<(  named  Edward  Hayman,  his  executors,  or  administratorB, 
^^  of  aU  such  sum  or  sums  of  money,  rents,  goods,  bilk, 
^'  bondfif,  and  debts,  which  were  due  and  belonging  to  fFilUam 
Narrel,  late  of  the  parish  of  St  Martinis  in  the  Fields,  in 
the  county  of  Middlesex,  gent,  deceased,  at  the  time  of  his 
death,  which  shall  any  ways  come  to  his  the  said  Henry'B 
hands  and  possession,  as  joint  administrator  in  right  ctf  Ann 
'^  his  wife,  daughter  of  the  said  WiUiam  Norrel,  and  shall 
^'  upon  such  account  within  the  space  of  one  week,  when 
^^  required,  make  an  equal  dividend  of  all  such  sums  of  mo- 
nies, rents,  debts,  and  goods,  unto  him  the  said  Edtoard, 
and  pay  and  satisfy  the  said  Edward,  his  executors,  or  ad* 
ministrators,  his  proportion  of  the  same,  that  then  this 
obligation  to  be  void,  or  else  to  remain  and  be  in  full  force 
^'  and  virtue."  Which  being  read  and  heard,  the  said  Henry 
says,  that  the  said  Edward  ought  not  to  have  or  maintain  his 
No  money  or  said  action  thereof  against  him,  because  he  says  that  no  sum 
S^^me  of  ^^  ^^™^  ®^  money,  rents,  goods,  bills,  bonds,  or  debts  what- 
his  death  came  goevcr,  which  wcre  duc  or  bdon^ng  to  the  said  WtlHam 
ant's  hanck  '     Norrel  mentioned  in  the  said  condition  at  the  time  of  his 

death,  came  to  the  hands  or  possession  of  him  the  said  Henry, 
as  joint  administrator  in  right  of  Ann  his  wife ;  and  this  he 
[  101  ]  is  ready  to  verify :  wherefore  he  prays  judgment  if  the  said 
Edward  ought  to  have  or  pi^i-ipt^it^  his  said  action  thereof 
against  him,  &c 
Replication.  And  the  Said  Edward  Hayman  says,  that  he,  by  reason  of 

any  thing  by  the  said  Henry  Gerrard  above  in  pleading 
alleged,  ought  not  to  be  barred  firom  having  his  said  action 
thereof  against  the  said  Henry  Gerrard,  because  he  says,  that 
after  the  making  of  the  said  writing  obligatory,  to  wit,  on 
the  Ist  day  of  December,  in  the  said  18th  year  of  the  reign  of 
our  lord  Charles  the  Second  now  king  of  England,  at  London, 
A  silver  bowl     aforesidd,  in  the  parish  and  ward  aforesaid,  a  silver  bowl  of 

A.*«nIS  to  Uie   ^^  ^^^®  ^f  3^  ^^  ^^  said  miKam  Norrel  in  the  said  con- 
defendant's        dition  above-named,  and  belonging  to  the  said  WiUiam  Norrel 
'  at  the  time  of  his  death,  came  to  the  hands  and  posseadon  of 

the  said  Henry  Gerrard,  as  joint  administrator  in  right  of  his 
said  wife,  and  daughter  of  the  said  WUUam^Norrel ;  and  this 


t 


Mich.  19  Car.  II.  Regis.  101 

he  the  Moid  Edward  Hayman  is  ready  to  verify;  wluerefore  he    Hatman  r. 
pcays  jadgment,  and  his  eaid  debt,  together  with  his  danoagea    Gxrrard. 
on  oocasioii  of  the  detention  of  that  debt,  to  be  adjudged  to  ' 

1 .       0  and  this  is  to 

lum,  &C.  verify. 

A  general  demurrer,  and  a  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here  is  Continuance. 


not  yet  advised  of  ^ving  their  judgment  of  and  upon  the  pre- 
miaea,  a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king  at  Westminster^  until  JPrufay  next  after  the  mor- 
row of  the  Holy  Trinity^  to  hear  their  judgment  of  and  upon 
the  premises,  because  tibte  court  of  our  said  lord  the  king  now 
here  is  not  yet  advised  thereof,  &a 


Hayman  verms  Gerrard.  C  102  ] 

Case  12. 
T|£BT  on  bond.    The  defendant  prays  oyer  of  the  con-  ac.  1  sicL  34a 
^  dition,  which  is,  that  if  the  defendant  render  a  full  ao-  ^  J^^g 
count  to  the  pLuntiff  of  all  such  siuns  of  money  and  goods  275. 
which  were  due  and  belonging  to  one  WiUiam  Norrel  at  the  S^Stionedto 
time  of  his  death,  which  shall  any  ways  come  to  the  hands  of  render  an  ac 
the  defendant,  and  shall  upon  such  account,  within  the  space  ^^  ^^^  ^ 
of  one  week,  when  required,  make  an  equal  dividend  of  all  ™P®y  •"** 
such  sums  of  money  and  goods,  and  pay  the  plaintiff  his  pro-  dueaod  be^ 
pordon  of  the  same,  then  the  bond  shdl  be  void,  &c     The  ^^^  *^ 
defendant  pleads,  that  no  goods  or  sums  of  money  came  to  his  time  of  his 
hands;  and  this,  &a     The  plaintiff  replies,   that  a  silver  ^J^^^^'* 
bowl,  which  belonged  to  the  said  Norrel  at  the  time  of  his  ways  oome  to 
death,  came  to  the  hands  of  the  defendant,  namely,  on  such  a  ^Jj^^^' 
day  and  year ;  and  this  he  is  ready  to  verify,  &c.     Upon  to  make  an 
which  refdication  the  defendant  demurred  in  law.  3aii  sueht^ 

of  money,  &c. 
ind  pay  plaintiff  a  proportion  of  the  same.  Plea,  that  no  goods  came  to  defendant's  handsL  Re- 
piicatian,  that  a  silTer  bowl  came  to  his  hands,  and  concludes  with  an  avennent;  whereupon  de- 
Bvier.  Adjudged,  that  the  replieaUon  was  bad,  for  not  assigning  a  breach,  viz^  that  defendant 
did  not  make  «  diTidend  or  pay  the  pn^rtion ;  but  that  the  conclusion  wUh  an  avtrment  was 
Pil>er.(I) 

And  it  was  argued  by  Saunders  of  counsel  with  the  defend-  Argument  for 
3&t,  that  the  replication  was  bad  for  two  reasons :  first,  be- 
caoBe  the  j^buntiff  in  his  replication  does  not  shew  a  breach : 
C«  the  condition  is,  that  the  defendant  .should  render  an  ao- 
c<^  and  pay  a  moiety  of  such  goods  as  should  come  to  his 

(1)  See  postea,  p.  103.  notes  (S)  and  (4). 
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Hatmav  v. 
Gerrard. 


r 


•  186.  a. 


1 137.    Alex- 
ander T.  Lane. 


[  103  ] 


Argument  for 
plaintiff: 


haiMb;  and  the  defiendant  has  pleaded  tfaat'no  goods  came  to 
his  hands :  Now  it  is  not  suflScient  for  the  plaintiff  to  say  that 
goods  came  to  the  defendant's  hands;  but  he  ought  fnrther  to 
shew  that  the  defendant  has  not  made  a  dividend,  or  paid  the 
proportion ;  for  otherwise  the  plaintiff  has  not  shewn  any 
cause  of  action.  And  he  put  the  case  of  a  bond  to  perform  an 
award;  there,  if  the  defendant  pleads  no  award  made,  it  is 
not  sufBoient  for  the  jdaintiff  to  shew  the  award  in  his  repli- 
cation ;  but  he  ought  to  shew  besides  a  breach  thereof,  in  cider 
to  maintain  his  action,  otherwise  the  replicadon  will  be  bad. 
Secondly,  he  argued,  that  admitting  that  the  plaintiff  is  not 
bound  in  this  case  to  shew  a  breach  in'his  replication,  yet  he 
ought  to  conclude  to  the  country ^  and  not  with  an  averment; 
for  the  defendant  has  pleaded  in  the  negative  that  no  goods 
came  to  his  hands ;  and  the  plaintiff  has  replied,  that  a  ailTer 
bowl  has  come  to  his  hands,  which  is  a  positive  affirmatiYe, 
and  therefore  an  issue  ought  to  have  been  tendered  by  the 
plaintiff  in  his  replication:  as  in  Co.  Litt.*,  where  in  debt 
for  rent  on  a  parol  lease,  the  defendant  pleads  nihil  habuit 
in  tenementis,  the  plaintiff  replies  that  he  was  seised  in 
fee,  he  ought  to  conclude  to  the  coimtry.  So  in  Yelvertont, 
debt  against  an  executor,  who  pleads  nothing  in  his  bonds 
except  lOL  which  he  retwis  for  his  own  debt,  the  pLiintiff 
replies  that  he  is  an  executor  of  his  own  wrong,  and  that  he 
has  goods  beyond  the  lOL ;  there  he  ought  to  conclude  to 
the  country,  and  for  want  thereof  the  replication  was  bad. 
And  therefore  he  concluded  that  the  replication  in  this  case, 
for  the  one  reason  or  the  other,  was  insufficient 

Jones  for  the  plaintiff  argued,  that  the  replication  was  good. 
And  as  to  the  first  point  he  said,  that  in  no  case,  except  in 
that  of  an  award,  is  the  plmntiff  bound  to  shew  a  breach. 
And  there,  he  said,  the  reason  was,  because  an  award  may  be 
good  in  one  part,  and  void  in  another,  and  therefore  it  is 
incumbent  upon  the  plaintiff  to  shew  a  breach  thereof,  thnt 
the  court  may  judge  whether  he  has  wdl  conceived  his  action 
or  not :  for  perhaps  he  has  brought  his  action  for  a  breach 
of  that  part  of  the  award  which  is  void  in  itself,  and  con- 
sequently has  not  any  cause  of  action.  (1)     And  he  put  the 


(1)  The  same  reasoning  in  the  case 
of  Meredith  and  AU^^,  I  Salk.  138. ; 
and  *<  that,  the  case  of  the  award  is 
**  siogle,"  per  Holt  C.  J. ;  recognized 


in  Willes's  Rep.  12.  Shelfy  v.  Wriffit. 
The  want  of  assigning  a  breach  io 
the  case  of  an  award  is  matter  of  sub- 
stance, and  bad  upon  a  general  demur- 
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f  Ibid.  899. 
and  YeW.  24. 


caaeof  Griffin  and  Spencer^,  and  the  case  oiBaUy  and  Tayhr^, 

ud  the  case  of  Jefferty  and  Guy%  that  when  a  special  point 

is  in  iflsne,  the  plaintiff  need  not  shew  more.  (2)     And  as  to  ^ 

the  other  point  he  did  not  say  much,  but  that  the  defendant  320."^'     '^ 

sboold  have  rejoined  and  tendered  the  issue  in  his  rejoinder. 

And  the  court  deUyered  their  opinions  seriatim,  that  the  re-  &  c. 
plication  was  bad,  because  the  phdntiff  had  not  shewn  a  breach  i  ^/^^'  '^^-  , 

..  A-i  1  •11  1  .«!  Judgment  of 

m  It.  And  as  to  the  cases  cited  by  Jojies,  they  said  that  all  the  court. 
of  them,  except  the  last  case,  were  after  verdict,  and  there- 
fore aided.  And  as  to  the  last  case,  they  said  that  the  plain- 
tiff in  that  case  could  not  reply  otherwise,  on  account  of  the 
defendant's  special  plea.  And  Twysden  cited  a  case  where  a 
man  was  bound  to  pay  to  the  obligee  lOL  upon  the  day  of 
his  maniage ;  and  in  an  action  upon  the  bond  the  defendant 
pleaded  that  the  obligee  was  not  married ;  and  the  plaintiff 
replied  that  he  was  married  on  such  a  day ;  and  upon  issue 
joined  and  yerdict  ^ven  thereon,  it  was  adjudged  to  be  aided 
after  yerdict,  but  if  the  defendant  had  demurred  as  here,  it 
had  been  bad,  as  he  said  the  opinion  of  the  court  then  was. 
And  thereupon  the  opinions  of  the  judges  being  given  seria- 
tim,  and  the  court  ready  to  give  judgment  for  ^e  defendant, 
at  the  instance  of  the  counsel  for  the  plaintiff,  by  consent,  the 
matter  was  referred  to  Janes  and  Saunders,  who  have  deter- 
mined the  matter  by  their  award,  and  therefore  no  judgment 
was  entered. 

Note. — The  court  said  that  the  replication  in  this  case  was 
well  concluded,  and  as  it  ought  to  be:  quad  mirum  videtur; 
for  it  seems  to  me  that  the  replication  was  bad  upon  that  ac- 


rer;  Hob.  233.  Beard  and  Baskermlle. 
Ibid.  198.  Brickhead  and  Archbishop 
of  York;  So  if  a  bad  breach  be  assign- 
ed ;  Com.  Dig.  Pleader  (F),  14 ;  and 
Dot  aided  after  verdict.  Hob.  196. 
Ydr.  153.  Barrei  v.  Fieteher.  And  yet 
the  breach,  when  assigned,  is  not  issuable 
or  traversable^  nor  can  the  defendant 
gire  an  J  answer  to  it ;  for  the  plea  as 
between  the  parties  has  an  issue  before, 
and  the  breach  is  but  an  excrescency 
or  surplusage ;  Hob.  233.  198.  Yelv. 
15S.  Ibid.  25.  Baay  v.  Taylor  ;  for  any 
avwcr  to  the  breach  must  necessarily 


admit  the  existence  of  the  award,  and 
consequently  would  be  a  plain  depar- 
ture from  the  plea.  Sir  T.  Raym.  94. 
Morgan  and  Mann,  1  Mod.  227. 
Gayle  v.  BeUs.  And  in  fact  no  other 
answer  can  in  such  ease  be  given  in  the 
rejoinder,  but  that  the  arbitrator  did 
not  make  any  such  award.  1  Lev.  245. 
Skinner  and  Andrews.  And  upon  this 
issue  the  defendant  may  shew  that  the 
award  is  void.  Ibid,  et  vide  post,  327. 
note  (1).  (a) 

.  (2)  So  is  3  Lev.  24.  Genne  v.  Tinker. 
1  Salk.  138.  Meredith  and  AUeyn. 


VOL.  I. 


(a)  But  see  post,'  327  &'  note  (3)  contr^ 
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Haym AN  V.  count  (3),  but  well  enou^  for  the  other  point  (4) ;  for  the 
Gerrard.    books  cited  by  Janes  are  very  strong  to  the  point. 


(S)  In  the  report  of  this  case  in 
1  Sid.  S41.  Wifndham  3.  is  said  to  have 
doubtedy  whether  the  oondnsioQ  with 
an  ayerment  was  improper,  because  he 
thought  the  matter  of  the  replication 
was  new>  which  might  be  answered 
by  the  other  side.  If  the  replication 
had  indeed  introduced  new  matter,  the 
conclusion  with  an  avennent  would 
certainly  have  been  proper;  as  it  is  an 
established  rule  thiU,  whenever  new 
matter  is  introduced,  the  pleading  must 
conclude  with  an  averment,  in  order  to 
give  the  other  party  an  opportunity  of 
answering  it  Garth.  SS7.  CWmy  v. 
SUpkeman.  1  Lutw.  101.  Camper  v. 
Tawert.  2  ^ds.  66.  FUewaad  v.  Pap- 
plewelL  Doug.  60.  Chandkr  v.  Roberts^ 
and  the  authorities  there  cited.  2  T. 
R.  576.  Henderson  v.  Withy.  But 
where  there  b  an  affirmative  on  the  one 
side  and  a  negative  on  the  other,  or 
vicetfersdf  the  conclusion  must  be  to 
the  country.  Sir  T.  Raym.  98.  Charle- 
tan  V.  Finney.  Garth.  87.  Skinner  v. 
Kilhy.  2  Saund.  189.  Roberts  v.  Mar^ 
riett.  2  Burr.  1022.  Trapaud  v.  Mercer. 
And  so  it  is,  though  the  affirmative  and 
negative  be  not  in  express  words,  but 
only  tantamount  thereto.  GoXittl26.a. 
Yelv.  1S7.  {h)  Though  these  rules  be 
dear,  yet  in  the  application  of  them, 
great  nicety  and  attention  to  the  cases  on 
the  suliject  are  absolutely  necessary.  In 


Trapaud  and  Mercer  above  dted,  the 
court  held  the  conclusion  of  the  replica- 
tion to  the  country  to  be  proper,  con- 
ceiving that  there  wa%  a  suffident 
affirmative  and  negative,  notwithstand- 
ing it  was  much  insisted  that  the  relo- 
cation contained  new  matter.  But  in  t 
late  case  (^Fearan  v.  Pearson^  T.T. 
31  6. 8.  K.  B.  MSS.)  the  authority  of 
that  case  was  rather  shaken :  That  was 
debt  on  bond ;  on  oyer,  the  coaditioD, 
after  reciting  that  the  pkintiff  had  ap- 
pointed the  defendant  his  deputy  cus- 
tomer for  the  port  of  Whitehaven^  was, 
that  the  defendant  should  justly  account 
half  yearly  for  and  pay  to  the  pUdntiff, 
or  such  person  or  persons  as  he  should 
appoint,  an  such  fees,  &c.  as  the  de- 
fendant should  thereafter  receive  in 
respect  of  his  said  office.  The  defendant 
pleaded  a  general  performance.  Repli- 
cation, that  the  defendant  recdvecf,  in 
respect  of  his  said  office,  fees  due  to 
the  plaintiff  to  the  sum  of  S^SL  which 
he  ought  to  have  paid,  but  had  not 
paid  to  the  plaintiff  or  to  his  appoint- 
ment Rejoinder,  protesting  against 
such  recdpt,  that  before  the  defendant 
had  and  received  the  same,  the  plain- 
tiff appointed  A.  B.  to  receive  the 
fees  which  should  become  due  to  the 
pbdntiff,  and  that  he  paid  all  fees 
so  recdved  to  the  said  A.  A,  and 
conduded  wiA  an  aoermenL   Upon  de- 


(6)  [The  ordinary  plea  of  payment, 
in  an  action  of  indeh.  asstonpsii,  must 
eondude  with  an  averment.  1  G.  M. 
a  R.  522.  Ensail  v.  SmidL  5  Tyrwh. 
141.  S.  G.  So  in  an  action  of  debt ;  for 
the  plea  is  in  confession  and  avoidance, 
and  not  in  denial.  1  Mees.  &  W.  SS6. 
Goodehild  v.  Pledge.  A  plea  of  the 
Statute  of  Limitations  eonduding  to  the 


country  is  bad ;  for  there  is  a  n^ative, 
and  no  affirmative.  1  Mees.  Sc  W.  53S. 
WheaOey  y.  Williams.  1  Tyr.  A  Gr. 
104d.  S.  G.  9  Mees.  &  W.  629.  S^fomg 
V.  Wright  Seeus^  as  to  a  plea  denying 
a  fitct  necessarily  implied,  though  not 
alleged,  in  a  dedaration.  6  Mees.  &  W. 
707.  BdisdmrghRaihoajfCkm^Y.Heb* 
Wtfwttte»] 
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mniTer  for  this  causey  it  was  objected 
that  here  was  a  sufficient  negatire  and 
afSmadre ;  that  it  was  not  necessary 
thej  diould  be  particular ;  for  where  the 
plea  of  one  party  is  general,  the  other 
need  not  be  particular;  that  payment 
to  the  appointee  was  in  law  a  payment 
to  the  principal  himself,  and  it  ought  to 
luiTe  been  so  pleaded,  and  the  above- 
mentioned  cases  of  JJa^monv.  Gerrard; 
Ba^Y.  TayloTj  Co.  Litt  126.  a.;  and 
Trapaud  and  Mercer ,  were  cited ;  and 
this  last  case  was  much  relied  upon, 
and  pressed  as  directly  in  point  But  the 
courty  namely.  Lord  Kenyan  C.  J.  and 
A^mrtt  and  Gnofe  justices  (absentefu/- 
kr  J.)  held  that  the  rejoinder  contained 
new  matter,  namely,  the  appointment 
of  A  B.  to  receive  the  fees,  and  so  was 
rightly  concluded  with  an  averment, 
and  seemed  to  doubt  the  authority  of 
Treg^aud  and  Mercer.  In  the  present 
ease,  however,  the  replication  does  not 
introduce  any  new  matter,  but  merely 
fn«nfaiina  the  affirmative  of  that  which 
is  denied  by  the  plea,  and  therefore  it 
ought,  agreeably  to  the  above  opinion 
of  Samndersy  to  have  concluded  to  the 
eoontry.  (c) 

In  many  cases  no  certain  rule  can  be 
laid  down,  when  the  'conclusion  shall 
be  with  an  averment,  and  when  to  the 
country;  for  the  precedents  warrant 
the  conclusion  either  way.  2  Wils. 
113.  San^ord  v.  Rogers^  and  the  pre- 
cedents and  authorities  there  cited. 
2  T.  R.  443.  Hedges  v.  Sandon;  and 
Sm^crd  and  Rogers^  and  Gardner 
V.  PUiker^  there  cited.  Sir  T.  Raym. 
199.  Harmon  v.  TmanL  1  Vent.  101. 
S.C     If   the  replication    deny    the 


whole  substance  of  the  plea,  the  plain- 
tiff must  conclude  to  the  country.  At 
the  same  time  there  are  exceptions  to 
this  rule.  In  some  cases  it  has  been 
holden,  that  whenever  there  is  an  in- 
ducement and  a  formal  traverse  with  an 
absque  hoCf  &c.  the  conclusion  must  be 
with  an  averment  Co.  Litt  126.  a. 
2  Saund.  189.  Bobertsr.  MarrieU.  2  Str. 
871.  Bc^hamv.  Matthews;  and  almost 
aU  the  precedents  in  the  books  of  en- 
tries are  so.  But  the  more  modem 
authorities  have  qualified  the  rule  with 
this  distinction,  that  when  the  whole  of 
the  matter  of  the  plea  is  denied  by  the 
replication,  it  must  conclude  to  the 
country,  notwithstanding  it  has  an  in« 
troductory  inducement  and  the  formal 
words  absque  hoc,  Ac;  but  when  a 
particular  fact  alleged  is  selected  and 
denied,  the  replication  must  conclude 
with  an  averment  1  Salk.  4.  Haywood 
V.  Davies.  I  Burr.  317.  Bobinson  v. 
Baley.  Dougl.  94.  Boyce  v.  WhiuAer. 
Ibid.  428.  Smith  v.  Dovers,  431.  note 
(1).  2  T.  R.  442.  Hedges  v.  Sandon^ 
and  C^rh  v.  Glass,  T.  T.  28  6.  2. 
K.  B.  MSS.  which  case  was  debt  on 
bond, — Flea,  that  the  defendant  was  in 
prison,  and  that  the  bond  was  given  by 
duress.  Replication,  that  the  defendant 
executed  it  of  his  own  free-will,  and  for 
a  good  and  valuable  consideration,  absque 
hocy  that  he  executed  it  by  duress  of  im- 
prisonment, and  concluded  with  an  aver- 
ment Demurrer,  shewing  for  cause  that 
it  concluded  with  an  averment,  whereas 
it  ought  to'condude  to  the  country ;  and 
held  bad  for  that  reason ;  and  although 
it  was  urged  for  the  plaintiff,  that  they 
could  not  take  issue  on  the  whole  plea, 


(c)  [See  7  B.  &  C.  809.  CalveH  v. 
Gufrdan.  1  Mann.  &  R.  497.  S.  C.  8 
Mees.&W.645.  WMv.  James,  Accord 
See  ak)  2  A.  &  E.  483.  Low  v.  Bur- 
rvm.  4Nev.&M.S67.  S*C.  6A.&E. 


221.  Fleming  v.  Cooper.  6  Nev.  &  M, 
809.  S.C.  9  A.  &£.  84a  BrtmshiU  v. 
Robertson.  2  Per.  &  D.  269.  S.  C.  1 
Mann,  k  G.  802.  Smith  v.  Tanner^ 
2Scott,N.R.77.  S.C. 
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as  the  fact  was  that'  the  party  was 
actually  in  prison,  but  gave  the  bond 
for  a  just  debt,  therefore  plaintiff  was 
under  a  necessity  of  traversing  its  being 
given  by  duress,  as  he  could  not  deny 
the  imprisonment.  But  the  court  an- 
swered, that  he  might  have  replied  in 
the  common  form,  and  though  he  was 
in  prison,  yet  if  the  bond  was  not  given 
by  duress,  the  issue  must  be  for  him;  for 
the  duress  is  the  substance  of  the  plea. 
See  S  Leon.  2S9.  Knight  and  Norton's 
case,  the  proper  way  of  replying.  But 
this  rule,  that  where  a  particular  fact  is 
selected  and  denied,  the  conclusion  must 
be  with  an  averment^  is  not  universally 
true.  Many  instances  may  be  men- 
tioned, where  the  conclusion  in  such 
case  must  be  to  the  country.  As  in  an 
avowry,  that  the  plaintiff  held  the  pre- 
mises from  such  a  time,  at  such  a  rent, 
under  a  certain  demise,  and  that  so 
much  rent  was  in  arrear;  the  plea, 
denying  that  any  rent  was  in  arrear, 
must  conclude  to  the  country.  So 
where  to  a  plea  of  accord .  and  satisfac- 
tion^ the  replication  denies  that  the 
plaintiff  received  in  satisfaction,  it  must 
conclude  to  the  country,  and  many  other 
instances  might  be  mentioned.  Courts 
of  justice  discourage  unnecessary  pro- 
lixities in  pleading,  because  they  tend 
to  expence,  and  are  frequently  used  as 
engines  of  delay.  Therefore  it  may  be 
laid  down  as  a  safe  rule,  that  where  a 
defendant  cannot  take  any  new  or  other 
issue  in  his  rejoinder  than  the  matter  he 
had  pleaded  before  without  a  departure 
from  his  plea,  or  where  the  issue  on  the 
rejoinder  would  be  the  same  in  substance 
as  on  the  plea,  that  the  plaintiff  ought 
to  conclude  to  the  country.  As  for  ex- 
ample, in  trespass  the  defendant  pleads 
a  licence,  if  the  replication  denies  the 
licence  it  ought  to  conclude  to  the 
country,  there  being  a  direct  negative 
and  affirmative;  for  if  it  be  pleaded 
with  a  traveme,  and  a  conclusion  with  an 


averment,  the  rejoinder  can  only  repeat 
what  is  already  alleged  in  the  plea, 
namely,  that  he  did  give  him  a  licene^ 
The  same  thing  applies  to  a  variety 
of  other  instances,  such  as  defects  of 
fences,  prescriptions   for    common  or 
right  of  way,  and  in  short  lo  every  case 
where  the  replication  induces  the  tra- 
verse with  a  repetition  of  thedeclaratioD, 
as  by  saying  that  defendant  of  his  own 
wrong  committed  the  trespass  or  other 
matter  complained  of,  and  then  adds 
a  formal  traverse.    In  all  these  and  the 
like  cases,  the  better  and  shorter  method 
is  directly  to  deny  the  fact  of  defect  of 
fences,  prescription,  and  the  like,  wLth« 
out  a  formal  traverse,  and  conclude  to 
the   country.      However,   it  must  be 
owned,  the  general  course  of  precedents 
in  these  and  similar  cases  is  to  traverse 
with  an  absque  hoCf  and  conclude  with 
an  averment ;  and  therefore  it  is  pro- 
bable that  the  court  would  hold  the 
conclusion  either  way  good  ;    but  as 
questions  of  this  kind  do  for  the  most 
part  arise  upon  mere  dilatory  pleas,  the 
rule  last  above  mentioned  may  perhaps 
be  found  to  be  of  some  use.  Therefore, 
if  there  be  a  plea  of  the  statute  of  usury, 
or  of  gaming,  or  the  like,  which  are  too 
often  used  as  mere  dilatory  pleas,  the 
replication  may  say  that  it  was  not  cor- 
ruptly agreed,  &c.  and  conclude  to  the 
country.    Fox  and  Alston^  cited  in  Bo- 
binson  v.  Haley,  and  2  Str.  871.  JBayn- 
ham  v.  Matthews.    But  if  the  replica- 
tion, by  way  of  inducement,  states  that 
the  security  was  given  for  a  just  debt 
and  traverses  the  corrupt  agreement, 
then,  according  to  the  case  of  Baynham^ 
V.  MatthewSf   the  conclusion  .  most  be 
with  an  averment ;  but  by  the  later  au- 
thorities, and  particularly  by  the  opi- 
nion of  Denison  J.  in  the  case  of  CHarh 
and    Glass,   (where    he    said  that   he 
thought  the  conclusion  in  the  case  of 
JBaynham  y.  Matthews  would  hsLYe  been 
good  either  way),  and  the  case  of  Hedges 
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T.  SoMdom  ftbove  cited,  the  conclusion 
will  be  good  either  waj.  (d)  But  now 
since  the  statute  of  4  &  5  Ann.  c.  16.  a 
wrong  conclusion  is  only  matter  of  form, 
and  most  be  specially  shewn  for  cause  of 
demurrer.     See  1  East,  369.   Solomons 

(4)  And  according  to  the  opinion  of 
Sammdars^  this  case  has  been  denied  to 
be  law  in  Merediih  v.Alkn,  Carth.  116. 
where  the  court  said  that  they  of  their 
own  knowledge  were  satisfied  that  the 
ease  of  Hiofman  v.  Gerrard  was  not  law, 
nor  taken  to  be  so  at  the  bar  at  the 
time  when  the  judgment  in  that  case 
was  given.  It  would  indeed  be  absurd 
to  compel  the  plaintiff  to  assign  a 
breach,  where  the  plea  itself  admits  a 
non-performance.  The  true  distinction 
between  those  cases  where  it  is  neces- 


sary to  assign  a  breach  in  the  replication, 
and  where  not,  seems  to  be  taken  by 
Hoit  C.  J.  in  the  same  case  of  Mertdiih 
V.  Alleynj  in  1  Salk.  138.  <<  That  in  all 
«  cases  (that  of  a  bond  to  perform  an 
"  award  excepted),  if  the  defendant 
*^  pleads  a  special  matter,  that  admU$ 
**  and  excuses  a  naipffetfomumce,  the 
<<  plaintiff  need  only  answer  and  falsify 
^  the  special  matter  alleged ;  for  he 
**  that  excuses  a'  non-performance  sup- 
<<  poses  it,  and  the  plaintiff  need  not 
«  shew  that  which  defendant  has  sup- 
<*  posed  and  admitted  (/);  but  if  de- 
^*  fendant  pleads  a  performance  of  the 
^  condiHony  though  it  be  not  well  pleaded, 
<<  the  plaintiff  in  his  replication  mustshew 
<^  a  breach ;  for  then  he  has  not  a  cause 
<<  of  action  unless  he  shews  one."  (gf) 


(d)  [But  now,  by  Reg.  Gen.  (Plead- 
ing) H.  r.  4  W.  4.  N.  13.  <'  aU  spebial 
traTenes,  or  traverses  with  an  induce- 
ment of  affirmativematter,  shall  conclude 
to  the  country.'*] 

(«)  [3  A.  &  E.  839.  Farley  v.  BryanL 

5  Ner.  &  M.  42.  S.  C.  5  Dowl.  84. 
8mA  V.  SmitL  But  see  1  Mees.  &  W. 
5S3.537.  Wkeailey  V.Williams.  9Mee8. 

6  W.  629.  Sponff  v.  Wright  6  Bing. 
N.C.  453.  505. 529. 53a  565.  Gwynne 
T.  BumelL  1  Scott,  N.  R.701.  7  Ci.  & 
Fm.  572.  S.  C.  Post,  Vol.  II.  p.  319. 
notes  to  Bennet  r.  Holbeeh.^ 

(J)  [See  8  Mees.  &  W.  645.  WM 
T.  Jamesy  Accord,'] 

(Sf)  WiUes,  12.  Shelley  y.  Wright 
Cowp.  575.  Sayre  ▼.  Minns,  Per  Ld. 
MwUfiMC.3.  *<I  take  this  to  be  a 
**  role  in  pleadings  that  you  cannot  go  to 
**  isiae  on  a  general  averment  of  per- 
"  formance."  So  where  to  debt  on  bond 
tbe  defendant  pleaded  a  general  per- 
formance, and  the  pUdntiff  tendered  an 
Me  on  such  general  performance,  and 
entered  a  suggesHan  of  breaches  as 
nader<he'8&9W.S.  c  11.  8.S.;  the 


defendant  joined  issue  on  the  replication, 
and  a  verdict  was  found  for  the  plain- 
tiff: The  court  held,  that  the  issue 
tendered  was  bad  at  common  law,  and 
the  suggestion  not  warranted  by  the 
statute :  that  the  plaintiff  ought  to  have 
assigned  breaches  in  his  replication: 
The  defendant  might  have  demurred, 
but  as  he  had  not  done  so,  judgment 
was  given  that  there  should  be  a  re- 
pleader. 1  Marsh.  95.  Phmer  v.  Boss. 
5  Taunt.  386.  S.  C.  At  conunon  law, 
the  plaintiff  was  bound  to  assign  a 
breach  in  his  replication,  but  could  only 
assign  one ;  under  the  statute  he  is  at 
liberty  to  assign  several,  in  the  same 
manner  as  in  a  declaration.  See  antd,  58. 
note.  The  replication  must  state  dis- 
tinctly all  matters  necessary  to  consti- 
tute a  breach  of  the  condition  of  the 
bond.  Therefore  in  1  Marsh.  441. 
Serra  v.  FyffCf  where  the  bond  was  con- 
ditioned to  render  an  account  of  all 
monies  received,  and  to  pay  them  over, 
the  plaintiff  to  a  plea  of  general  per- 
formance replied,  that  the  defendant 
refused  to  render  an  account  of  all  mo- 
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nies  reeehredy  withaot  aTeniog  that  uij 
moDiet  had  been  reeeived,  mch  rq)ti- 
eation  wtm  holden  bad  on  demurrer: 
which  last  case  seems  to  OTermle 
1  Price,  lOa  WUkodu  ▼.  NtduOM. 
[[Where,  hawerer,  in  debt  on  bond,  the 
plea,  after  crsring  oyer,  and  after  re- 
citing amcHrtgage  deed,  shewed  the  con- 
dition to  be  for  pajment  of  a  som 
certain,  according  to  the  teaor  of  the 
proviso  contained  in  the  indenture^  and 
pleaded  that  the  obligor  paid  themonej 


aooopdiag  to  the  tenor  and  eftet  of  the 
condition,  iHiich  the  plaintiff  denied  by 
his  replication;  the  oonrt  hdd,  that 
since  the  plaintiff  in  his  replication  bad 
denied  the  whole  substance  of  the  <le- 
fendant's  plea,  there  was  no  occanoo  for 
specially  assigning  a  breach,  as  issiie 
had  beoi  properiy  taken  on  the  preciae 
averment  of  payment  in  the  plea.  SB. 
Moore,  198.  DaMshire  t.  BuUef.  lO 
Bing.  ISa  Smiik  t.  Btmd,  8  M.  &  Sc 
588.  &  C«ant^  p.  58  a.  note.] 


[10*] 

.  '^Case  17. 


denty  StbcL 
£iit.S7. 


Covwimt* 


Dsmiif. 


to  wit. 


Dean  and  Chapter  of  Bristol  versus  Guyse. 

Tiin.  19  Car.  JL  Begis.  BoL  251. 

lTr>E  it  remembered,  that  heretofore,  to  wit,. 

^  ^^  in  the  term  of  St  Michael  last  past,  before 
our  lord  the  kii^  at  Wutminster,  came  the  Dean  and  Chapter 
of  the  cathedral  church  of  the  Holy  and  Undivided  JVimty 
of  Bristol,  by  John  Brewster  their  attorney,  and  brought 
here  into  the  court  of  our  said  lord  the  king,  then  there, 
their  certain  biU  against  Sir  Christopher  Guyse,  bart  in  the 
custody  of  the  fnarahal,  &c.  of  a  plea  of  breach  of  coYenant ; 
and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard  Roe,  which  said  biU  follows  in  these  words,  to  wit : 
Glocestershire,  to  wit,  The  Dean  and  Chapter  c£  the  cathedral 
church  of  the  Holy  and  Undivided  TVinity  X}{  Bristol,  compbun 
of  Sir  Christopher  Guyse  bart.  being  in  the  custody  of  the  mar- 
shal of  the  marahalsea  of  our  lord  the  king,  before  the  king 
himself  of  a  plea  of  breach  of  covenant ;  for  that  whereas  by 
a  certain  indenture  made  at  the  parish  of  Berkley  in  the  said 
county,  on  the  5th  day  of  July,  in  the  9th  year  of  the  reign 
of  the  hidy  Elizabeth  late  queen  of  England,  between  the  said 
Dean  and  Chapter  of  Bristoly  by  the  name  of  the  Dean  and 
Chapter  of  the  cathedral  church  of  the  Holy  and  Undivided 
TVinity  of  Bristol  of  the  one  part,  and  one  George  Harvey, 
gent,  lately  deceased,  by  the  name  of  George  Harvey,  gent,  of 
the  other  part,  (the  other  part  of  which  said  indenture,  sealed 
with  the  seal  of  the  said  George,  the  said  Dean  and  Chapter 
here  into  court  bring,  the  date  whereof  is  the  day  and  year 
•JI^P«l»883.  aforeBfdd,)*  it  is  witnessed  that  the  said  Deaa  imd  Chi^» 
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fer  dhnen  causes  and  considerations  them  moving,  had  de-    Dean  and 
mised,  granted^  and  to  farm  let,  and  hj  the  said  indenture    ^^^^^f  ^^ 
did  demise,  grant,  and  to  farm  let  and  set  to  the  said  George      Gutse/ 
Harvey,  gent,  all  that  their  rectory  or  parsonage  of  Berkley  ' 

Herrenj  in  the  county  of  Glocester,  together  with  all  the  tithes 
of  com,  grain^  and  hay,  whatsoever  they  might  be,  and  all 
konseBy  buildinga,  and  bams,  and  all  other  kinds  of  tithes  and 
xi^ita  whatsoever  to  the  said  reetory  or  parsonage  in  any 
maimer  belongii^  and  iqypertaining,  erected,  lyings  and  be- 
ings arimig,  growing,  or  renewing  in  the  fields,  tithable 
places,  or  hamletsof  OldminsUr,  Oanuiury,  otherwise  Canons^ 
hay,  Bradstone,  HamhUUtovie,  Weehe,  Bernnytan,  and  BUsbury, 
or  elsewhere  within  the  said  parish  of  Berkley,  together  with 
ill  rights,  appurtenances,  and  commodities  whatsoever  which 
the  said  Dean  and  Chapter  had  or  ought  to  have  by  reason  of 
the  said  parsonage  of  Berkley,  within  the  said  parish  of  Berk-  [  105  ]  ' 
lejf,  (except  and  always  reserving  to  the  said  Dean  and  Chap- 
ter, and  their  successors,  the  advowson,  nomination,  patron- 
age, and  ^ft  of  the  vicarage  of  Berkley  aforesaid,)  to  have  Habendum, 
nd  to  hold  the  said  reetory  or  parsonage  of  Berkley  aforesaid, 
widi  the  tithes  of  com,  grain,  and  hay,  houses,  buildings,  and 
bams,  and  all  and  angular  the  premises  iheretofofb  demised 
and  letten  by  the  said  indenture,  (except  as  before  excepted,) 
fiom  and  after  the  estate  and  term  of  years  theretofore  granted 
before  the  date  of  the  said  indenture,  to  71  T.  esq.,  W.  L. 
geaL,  IL  H.  gent.,  iZ.  B.  clothier,  71  D.  yeoman,  J.  7. 
dothier,  and  fF.  71  fanner,  and  their  assigns,  or  any  other 
occupier  or  tenant  of  the  premises,  or  any  part  thereof,  should 
be  folly  ended  and  determined,  made  void  or  annulled,  either 
by  forfeiture,  death,  or  expiration,  or  any  other  ways  whatso- 
ever, unto  the  full  end  and  term  of  60  years  thence  next  fol- 
lowing, fully  to  be  complete  and  ended,  yielding  and  paying  Reddandmn. 
therefore  then  yearly,  to  the  said  Dean  and  Chapter,  their 
successors  and  assigns,  at  the  Cathedral  Church  of  Bristol 
aforesaid,  the  sum  of  652L  6«.  8d.  of  lawful  money  of  England, 
at  foor  terms  in  the  year,  to  wit,  at  the  feast  of  St  Michael, 
At  Archangel,  the  Nativity  of  our  Lord,  the  Annunciation  of 
At  blessed  Virgin  Mary,  and  the  Nativity  of  St.  John  Baptist, 
bf  even  and  equal  portions,  the  first  payment  thereof  to  begin 
at  inch  of  the  said  feasts  as  should  first  happen  after  the  estate 
of  the  said  T.  T.,  W.  L.,  H.  H.,  R.  B.,  T.  D.,  J.  T.,  and 
W.  71,  or  either  of  them,  should  end,  determine,  be  void,  or 
foifoted.    And  the  said  Dean  and  Chapter  covenanted  and 
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and  gnuited  for  tikemselvee  and  thdir  eacceeson,  to  and  widi  tbe 
I  '''    eaid  George  Harvey  his  h^ra,  executors,  and  asmgna,  by  the 

^^^ '  eaid  indentore,  that  tba  eaiA  Dean  and  Cbi4>ter,  and  tbor 
■  BuccessoiB,  at  all  limes  during  the  eaid  tenn,  should  and 
would  acquit,  discha^e,  and  defend  the  eaid  George  Biavey, 
his  hdis,  executoi«,  and  assigns,  of  and  from  the  payment  of 
all  and  all  maimer  of  fees,  amiuitiee,  pensions,  and  rente  whftt- 
eoever,  which  were  iaaning  and  payable  out  of  the  aud  ^n- 
mises,  or  any  part  or  parcel  thereof,  (other  than  the  rent 
above  speofied,)  as  well  agunst  the  aud  queen,  her  h^md 
successors,  aa  against  all  other  person  or  persoos  whataoenr. 

"'  ^1 .  And  further  the  aaid  George  Harvey  covenanted  and  granted 
for  himaelf,  his  heirs,  executors,  and  aasigna,  to  and  with  the 
eaid  Dean  and  Chapter,  and  their  successors,  that  the  nud 
George  Harvey,  his  h^rs,  executors,  and  asmgns,  from  time 
to  time  during  the  sud  teno,  should  and  would  sufficiently 

06  ]  repur,  amend,  and  suatain  the  aaid  barns,  honaea,  buildingB, 
and  other  the  premises,  when  and  as  often  as  necesfflty  ahouU 
require ;  and  the  same,  ao  suffiaently  repuied  and  amended, 
should  deliver  up  and  surrender  at  the  end  of  the  eaid  tem 
of  60  years,  aa  by  the  aaid  indenture  (among  other  things) 
more  fully  appears.  By  virtue  of  which  aaid  indenture  the 
said  George  Harvey  was  poeeeased  of  such  his  estate  in  the 
reveruon  of  the  sud  rectory  and  tithes  and  the  rest  of  the 
premises,  with  the  appurtenances,  after  die  end  and  ezfontion 
of  the  residue  of  the  said  term  of  60  years  by  the  aud  De>n 
and  Chapter  first  demised  to  the  stud  T.  T.,  W.  Z.,  H.  E, 
R,  B.,  T.  D.,  J.  T.,  and  W.  T.;  and  the  sud  G.  H,  being 
ao  possessed  of  such  his  estate  therein,  and  they  the  eud  Dean 
and  Chapter  being  seiaed  of  the  reversion  of  the  said  rectoiyi 
they  the  sud  Dean  and  Chapter  aay,  that  afterwards,  to  wit, 
on  the  4th  day  of  March,  in  the  year  of  our  Ijoid  1621,  the 
aaid  estate  and  t«rm  of  60  years  first  demiaed  to  the  sud  T.T> 
W.  I,.,  &C.  and  of  all  other  the  tenants  or  oocu{»eis  of  the 
premises,  or  any  part  thereof,  ended  and  determined;  by 
means  whereof  the  said  G.  H.  afterwards,  that  is  to  aay,  <«» 
the  5th  day  of  March,  in  the  sud  year  of  our  Lord  1621,  en- 
tered into  the  sud  rectory  and  premises  so  demised  to  him  u 
aforesud  by  the  sud  Dean  and  Chapter,  and  was  thereof  pos 

09t|ii^-  Bcaoed';  which  taid  eitate  and  interest  of  the  taid  G.H.  of (od 
inthepremitea,one  W.  Guyte,  etq.  lately  had  by  at9ignment,»a^ 
was  thereof  posaeased :  and  being  so  possessed  thereof  the 
sud  W,  G.  afterwarda,  that  is  to  aay,  on  the  10th  day  (^A'o- 
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vember,  in  the  year  of  our  Lord  1657,  at  the  said  parish  of  B*     Dean  and 
made  his  last  will  and  testament  in  writmg,  and  thereby  con-    ^^P^.^  ^^ 
stitated  and  appointed  the  said  Sir  Christopher  sole  execntor      Quysk.  ' 
of  his  said  will,  and  afterwards  there  died  possessed  of  the  ^        ^        / 
Slid  rectory,  tithes,  and  premises,  for  the  residue  of  the  said 
teim  of  60  years  by  the  said  Dean  and  Chapter  in  form  aforer 
said,  demised  to  the  said  G.  H, ;  after  whose  death  the  said 
Sir  Christopher  duly  proved  the  said  last  will  and  testament  of 
the  said  fF.  G.  and  took  upon  himself  the  burden  pf  the  exe^ 
cation  thereof:  whereupon  the  said  Sir  C.  entered  into  the 
Hud  rectory,  tithes,  and  premises,  demised  to  the  said  G.  H.  in 
maimer  aforesaid,  and  was  and  still  is  thereof  possessed,  during 
the  residue  of  the  said  term  of  60  years  yet  to  come  and  un- 
expired.    And  the  said  Dean  and  Chapter  protesting  f  that       [  107  ] 
they  have  ever  amce  the  making  of  the  said  indenture  hitherto  \^7^^^^' 
well  and  faithfully  performed,  fulfilled,  and  kept  all  and  sin- 
gular the  oovenants  above  specified,  in  the  said  indenture,  on 
the  port  of  the  said  Dean  and  Chapter  to  be  performed,  ful- 
filled, and  kept,  according  to  the  form  and  effect  of  the  same 
indenture,  protesting  also  that  the  said  G.  H.  after  making  the 
said  indenture,  and  before  the  time  that  the  said  W.  G.  had 
the  said  estate  in  the  premises,  and  the  said  fFI  tr.  in  his  life- 
time, after  the  said  term  of  the  said  G.  H.  came  to  him  the 
aaid  fT.  G*,  and  the  said  Sir  C.  after  the  death  of  the  said  fVi 
or  either  of  them,  have  not  performed,  fulfilled,  or  kept  any 
thing  above  specified  in  the  said  indenture,  on  the  part  of  the 
fiaid  d&  to  be  performed,  fiilfiUed,  and  kept,  according  to 
the  fonn  and  effect  of  that  indenture ;  in  fact  they  the  said 
Dean  and  Chapter  say,  that  after  making  the  said  indenture 
to  the  said  G.  H.  and  after  that  the  estate  and  interest  of  the 
6ttd  6.  H.  in  the  said  rectory,  tithes,  and  premises  so  as  afore- 
Bud  came  to  the  said  W.  G.  to  wit,  on  the  10th  day  of  August  Breaches 
in  the  year  of  our  Lord  1657,  and  after  the  decease  of  the  ""K"**^- 
aaid  WiUkan^  to  wit,  on  the  10th  day  of  Augusty  in  the  16th 
year  of  the  reign  of  our  sovereign  lord  Charks  the  Second,- 
now  king  of  England,  &c.  the  chancel  of  the  parish  church  of 
Berkley  aforesaid,  parcel  of  the  demised  premises  let  to  the 
sadG,  ILhj  the  said  indenture,  was  ruinous  and  in  decay, 
and  became  naked  and  uncovered  for  want  of  roofing  and 
leading,  whereby  the  great  timber  and  rafters  of  the  said 
dnncd  became  rotten,  ruinous,  and  in  great  decay ;  and  also 
the  doors  of  the  said  chancel  became  broken  and  in  great  decay 
for  want  of  the  amendment  and  repair  thereof;  and  also  the 
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in  md  irindows  of  the  sud  d 
pter  of  tot  and  niuiinifl ;  utd 
J^'J-  broken  and  in  deeay  ftp 
.  ud  also  a  bom  cafit 
panel  of  die  damised  ] 
and  G.  B.,  to  wit, on: 
above  mentioned,  and 
minoue  and  in  decay  \ 
said  Sir  C  hath  perm 
and  in  decay,  for  the  I 
of  the  said  bam  becan 
deaoendiag  upon  it,  a 
to  the  ground,  and  be 
said  ^  in  hifl  lifetioH 
death  of  the  said  ^.,1 
rame  to  be  minouB  ai 
108  ]  Chi^rter  farther  say, 
day  of  Atifftut,  in  the 
present  majesty  hithei 
bam  BO  to  be  oat  of  n 
great  timber,  rafters, 
duDcel  and  bam,  hy 
pMt,935.  are  vary  rotten,  mint 
'>  -  and  Chaptersay,  that) 
has  not  kept  the  cove 
venanted  and  granto 
asmgns,  to  and  with 
succeeeom,  that  the 
assigns,  wotild  from  1 
ficiently  repfur,  amei 
edifices,  and  other  th< 
should  require,  and  w 
sufficiently  repaired 
Chapter  at  the  end  o 
bro^n  the  same,  and 
and  Chapter,  the  sud 
and  still  doth  refuse, 
Ch^iter  of  5001  and 
And  now  at  this  is 
row  of  tike  Soly  7>u 
tbe  Bud  1^  C  had  U 
to  answ^,  &C.  before 
aawell  tlw  sud  Dean 
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theaud  C.  G.  by  W.S.'tiB  attorney;  aod  the«aid  Sir  C.  de-    |Dean  and 

fmb  the  wrong  and  injury  when,  &c.  and  8aye>  that  the  said    ^^^  ^^ 

Dean  and  CShiyter  oi^t  not  to  have  or  maintain  their  said       Guysb.' 

aetion  theceof  againat  hinoiy  beoauae  as  to  the  breaoh  of  ihe  * 

wd  ooyenant  above  aaogned  as  to  the  want  {£  lepaiiing  the 

fliid  cfaancely  the  aaid  Sir  C.  says  that  the  said  Dean  aad 

Qiapter  did  not  demise  the  said  chancel  to  the  said  G.  H.,  in 

mamiev  and  form  as  the  said  Dean  and  Chi^iter  have  by  thw 

■id  declaration  above  thereof  alleged,  and  of  this  he  puts  I mw  as  to 

Umself  upon  the  country,  and  the  said  Dean  and  Chapter  '^"^ 

thereof  likewise ;  and  as  to  the  breach  of  the  said  covenant, 

above  assigned  as  to  the  want  of  repairing  the  said  bam,  the 

and  Sir  C  says  that  the  said  dedazationof  the  said  Deanand  Demurrer  to 

Chapter  in  that,  particular^  and  the  matter  in  the  same  coor  ^*  '^^  "^    • 

iaiBed»  aie  not  sufficient  in  law  for  the  said  Dean  and  Chapter 

to  have  and  maintain  thiur  said  action  thereof  against  him  the 

Mid  ^  d ;  to  which  said  dedaralion  in  that  particular  he      [  109  ] 

die  said  Sir  C  is  under  no  necessity,  nor  is  in  any  way  bound 

bj  the  ]aw  of  the  land  to  answer :  and  this  he  is  ready  to 

verify;  wherefore  for  want  of  a  sufficient  declaration  in  that 

particular^  he  the  said  Sir  C.  prays  judgment,  and  that  the 

said  Dean  and  Chapter  may  be  barred  fix)m  having  their 

said  action  thereof  against  him,  &c. 

And  the  aaid  Deux  and  Chapter  say  that  they  by  any  Joinder, 
tkiiig  bj  the  said  ^  CL  above  in  pleading  alleged,  ought  not 
te  be  boned  from  having  their  said  action  thereof  against  the 
Had  Sr  C.  because  as  to  the  said  breach  of  the  said  covenant 
above  assigned  as  to  the  want  of  repairing  the  said  bam,  they 
the  said  Dean  and  Chapter  say,  that  the  said  declaration  in 
tbat  particular,  and  the  matter  therein  contained,  are  good 
and  sufficient  in  law  for  the  said  Dean  and  Chapter  to  have 
and  *wintain  their  said  action  thereof  against  the  said  Sir 
C;  irinch  aaid  declaration,  in  that  particular,  and  the  matter 
thereb  contained,  th^  the  said  Dean  and  Chapter  are  ready 
to  verify  and  prove  aa  the  court  shall  direct;  and  because  the 
nid  Sir  C.  hath  not  answered  the  said  declaration  in  that 
particular,  nor  hath  hitherto  in  any  manner  denied  the  same, 
tbey  the  said  Dean  and  Chapter  pray  judgment,  and  their 
dunages  occasioned  by  the  breach  of  the  said  covenant  above  CuriftadTiMre 
ttaigned  as  to  the  said  want  of  repairing  the  said  bam,  to  be  ^'^ 
adjudged  to  them,  &c. ;  but  because  the  court  of  our  lord  the 
Unf^  ,now  here  is  not  yet  advised  of  giving  their  judgment 
cf  and  iqpon  the  premisesy  whereof  the  Mid  parties  have  sab* 
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De«n  and     mitted  tiiemeelTes  to  the  judgment  of  the  court,  &  dtj  ig 

Chapter  of    thereupon  given  to  the  stud  parties  before  oar  lord  the  Ung 

Q  '     at  fFettmituter,  on  Wednetday  next  after  three  weeks  rf  -SL 

■    JkR:haeI,  to  hear  their  judgment  of  and  upon  the  ptemises, 

becaase  the  court  of  oar  said  lord  the  hing,  is  not  yet  thereof, 

&C.     And  as  well  (1)  to  try  the  sud  issue  above  joiiied,  be- 

(1)  Where  there  are  issues  in  fact  the    demurrer  is  determmed,  ud  titt 

and  in  law,  and  the  issues  are  carried  plaintiff  is  content  to  take  damages  onl; 

down  to  trial  before  the   demurrer  is  on  the  judgment  on  the  demDirer,  lie 

determined,  the  course  is  to  take  out  a  may  execute  a  writ  of  ioquiry  on  the 

ventre,  a$  toelt  to  try  the  issuesi  eu  to  judgment,  and  enter  a  noUepntequi  u 

inquire  of  the  damages  on  the  demurrer;  to   the   issues,  which 'may  be  done  at 

and  the  jury  at  the  trial  give  damages  the  time  of  entering  the  final  judgment 

on  the  issues,  and  also  contingent  da-  1  Stra.532.  Fteniingy.Lattgbm.  1  Silk> 

mages  upon  the  demurrer.     But  where  219i     Aium.  (a)     Upon  the  same  prio* 


(a)  It  should  be  observed,  that  the  the  defendant  pleads  to  the  whole,  lit, 
plaintiff  can  pursue  this  course  to  those  ntm^uia^Mt  ;  2dly,  a  aet-off;  the 
cases  only  where  the  defendant  demurs  pbuntiff  jwns  issue  on  the  first,  aod  de- 
to  part  of  the  declaration,  and  pleads  to  murs  to  the  second :  though  he  will  bs^e 
the  rest  (which  is  the  case  here  sup-  judgment  on  the  demurrer,  yet  he  cao- 
poeed  by  the  learned  seijeant),  or  where  not  enter  a  noL  prog,  as  to  the  iuue, 
lie  pleads  one  plea  to  part  of  the  de-  which  denies  the  whole  cause  ofsctioD. 
daration  and  another  plea  to  the  rest.  But  if  the  set-off  be  pleaded  to  the  first 
u)d  there  be  a  demurrer  to  one  and  an  count  only,  and  non-oMnmtpiit  to  the 
issue  on  the  other,  so  that  on  the  de-  others,  and  the  plaintiff  demur  to  the 
termination  of  the  demurrer  in  favour  set-off,  and  join  issue  on  the  NOff^wxi^ 
if  the  plaintiff,  some  part  of  the  de-  ni;  he  will  have  judgment  on  the  de- 
claration is  left  unanswered.  For  if  the  murrer,  and  may  enter  a  iuA.prot.»i*a 
lefendent  plead  two  or  more  pleas  the  issue ;  for  he  thereby  abandons  only 
under  4  Ann.  c.  16.  e.  i  9t  5-  both  of  the  common  money  counts,  and  bis  sp^ 
vbich  go  to  the  whole  declaration,  or  cial  count  remaina  unanswered.  See 
lo  any  and  the  same  part  of  it,  to  one  2  B.  &  P.  163.  Dicker  v.  Adam- 
it  which  pleas  there  is  a  demurrer,  and  That  was  an  action  of  atsttmptil,  in 
m  the  other  an  issue;  although  the  which  the  defendant  pleaded,  H 
ilaintiff should  succeed  on  the  demur-  the  general  issue;  Sd,  noM-aMV»f>' 
-er,  it  is  manifest  that  be  cannot  enter  it^ra  sex  annos;  Sd,  a  Bet.off.  The 
I  no/.  jMV*.  as  to  tbe  issue;  for  he  would  pluntiff  joined  issue  on  the  first)  and 
hereby  admit  that  the  defendant  had  demurred  to  the  two  last  pleas,  and 
nade  one  sufficient  answer  to  the  de-  afterwards  entered  judgment  by  de- 
slaration,  or  that  part  of  it,  which  is  fault  for  want  of  a  joinder  in  demurrer, 
snough  to  shew  that  he  has  no  cause  The  court  held,  that  he  could  not  et^ 
)f  action.  For  instance,  where  the  cute  a  writ  of  inquiry,  but  must  go  to 
>lmntiff  declares  in  astvmpiit  on  a  spe-  "  trial  on  the  genei^  issue  with  an  award 
lial  agreement  in  the  first  count,  and  of  jury  process  lam  ad  a 
4da  the  conmion  money  counts,  and  adinqmrmditm. 
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tween  the  said  parties  to.  be  tried  by  the  country^as  also  to     Dean  aad 
inquire  what  damages  the  said  Dean  and  Chapter  have  sus-    ^apter  of 
tained  by  xeaaon  of  the  breach  of  the  said  covenant,  whereof      ^l^' 
the  said  parties  have  submitted  themselves  to  the  judgment  of  * 
the  court,  if  judgment  shall  happen  to  be  given  thereon  for  Venire  as  well 
the  said  Dean  and  Chapter  ag^nst  the  said  Sir  C,  let  a  jury  ^  to^i*qul^"^f 
thereof  come  before  our  lord  the  king  at  Westminster^  on  Wed"  contingent 
9e$day  next  after  three  weeks  of  the  Holy  Trinity y  and  who  deSJS?^?"  **** 
neither,  &c.  to  recognise,  &c.  because  as  well,  &c.  the  same 
day  is  given  to  the  said  parties  there,  &c.     Afterwards  the 
prooeas  thereof  is  continued  between  the  said  parties  of  the  Respite  for  de- 
plea  aforesaid  byjthe  jury  being  respited  between  them,  before  ^"^*  of  jurors. 
our  lord  the  king  at  Westminster^  until  Wednesday  next  after 
three  weeks  of  St.  Michael  thence  next  following,  unless  the 
josdces  of  our  said  lord  the  king  assigned  to  take  assizes  in  Nisi  prius. 
the  said  county  shall  have  come  before  that  time,  to  wit,  on 
Friday  the  16th  day  oi  August ^  at  Gloucester  in  the  said  county, 
by  the  form  of  the  statute,  &c.  by  reason  of  the  de£a»ult  of  the 
jurors,  &C.    At  which  day,  before  our  lord  the  king  at  West-^       [  1 10  ] 
ndnster,  come  the  said  Dean  and  Chapter  of  the  cathedral 
dmrch  of  the  Holy  and  Undivided  Trinity  of  Bristol^  by  their 
said  attorney ;  and  the  said  justice  of  our  Lord  the  king  of 
assize  before  whom,  &c«  sent  here  his  record  had  before  him, 
in  these  words,  to  wit:  Afterwards  at  the  day  and  place  Postea. 
within  contained,  before  Sir  Thomas  Twysden^  knight  and 
hart  one  of  the  justices  of  our  lord  the  king,  assigned  to  hold 
pleas  in  the  court  of  our  lord  the  king,  before  the  king  him- 
self, justice  of  our  said  lord  the  king  assigned  to  take  assizes 
m  the  county  of  Gloucester^  Henry  Parhery  esq.  being  for 
this  tune  assodated  to  the  said  Sir  Thomas  by  the  form  of  the 
statute,  &c  come  as  well  the  within-named  Dean  and  Chapter 
of  the  cathedral  church  of  the  Holy  and  JJndimded  Trinity  of 


cqile,  where  one  of  the  counts  in  the 
dedaration  is  on. a  bill  of  exchange  or  a 
Fomittory  note,  and  there  is  a  demurrer 
to  that  count,  and  judgment  for  the 
plaintiff,  and  issues  are  joined  upon  the 
oto  counts,  the  plaintiff  may,  accord- 
ing to  the  modem  practice  in  cases  of 
judgments  by  default  on  bills  of  ex- 


change and  promissory  notes,  which  is 
substituted  in  lieu  of  a  writ  of  inquiry, 
refer  it  to  the  officer  to  compute  what 
is  due  for  principal  and  interest  on  the 
bill  of  exchange,  &c.  on  that  count, 
before  a  nolle  prosequi  is  entered  as  to 
the  issues.  7  1.  R.  473.  Duperoy  v. 
Johnson,(J>) 


(6)  See  post,  Vol.  II.  p.  107.  note  (2> 


stol  V. 

TYIB. 


Dean  and  Chapter  of  Bristol  vernu  Guyee- 

in  uid     Briitol,  as  the  within-written  Sir  C.  G,  but.  by  ioB  tttomey 
^iter  of    within  contuned;  and  the  jaroia  of  the  Bud  jtay,  «4iereof 
mention  is  within  made,  bdng  called,  some  of  tbem,  to  wit, 
S.  W.  and  N.  M.  come  and  are  sworn  apon  that  jury ;  and 
because  the  rest  of  the  joims  of  the  sud  JQi7>  did  not  ^ipear, 
therefore  otheiB  of  the  bj-etanden,  bong  dween  thereto  by 
the  eheri£F  of  the  eud  county,  at  the  request  of  the  and  Dean 
d««i-      and  Chapter,  aad  by  the  commai 
i4>pointed  anew,  whose  names  are  i 
written  according  to  the  form  of 
made  and  [otrnded ;  and  the  jnrora 

w.  D.,  H.  a.,  w.  N.,  w.  H.y  a 

J.  S.,  and  JR,  S.,  b^ng  likewise  a 

with  the  said  other  jtnors,  befor 

being  chosen,  tried  and  swom,  t 

within  contained^  as  to  the  wan 

written  chancel,  within  asngned, 
M  fa(  tfaa  the  said  Dean  and  Chapter  did  de 
"^  G.^.  the  chancel  within  written! 
lamapi.    sud   Dean  and  Chatter  have  by 

thereof  alleged,  and  assess  the  dam 

Ch^iter  on  occasion  of  the  breach 

within  written  issne  within  joined 

beeides  his  coets  and  charges,  by  1 

behalf  expended,  to  200^  and  for 

40(.     And  aa  to  the  inqniry  of  wl: 

and  Chapter  have  sostuned  on  ooc 

witlun  written  covenant,  whereof  : 

mitted  themselves  to  the  judgmra 

happen  that  judgment  shall  be  €i 

Dean  and  Chiqyt^  agunst  the  said 

upon  their  oath  say,  that  the  said 
mL '       Bustuned  damages  on  occasion  th' 

it  is  ccHuidered  that  the  said  De 

thedial  diurch  of  the  Holy  and  V 

do  recover  against  the  said  Sir  C 

the  sud  jury  in  form  aforesaid  aaa 
11  ]     for  the  said  costs  and  diazges  of 

oar  Bud  lord  the  king  now  here  i 

and  Chapter  with  their  assent;  i 

whole  amount  to  213^  6i.8d.Aji 
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The  Dean  and  Chapter  of  Bristol  versits  Guyse.         Case  17. 

COVENANT.  —  The  plalntifis  declare  In  this  manner,  inadadantion 

viz.  «  The  Dean  and  Chapter  of  the  cathedral  church  S^^?in 

*^  of  the  Holy  and  Undivided  Trinity,  Bristol,  compliun  of  Sir  K.B.  by  biU, 

^  Christopher  Gvyse,haTLheing  in  the  custody  of  the  marshal,  ^^oeJ^^to 


"  &a  of  a  plea  of  breach  of  covenant ;  ^  and  then  shew  that  «"»«  ^  «•• 
the  said  Dean  and  Chapter,  on  the  5th  July,  9  Eliz.,  by  in«  b^mmiig  of 
denture  demised  to  one  George  Harvey  the  rectory  and  parson-  ^  ^/fl*"' 
age  of  Berkley  with  the  appmrtenances,  in  the  county  of  GUh 
tester,  to  have  for  60  years  after  the  determination  of  another 
lease  then  in  being,  and  that  Harvey  covenanted  for  himself 
and  his  assigns  to  repair  and  keep  in  repair  all  the  premises 
demised  during  the  term  demised  to  him.  And  the  declara- 
tion further  states,  that  afterwards,  to  wit,  in  the  year  1612, 
the  former  term  ended,  and  the  said  Harvey  entered  upon  the 
prenuses,  and  his  term  then  conunenced,  and  he  was  possessed 
thereof;  which  estate  of  the  said  Harvey  one  fFiUiam  Guyse  lately 
had  by  assignment,  and  was  thereof  possessed,  and  being  so 
poseessed  the  said  WiUiam  Guyse  made  his  will,  and  made  the 
defendant  ezeeutar  thereof,  and  afterwards  died.  After  whose 
death  the  defendant  entered,  and  was  possessed  as  executor.  And 
then  the  plaintiffe  asengn  for  breach,  that  the  chancel  of  the 
parish  church  of  Berkeley,  in  the  lifetime  of  the  said  William 
Guyse,  and  aftier  his  death,  was  in  decay,  and  that  a  laige 
ham,  parcel  of  the  demised  premises,  was  also  in  decay ;  and 
that  neither  the  Bsad  William  Guyse  the  testator  in  his  lifetune, 
nor  the  said  defendant  the  executor,  nnce  the  death  of  the 
said  testator,  liad  repaired  the  chancel  and  bam  so  in  decay ; 
and  for  this  they  brought  their  action.  The  defendant,  as  to 
the  breach  of  not  repairing  the  chancel,  pleaded,  that  the 
Dean  and  Chapter  did  not  demise  the  said  chancel  to  Harvey, 
and  issue  thereupon  joined.  And  as  to  the  other  breach  of 
not  repairing  the  bam,  he  demurred  to  the  declaration.  And 
upon  the  trial  of  the  issue  the  jury  found  a  verdict  for  the 
plaintHft,  2002^  damages  upon  the  issue,  and  1002L  damages 
i^on  the  demurrer  for  the  breach  of  not  repairing  the  bam, 
if  judgment  should  be  ^ven  for  that  for  the  plainti& 

And  now  in  this  term  upon  the  demurrer  it  was  objected 
hj  the  defendant's  counsel,  that  the  plaintifis  had  mistaken 

(1)  See  post,  P..112.  note  (2> 
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Deut  and  tli^  action;  for  here  they  have  saed  the  defendant  in  hie  own 

Chapter  of  right ;  whereas  it  appears  by  their  own  shewing  that  they 

GuYsz  '  ought  to  have  sued  him  as  executor  only,  and  not  otherwise ; 

'  "for  the  defendant  is  not  chargeable  here  for  breach  of  cove- 

•  [  112  ]  nant,  unless  he  has  assets  from  his  testator  in  his  hands ;  and 

^^*h^  the   books   of  Hob.   188.',    Ibid.   283.  t,   Cro.  Jac.  647.^, 

CutiiicwD.  Ibid,  671.  §,  were   dted,   by  which   cases   it  appears  tkt 

mith,  Ow.  11.  judgment   ought  to  he  de  bonis   testatorii   in  an  actioD  of 

Bull  V.  covenant,  although  the  breach  be  through  the  executor's  ono 

BridJmu  v.  f>udt.  (1)  And  so  it  ought  to  have  been  in  this  case ;  but  here 


(1)  So  is   1   RoU.   Abr.    931  9S2.     WaUer.    See  ant^,  Jmmm  r.  flam^ 
I.  8,  9.     4  Burr.  V154.    CItmaUt  v.     pi.  1.  note  (I),  (e)     To  which  maj  be 


(e)  This  is  true  wherever  the  de-  plate  admittutrtnil  praUr  the  profit 

■ndaiit  is  sued  a*  txtciUar,  which  ap-  If,  on  the  other  hand,  the  executor  be 

ears  to  have  beeu  the  case  in  all  the  sued,  as  he  may  be  when  he  eaten  tml 

istances  here  cited :  but  it  u  laid  down  is  in  the  actual  occupatton,  io  his  indi- 

1 1  Salk.  Sn.Buckteify.Pirk,  that  the  vidual  capacity  as  assignee  of  the  teim, 

laintiffhas  bU  election  to  charge  the  in  dd>t  on  a   Uiue  by  deed,  he  nnst 

efendant  as  tuiiffnee,   in  which   case  plead  specially  that  he  hold*  odIj'  u 

le  judgment  ia  de  Bon,  prop.  See  also  4  executor,  that  the  land  yield*  no  ffb, 

'.R.  75.  Derishy  v.Ctutanee,  in  which  or  less  than  the  rent,  and  pray  vbctber 

.  was  held,  that  the  heir  might  be  sued  he  shall  be  chained  otherwite  ihu  in 

I  covenant  at  aatignee.  the  detinet ;  in  eovemaU,  he  molt  pleui    . 

The  resultofthecBses,  respecting  the  the  same  matters  specially;  and  in  debt 

ability  of  executors  for  rent  accrued  or  tummpsU  for   use  and  occapatioD, 

1  their  own  time,  seems  to  be  this ;  If  where  the  lease  ia  not  by  deed,  he  nuf 

a  executor  be  sued  in  his  represent-  plead  the  general  issue  and  gin  the 

Hve  capatity  for  rent  accruing  in  his  special  matter  in  evidence.    Id  all  these 

wn  time,  either  in  debt  or  covenant,  cases,  where  the  land  yields  some  pro- 

here  the  lease  b  by  deed,  or  in  debt  fit,  but  less  than  the  rent,  if  be  ban 

r  tutvmptU  for  use  and   occupation  tendered  the  amount  of  such  proSt  lie 

here  the  lease  is  not  by  deed,  he  may  may  plead  the  tender,  and  at  all  eresl* 

lead  pfens  adminittravit,  and,  under  raust  pay  that  amount  into  court  Wbnt 

lat  plea,  may  show  that  the  land  yields  the  lease  is  by  deed,  and   has  be«n 

0  profit,  and  that  he   has  no  assets  assigned  by  the  testator  in  his  lifetime, 

Hunde ,-  but  if  the  land  yields  a  profit  or  by  the  executor,  without  any  entry 

]ual  to  the  rent,  he  will  fail  on  a  plea  or  actual  occupation  by  him,  it  is  mt- 

iptene  adminUtravit;  for  he  is  bound  nifest  that  the  executor  cannot  be  sued 

\  apply  the  profits  of  the  land  towards  as  assignee  st  all ;  and  if  he  have  ac- 

ayment  of  the   rent,  in  the  first  in-  tually  occupied  and  afterwards  assigned 

ance,  and  his  not  doing  so  will  be  a  the  lease,  he  is  chai^eaUe  at  attigf 

mattant!  if  therefore  the  land  yields  for  that  time  only  during  which  be  oc- 

ime  profit,  but  less  than  the  rent,  it  cupied :  be  may  also  be  charged  oi 

Duld  seem  that  his  plea  should  be  exeaUor  during  his  own  oijciipation  st 
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the  defendant  ib  sued  in  his  own  rights  and  hot  named  executor 
as  he  ought  to  have  been.  30  H.  6.  5.  *  And  this  exception 
goes  as  well  to  the  verdict  as  to  the  demurrer  in  this  case. 
And  so  was  the  opinion  of  the  court  Baldwin,  of  counsel 
with  the  plaintiffs,  sidd,  that  if  it  was  so  upon  the  roU  he 
would  pray  leave  to  discontinue.     And  the  roll  was  read,  and 


Dean  and 

Chapter  of 
Bristol  V. 

GUYSE. 


«  Fin.  brie^ 
111.  &940. 
Bro.  Dosme  60. 


added,  that,  on  the  other  hand,  every    founded  upon  a  duty  accrued  in  the 
action  brought  by  an  executor,  that  is    testator's  time,  must  be  brought  in  the 


the  option' of  the  lessor.  Where  how- 
ever the  lease  is  not  by  deed,  it  should 
appear  from  a  late  case,  3  B.  &  A. 
101.  Wigley  v.  Ashton^  that  the  exe- 
cutor cannot  be  sued  as  executor  for 
i^e  and  occupation  in  his  own  time. 
In  that  case,  there  were  counts  for  use 
and  occupation  by  the  testator,  and  also 
counts  for  use  and  occupation  by  three 
married  women,  as  administratrixes, 
and  their  husbands;  and  on  demurrer, 
the  counts  were  held  to  be  misjoined. 
The  latter  counts  were  afterwards 
amended  by  stating  a  demise  to  the 
testator  from  year  to  year,  his  death, 
and  the  defendants*  character  as  ad- 
ministratrixes, whereby  they  became 
liable  to  pay  the  rent ;  and  this  seems 
to  be  the  proper  mode  of  charging  them 
vhere  their  testator  or  they  have  as- 
signed their  interest.  If  indeed  they 
have  not  assigned,  but  only  underlet, 
the  occupation  of  their  tenant  is  their 
occupation,  and  they  are  liable  to  be 
sued  in  their  individual  capacity.  8  T. 
R.  327.  J^M  V.  Sibbs. 

[Several  important  decisions  on  the 
nb)ecfcB  of  the  foregoing  observations 
liave  subsequently  occurred.  In  Rubery 
T.  Stnensy  4  B.  &  Ad.  241.  S.  C.  I  N. 
%  H.  182.  it  was  contended,  that  where 
la  executor^  who  enters,  is  charged 
ai  angnee,  it  is  a  good  bar  to  plead 
that  the  demised  premises  are  not  of 
the  value  of  the  rent;  for  that  if  they 

VOL.  I. 


are  worth^  less  than  the  rent,  it  is  the 
same,  with  reference  to  the  question  of 
liability  as  assignee  or  as  executor,  as  if 
they  were  worth  nothing.  But  the  court 
held  that  the  rent  may  be  apportioned 
and  the  executor  is  chargeable  person- 
ally for  so  much  of  it  as  the  premises 
are  worth ;  for  that  the  profits  are  appro- 
priated to  the  lessor  and  become  a  per- 
sonal debt  due  to  him  from  the  execu- 
tor, as  much  where  they  are  less  than 
the  rent  as  where  they  equal  or  exceed 
it ;  and  that,  therefore,  if  the  plea  be 
pleaded  to  the  whole  rent  in  the  decla- 
ration, it  cannot  be  a  good  bar,  unless 
it  shews  that  there  were  no  profits  at 
all :  if  they  are  less  than  the  rent,  and 
therefore  cover  a  part  only,  that  part 
should  be  confessed,  and  the  plea 
pleaded  to  the  remainder.  In  Hor» 
nidge  v.  Wilson,  11  A.  &  £.  645. 
3  Perr.  &  D.  641.  S.  C.  it  was  held,  that 
if,  on  such  a  plea,  an  issue  be  joined 
as  to  the  value  of  the  premises,  their 
value,  as  between  the  plaintifi*  and  de- 
fendant, b  not  afiected  by  the  non-pay- 
ment of  any  rent  by  an  under-lessee : 
and  further,  that  their  real  value  must 
be  taken  to  be  that  which  they  would 
have  been  worth  but  for  the  executor's 
own  act ;  and  that  therefore,  where  the 
lease  contains  a  covenant  to  repair, 
inasmuch  as  the  executor  is  bound  to 
perform  it,  he  cannot  rely  on  a  reduc- 
tion of  value  by  the  want  of  repairs  in 

O 


112  a  Dean  and  Chapter  of  Bristol  versus  Gu3rse. 

Dean  and     it  was  so ;  -whereupon  he  prayed  time  to  admse.    AaA  tftCN 

Chapter  of    wards  the  parties  agreed,  and  therefore  no  judgment  wu  en- 

GuYBB^'     t^^'^     Samidert  for  the  defendant  — Bnt  note :  1  think  the 

■  dedarstimi  being  by  bill  was  good  «ioaf^:  for  upon  the 

whole  matter  the  plunUffe  have  dedared  agaiiut  the  it- 

detinet  only.     And  it  is  said,  that  there  r.  KaidaU.   Carth.  49.  BrwA  y.  CeA. 

is  no  difference,  though  the  immediate  l.Show.  57.  S.  C.  Lanet79.  OmvT. 

cause  of  action  arises  in  the  executor's  Sraughton.  Hntt.  79.  Townkj/  v.  S^ 

time.     And  therefore  it  has  been  held,  Sty.  2S2.  Martin  v.  Eandfye.     1  Ld. 

that  if  the  exeeutor  obtain  judgment  Rajm.  36.  Wait  v.  Briggs.   Ibid.  696. 

on  an  obligation  made  to  the  testator,  Hoidin  t.  SuOdn.      But  the  contivT 

and  defendant  being  committed  in  exe-  has  been  since  determined.    2  T.  H< 

cution  escape,  the  action  for  the  escape  I2S.  Botutfout  v,  WaUuer.    And  Dyer, 

against  the  sheriff  must  be  brought  in  322.  a.  pi.  26.  in  the  margin,  and  Doug, 

the  deA'ndonly.   Cro.  Jac.545.  Reynell  4t.n.l.  Cravfordv.  jnHtaU, agree wiik 

V.  LanffctuUe.    Hob.  272.  S.  C.    Ibid,  this  opinion. 
282.  S.  C.  cited.    1  Lutw.  893.  Ghver 


his  own  time.  And  the  court,  with  for,  on  that  issue,  the  evidoiee  that  kt  i> 
respect  to  the  defendant's  obligation  to  executor  will  prove  the  afilmutiTe. 
perform  the  covenant  to  repair,  referred  And  as  to  the  ai^ument,  that  the  ot- 
to TVemeere  v.  MorUon,  1  Bing.  N.  C.  cutor,  by  being  chai^  geneiiflj  » 
89.  8. C.  4  M.  &  Sc.  603.  In  that  case  assignee,  becomestherebyliaUedeiosu 
it  was  held,  that,  although  in  respect  of  propriU,  the  court  said  that  tbe  uuwer 
reM,  the  personal  liability  of  an  execu-  is,  that  he  may,  by  proper  pleading, 
tor  of  a  lessee  does  not  exceed  the  value  discharge  himself  from  personal  lislulitT 
of  the  demised  premises,  yet  this  quali-  by  alleging  that  he  b  no  othenrise 
fication  does  not  extend  to  a  covenant  assignee  than  by  being  execntor  of  the 
for  repair*  ;  but  that  where  an  executor  lessee,  and  that  he  has  never  entered  or 
is  sued  as  assignee  on  a  covenant  to  re*  taken  possession  of  the  demised  p>v- 
pair,  he  is  liable  as  any  other  assignee  :  mises  ;  and  from  all  liability  as  exe- 
Accordingly,  in  that  case,  a  plea  by  the  eutor,  by  alleging  that  the  term  is  of  so 
executor  that  the  demised  premises  had  value,  and  that  he  has  no  assets.  (See 
yielded  no  profit,  nor  had  been  of  any  2  Rol.Rep.  ISV.  PauU  t.  Moodk.  S.C. 
value  whatsoever  since  the  testator's  Palm.  116.  nomine  Jfoufe  v.  ^omlie.) 
death,  with  the  addition  of  an  averment  In  the  case  of  a  tenancy  from  year  to 
ai  pkni  administravit,  and  an  offer  to  year  upon  eertainterms(nat  undersell) 
surrender  before  the  breaches  occurred,  as  to  the  management  and  repair  of  the 
was  held  bad  on  demurred  Id  Wol-  demised  tenements,  it  has  been  held  tbst 
Ituton  V.  HakewiU,  3  Mann  &  Gr.  297.  if  the  executor  of  the  lessee  enters  and 
3  Scott,  N.  R.  593.  S.  C,  which  was  continues  to  occupy  and  pays  rent,  he  is 
an  action  of  covenant,  it  was  de-  chargeable  persontdly,  upon  the  terms  of 
cided  that  if  an  executor,  who  has  the  original  contract,  upon  an  implied 
not  entered,  is  charged  as  assignee,  he  promise  to  abide  by  them,  arising  from 
roust  not  traverse  that  he  is  assignee  ;  his  continuing  to  occupy,  ftnd  the  land- 
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fendant  as  executory  although  he  is  not  so  named  in  the  be- 
ghmiiig  of  the  deelamtion,  which  is  only  fonn.  And  the 
plaintiife  might  have  their  judgment  for  the  damages  de  bonis 
Ustatoris  upon  this  declaration  well  enough.  (2)  But  this  was 
not  jnoved. 

Also  there  was  another  exception  to  the  declaration*  that  it 
IS  stated  *^the  estate  of  which  said  Harvey,  one  William  Gnyse 
had  by  assignment ; "  for  that  a  qtie  estate  could  not  be  pleaded 
of  a  term.     See  for  this  Cro.  Eliz.  22.  Anon.  (1) 


Dean  aod 
Chapter  of 

Bristol  V. 

GinrsB. 


(2)  So  is  Rann  v.  Hughes,  7  Bro. 
P^L  Cas.  550.  Com.  Dig.  Abatement 
(F.3a>  Ibid.  JPfeacfer  (2  D.  2.).  In 
this  declaration  it  is  expressly  averred, 
that  WiBiam  Cruyse  made  his  will  and 
ifpoimSDd  Ae  defendant  executor,  who 
entered  adid  was  possessed  as  executor. 
This  averment  the  defendant  might 
have  traversed.  S.  P.  determined  in 
BMdaiy  'v.  Fletcher^  2  Ld.  Raym. 
1510.  and  2  Str.  781.  S.C.  And 
i\iSfQ^  Saunders  seems  to  found  his  opi« 
nioii  upon  its  being  a  declaration  by  biU 
in  K.  B.,  yet  it  is  presumed  it  would 
have  been  equally  good  if  the  declara- 
tion had  been,  either  upon  an  original 
th^re,  or  in  the  Common  Pleas. 

(1)  This,  it  seems  clear,  would  not 
have  been  a  good  exception  if  it  had 
heen  made.  The  case  cited  out  of 
Cra  Eliz.  22.  is  denied  in  I  Sid.  298. 
Coats  V.  Wade*  Or  it  may  be  recon- 
ciled by  understanding  the  action  there 
to  have  been  brought  bi/  the  assignee  of 
the  term.  The  difference  seems  to  be, 
where  the  action  is  brought  %  an  assig- 
nee  of  a  term,  and  where  it  is  against 
him.  In  the  former  case,  he  must  set 
forth  in  his  declaration  all  the  mesne 
asognments  of  the  term  down  to  himself^ 
for  he  is  privy  to  them;  and  therefore  he 


shall  not  be  allowed  to  plead  generally, 
that  the  lessee's  estate  of  and  in  the  de* 
mised  premises  came  to  him,  or  to  some 
other  person  under  whom  he  claimsi  by 
assignment    But  where  an  action  is 
brought  against  an  assignee  of  a  term, 
such  general  form  of  pleading  is  suffi- 
cient ;  for  plaintiff  is  a  stranger  to  the 
defendant's  title,  and  therefore  cannot 
set  it  out  particularly.      1  Lev.  190. 
Cotes  V.    Wade.      1  Sid.  298.    S.  C. 
S  Lev.  19.  Pitt  V.  RusseL     4  T.  R. 
75.  Derisky  v.  Custance.  (d)  And  ac- 
cording to  this  difference  are  Co.  Litt. 
121.  a.  and  the  case  in  Cro.  Eliz.  22. 
(if  law),  to  be  understood.    It  is  not 
sufficient,  however,  to  say  that  the  tenc" 
ments  came  to  the  defendant  by  as- 
signment, but  it  must  be  shewn  that  he 
is  assignee  cf  the  term ;  for  otherwise 
it  might  be  au  assignment  of  another 
estate    than    the  term  of  the  lessee. 
Carth.  256.  Huckle  v.  Wye.  The  usual 
form  is,  '^  all  the  estate,   right,   title, 
<<  and  interest  of  the  said  A.  (the  lessee) 
<'  of,  in,  and  to  the  said  demised  pre- 
^  mises,  afterwards^  to  wit,  on  &c.  in 
'<  the  year  of  our  Lord  &c  at  &c 
''  aforesaid  by  assignment  came  to  the 
**  said  defendant." 


lord's  abstaining  from  giving  notice  to 
quit  1  Cr.  M.  &  R.  834.  Buckworth  v. 
Simpson.  5  Tyrw.  344.  S.  C.  Where 
one  of  two  executors  enters,  such  entry 
does  not  enure  as  the  entry  of  bothy  so 


as  to  make  them  both  liable  for  use  and 
occupation.  1  Cr.  M.  &  R.  172.  Nation 
V.  Tozer.  4Tyrw.  561.  S.  C] 

(d)  [4  B.  &  C.  536.    Hilt  v.  Saun-^ 
ders,  by  ffolroyd  J.] 

O  2 


tlfc  Jonott  venus  Cowley. 

'Caw  18.  Jemott  versus  Cowley. 

Mich.  19  Car.  IL 

Bat  durga  ^JECTIONE  firvw :  The  case  was  such.  A  man  eased 
»^^*^  "J  *•  in  fee  of  lands  granted  a  rent-charge  in  fee  out  of  them ; 
tiiM  iftbc  rant  utd  he  further  granted,  that  if  the  rent  be  arrere,  then  the 
J^^^^^J^  grantee,  hia  heira  and  assigns,  should  enter  into  the  hods 
enter  ndniwii  and  hold  them  until  they  should  be  satisfied  of  the  aneus 
ti^adofibe  '  of  I'ent,  and  bo  totiet  quotiet  the  rent  should  be  ureie. 
■J|">^  And  aftenrards  the  rent  was  arrere.  And  the  grantee  en- 
good,  ud  tei«d  and  made  the  lease  to  the  plaintiff  who  brought  the 

Oj  tb«  titk  inJiiaBtiiwat  (1). 

And  upon  special  verdict  found,  it  was  adjudged  in  Ihia 
term  by  the  whole  court  seriatim,  that  such  grant  was  good : 
and  that  the  grantee  by  such  entry  had  such  an  estate  that  he 
might  make  a  lease  thereof  to  the  plaintiff  1:^  which  he  might 
mnintyin  his  ejectnkent.  And  so  the  pliuntiff  had  judgment, 
which  was  afterward  a£Smied  in  the  HxchequeiM^hamber. 
-  Note. — This  was  a  Bucka^/uarufun  cause  and  concerned 
Sir  Ralph  Boeey,  who  was  a  purchaser  of  the  rent. 

(I)  See  this  case  more  fully  reported  135.  168^  and  cited  in  Willes's  Bep. 
in  1  LcT.  17a  S.  C.  also  reported  in  SW.  ParUwrtt  v.  SnUA.  See  ibo 
1  Sid.  S2S.  261.  344.,  Sir  T.  Raym.    WiUes,  224.  LambtH  v.  Stn^ur.  (a) 


(a)  Hargr.  and  But  Co.  Lit  203.  a.  non-payment  of  the  rent,  and  to  bcdd 

n.  93.   [No  demand  ofthe  rent  is  neces-  until  the   arrean  were  satisfied;    and 

■airy,  in  order  that  the  right  of  entry  for  gave  the  rent-charge,  after  the  maniage 

non-payment  should  accrue.  1  A  &  E.  or  death  of  his  widow,  to  B.  his  eie. 

766.  Doe  v.  Hartley.     3  Ner.  &  M.  cutor^  admin istratoro,  and  assigni,  with. 

567.    S.  C.    6  A.  &   E.  675.  Doe  \.  out  repeating  the  power  to  enter,  it  ns 

BimUer.      I  Nev  &  P.  65a   S.  C.}  held,  that  the  executors  of  B.,  after  the 

Such    a    right  of  entry   as    is   stated  marriage  of  the  widow  and  the  death 

in  this  case  is  always   taken  strictly,  of  B.,  could   not  maintain   ejectment 

Therefore,  where  a  testator  gave  a  rent-  upon  non-payment  of  the  reat-ckarge- 

charge  to  hi*  widow  during  her  widow-  Willes,  50a  Baudl  y.  GovllhpaUe. 
hood,  with  power  to  Aer  to  enter  for 
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Cutler  and  others  versus  Southern  and  others,  in  CaM  19. 

the  Exchequer. 

Mich.  19  Car.  IL  Begis. 

Pleas  before  the  Barons  of  the  Exchequer  at  Westminster, 
of  pleas  of  the  term  of  the  Holy  Trinity,  in  the  18th  year 
of  the  reign  of  our  lord  Charles  the  Second,  by  the  grace 
of  God,  of  England,  Scotland,  France,  and  Ireland,  king, 
defender  of  the  faith,  &c. 


>1T>E  it  remembered,  that  heretofore,  to  wit,  in 
-*-*  EaUer  term  last  past,  WiUiam  Cutler  and  Nicho^ 
las  Purse,  debtors  of  our  lord  the  now  king,  came  before 
the  Barons  of  his  Exchequer  at  Westminster,  by  Richard  Ogden 
their  attorney,  and  then  brought  here  into  court  their  certain 
lull  agsunst  WiUiam  Southern,  late  of  JSbth,  in  the  county  of 
Unedn,  gentleman,  and  James  Hulker,  late  of  the  parish  of  St. 
Pad,  Covent  Garden,  in  the  county  oi  Middlesex,  taylor,  other-> 
wise  called  William  Southern,  of  Hoth,  in  the  county  of  Lin^ 
coin,  gentleman,  and  James  Hulker  of  St,  Paul,  Covent  Garden, 
in  the  county  of  Middlesex,  taylor,  of  a  plea  of  debt,  the  tenor 
of  which  said  bill  follows  in  these  words,  that  is  to  say :  London, 
to  wit,  WiUiam  Cutler  and  Nicholas  Purse,  debtors  of  our  lord  Dwbntibii  in 
the  now  king,  come  before  the  Barons  of  his  Exchequer,  on  the  ^ 
28th  day  oiMay  in  this  term,  by  Richard  Ogden  their  attorney, 
and  complain  by  bill  against  William  Southern,  late  of  Hoth,  in 
the  county  of  Lincoln,  gentleman,  and  James  Hulker,  late  of 
the  pariah  of  St  Patt/,  Cot7en^  (7ar<fen,  in  the  county  of  ilfujeffe- 
«er,  taylor,  otherwise  called  William  Southern,  of  Hoth,  in  the 
oonnty  of  Lincoln,  gentleman,  and  James  Hulker  of  the  parish 
of  St,  Paul,  Covent  Garden,  in  the  county  of  Middlesex,  taylor, 
present  here  in  court  the  same  day,  of  a  plea  that  they  render 
to  him  400L  which  they  owe  to,  and  unjustly  detain  from 
him;  for  that  whereas  the  said  William  Southern  and  James, 
on  the  8th  day  of  March,  in  the  16th  year  of  the  reign  of 
our  lord  the  now  king,  at  London,  in  the  parish  of  St  Mary^ 
^Bow,  in  the  ward  of  Cheap  j  by  their  certain  writing  obliga- 
tory, which  the  said  William  Cutler  and  Nicholas  sealed  with 
the  seals  of  the  said  William  Southern  and  James,  bring  h«re 
lato  oourt,  bearing  date  the  same  day  and.  year  aforesaid^  ao- 

o  3 


•  a  Cutler  verstts-  Sdtitheni. 

TLEB  t>.  knowledged  tbemBelTes  to  be  held  and  finnl;  bound  to  Uk 
'^""'^;  said  tFilHam  Cutler  and  NichoUu  in  the  aud  400t,  to  be  pud 
-'  _.  to  them  the  sadd  WxUiam  Cutler  and  Ifiekaias  when  they 
should  be  thereunto  leqmied.  Yet  the  siud  WiBiam  iSnviimi 
nod  Jamet  (although  often  required)  have  not,  nor  has  ether 
of  them,  rendered  the  swd  40(U.  to  the  sud  Wmim  Cailer 
and  Nickolat,  or  either  of  them,  but  to  render  the  Bsme  to 
tliem  have  hitherto  refused,  and  atill  do  refuse,  to  the  damage 
of  the  Bud  William  Cutler  and  Nieholaa  of  \QL,  whereby  the 
said  ffUUam  and Nicholat  are  lees  able  to  satisfy  our  eudlord 
the  now  king  the  debts  which  they  owe  the  sud  lord  the  king 
at  his  said  Exchequer,  and  therefore  they  bring  suit,  &c 
Fledges  to  prosecute,  John  Doe  and  Richard  Roe. 
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oUigatory  hitherto^  have  saved  and  kept  harmless  and  indeni-  Cutler  v. 
Bified  the  said  William  CtUler  and  Nicholas  Purse,  from  all  Southern. 
trottbleSy  suite,  inconveniences^  damages,  and  molestations  of,  -^ 

froiOy  and  by  the  said  Thomas  Cook  in  the  said  condition  above*  have  saved 
named,  or  any  other  by  his  means  or  procurement,  and  this  piaintiffsharm- 
they  are  zeady  to  verify :  wherefore  they  pray  judgment,  if  the  to  the  said  con- 
said  ffilUam  Cutler  and  Nicholas  ought  to  have  or  maintain  ^^°°- 
the  said  action  thereof  against  them. 

And  the  said  WiOiam  Cutler  and  Nicholas  say,  that  they,  by       [  115  ] 
any  thing  before  alleged,  ought  not  to  be  barred  fi?om  having  Replication, 
thdr  said  action,  because  they  say  that,  before  the  time  of  breach  that 
makiiig  the  writing  obligatory  above  specified  in  the  said  de-  J^^i*^ 
darationy  to  wit,  on  the  first  day  of  October^  in  the  16th  year  law,  and  en- 
of  the  reign  of  our  said  lord  the  now  king,  at  London  afore-  ^J^'^^   * 
said,  in  the  parish  and  ward  aforesaid,  the  said  WUUam  Cntler 
and  Nicholas^  at  the  special  instance  and  request  of  the  said 
WSUam  Southern  and  Jamest  by  their  writing  obligatory,  sealed 
with  their  seals,  became  bound  to  Thomas  Cook,  mentioned  in 
the  said  condition,  in  the  penal  sum  of  200/.  with  a  condition 
for  payment  of  103/.  at  a  cert^  day,  specified  in  the  said 
condition,  then  to  come  and  now  past.     And /or  that  the  said 
1031  were  not  paid  to  the  said  Thomas  Cook  on  the  said  day 
mentioned  in  the  said  condition,  he  the  said  Thomas  Cook  after- 
wards, to  wit,  on  the  12th  day  oi  February,  in  the  18th  year  of 
die  rdgn  of  our  lord  the  now  king,  at  LoTidon  aforesaid,  in  the 
paridi  and  ward  aforesaid,  sued  the  said  WiUiam  Cutler  and 
Nicholas  at  law,  to  recover  the  said  penal  sum  of  200/.  upon 
the  said  writing  obligatory  made  as  aforesaid  by  them  to  the 
said  Thomas^  and  endeavoured  to  arrest  the  said  William  Cutler 
and  Nicholas  for  the  said  debt,  whereby  the  said  Wiiliam  Cutler 
and  Nicholas  durst  not  themselves  transact  their  lawRil  busi- 
nen  through  fear  of  being  arrested  and  imprisoned  for  the  said 
sum  of  200J1     And  so  the  said  William  Southern  and  Jacob 
haYe  not  saved,  preserved,  and  indenmified  the  said  William 
Cutler  and  Nicholas  from  all  suits,  inconveniences,  and  molest- 
adons  firom  and  by  the  said  Thomas  Cook,  according  to  the 
finni  and  effect  of  the  sud  condition  of  the  said  writing  obli- 
gatory above  mentioned  in  the  said  declaration;  and  this 
they  are  ready  to  verify :  wherefore  they  pray  judgment,  and 
their  said  debt,  and  also  their  damages  on  occasion  of  the 
detention  of  the  said  debt,  to  be  adjudged  to  them,  &c. 

And  the  said  WUUam.  Southern  and  James  say,  that  if  they  Rejoinder, 
had  leoetved  any  notice  that  the  said  WiUiam  Cutler  and  Ni' 

o  4 


5  Cutler  versus  Sonthera. 

DTLBR  V.    e&>2i(  had  been  damnified,  they  the  aud  WSUam  Seuthen  tai 

)UTHEEM.    Janut  would  then  have  kept  the  sud  miHam  CutUr  ud 

•        '    Nicholas  mdemnified.     But   the  said  ffUliam  SanSunt  and 

taj  notice    Jomeg  fa.j,  that  they  had  not  any  notice  of  tlie  damnification 

;  wlTd^    of  the  BMd  WWam  Cutier  and  Mckoku;  and  this  they  are 

cd.  ready  to  Terify :  wherefore  they  pray  judgment,  and  that  Hk 

eud  WUBam  Cutler  and  Nicholas  may  be  barred  btaa  baring 

thur  eaid  action,  &c. 

A  general  demoirer,  and  a  joinder  in  demnnrer. 


;  116  3  ■ 

Case  19.  Cutler  and  others  versus  Southern  and  others. 


D^, 


|EBT  on  bond  dated  the  ;8tli  of  March,  in  the  16th 
year  of  the  reign  of  the  now  king.  The  defendants 
**^'°  ""  pray  oyer  of  the  condition,  which  re<utea,  that  whereas  the 
inrt  thB  ku  plaintiffa,  at  the  request  of  the  defendants,  stand  bound  to 
'  to"^!^'  ^^'f""'^  *^**  ^^^  ^e  payment  of  103L  10#.  upon  the  Irt  day 
Mcswy  to  of  May  next,  after  the  date  of  the  bond ;  if  therefore  the  6e- 
ob^FM  to  ffiodanta  ebail  save,  keep  harmleae,  and  indenmiiy  the  plain- 
obligor  at  tiffs  Ifrom  all  tronbles,  suits,  inoonTeniencee,  damages,  and 
^,^  '^  molestationa  &om  or  by  the  sud  Cook,  or  any  other  by  his 
id*  that  he  means  or  procurement,  then,  &c  0pon  which  the  defend- 
h^nnicB,  '  ants  plead  a/^&rnaAWy,  that  they  have  saved  hannlese,  &&(!)■ 
/^^  The  plfuntifffl  reply,  thiU  before  the  time  of  the  maMag  of  the 
I,  be  bad  H  bottd  brought  into  court,  to  wit,  on  theltt  of  October,  m  the  16IA 
"  "^  ***"  year  aforetaid,  the  pliuntif^,  at  the  request  of  the  defendants, 
;e  meqtion-  by  their  bond  became  bound  to  the  said  Cook  in  2001.  upon 
rni  the're- '  ^'ODdition  for  the  payment  of  103i  at  a  certain  day  tpeeified  w 
deriiB  the  same  condition  then  to  come  UTid tuna patt :  and_/or  tAof the 
"^"^■nd  ™*^  ^^^^  ^'^^  °'**  P^*^  *"  ^'i^  ^^  Thomas  Cook  on  the  Bud 
I  are  proper  day  in  the  condition  mentioned,  the  said  Cook  afterwards,  to 
It  ""  wit,  on  the  12th  of  February,  in  the  I8th  year,  atZ«w/0n,&c 
u  cornea  *8ued  the  8Md  plaintifis  at  law  for  the  recovery  of  lie  said 
be  icpus-  penal  sum  of  200^  and  endeavoured  to  arrest  them  for  it, 
th^^^haU  '^''^'^^y  *h*  pluntiffl  could  not  go  about  thwr  necessary 
'Rented.  business  through  fear  <^  bdng  arrested.  And  ao  the  phuntifi 
["73    say,  that  the  defendants  have  not  saved  them  harmless,  &c 

1)  This  general  way  of  pleadiDf;  is  has  saved  harmlesi,  &c  that  the  court 
1  upon'  a  Bpedal  demurrer  ;  for  the  may  judge  of  its  auffidency ;  but  it  u 
ty  ought  r^inlarly  to  shew  how  lie    only  fonn,  and  therefore  good  if  tbe 
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The  defendants  rejoin^  that  they  had  not  any  notice  of  the  Cutlbr  v. 
said  damnification ;  and  if  they  had  they  would  have  saved    Southern. 
the  plaintifiB  harmless,  &c.     Upon  which  rejoinder  the  plain- 
tifis  demurred. 


plaintiff  pleads  over,  or  demurs  gene- 
nJly.  Cra  Eliz.916.  Brabany.  Bacon^ 
Cro.  Jac.  165.  Alington  v.  Yearher. 
Ibid.  365.  Codner  v.  Dolby.  Ibid.  634. 
Eoneman  v.  Obhins.  2  Rep.  1.  b.  41  a. 
Manters  case.  Sty.  16.  Wroath  v.  M- 
k^  3  Mod.  252.  Mather  v.  MiUs. 
I  Lotw.  426. 428.  Lovelace  v.Bickham. 
1  Str.  681.  White  v.  Ckaver.  S.  C. 
2Ld.Raym.  1416. 1449.  (a)  And  from 
the  report  of  the  principal  case  in  1 
Ler.  194.  it  appears  that  this  objection 
Tras  taken  to  the  plea,  but  held  by  the 
court  to  be  cured  by4the  replication. 
So  where  the  condition  of  a  bond  con- 
sists of  several  particular  things  to  be 
performed  by  the  obligor,  he  cannot 
plead  a  general  performance,  but  must 
set  forth  particularly  in  his  plea  how  he 
liath  performed  each  particular  thing, 
and  lay  a  time  and  place  of  perform- 
ance. 1  Sid.  215.  Woodcock  v.  Cole. 
I  Lev.  303.  WimbletOH  v.  Holdrip.  Cro. 
Jac.  359.  Halsey  v.  Carpenter.  1  Bulst 
43.  S^one  v.  Bliss,  1  Show.  1.  Fitz^ 
patridt  t.  Robinson.  For  the  rule  of 
pleading  is,  that  wherever  a  subject 
comprehends  multiplicity  of  matters,  to 
avoid  prolixity,  generality  of  pleading 
is  allowed,  as  a  bond  to  return  aUwritSy 
<Src.  or  that  the  sub-collector  of  subsi- 
dies should  give  an  account  in  the  £x- 
cfaeqaer  of  aU  sums  which  he  received ; 
and  the  other  party  shall  be  put  to  shew 
a  particular  breach.  But  if  there  be 
any  thing  specific  in  the  subject,  though 
consisting  of  a  number  of  acts,  they 
Buiat  be  aU  enumerated,  as  on  a  cove- 
nant <«to  enfeoff  air  his  lands,"  the 


covenantor  in  shewing  performance 
must  state  them  all ;  so  if  a  person  be 
bound  ^'  to  pay  all  the  legacies  in  a 
'^  will,"  he  must  specify  them  all,  and 
aver  payment  of  each ;  and  the  reason 
is,  because  all  these  facts  lie  within  the 
knowledge  of  the  party.  ]  T.  R.  753. 
J  Anson  v.  StuarU  per  Bulkr  justice. 
S.  P.  2  R.  3.  17.  Co.  Litt  303.  b. 
Cro.  Eliz.  253.  Acton  v.  ffilL  Ibid. 
749.  Mints  v.  Bethil.  .  1  Sid.  334. 
Church  V.  Brownewick.  I  Lutw.  421. 
Parkes  v.  Middkton.  Com.Dig.PfeodSer 
(2  V.  13.  2  W.  33.).  But  where  the 
condition  is  for  the  performance  of  all 
the  covenants  in  an  indenture,  the  de- 
fendant may  plead  a  general  perform- 
ance, and  it  must  come  from  the  other 
side  to  shew  the  contrary  in  some  par- 
ticular. Co.  Litt  303.  b.  Cro.  Eliz. 
749.  Mints  v.  Bethil  1  Lev.  303. 
1  Sid.  215.  2  Saund.  411.  Lord  Arling- 
ton V.  Merriche.  Unless  some  of  the 
covenants  are  in  the  negative;  for  to 
those  he  must  give  a  special  answer  in 
the  negative.  Co.  Litt  303.  Moore,  856. 
Norton  v.  Syms.  Cro.  Eliz.  691.  Crop* 
well  V.  Peachy.  Sty.  163.  Fines  y.  DelL 
Or  in  the  disjunctive ;  for  then  he  must 
shew  which  of  them  he  has  performed. 
Co.  Litt  303.  b.  1  Lutw.  581.  Duke  of 
Bolton  V.  Clarke.  But  in  all  cases  of 
conditions  to  indemnify  and  satfe  harm" 
lesSf  the  proper  plea  is  non  damnificatuSf 
and  if  there  be  any  damage  the  plain- 
tiff must  reply  it  Cro.  Jac  363.  Ibid. 
634.  2  Rep.  4.  a.  1  Lev.  194.  2  Wils. 
196.  Hulland  y.  Malken.  5  T.  R.  309, 
310.     Cox  V.  Joseph.    This  plea,  how- 


(a)  [9  Bing.  363.  Varley  v.  Manton.    2  Moo.  Sc  Sc.  484.  S.  C] 
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Cdtiar  «.        'And  H  tru  Hgued  for  tlie  phintiffi,  thit  tlifl  rajtiiiider  «u 

SoDTHsaH.    tiad  for  two  leaaooB :  1.  BoCMuethedefeDdantst^tbeniselne 
'  ought  to  take  notioe  of  the  act  of  a  stranger,  aa  Cotk  in  thi« 

case  IB :  and  the  plaintiff  has  no  need  to  ^ve  thom  notice  of 
the  damnification  occasioned  by  Cook.  (2)  2.  Because  the  re- 
joinder is  a  departure  from  the  plea  in  bar ;  for  in  the  bar  tk 
defendants  plead  that  they  have  saved  hannleflB  the  plaiatifiB ; 
and  now  in  the  rejcnnder  they  oonfess  that  they  have  not  anei 
hannlees;  bnt  they  had  not  notice  of  the  danBiifkatMi, 
which  is  a  [dam  depaitaie.  (S)  And  eo  was  the  opiman  of 
theconrt 

ITien  it  was  argaed  hy  ^e  defendants  that  the  replicatiwi 
was  bad.  And  an  exception  was  taken  to  the  form,  namely, 
that  the  plmntifb  by  th^  replication  plead,  Jbr  that  the  aid 
1031  were  not  pud,  but  do  not  positively  aver  that  the  muues 
wofi  not  pud:  and  that  to  plead  with  a  "eo  jium/'' wasbad, 

>  Cra.  Elii.  the  oase  of  Palm*  -v,  f  itAop  of  Peterbormu/k*  was  pat,  iritera 
the  bishop,  in  a  qiuMit  imjtedit,  pleaded  "pro  eo  guod,^  the 
pbintifTB  clei^  did  not  shew  his  letters  misaive  and  oiden, 
he  refused  to  adnnt  him,  and  adjudged  bad.     8oia  GoaAtyy. 

^  Dud.  441.  JlSeka^l^,  the  defendant  pleaded  in  trespaee,  "yaw"  the 
pluntiff  obstmcted  the  way  with  gates,  he  broke  them,  and 
the  pleading  with  a  "quia"  adjudged  bad.     And  in  Dyer 

srer,  cannot  be  pleaded  where  the  oon-  caie.    1  BolL  44.    Oabk  r.  Matt,  per 

lition   ia   to   dudiarffe  or  acquit  the  Yelttrtim  Jaatioe.     Cn- Car.  IS%ISS, 

lUintiff  from  nich  a  bond,  or  other  par-  Juxon  v.  7%ontAUl.     Hob.  14.  AbrOa 

icular  thing ;  for  there  defenduit  must  v.  Simmet,     3  T.  R.  374.     Ihiffield  v. 

let  forth  affirmatively  the  special  maa-  Scott     For  it  lies  equally  in  the  knov* 

ler  of  perfonnance.     Cro.  Eliz.  914.  ledge  of  the  obligor  and  obligee,  (a) 
King  V.  Hobt.     I  Leon.  71,  72.  Bret        (S)  Accord.  Co.  LitL  3M.  a.  2  Samid. 

ind  AMdar'i  cas&  S  Mod.  252.  MtUAer  84.  Riehat^  v.  Hodgtt.     1  Lutv.  432- 

r.  Mlit.      Carth.  375.   Harrit  ▼.  PetL  Parbar.  Middktm.  1  Ld.  Raym-SSS. 

S.  C.  5  Mod.  243.     Bat  it  is  otherwise  Boim  y,  Hodga.      fi  Ld.  Rsym.  1449. 

vhere  the  conditioD  is  to  dischai^  and  White  t.  Clever.     I  Wila.  334.     £Uh< 

tcquit  plaintiff  fnm  amy  damofft  by  r.  Lane.    1  Salk.  281,  222.  Catmiatf^ 

«ason  of  such  bond  or  otber  parttcular  Jmrn  ▼.    Criape.        2  Baniard.   193. 

hingirorthatisiDtruditheMmetMDg  Cotmtett  of  WincMaeav.  Bigdt». 
rith  a  condition  to  indemnify  and  save        And  since  the  statute  4  &  5  Add. 

larmlew.    Carth.  375.  c.  16.  this  is  matter  of  substance,  and 

(2)  So  is  Cro.  Eliz.  97.    Cos's  case,  bad   on    a    genenJ    demurrer.      See 

Sid.  442.     Kittg  r.  AOiiu.      S.  C.  2  Sannd.  64.  SiiAanU  t.  Sodga.  note 

Vent  78.    8  Rep.  92.  b.  Pravmcet'e  (1),  passim. 


(a)  See  post,  VoL  IL  62  a.  note  (4). 
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257.  b.  ^eoguod''  is  adjudged  bad  pleading.  (4)  Another  Cutler  r. 
ezeeptioii  was  taken  to  the  form  of  the  replication,  becanBe  Southbrk. 
the  plaintifBi  replied  that  Cook  sued  Aem  at  law,  but  did  not  ' 
shew  m  what  courtj  nor  in  what  manner,  he  sued ;  for  the 
suing  at  law  b  issoable  (5),  being  the  breach  aaeigned  by^  the 
pbdntiffii  to  take  advantage  of  the  forfeiture  of  the  obligation. 
Then  as  to  the  matter  in  law,  it  was  argued  for  the  defendants 
that  here  the  plaiatifli  have  assigned  no  Inreach;  for  the 
condition  is,  that  the  plaintifis  stand  bound  to  Cook  for  pay- 
ment of  a$^  hundred  and  three  pounds  ten  MllUnffs,  upon  t^e 
Jirst  day  of  May :  and  here  the  plaintiffs  have  shewn  that  they 
were  bound  to  Cook  in  200/L  penalty  for  the  payment  of  one 
hundred  and  three  pounds,  at  a  certain  day  now  past,  audit  was 
by  a  bond  ^ted  after  the  bond,  upon  which  the  plaintiffis  have 
brou^t  their  action;  for  the  bond  upon  which  the  pkintiffi  [  118  ] 
dedared  is  made  on  the  8^A  of  March,  in  the  16th  year  of  tiie 
re^  of  the  now  king,  and  the  condition  recites  that  they  stand 
boimd,  therefore  it  shall  be-  intended  that  the  bond  to  Cook 
was  tiien  made ;  and  the  bcmd  to  Cook  mentioned  in  the  ^re^ 
pficadon,  altiiough  it  be  {beaded  to  be  made  before^  yet  is 
Bsid  to  be  upon  the^^f  day  of  October,  in  the  \%tk  year,  which 
k  half  a  year  after.  (6)  So  that  the  bond  mentioned  in  the 
te|ilication  varies  from  the  bond  mentioned  in  the  declaration 
in  three  particulars,  namely,  1.  In  the  di^  of  the  making ;  for 
one  is  supposed  to  be  made  at  the  time  of  the  bond  upon 
irfudi  the  plaintiffs  have  brought  their  action,  and  the  other 
half  a  year  after.  2.  In  the  sum  to  be  paid;  for  one  is  for 
one  hundred  and  three  pounds  ten  shiUings,  and  the  other  is  for 


(4)  But  notwithstanding  these  autho- 
rities the  court  held  ^^ pro  eo  quod"  a 
BidEcieat  averment  1  Lev.  194k  2  Vent 
27a  Target  Y.  Loyd.  2Lutw.ll88. 
C^urek  V.  Cudmore.  So  is  '<  quia^*'  as 
ia  aTowries  for  rent,  it  is  the  constant 
fonn  to  say,  and  because  so  much  rent 
vaa  In  arrear.  1  Lev.  194>.  So  in  debt 
for  rent  Oo.  Ent  122.  b.  Overton  v* 
^fdittlL  So  ''  ^cet "  is  a  sufficient 
avenneot  Plow.  125,  126.  Buckley  v. 
Thmas.  Yelv.  121.  Ashe  v.  Doughty. 
Cro.Jae.38S.   Penning  y.  PlaL   Glib. 


Hist  C.  B.  3d  edit  pi.  126.  1  Lev.  194. 
For  there  is  no  particular  form  of  words 
necessary.  (0) 

(5)  But  the  court  held  that  this  in- 
formality was  cured  by  the  rejoinder, 
in  which  defendant  admitted  that  plain. 
ti&  had  been  sued:  and  therefore  no 
issue  could  be  taken  upon  that  which 
defendant  himself  had  admitted  to  be 
true.    See  1  Lev.  195. 

(6)  For  Charles  the  Second  begun  his 
reign  on  the  30th  of  January, 


(c)  See  post.  Vol  11.  61/  note  (9). 
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iTLnt  e.  otu  hundred  and  three  pounds  only.  3.  In  the  day  of  pa;- 
•  ment ;  for  one  is  upon(A<^r*i  dayqf3fay,  and  tlieothero(a 
certain  day  rune  past,  which  cannot  be  intended  to  be  tlie  nine 
day.  Neither  ia  it  averred  that  the  bond  mentioned  in  the 
replication  was  entered  into  -  for  the  premier  debt  of  the  de- 
fendantfl ;  and  therefore  although  the  condition  be  genenl  to 
save  hannleaa  agiunst  the  eiud  Cook  from  all  actions,  &&  yet 
it  ought  to  have  a  reasonable  intendment.  But  it  would  be 
unreasonable  to  construe  it,  that  the  defendant  ehonM  nre 
the  pl^tiK  harmlesB  &om  all  bonds  which  they  might  after 
wards  Tolontarily  enter  into  to  the  sud  Cet^  for  th»r  own 
pzoper  debt ;  for  by  that  means  the  plunti£&  would  taks  id- 
vnnt^e  of  their  own  wrong,  whi<^  would  be  unTeaioniUe 
and  absurd ;  but  it  ou^t  to  be  oonstmed,  that  the  ddeod- 
ants  should  eave  the  pluntifis  harmless  from  all  actioDE,  &c. 
for  any  cause  before  the  TinnUng  of  the  bond  upon  which  the 
pluntifis  have  brought  their  action;  for  this  is  reasonaUe, 
and  according  to  the  intent  of  the  parties.  And  bo  it  wu 
concluded  that  the  replication  was  bad,  and  that  the  plaintifi 
have  shewn  no  cause  of  action ;  and  therefoTe>  althoo^  the 
rejoinder  or  the  bar  be  bad,  the  plaintiffi  cannot  have  jii%- 
ment.  (7) 

Levinz,  of  counsel  with  the  pl>unti&,  insisted  upon  the  ge- 
nerality of  the  words  of  the  condition,  and  that  by  the  codi£- 
tion  the  defendants  ought  to  save  the  pUinti£%  harmless  &om 
all  actions  whatsoever,  although  they  were  occasioned  by  the 
plainti&  themselves,  after  the  making  of  the  bond ;  for  it  was 
the  folly  of  the  defendants  to  bind  thetnselves  so.  And  he 
argued  further,  that  the  bond  entered  into  to  CooA,  mentioned 
in  the  replication,  was  entered  into  before  the  bond  brougbt 
into  court,  and  therefore  clearly  within  the  condition ;  for  it 
is  precisely  averred  that  it  was  entered  intolbefore  it ;  and  then 
the  scUicet,  being  contrary  in  mentioning  a  subsequent  time,  is 
void.  And  he  put  many  cases  where  a  scilicet  shall  be  void  if 
it  be  contmry  or  repugnant  to  the  preceding  matter  (8) ;  and 


)  Sois8Rep.'120.b./}octor£on'  v.  Heynold.     Ibid.  209.    AJeoeky.Blo- 

s  case.   Ibid.  133.  b.  Tumer'a  case.  _field.      Hard.  4.     Jones    t.    WUHamt. 

Jac  133.  Gewett  v.  RolL  Hob.  li.  Postea,    169.        Skiiuur   v.    Ajidretei. 

ton  T.  Simmes.     Ibid.  199.    Bri^A-  2  Sauad.  291.     DaJkik'a  case.     1  Salk. 

T.  Arehliishop  of  York.  32S.      WyU  v.  AbauL      12   Mod.  57ft 

)  Accord.  Cro.  Jac  428.  Ttsmond  SSO.  Jonsonr.MeerM.  1T.R.71.    Tkt 

ihmsoH,   Latch.  SOO,  201.    Harvsy  Kmg  v.  AjfUtL 
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if  the  idiieet  be  yoid^  aa  he  said  it  was,  it  is  then  the  omission    Cutler  v, 
of  a  day  which  is  only  form,  whereof  the  defendants  shall  take    Southern. 
no  advantage  upon  a  general  demurrer.  (9)   And  he  prayed 
judgment  for  the  plaintiffs. 

Haky  Chief  Baron,  and  the  whole  court,  paid  no  regard  to 
the  exceptions,  taken  to  the  pleading  (10):  but  upon  the 
matter  in  law,  they  were  of  opinion  against  the  plaintiffs,  and 
advised  them  to  discontinue,  but  they  would  not.  And 
afterwards  they  gave  judgment  for  the  plaintifis,  as  JLevinz 
told  me.  (11)     Saunders  of  counsel  with  the  defendant. 

i  (9)  See  post,  286.  Duppa  v.  Mayo.         (11)  See  1  Lev.  194. 
(10)  See  ant^  p.  117.  note  (S). 
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Lake  Bar.  versus  King  Ar. 
HiL  19  &  20  Car.  U.  Keg.  BoL  1179. 


}B^ 


}E  it  remembered  that  heretofore,  to  wit,  in  the 
term  of  St.  Michael  last  paat,  before  our  lord  ■ 
the  king  at  Westminster,  came  Sir  Edward  Lakt  bait,  doctor 
of  laws,  by  Thomas  WalpooU  his  attorney,  and  brought  here 
into  the  court  of  our  sud  lord  the  king,  then  there,  hia  certain 
bill  agungt  Edward  King,  esq.  in  the  custody  of  the  marBbal, 
&&  of  a  plea  of  treapaas  npon  the  case :  and  there  are  pledges 
of  prosecution,  to  wit,  John  Doe  and  Richard  Roe :  whidi 
Bud  bill  follows  in  these  words,  to  wit ;  Middiesex,  to  wit. 
Sir  Edward  Lake,  bart.  doctor  of  laws,  complains  of  Edward 
£tnjr,  esq.  being  in  the  custody  of  the  marshal  of  the  wax- 
,  shalsea  of  our  lord  the  Icing  before  the  king  himself;  for 
that  whereas  he  the  said  Sir  Edward  Lake,  for  mz  yeais  and 
more  now  last  past,  bath  been  and  is  still  a  doctor  of  laws, 
and  vicar^eneral  in  spiritualities,  and  principal  official  of  the 
bishop  of  Lincoln  for  the  time  being,  in  and  throughout  the 
whole  diocese  of  Lincoln,  lawiully  appointed ;  in  which  sud 
office,  he  the  said  Sir  Edward  Lake,  during  the  whole  time 
aforestud,  truly,  justly,  fiuthfully,  ami  honestly  behaved,  had, 
iuid  governed  himself,  and  lived  and  continued  unspotted,  un- 
hurt, untouched,  and  unsuspected  of  and  by  any  kind  of  ex- 
tortion, corruption,  oppression,  or  injustice  whatsoever,  or  any 
otlier  Buch  hartM  crim£,jiiHl  baa  always  hitiierto  led  and  fol- 
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lowed  a  pious  and  honest  course  of  life ;  yet  the  said  Edioard 
I&iff,  well  knowing  llie  premises^  but  malieiously  contriTing 
and  intoiding  unjustly  to  aggrieve  him  the  said  Sir  Edward 
Lakty  and  not  only  to  hurt,  traduce^  and  ue^e  him  in  his 
good  name,  fame,  credit,  and  reputation,  but  also  to  bring 
him  into  disgrace  and  infamy,  and  to  make  him  run  the  risk 
of  loeing  his  said  office,  and  to  Tex  and  utterly  to  ruin  him, 
of  his  malice  aforethought,  and  without  any  just  or  probable 
ctose,  on  the  Ist  day  of  December,  in  the  18th  year  of  l3ie 
raga  of  our  said  lord  the  now  king,  at  fFesimimier,  in  the  s^d 
county  of  Middlesex j  did  cause  to  be  printed^  and  did  deliver, 
paUnh,  and  disperse  to  and  among  divers  subj^H»  of  our  said 
lord  the  now  king,  a  certain  false,  midicious,  scandalous,  and 
in&nous  writing  and  libel  of  and  concerning  the  said  Sir 
Edward  Lake,  in  the  execution  of  his  said  office,  the  tenor  *  of 
which  said  writing  and  libel  is  in  the  form  following ;  tliat  is 
to  say,  **  To  the  honourable  the  committee^  of  parliament  for 
'*  grievances,  the  bumble  petition  of  Edward  King  of  Gray's 
^  Inn,  in  the  county  of  Middksex,  esquire,  shewedi.  That  Sir 


Lake  v. 
King. 


l)efendaiit  pub- 
lished the  fol- 
lowing  libel  of 
the  pUintiff. 


•SeelSdU:. 
324.  Rex  v. 
Bear.  2  Salk. 
417.  &C. 
S  Selk.  660. 
Reg.  0. 
Drake,  (a) 


(a)  From  which  it  appears  that  the 

word  '*  tenor"  binds  the  party  to  set 

out  the  yery  words  of  the  libel.     See 

also  3  B.  Sc  A.  503.  Wright  v.  CiementSy 

where  it  was  held  that,   setting  out  a 

Kbel  ^  in  substance  asfoUaws^  was  bad 

in  arrest  of  judgment ;  and  it  was  stated 

by  the  court  that  the  word  ''tenor" 

Irinds  the  party  to  set  but  the  very 

words  of  the  libel.    [See  post,  p.  242. 

notes  to  Craft  v.  BoiteJ^    It  seems  that 

the  safest  mode  of  declaring  is,  to  state 

that  the  defendant  published  <'  a  certain 

**  false,  scandalous,  malicious,  and  de. 

«*  famatory  libel  of  and  concerning  the 

^  smd  plaintiff;  containing  therein  the 

^  &be,scandalouSy  malicious,  and  defam- 

"  atory  matter  following  of  and  concern- 

"  iog  the  said  plaintiff,  that  is  to  say," 

sad  then  to  set  out  the  libel  with  proper 

iamendoes.  And  if  different  parts  of  the 

sane  pablieation  be  selected  which  are 

noteoaseeutiTe,  the  wonU  should  be  (^  in 

^  OBepart  of  which  said  libel  iscontained 

^  the  bbci]  scandalous^  malicious^  and 


''  defamatory  matter  following  of  and 
*^  concerning  the  said  plaintiff,"  then  the 
first  extract  should  be  set  out ;  and  after- 
wards the  declaration  should  proceed, 
''  and  in  another  part  of  which  said 
''  libel  is  contained,"  &c.  &c.  See  the 
observations  of  Lord  EUenborough  C.J. 
in  1  Camp.  353.  TabaH  v.  Tipper. 
Where  the  sense  is  not  altered  by  the 
intermediate  matter  omitted,  thb  mode 
of  declaring  is  not  absolutely  necessary, 
but  it  is  safer  in  all  cases.  Ibid.  [See 
6  Bing.  451.  JRutherfard  v.  Evans. 
4  Moa  &  P.  163.  S.  C]  If  the  sense 
be  altered  by  the  omission  of  any  part, 
the  count  will  be  bad:  as  where  in 
the  declaration  it  appeared  that  the  pas- 
sage declared  or  contained  the  sentiments 
of  the  defendant,  but  certain  references 
were  omitted,  which  shewed  the  passage 
to  contain  the  sentiments  of  another  to 
whom  the  defendant  referred,  the  vari- 
ance, waa  held  fatal.  S  B.&  A.  615.  Cbr^ 
nsriffhtr.  Wrighi.  So»  where  by  the 
dedanttoii,  the  libel  qppeared  to  eon- 


a  Lake  verstu  King. 

LKcn  *' EAeard  Lalte,  banmet,  and  official  to  the  Inehop  and  irch- 
'"'°'  "  deacon  of  lAtut^n,  John  Joywt  Burrogate,  JtAn  I^vetor, 
'  "  Samuel  Lawaon,  Chriitopher  Lake,  and  Thomai  HliUer,  mi- 

"  nigters  and  under  officers  of  the  said  official,  by  colour  of 

"  ikax  authority,   have,    by  divers   aad   sundry  ways  and 

"  faahione,  committed  high 

"  laws,  crown,  and  dignity,  a 
1  "  pressed,  and  impoverished  1 

"  diocese  and  county  of  Lino 

"  ing :  Firat,  your  petitioner 

"  having  delivered  his  opinioi 

"  hundred  and  sixty-three,  tc 

"  deuastical  officer  could  bj 

"  contrive  any  new  oath,  or 

"  wardens  or  others,  to  pre» 

"  accuse  themselves  of  any  a 

"  to  any  pun  or  puniahmenl 

"  quiry  upon  them,  at  their 

"  and  profit,  the  awd  Sir  Edu 

"  Proctor,  Samuel  Lawton, 

"  Wmter,  by  combination  am 

"  titioner  into  the  spiritual  i 

"  prohibitions  out  of  his  majf 

'*  in  contempt  of  his  majesty'e 

"  ex  officio  to  your  petition! 

"  false  suggestions,  framed  * 

"  petitioner,  after  his  appears 

"  tion,  presumed  to  ezonnni 

"  *^Vi"g  the  said  oath,  and  i 

"  his  majesty's  writ  of  prohi 

"  awarded  against  the  sud  Si 
„  -      "by  the  barons  of  the  ezchf 

"  vexation.     Secondly,  The 

"  aforesaid  eccle^astical  offi( 

"  the  land>  and  for  their  owi 

"  and  his  tenants  o(  Athby,  i 

"  will  and  pleasures,  without 

*'  ments  i^;unst  them,  to  a| 

Jte  defutdant's  own  assertions,  and  S6S. 

odnction  it  professed  to  state  the  &  B 

h  of  a  number  of  parliament,  the  Smit 

loe  was  held  fataL     IS  East,  554.  8.  C 

r.  Byrne.     [Seeabo  10B.&  C.  . 
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**  Sr  Edward  Lakcy  at  remote  places,  to  take  an  oath  against     Lake  v. 

"their  wiUfl  repugnant  to  the  kws  of  the  land,  and  by       Kino. 

'^meaziB  of  such  practices  illegally  excommunicated  your  ' 

**  petitioner  and  his  tenants  several  times,  to  their  grievous 

''vexation,  damage,  and  expence.      Thirdly,  the  said  Sir 

"  Edward  Lahey  being  official  as  aforesaid,  by  colour  of  his 

"  anthority,  and  for  his  singular  profit,  and  further  oppres- 

^  sion  and  vexation  of  your  petitioner  and  his  tenants,  iUe- 

''  gaily  fflgnified  their  aforesaid  excommunications  illegally  de- 

''  nounoed  by  himself,  into  his  majesty's  court  of  Chancery,  and 

^  tiliereupon  sued  forth  writs  de  excommunicato  capiendo  against 

**  £verB  of  your  petitioner's  tenants,  by  colour  whereof  the 

*^9kA  Sir  Edward  Lake^  and  his  ministers  aforesaid,  extorted 

**  fiom  one  Robert  Chevin,  your  petitioner's  tenant,  the  sum 

**  of  three  pounds  thirteen  shillings  and  four-pence,  and  from 

**  one  Thomas  Townrow,  another  of  your  petitioner's  tenants, 

a  bond  of  twenty  pounds,  in  discharge  of  the  particular 

sums  mentioned  in  a  schedule  hereunto  annexed,  which  the 

^  said  Sir  Edward  and  his  officers  pretended  were  due  imto 

**  them ;  and  the  said  Sir  Edward  gives  out  in  speeches  that 

'^fae  will  in  like  manner  compel  Anthony  Batesy   Thomtts 

**  WUknuony  and  others  of  your  petitioner's  tenants,  to  com- 

**  pound  with  him  for  great  sums  of  money  not  due  by  law, 

**  to  their  great  oppression  and  impoverishing.   Fourthly,  The 

**  said  Sir  Edward  Lakey  and  his  aforesaid  mioisters,  caused 

^  your  petitioner  in  September  last  to  be  cited  into  the  Arches 

^  to  hear  himself  excommunicated,  in  case  your  petitioner 

^  should  refuse  to  pay  eighteen  shillings  to  the  aforesaid  John 

"  Proctor y  not  due  by  law ;  as  may  appear  by  the  copy  of  the 

"  dtation  left  with  your  petitioner.     Fifthly,  The  said  Sir 

^  Edward  Lake  and  his  aforesaid  ministers,  at  their  visitation, 

*'  imposed  a  book  of  articles  of  inquiry,  and  an  oath  ex  officio 

**  upon  the  churchwardens  of  the  respective  towns,  parishes, 

"  and  hamlets,  within  the  county  of  Lincohiy  inforcing  them 

^  to  buy  the  same  at  extraordinary  rates,  by  colour  whereof 

**  they  exacted  and  extorted  great  sums  from  them ;  and,  not 

'*  therewith  content,  compelled  the  churchwardens  to  attend 

^  their  derk  to  write  their  presentments,  and  for  the  doing 

^  of  the  same  exacted  great  and  illegal  fees ;  and  such  as  re- 

^  fused  to  take  the  said  oath  he  punished  by  excommunica-       [  12S  ] 

**  tioD,  fines,  and  amercements  in  his  own  court ;  by  means 

'^  whereof  the  country  is  so  impoverished,  as  they  are  not 

'*  able  to  pay  their  taxes  due  to  his  majesty,  nor  pay  their 

VOL.  I.  p 


"  rents,  nor  n 
"  do.  Sixth]; 
"  aforesud,  b; 
"  th^  willa  I 
"  boiUB  for  n 
"  and  in  caae  : 
"  conunaade,  i 


"  for  great  bu 
"  Edmard  and 
*<  and  extxHon 
"  Seventhly, 
"  archdeacon, 
"  as  they  do  \ 
"  meat  and  d 
*'  afoiesaid,  at 
"  of  all  the  in 
"  Lincoln,  to  I 
"  places  &rn 
"  to  their  gn 
"  any  the  em> 
«'  eaid  Sr  Ec 
"  twelve-pent 
"  of  the  Sfud 


"  default,  and 
"  great  sums 
"  Eighthly,  1 
"  stud  take  on 
"  the  law8  ani 
"  menta  and  1 
"  orders  of  th 
"  subjects.  1 
"  officers  afor 
"  them,  as  in 
"  extraordinai 
"  of  the  teet) 
"  toTB  have  I 
"  hmnbly  pm; 
"  to  appear  1 
"  singular  thi 
*'  for  the  relit 
"  tton  set  for 
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•  •  •  ■  '  " 

'"  vention  of  the  like  for  Ae  future,  as  to  your  wisdom  and     t akk  v. 
*  justice  shall  seem  meet ;  and  your  petitioner  shall,  as  he  is  .    King. 
**  bound,  ever  pray,  &c.     Edward  King.     November  the  se- 
*'  oond,  one  thousand  six  hundred  and  sixty-six.     A  schedule 
**  of  the  particular  sums  demanded  by  Sir  Edward  Lake  and 
^  his  officers,  of  Thomas  Townrow  at  such  time  as  he  sealed 
"  the  bond  mentioned  in  the  articles :  —  Breve  de  excommu- 
nicato capiendo,  one  pound  eighteen  shillings;  warranty 
one  potmd  two  shillings ;  two  significavits,  one  pound  six 
shillings'' and  eight-pence ;  absolution,  nine  shillings ;  citatio 
•*  k  dismissio,  two  shillmgs  and  sixpence ;  cler.  and  sigili: 
*•  five  shillings ;  ballivis,  ten  shillings ;  apparatori,  two  shil- 
lings; for  fees  of  two  visitations,  five  shillings  and  ten- 
"  pence ;  for  allowance  of  the  prohibition,  three  shillings 
and  four-pence;    absolution,  nine  shillings;    apparatori, 
two  shillings ;  expended  by  Sir  Edward  Lake  at  common 
law,  four  pounds  and  two-pence :  In  toto,  ten  pounds  fifteen 
shillings  and  sixpence.'*    Whereas  in  truth  he  the  ssdd 
Sir  Edward  was  not  guilty  of  any  of  the  matters  contained, 
and  falsely  and  maliciously  imputed  to  him,  in  the  said  peti- 
tion, in  the  said  writing  and  infamous  libel,  printed  and  pub- 
Mied  as  aforesaid,  as  by  the  said  false  writing  and  scandalous 
libel,  printed  and  published  as  aforesaid  is  supposed.     By 
reason  of  which  said  premises  he  the  said  Sir  Edward  is  not 
only  much  hurt  in  his  good  name,  fame,  credit,  and  reputation, 
and  greatly  hindered  in  executing  his  said  office,  and  transact- 
ing his  various  other  lawful  and  honest  businesses,  but  he  the 
said  Sir  Edward,  as  well  to  repress  many  false  reports  pub- 
licly dispersed  by  means  of  the  premises,  as  for  the  manifest- 
ation of  his  innocence  in  the  premises  imputed  to  him  as 
aforesaid,  has  been  compelled  and  obliged  to  undergo  great 
labour  of  body,  and  to  lay  out  and  expend  divers  sums  of 
monies,  to  the  great  anxiety  of  mind,  and  manifest  damage, 
expence,  and  vexation  of  him  the  said  Sir  Edward.    Where- 
fore he  says  he  is  injured,  and  has  sustained  damage  to  the 
value  of  2000t     And  therefore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  Thursday  next  after  the  Pl«- 
octave  of  St  Hilary  in  this  same  term,  until  which  day  the 
flaid  Edward  E^ny  had  leave  to  imparl  to  the  said  bill,  and  then 
to  answer,  &c.  before  our  lord  the  king  at  Westminster,  Come 
as  well  the  s^d  Sir  Edward  by  his  said  attorney,  as  the  said 
Edward  King  by  Francis  KeUet  his  attorney.  And  the  said 
£i»ard  King  defends  the  wrong  and  injuiy  when>  &c.  and 

p  2 


Lak< 

Bftys  thiit  the  oud  Sir  Ed 

his  Bud  action  thereof  i^ 

Bud  Sir  Edward  has  not 

behaved,  had,  and  goven 

he  the  said  Edward  Sin^ 

MX  ^ears  now  last  past  ai 

tor  of  lawa,  and  vicar-j 

priiUApal  to  the  bishop  oi 

the  whole  diocese  of  Im 

Skford,  in  the  said  coun' 

of  Zincoln : .  and  that  tni 

aforesaid  was  surrc^te 

Skford  aforesaid ;  and  tl 

Chrittopher  Lake,  and 

officers  of  the  Bud  offit 

Sleford  aforesEud ;  and  t 

whole  time  aforesiud,  hai 

and  learned  in  the  laws 

stud  Edward  King  forth 

at  law,  and  learned  in  t] 

sud  writing,  to  wit,  on 

of  our  Ijord  1663,  at  SI 

ojunion  to  many   of  hi 

and  letwied,  that  no  eo 

land,  could  form  or  cont 

such  oath  to  any  churcb 

f  ess  any  thing,  or  to  ace 

they  might  be  liable  to 

impose  any  articles  of  l 

for  thwr  own  lucre  and 

further  says,  that  by 

Joha  Jaynes,  John  Proa 

and  TTionuu  Winter,  bj 

colour  of  th«r  authority 

of  the  Biud  writing,  to; 

Biud  18th  year  of  the  re 

Sleford  aforesiud,  cited  t 

court  before  the  said 

there  called  the  Bale  oj 

and  within  the  siud  dio 

bition  from  the  court  of 

and  in  contempt  of  th( 

there,  to  wit,  at  Lincoln 

SaU  of  Lmcoln,  in  the 
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cesej  did  unlawfully  offer  an  oath  ex  officio  to  the  said  Edward     Lake  «• 
•  King  to  answer  several  facts  and  false  suggestions  formed  out       Kiko. 
of  their  own  fancy ;  that  is  to  say,  that  the  said  Edward  King  • 

Esq.  within  the  months  of  March,  April,  May,  June^  J^y9  *  f  126  1 
August,  September,  October,  November,  December,  January^ 
and  February,  in  the  years  of  our  Lord  1660,  1661,  1662, 
1663,  endeavoured  by  himself,  and  others  by  his  persuasion 
or  advice,  to  sue  forth  a  prohibition  or  prohibitions  to  stop 
any  proceeding  in  the  said  ecclesiastical  court  agisdnst  such 
persons  of  the  said  parish  of  Ashby,  and  others,  as  were  pro- 
secuted in  the  said  ecclesiastical  court  for  not  taking  an  oath 
to  execute  the  office  of  churchwarden  or  churchwardens,  as  by 
law  they  ought,  and  for  other  offences  concerning  the  ecclesi- 
astical jurisdiction,  and  which  properly  belong  to  the  ecclesi- 
astical court  and  the  cognizance  thereof,  and  which  ought  to 
be  r^ulated  only  by  our  lord  the  king's  ecdesiastical  laws,  and 
do  not  in  any  manner  belong  to  our  lord  the  king's  temporal 
laws  or  temporal  courts.     And  that'  the  said  Edward  Kinn 

and  years,  in  his  common  conversation,  publicly  here  and 
there  in  several  places  within  the  archdeaconry  of  Lincoln  and 
elsewhere,  in  contempt  of  the  ecclesiastical  jurisdiction,  and 
in  maintenance  of  schism  and  discord  among  the  subjects  of 
our  lord  the  king,  and  to  dissuade  them  from  rendering  and 
paying  |due  obedience  to  our  lord  the  king's  ecclesiastical 
laws,  did  aflbrm  and  dedare  that  the  churchwardens  and 
sidesmen  ought  not  to  appear  at  the  visitation  of  the  lord 
bishop  o{  Lincoln,  or  the  archdeacon  o£  Lincoln,  to  take  an 
oath  for  the  performance  of  their  respective  offices  of  churoh- 
waidens  and  sidesmen,  or  to  present  crimes  or  offences  accoid- 
ing  to  a  book  of  articles  concerning  crimes  and  offences  pre- 
sentable according  to  otu*  lord  the  king's  ecclesiastical  laws,  in 
which  book  of  articles  is  contained  an  oath  to  be  adminis- 
tered to  the  churchwardens  and  sidesmen  of  every  parish; 
the  tenor  of  which  sidd  oath  follows  in  these  words ;  that  is 
to  asLj,  ''You  shall  swear  to  inquire  with  your  best  diligence, 
'*  and  to  make  a  true  answer  to  every  article  in  this  book  now 
<*  given  you  in  charge,  and  to  present  every  person  that  now 
**  IB,  or  late  was,  inhabiting  within  your  parish,  that  hath 
*'  done  any  offence,  or  omitted  any  duty  therein  mentioned, 
<'  and  this  you  shall  do  as  in  the  sight  of  God,  uprightly  and 
'<  truly,  without  favour  or  malice,  hope  of  reward,  or  fear  of 
<f  displeasure ;  so  help  you  God."    And  the  said  Edward 
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in  places  at  ddSetancey  to  wit,  at  Slefardy  in  the  said  county  of     Lake  v. 
lAncobiy  to  take  an  oath  against  their  will,  repugnant  to  the       Kino. 
bwB  of  the  land ;  and  by  reason  of  such  arts  did  unlawfully  " 

isxcommumcate  the  said  Edward  King  and  his  tenants  at  those 
aeTeral  times,  to  wit,  at  Skfard  aforesaid,  to  their  great  vex*  [  128  ] 
ation^  damage,  and  expence.  And  the  said  Edward  Kirig  fur- 
ther says,  that  before  thepublishingof  the  said  writing,  to  wit, 
(m  ilie  first  day  of  Augusty  in  the  said  18th  year  of  the  reign 
of  our  eaid  lord  the  now  king,  at  Sleford  aforesaid,  the  said 
%  EAoatd  being  offidal  as  aforesaid,  under  colour  of  his 
authority,  and  for  his  edngular  profit^  and  farther  to  oppress 
and  i^rieye  the  said  Edward  King  and  his  said  tenants,  un- 
lawfully mgidfied  tiie  said  excommunication  by  him  unlawfully 
denounced  against  IL  C.  and  7.  7.  tenants  of  the  said  Edward 
Kmg^  into  the  court  of  chancery  of  our  lord  the  king  at  fFest^ 
nuMMier  here,  and  thereupon  afterwards,  to  wit,  oh  the  day  and 
year  aforesaid,  prosecuted  out  of  the  said  chancery  at  West^ 
mmsUr  aforesaid,  writs  de  excommunieaio  capiendo  against  the 
Bud  tenants  of  the  said  Edward  Emg^  and  by  colour  thereof 
the  said  Sir  Edward  and  his  said  officers  afterwards,  to  wit> 
on  the  day  and  year  aforesaid^  at  Skford  aforesaid,  extorted 
from  the  said  R,  C.  Atsnsoit  o£  iiie  Bsid  Edward  King^  the  said 
sum  of  32.  13«.  4td.  and  from  the  said  T.  T.  another  tenant 
of  the  said  Edward  King,  a  bond  for  20/.  in  dischaige  of  the 
paiticnlar  sums  mentioned  in  the  said  schedule  annexed  to  the 
said  writing,  which  the  said  Sir  Edward  and  his  said  officers 
then  and  there  pretended  was  due  to  them ;  and  the  said  Sir 
Edward  then  and  there  likewise  gave  out  in  speeches  that  he 
would  in  like  manner  oblige  the  said  A.  B.,  T.  W,,  and  other 
tenants  of  the  said  Edward  King^  to  compound  with  the  said 
Sir  Edward  for  large  sums  of  money  not  due  by  law,  to  their 
great  oppression  and  impoverishment.  And  the  said  Edward 
King  fbrther  says,  that  the'  said  Sir  Edward  and  his  said 
officers,  before  the  publishing  of  the  said  writing,  to  wit,  on 
the  last  day  of  September,  in  the  18th  year  aforesaid,  at  Sle^ 
ford  afn^said,  caused  him  the  said  Edward  King  to  be  cited 
mto  the  eourt  of  the  Arches  to  bear  himself  excommunicated, 
m  case  he  the  siud  Edward  King  should  reftise  to  pay  18^. 
to  the  said  John  Proctor  which  was  not  due  to  him  by  law. 
And  the  said  Edward  King  further  says,  that  before  the  pub- 
lishing of  the  said  writing,  the  said  Sir  Edward  and  his  offi- 
cers at  their  vifiitations,  to  wit,  on  the  first  day  of  July,  in  the 
ISth  year  afbre8aid,*at  Skford  aforesaid,  imposed  a  book  of 
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EAeard  aad  his  said  officers,  before  the  publishing  of  the  said     Laxb.i^. 
writiiig,  to  wit,  on  the  first  day  of  September,  in  the  18th  year       Kino. 
aforaaud,  at  iSZj/iini^  in  the  said  county,  received  excessive  li^^  • 

sums  of  money,  against  the  laws  and  statutes  of  the  reahn, 
for  the  probate  of  wills  and  letters  of  administration,  and 
cqiies  of  acts  and  orders  of  court,  to  wit,  of  one  S.  W.  for 
lettecB  of  administration  to  J.  W.  his  brother,  and  a  copy  of 
the  acta  and  ordinances  of  the  said  spiritual  court,  50  shillings 
and  tenr-pence ;  and  of  one  «— —  Burton,  widow,  for  the  pro-       r  139  1 
bate  f^  the  will  of  her  husband,  and  a  copy  of  the  acts  and 
ordinances  of  the  said  spiritual  court,  three  pounds  and  eleven 
shilhngs,  to  the  great  impoverishment  of  the  subjects  of  our 
lord  the  king.     And  the  said  Edward  King  further  says,  that 
the  said  Sir  Edward  and  his  said  officers,  before  the  publish- 
ing of  the  said  writing,  to  wit,  on  the  day  and  year  aforesaid, 
at  Slrfard  aforesaid,  in  the  said  county,  in  ecclesiastical  causes 
depending  before  them,  (as  in  causes  of  l^acies,)  then  and 
there  took  such  exorbitant  and  extraordinary  fees,  that  by 
reason  thereof  not  only  the  wills  of  testators  have  not  been 
performed,  but  also  many  executors  have  been  then  and  there 
mined.     Whereupon  he  the  said  Edward  afterwards,  to  wit, 
on  the  last  day  of  November,  in  the  said  18th  year  of  the  reign 
of  our  sud  lord  the  now  kii^,  at  Westminster,  aforesaid,  did 
cause  the  said  writing,  in  the  form  of  the  said  petition  speoi«- 
fied  in  the  sud  declaration,  to  be  written  and  engrossed,  and 
did  exhibit  and  deliver  the  said  petition,  containing  the  said 
matter  aa  aforesaid,  to  a  committee  then  and  there  consti- 
tuted and  appointed  by  the  commons  then  and  there  assem- 
bled in  parliiunent  to  hear  and  determine  the  grievances  of 
this  realm  of  England,  which  said  committee  had  then  and 
there  full  power  and  authority  to  hear  and  examine  such 
grievances.     By  which  said  committee  he  the  said  Sir  Edward 
afterwards,  to  wit,  on  the  same  day  and  year,  at  Westminster 
aforesaid,  was  summoned  to  appear  and  answer  the  said  matter 
contained  in  the  said  petition  before  the  said  committee.  And 
the  said  Edward  King  further  says,  that  for  the  better  mani- 
festation of  the  grievances  contained  in  the  said  petition, 
afterwards,  to  wit,  on  the  sud  first  day  of  November,  in  the 
18th  year  aforesaid,  at  Westminster  aforesaid,  he  caused  the 
said  petition  to  be  printed,  and  then  and  there  delivered  it  to 
diten  subjects  of  our  lord  the  now  king,  being  members  of 
the  said  conunittee,  according  to  the  custom  used  by  others  in 
thiabehalfj  and  approved  of  by  the  members  of  the  said  com- 


80  Xal:e  writu  JSd^^  ■' 

IirAKK'p;     initteft    Wfaiflh  is  the  same  priittbg, '  pahSAang,  and  du> 
Kmc.       pendi^  of  the  wrilii^,  whereof  the  eai  Sir  Edtoard  Aw* 
■■  oomplainB  againBt  him ;  with  this,  that  he  ibe  said  EAeard 

King  wiU  verify  tluit  the  eaid  %  Sdward,  sad  his  mnuetera 
and  officerB,  are  guilty  of  the  articles  oforesud,  in  manneraad 
form  aa  in  tiioee  ailades  ia  affirmed ;  and  this  he  «  ready  to 
verify :  wherefore  be  prs^s  judgment  if  the  said  Sir  EAtard 
ought  to  have  or  mustiun  Us  sud  action  thei^  E^gainst  him, 
&a  (1.)    Demurrer  and  jtnnder  in  dennrrer.    But  became 

{])  When  the  defendant  admits  the  dence  under  the  general  is8ue(&)i  be. 

ublbhing  or  speaking  of  the  libel  or  cause  it  proves  that  the  defendant  is  not 

'ordfl  aa  stated,  but  justifies  so  doing  guilty  of  the  maliciouB  slander  charged 

ecause  they  are  true,  he  must  plead  in  the  declaration.     WiUes's  Rep.  30: 

iis  matter  specialij';    for  he  will  not  ^mttA  v.  iKcAanfnm,  and  note  (A).   ST. 

e  permitted  to  gire  it  in  evidence  upon  R.  298.    7b  IS»g  v.  J.  Wnght.    As 

lie  general  issue.    But  vhere  the  de-  if  the  words  were  spoLea  by  the  defend- 

mce  is,  that  the  libel  or  words  were  ant  ascau&MltaBdwwepertiDenttothe 

ufalished   or  spoken,  not  in  the  ma-  matter  in  question :  Cro.  Jac.90.  .BrcMil 

cious  sense  imputed  by  the  declaration,  v.  Sir  H.  Montague.     Pop.  69.  Earl  of 

ut  in  an  innocent  sense,  or  upon  an  S/ietotbury  v.  Stanht^ :  (c)  Or  were 

ccasion  which  warranted  the  publica-  written or^mkeniDconfidenceofufMrtJi- 

ion,  this  matter  may  be  given  tn  evt-  ovf  mafiee((^,as  whenamasterhonestly 

(b)  [The  New  Rules  have  not  made  der ;  for  the  law  implies  Rich  malice  as 
ny  difference  in  this  respect  5  A.  ft  E.  is  necessary  to  maintain  the  actitm.  4R 
45.  Zti/iev.i^iM^lN.ftP.  16.S.C.]  teC.^l.Bromage'r.Pnmer.    6  D.  ft 

(c)  1  B.&A.233.  Hodgaoni. Scar-  R.296. S.C.2BiDg.N.C.*57.J2iwperv. 
!tt.     [4  B.  &  C.  478.  4«0.]  TruaaOL    2  Soott,  672.  S.  C.     But  for 

(d)  As  where  a  letter  was  written  by  words  spoken,  or  libels  published,  con* 
lie  defendant  to  B.  reflecting  on  the  fidentially,  and  other  privileged  commu- 
laintifTs  conduct  in  a  business,  in  which  nications,  no  action  lies,  unless  express 
lie  defendant  and  B.  were  jointly  con-  malice  can  be  proved,  or  inferred  Trum 
erned.  I  Camp.  267.  M'DougaUv.  the  circumstances:  and  the  question  of 
JUtridge.  I  Camp.  269.  JhtHmem  t.  malice  ia  then  a  necessary  part  of  the 
3igg.  The  clear  absence  of  ntofidoM  jury's  inquiry ;  for  the  meaning,  in  law, 
UctU  was  held  to  render  an  advertise-  of  a  privileged  communicatton  is,  a 
tent  not  libellous,  which  was  published  communication  made  on  such  an  oc- 
y  the  defendant  at  the  instigation  of  caaion  as  rebuts  the  priiad  fade  infer- 
lie  plaintiff's  wife,  for  the  purpose  of  ence  of  malice  arising  from  the  publio- 
■certaining  whether  the  plaintiff  at  ation  of  matter  prejudicial  to  the  ch&- 
lie  time  he  married  her  had  another  racter  of  the  pliuntiff,  and  throws  on 
ifeliving.  4  Esp.  191.  Z7e£inyv.  ./onM.  him  the  ontu  of  proving  malice  in  fact. 
But  this   case   has  been   questioned ;  %.  e.  that  the  defendant  was  actuated  by 

A.  ft  E.  795.     Zay  v.  Lawion.     See  motives  of  personal  spite  or  ill-will,  in- 

irther  2  Stark.  297-  Brownv.  Craome.  dependent  of  the  occasion  on  which  the 

'he  existence  of  malice  is  not  a  question  communicatioB  was  made.    4  B.  ft  C 

vc  the  jury  in  an  ordinary  case  of  slaa-  247.    8  B.  ft  C.  Sli.  PoMuom  v.  J<ma^ 
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theoobrt  of  onr  hti the  now  Idbog  li^:e  is  not  yet adTised  of     1«ake  v. 
giving  th^  judgment  of  and  upon  the  premises,  a  day  tiiereof       King. 
19  given  to  the  sud  parties,  before  our  lord  the  king  at  Wiest-  ^^ . 

minster,  until         day,  to,  hear  their  judgment  of  and  upon  vult 


ajod  fairly  gives  the  character  of  a  9er- 
^"aat  to  one  who  asks  his  character  under 
pretence  of  meaning  to  hire  him.  BulL 
N.  P.  8.  JSdmanson  v.  Stephenson,  1  T. 
R.  110.  Weatherston  v.  Hawkins;  but 
if  done  maliciously,  and  with  an  intent 
to  injure  the  servant,  it  is  otherwise. 
3  B.  &  P.  587.  Boffers  v.  Clifion.  (c) 
So,  if  the  words  were  innocently  read 


as  a  story  out  of  a  history ;  Cro.  Jac.  91 .; 
or  were  spoken  through  concern ;  1  Lev. 
.82.  Crawford  v.  Middleton ;  or  in  a 
sense  not  defamatory ;  4  Rep.  12.  b. 
Lord  CromwelPs  case,  S.  C.  cited  Pop. 
69.(/);  for  by  so  shewing  the  manner  and 
occasion  of  speaking  the  words  the  de- 
fendant proves  that  the  j  were  not  spoken 
with  malice.  (^)    Or  the  defendant  may 


5  Mann.  &  R.  101.  S.C.  9  B.  &  C. 
408.  Child  V.  Affleck.  4  B.  &  Ad.  700 
Kdfy  V.  Partington.  S  Nev.  &  M.  1 16. 
S.C.  1  Cr.M.  &  R.  181.  Toogood  v. 
Sirring.  4  Tyrw.  582.  S.  C.  2  Cr.  M. 
k  K.  57S.  Wright  v.  Woodgate.  3 
Mees.  St  W.  297.  Kine  v.  SewelL  As 
to  what  shall  or  shall  not  be  regarded  as 
privileged  communications,  so  as  to 
admit  of  the  application  of  this  rule,  see 
4  Bing.  670.  Robertson  v.  M^DougaJL 
1  M.  ft  P.  692.  S.  C.  M.  &  Malk.  461. 
Finden  v.  WesOahe.  8  B.  ft  C.  578. 
9  B.  ft  C.  40S.  1  Cr.  ft  M.  779.  Brooks 
V.  BkauAard.  I  Cr.  M.  ft  R.  181.  6 
C.  ft  P.  497.  Warr  v.  Jolig.  1  M.  ft 
Rob.  151.  Smith  v.  Matthews.  1  Cr. 
M.  ft  R.  25a  Warren  v.  Warren.  2 
Cr.  M.  fc  R.  573.  7  C.  ft  P.  581.  Coward 
r.  WdUngton.  Ibid.  680.  Skipley  v. 
TodhwHer.  2  M.  ft  Rob.  20.  Todd  v. 
Hawkins.  8  C.  ft  P.  88.  S.  C.  2  Bing. 
N.  C.  381.  SmiOi  v.  Thomas.  2  Scott, 
557.  S-  C.  5  A.  ft  E.  5^5.  Martin  v. 
Strong.  1  Nev.  ft  P.  29.  S.  C.  3  Mees. 
k  W.  297.  11  A.  ft  E.  380.  Padmare  v. 
LswT^hee.  3  P.  ft  D.  209.  S.  C.  12  A. 
ft  E. 719.  Heame  y.StowelL  4P.  &D. 
696.  S.C.  12  A.  ft  E.  783.  Tuson  v. 
EvaH9.  4  P.  ft  D.  396.  S.  C] 

(e)  p  B.  ft  C.  578.  9  B.  ft  C.  403. 
4  B.  ft  Ad.  700.  2  Gale  ft  D.  455. 
FausUaiH  t.Boodk.^   A  servant  cannot 


maintain  an  action  against  his  master 
for  not  giving  him  any  character.  3  Esp. 
201.  Carrol  v.  Bird. 

(/)  Peake's  N.  P.  C.  4.  Cristie  v. 
CowelL  1  Camp.  48.  7%mpson  v.  Ber^ 
nard.  7  Taunt.  431.  Harrison  y.  King. 

4  Price,  46.  S.  C.  So  a  fair  comment 
on  a  literary  production,  although  it 
may  ridicule  the  work  and  the  author, 
is  not  libellous ;  1  Camp.  355.  Carr  v. 
Hood;  unless  it  be  made  a  vehicle  for 
injurious  attacks  on  the  author's  charac- 
ter unconnected  with  the  work.  Nigkt' 
ingale  v.  Stockdahy  cited  in  Selwin's  N. 
P.  tide  "  Libel,''  1013.  [See  further 
Accord.  M.  ft  Malk.  74.  Soane  v.  Knight. 
Ibid.  187.  Thompson  v.  Skackell.  4 
Bing.  N.  C.  92.    Green  v.  Chapman. 

5  Scott,  340.  S.  C.  See  also  3  Bing.  88. 
Dunne  v.  Anderson.  10  Moo.  407.  R. 
ft  Moo.  287.  S.  C] 

(g)  So  where  the  defendant  publishes 
a  fair  and  bond  fide  account  of  the  pro- 
ceedings of  a  court  of  justice.  1  Esp. 
357.  Curry  v.  WaJUer.  1  B.  ft  P. 
525.  S.  C.  And  see  8  T.  R.  293.  Bex 
V.  Wright.  3 Smith,  491.  Carry.  Jones. 
7  East^  493.  S.  C.  under  the  names  of 
Stiles  V.  Nokes.  But  he  must  publish 
the  whole  proceedings,  and  not  merely 
the  result  as  he  himself  draws  it  4  B. 
ft  A.  605.  Lewis  v.  WaUer.  [4  B.  ft  C. 
476.  FUnt  v.  Pihe.  6  D.  ft  R.  528.  S.C. 


Lake  versus  King. 

the  premiflee,  becmse  the  conrt  of  oor  lord  the  king  bee  ia 
thereof  not  yet,  &c. 


plead  these  mktten;  for  a  defendant  tM/rscBse(A);  bat  it  aeenu  more  wul 

shall  never  be  put  to  the  geaeral  iasne,  now  to  gne  than  in  cTidenm  nnderthc 

when  be  confesses  the  words,  and  jnsti-  feneral   inue.     It   was   resolved  at  ft 

fies  them,  or  confesses  the  words,  and  meeting  of  all  the  indgcs,  by  a  large 

by  special  matter  shews  that  tfaejr  are  majority,  that  on  not  gnil^  the  tmtlicrf 

notacUonable;4Rep.  14.a.£oRf  CVom-  the  words  shall  not  be  allowed  to  be 


6Biog.213.  SaunderMv.MiOt.  3  M.  Z«e.  2  Camp.56S.  7^  mng  r.  Fuktr. 
&P.  52a  S.C.  lOBing.519.  ScberU  [SB.&C.SSe.  Duiuxm  v.  Tkwaitet.  S 
v.Broum.  4  M.  &  Sc  407.  S.  C.  3  D.  &R.  447.  S.C;  oraroyalcommisd- 
BiDg.  N.  C.  950.  Deleffoi  v.  HighJey.  oner.  6  C.&P.S85.  Cbarlbmv.WatbM.^ 
5  Scott,  154.  S.C.^  And  he  must  not  add  jJor  a  correct  account  of  the  proceeding 
any  thing  to  the  proceedings ;  for  where  on  a  coroner's  inquest,  accompanied 
tbe  defendant  headed  his  account  with  ^itb  comments,  although  it  be  not  done 
these  words  "  Insolvent  Debtors'  Court  maliciously  :  "  for  the  inquest  before  the 
"  — ShamtJuleondMet  q^on  attomof —  «  coroner  leads  to  a  second  inqnirj,  in 
*'  Eadu  and  Wood  v.  Carter"  —  and  «  which  the  conduct  of  the  accused  it  to 
then  went  on  with  an  account  of  the  «  be  couudered  by  persona  who  ought  to 
proceedings,  containingmatter  injurious  »  have  formed  no  previous  judgment  of 
to  the  plaintiff's  professional  chuacter ;  «  the  case."  Per  Bm/ky  J.  in  I  B.  &  A. 
a  plea,  justifj-ing  that  the  account  was  a  379.  TTie  Kitig  r.  FkU,  And  altfaou^ 
true  one,  was  held  bad  after  verdict  for  in  general,  the  proceedings  of  a  couct  of 
the  defendant,  on  tbe  ground  that  the  justice  may  be  published,  yet  the  court 
words  "shameful  conduct  of  an  at-  has  the  power  to  malce  an  order  probi- 
"  tomey,"  formed  no  part  of  the  pro-  biting  the  publication  during  the  psrti- 
ceedings.  3  fi.  &  A.  702.  Lewis  r.  cular  trial,  or  during  several  trials  on  tbe 
Clement  ;  affirmed  in  Cam.  Scac  3  same  subject-matter,  and  may  pnnish  s 
B.  &  B.  297*  [So  the  report  of  judi-  disobedience  to  such  order  by  fiae. 
cial  proceedings  must  be  strictly  con-  4  B.  &  A.  218.  7%e  Simg  v.  CIowMt. 
fined  to  the  actual  proceedings  in  court.  Although  a  member  of  pariioment  is 
and  most  contain  no  defamatory  observ-  privileged  in  his  place  in  the  Honse  of 
ations  or  comments,  from  any  quarter  Commons,  yet  if  he  publish  his  ipeech, 
whatever,  in  addition  to  what  forms  and  it  contain  libellous  matter,  he  is 
strictly  and  properly  tbe  legal  pro-  liable  to  a  prosecution.  1  M.  &  S.  273. 
ceedings.  S  Biog.  N.  C.  95a  Ddegal  v.  Tlte  King  v.  Creevei/.  [And  so  is  the 
Highlei/.  5  Scott,  154.  S.C.]  Jt  is  not  law  as  to  a  speech  by  counsel.  4B.&C. 
lawful  to  publish  even  a  correct  account  473.  6Bing.313.  IOBing.519.] 
of  the  proceedings  of  a  court  of  justice,  (A)  [Such  a  plea  must  go  on  to  dny 
if  such  account  contain  matter  of  a  midice,  or  must  aver  that  the  puUication 
scandalous,  blasphemous,  seditious,  or  was  made  honcsUy  or  homd  fide.  It  is 
indecent  nature.  3  B.  &  A.  167.  The  not  sufficient  to  allege  that  the  de- 
King  v.  Mary  CarlUle  1  nor  a  correct  fendant  believed  the  words  spoken  to 
accountof  ee/Nirieproceedingsbeforea  be  true.  2.BIng.  N.  C.  372.  SmUkf- 
magbtiate;    5  Esp.  123.    JMSfiigr.  T^iomoi.  2  Scott,  546.  S.  C] 
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giren  in  eyidence    in    mitigation    of    to  a  plea   of  justification!  post,  244. 
damages.     2  Str.  1200.  Underwood  v.    note  (6). 
Porib.    WiUes's  Rep.  20.  (t)    See  as 


(i)  Bot  the  defendant  may  prove 
under  the  general  issue  in  mitigation  of 
damages  rumours  previously  current. 
2  Camp.  251.  Lord  Leicester  v.  Walter. 

1  M.  &  &  284. V.  Mows  but  he 

eannot  .prove  facte  to. negative   the 
presumption   of  malice.     1   D.  &  R. 
N.  P.  C.  la    WaUhman  v.  Weaver^  per 
Abbott  C  J.     So  he  may  prove  that 
the  substance  of  the  libel  had  been 
published  in  a  newspaper  without  pro- 
ducing  the  newspaper.    Holt's  N.  P. 
C.  299.   Wyatt  v.  Gore.     The   reason 
is,  that  all  these  matters  shew  that  the 
plaintiff  had  not  at  the  time  of  the  pub- 
lication of  the  slander  a  good  and  un- 
sullied character,  with  respect  to  the 
subject-matter  of  the  slander,  and  con- 
sequently that  the  damage  he  has  sus- 
tained is  proportionably  small.-  But  the 
truth  of  the  charges  made  against  the  * 
plaintiff  does  not  shew  this;    for  the 
cfaaigesy  however  true,  might  have  been 
unknown,  and  the  plaintiffs  character 
might  have  been  uninjured  but  for  the 
defendant's  publication.    If,  however, 
there  be  a  justification  on  the  record  as 
wdl  as  the  general  issue,  the  defendant 
is  not  at  liberty  to  give  such  evidence 
as  above  in  mitigation  of  damages.  1  M. . 
&  S.  286.  note.  Snowden  v.  Smith,  per 
CkambreJ.     Nor  can  the  defendant 
give  in  evidence  under  the  general  issue 
that  the  slander  was  communicated  to 
him  by  a  third  person.    Holt's  N.  P.  C. 
5^  MiUe  Y.Spencer.  [2M.&Rob.3I2. 
TalbtUt  y. Clark.  In  6  Ring.  213.  Saun-  . 
dm  V.  MiUs.    3  M.  &  P.  520.  S.  C.  the 
defendant  was  allowed  to  shew  that  he 
copied  the  statement  from  another  news- 
paper (see  7  C.  &  P.  GS.Creevif  y.Carr.  2 
3i.&Rob.313.),  but  not  that  it  appeared 
ia  several  other  newspapers.   In  6  C.  & 
P.  58a.  Bennett  v.  Bennett,  it  was  laid 
down  by  Alderson  Bi  that  if  the  de* 


fendant  said  at  the  time  he  spoke  the 
slander*  that  he  heard  it  from  another 
person,  and  named  that  person,  he  might 
prove,  in  mitigation  of  damages,  that  in 
fact  he  did  hear  it  from  that  person.] 
It  was  determined  by  the  court  of  Ex- 
chequer, in  11  Price,  235.  Jones  v. 
Stevens,  that  evidence  of  the  plaintiffs 
general  bad  character  was  not  admis- 
sible in  mitigation  of  damages  under  the 
general  issue.  [And  the  court  seemed 
to  deny  Lord  Leicester  v.  Walter  to  be 
law.  Nevertheless,  it  is  mentioned  in 
2  Stark.  £v.  642.  note  (e),  3d  ed.  that 
in  Mawby  v.  Barber,  Lincoln  Sum. 
Ass.  1826,  Lord  Tenterden  admitted 
general  evidence  of  the  plaintiffs  bad 
character :  and  that  such  evidence  was 
also  received  by  Lord  Dennum,  after 
consulting  Parke  B.,  in  Moore  v^Oastler, 
York  Spr.  Ass.  1836  ;  and  by  Coltman 
J.  in  Hardy  v.  Alexander,  Liverpool 
Sum.  Ass.  1837.  The  distinction  above 
taken  by  Chttmbre  J.  appears  to  have 
been  disregarded  by  Lord  Tenterden  in 
Mawby  v.  Barber,  Stark,  ubi  suprcL 
And  yet,  in  an  action  of  slander  for  im- 
puting felony,  with  a  count  for  malici- 
ously charging  the  plaintiff  with  theft 
before  a  justice,  to  which  the  defendant 
pleaded  the  general  issue,  and  also  pleas 
in  justification  of  the  slander,  averring 
that  the  charge  of  felony  was  true,  his 
lordship  held  that  evidence  of  general 
good  character  was  not  admissible  for 
the  plaintiff,  and  observed  that  if  such 
evidence  was  admitted,  then  the  de- 
fendant must  be  allowed  to  go  into  evi- 
dence, to  prove  that  the  plaintiff  was  a 
man  of  bad  character.  R.  &  Moo.  305. 
Cornwall  v.  Richardson.  So  that  the 
law  on  the  subject  appears  to  be  very 
unsettled. 

Although  the  defendant  is  not  at  li- 
berty to  give  -evidence,  in  mitigation  of 


iamages,  of  any  hot  vbteh  would  be  As  tbe  defendant  is  not  pemiitted  on 

evidence  to  prove  a  jiutification  of  any  the  general  issue  to  prove  the  truth  of 

part  of  the  libel  (because  he  ought  to  the  cbai^e,  so  neitber  is  the  pUintiff  u 

have  justified  as  to  that  port)  ;  M.  &  Uberty  to  ^ve  evidence  of  its  falsehood. 

Malk.296.IkmeeY.JiobMn.  3C.&P.  2  Stark.  N.F.C.9S.  Stuart  y.  LovdL 

'512.  VuMjfv.Piie;    yet  evidence  of  [But  where  a  cominuDicati(xi  u  pri- 

faats,sb«Mlofajustificatiou,  is,  it  should  vileged,  the  plaintiff,  in  order  to  prove 

seem,  admis^ble  as  governing  the  dam-  malice  on  the  part  of  the  defendant, 

ages.  M.&Malk.4€.  Batt  v-C^tgrnum.  may  sbaw  that  the  statementB  he  made 

-6  C.   &   P.  385-    Charlton  t.  Wattoti.  were  false  to  his  knowledge :  snd  is 

-(But  see  2  Stark.  £v.  642.  Sd  ed.)    It  anch  ca»e  it  should  seem  that  it  is  open 

has  been  held,  that  in  an  action  for  slan-  to  the  defendant  to  prove,  on  the  general 

'der  of  title,  evidence  of  the  truth  of  the  issue,  that  the  statements  were  true,  in 

words  may  be  given  in  evidence  under  order  to  show  that  be  acted  bons  fide, 

the  general  issue  in  bar  of  the  action.  2  Gale  &  D.  455.  FmaOam  v.  Boodit 

M.  St  Malk.  I.     WtOton  v.  Saptoldi,  But  this  appears  to  have  been  doobted 

conm  LittledakJ.     See  post.  243  c,  d.  \aRmuey  y-BtU-CV.  H.  TA^^i.^ 
notes  to  Crafi  v.  Boite."] 


Case  2a  Lake  versus  King- 

ac,  iIctaw.  a  CTION  upoD  the  caae  for  printing  and  poWidiing  s 
2  Keb.  361.  "^^  BcandalonB  libel  of  the  plMntiff  Lake,  by  the  defendant 
462. 19a.  659.  King.  The  phuntiff  declared  that  for  the  six  last  years,  he 
The  printing  of  wos  a"  doctof  of  lawB,  and  vicar  general  to  the  bishop  of  IJ»- 
^(^^"s  ra^n.  (liroughout  the  whole  diocese ;  in  which  office  he  had 
pedtion  to  ■  demeaned  himself  justly  and  oncoiniptly,  without  any  eztor- 
^J"^;^^  tion,  corruption,  or  oppresooB ;  yet  the  defendant  on  the  fiirt 
t,  md  day  of  December,  in  liie  I8th  year  of  the  n%n  of  the  now 
king,  caused  to  be  printed  and  delivered,  published  and  dis- 
persed to  divers  subjects  of  oar  sEud  lord  the  now  king,  s  cer- 
'  t^  false,  malicious,  and  scandalous  libel  of  the  pliuntifF,  in 
the  execution  of  his  office,  in  thiB  fonn,  viz.  "  To  the  honour- 
*'  able  the  couunittee  of  parliament  for  grievances,  the  humble 
"  petition  of  Edtcerd  King,  of  Gray'i  bat,  in  the  county  of 
whiehtheking^  "  MiddUtex,  esquire,  sheweth,"  &o.  (and  in  fact  the  petition 
jSr^"^*  chafed  the  plaint^  with  many  hwrible  and  great  abusee, 
tiee.  (ij  such   as   extortiou,   oppresraon,   vexation,  and  other  misde- 

(1)  This  case  is  cited  and  recog-  I  Hawk.  P.C.  194.  s.  8.  195.  a  12. 
nised  by  Lord jraM/ieUin2BurT.8ia  196.  s.  15.  foUedit.  So  no  f^  or 
81 1.  As^  T.  Younff.(K)  See  also  S.P.    scandalous  matter  contained  in  articles 

(A)  [It  wasalso  cited  and  recognised,  LittkdaU_  and  Patttitm  Ja.  in  the  cele- 
ttttdiBtioguiAed,b;Lordi>emM»CJ.,    bAit«d  ctiseof/SAicMtZe  v.  J9imMn(9 
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niesnon  2a  liirofflce,)  wlieieaa  in  tnith  (as  the  plamtSlP  averred) 
all  the  matter  contained  in  the  said  libel  was  false  and  mali- 
donfl,  to  the  damage  of  the  plaintiff,  &c« 

The  defendant  pleaded  in  bar,  that  the  matter  contained  vti 
die  petition  was  tme,  and  shewed  how  in  some  particulars ; 
wherefore  the  defendant  said,  **  That  npon  the  last  day  of 
**  NovembeTj  in  the  18th  year  aforesaid,  he  caused  to  be  writ- 
"  ten  and  engrossed  the  said  petition  in  the  said  declaration 


Lake'  Vi 

KiKO. 
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of  the  peace  exhibited  to  justices  of  the 
peaee ;  4  Rep.  14.  b.  Cttder  v.  Dixon; 
or  m  any  other  proceeding  in  a  regular 
course  of  justice,  will  make  it  libellous. 
2  Inst.  228.  Dyer,  285.  Lord  Beau- 
oftoMjp  ▼.  Sir  Richard  Crofts. .  I  RoL 
Abr.  87.  (M).  pi.  4.  S.  C.  Sir  W. 
Jones,  431.  BouUonY.Claplusm,  2  Bulst* 
269.  Anfield  v.  FeverhiH  2  Burr.  808. 
AgOeif  ▼.  Young,  3  Bac.  Abr.  494, 495. 
Ibid.  49%  49S.     The  King  r.  Bailt/. 


And,  229.  S.  C.  4  Rep.  14.  b.  Buckley 
v.  Wood  ;  as  to  which  last  case  it  may  be 
observed,  that  the  distinction  taken  in 
the  second  resolution, "between  cases 
where  the  court  has  and  where  it  has 
not  jurisdiction,  has  been  often  denied; 
for  that  in  either  case  no  action  will  lie. 
2  Lutw.  1571.  per  PaipeU  justice,  in 
Gwinne  v.  Book.  1  Hawk.  P.  C.  194. 
s.  8.  (0 


A.&E.  1. 150. 17L  208. 210,  3  Perr.& 
D.  3Sa  in  which  the  court  of  K.  B.  held 
it  to  be  no  defenceto  an  action  for  pub- 
lishing a  libel,  that  the  defamatory  matter 
was  part  of  a  document  which  had  been, 
by  order  of  the  House  of  Commons, 
hdd  before  the  House,  and  thereupon 
became  part  of  the  proceedings  of  the 
House,  and  which  had  been  aforesaid  by 
orden  of  the  House  printed  and  pulv- 
lished  by  the  defendant,  and  that  the 
House  theretofore  had  resolved,  de- 
clared, and  adjudged/'  that  the  power  of 
publishing  such  of  its  reports,  votes, 
and  proceedings  as  it  shall  deem  ne- 
*'  oessary  or  conducive  to  the  public  in- 
^  terest,  is  an  essential  incident  to  the 
<«  constitutional  functions  of  parliament, 
«<  more  especially  to  the  Commons 
"  House  of  Parliament  as  the  represen- 
"  tative  portion  of  it" J 

(t)  No  acUon  can  be  maintained  for 
matter  injurious  to  the  plaintiff's  cha- 
racter contained  in  a. report  made  to  the 
eoiiUBuder4n"cliief»  by  the  preshlent^of 


u 


u 


a  number  of  military  officers,  acting  as 
a  court  of  inquiry  under  his  directions. 
2  B.  &  B.  180.  Home  v.  Lord  Bea- 
(incJu  See  also  3  Taunt  456.  Oliver  v. 
Lord  W.  Bentinck.  2  N:  R.  341.  Jekyll 
r.  Morris.  Neither  will  ^  action  lie 
for  libellous  expressions  contained  in  a 
letter  addressed  by  the  defendant,  a 
creditor  of  the  plaintiff,  who  was  an 
officer  in  the  army,  to  the  secretary  at 
war,  requesting  him  to  interfere  and 
compel  the  plaintiff  to  pay  the  defend- 
ant, where  the  defendant  believed  his 
statement  to  -  be  true  :  and  such  belief 
may  be  proved  under  the  general  issue. 

5  B.  &  A.  642.   Fairman  v.  Ives,  I  D. 

6  R.  252.  S.  C.  [See  also  1  Moo.  & 
R.  198.  Blake  v.  Pilfold,  6  C.  &  P. 
548.  Woodward  V.  Landtr.2  But  where 
a  person  officiously  interferes  to  inform 
any  of  the  constituted  authorities  of 
alleged  abuses,  the  communication  is  not 
privileged,  and  if  untrue  may  be  consi- 
dered nialicious.  2  Smith,  S^  Rcbifkson 
^•MayM  * 


1S2  Lake  vertus  Kng. 

Lakx  v.       *'  spetafied,  and  delivered  the  raid  petition,  amUimiig  Ae 

Kmo.        (( g^j  matter  as  aforesaid,  to  a  committae  then  and  then 

'  "  constituted  and  ^pointed,  by  the  commons  then  and  there 

«  assembled'  in  parliament,  to  hear  and  eTamine  the  griennca 

"  of  this  realm  of  Saffland,  which  said  comniittee  then  and 

"  there  had  full  power  and  authority  to  hear  and  examine 

"  grievanoes  of  this  kiml ;  by  which  eud  committee,  the  said 

"  Edtoard  Lake  afterwards,  to  wit,  on  the  same  day  and  year, 

"  at  Wettnuiuter  aforesud,  was  summoned  to  appear  and  give 

"  an  account  to  the  same  committee,  of  the  matters  contused 

**  in  the  said  petition.     And  the  said  defendant  further  saitii, 

"  that  he,  for  the  better  manifestation  of  the  grierances  con- 

"  tuned  in  the  said  petition,  afterwards,  to  wit,  on  the  said 

"  first  day  of  December,  in  the  18th  year  aforesaid,  at  Wett- 

"  mimter  aforeswd,  caused  the  said  petition  to  be  printed, 

"  and  then  and  there  delivered  the  same  to  divera  subjects  of 

"  our  lord  the  now  king,  being  members  of  the  said  com- 

"  mittee,  according  to  custom  used  by  others  in  that  bdalf, 

"  and  approved  of  by  the  members  of  the  sud  committee ; 

"  which  is  the  some  printing,  publishing,  and  dispening  of 

"  the  writing,  whereof  the  said  pluntiff  above  now  comjJaiM 

"  against  him.     And  this,  &c  wherefore,  ic"     To  which 

plea  the  pLuntifT  demurred  in  law. 

Th«  eiLibiiiiig       And  this  case  was  oftentimes  debated.    And  it  was  ^reed 

a  oQoi^ttM  td   ^^^  ^^  exhibiting  of  the  petition  to  a  committee  of  parUv 

f^'T*^'*      ^^^'^  ^^  lawful*  and  that  no  action  lies  for  it>  altbon^  the 

Mtkn'iin  matter  ctmtuned  in  the  petition  was  false  and  acandaloDS, 

SSIII^'"       because  it  ia  in  a  sommaiy  course  of  justice,  and  before  those 

daiin^  bBBnM   who  havfl  power  to  examine,  whether  it  be  true  or  false. 

*  But  the  question  was,  whether  ^g  printing  and  pubUikitig  of 

it  (2),  in  the  manner  alleged  by  the  defendant  in  his  plea,  was 

justifiable  or  not  ? 

(2)  A  Kbel  may  be  publiihed  either  party  himself  against  whom  it  ii  made, 

by  speaking  or  singing,  aa  where  it  ia  it  is  a  publication  ;  2  Black.  Rep.  103S. 

■nalitioiulj  repeated  or  sung  in  the  pie-  1    T.    R.   110;  though    the   contnry 

■ence  of  others;  or  by  delivery,  as  when  seemed  to  have  been  holden  fonneriy. 

a  libel,  or  a  copy  of  it,  is  delivered  to  2  Bac  Abr.  497.     Zihel  (B.)  2.,  and 

another.     5  Rep.  125.  b.     Moor,  813.  Hob.  62.  £am>»  v.  Z&veZUt.  Ibid.  21 5. 

Lamb'a  case.     So  if  a  letter  containing  Hidt'e  case,  (m)     A  Ubel  may  sIm  be 

alibel  is  sent  sealed  toaQotber,orto  the  published  by  pictums  or  signs,  as  by 


(m)  Set>2EEp,e9B.  PAiO^Y.Jam-     J£m»oii  C  J.  that  the  aewling  a  libel- 
ani,    where    it  was  hidden  by   Lord    low  letter  to  the  plaintiff  binwdf  waa 
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And  it  was  aigued,  that  it  was  not  justifiable.     For  if  it      Lake  v. 
were,  then,  under  a  pretence  of  proceeding  in  a  course  of       King. 
justice,  a  libel  might  be  printed,  published,  and  dispersed  of 


painting  another  in  an  ignominiousman- 
ner,  or  making  the  sign  of  a  gallows,  or 
other  reproachful  aud  ignominious  sign 
upon  his  door,  &c  5  Rep.  125.  b.(n) 
Thongh  the  publication  of  a  libel  must 
be  stated  in  the  declaration,  yet  it  is 


sufficient  to  state  such  matter  as  amounts 
to  a  publication,  without  using  the  for- 
mal word  ptibliskedf  and  the  jury  must 
decide  whether  a  publication  be  suffici- 
ently proved  or  not  2  Black.  Rep.  1097* 
Baldwin  v.  JBlphinstan.  (o) 


not  a  sufficient  publication  to  ground  an 
action,  although  it  would  be  to  ground 
an  indictment.  For  in  an  indictment 
the  provocation  and  tendency  to  a 
breach  of  peace  are  the  gist  of  the  of- 
fence, and  not  any  damage  or  injury 
arising  to  the  party  libelled.  But  if  in 
an  indictment  on  a  libellous  letter  sent 
to  the  prosecutor  himself,  it  be  laid 
that  the  letter  was  sent  with  intent  to 
injore  the  prosecutor  in  his  business 
and  in  the  eyes  of  the  world,  the  de- 
fendant must  be  acquitted ;  for  the  pro- 
secutor could  not  be  injured  in  the  eyes 
of  any  one  unless  he  himself  communi- 
cated the  libellous  letter.  2  Stark.  245. 
Eex  V.  Wegener^  per  Abbott  J.  [See 
farther  as  to  what  is  sufficient  evidence 
of  publication,  2  Stark.  63.  Delacroix  v. 
TkecenoL  2  M.  &  Rob.  54k  Day  v. 
Bream.  1  Cr.  M.  &  R.  25a  Warren  v. 
Warren.  4  Tyrw.  850.  S.C.  7  C.  &  P. 
68a  Shipley  v.  Todhunter.  6  Ring. 
409.  Cook  V.  Ward.  4  Moo.  &  P.  99. 
S.C.  2  Ring.  N.C.437.  Tarpleyy.Bla- 
hey.  2  Scott,  642.  S.C.  4  B.  &  C.  35. 
Rex  V.  Amphlit.'} 

(a)  Or  before  his  house.     11  East, 
226.  Jefferies  v.  Duncombe. 

(o)  What  shall  amount  to  a  publica- 
tion was  fully  discussed  in  the  recent 
case  of  7^  King  v.  Burdett,  3  B.  &  A. 
717.  and  4  B.  &  A.  95.  In  that  case 
the  libel  was  contained  in  a  letter  dated 
in  lekeUerskiref  which  was  inclosed 
io  an  envelope  directed  to  A*  with  writ- 
YOU  I. 


ten  directions  to  forward  it  to  B.y  for 
publication.  It  was  received  by  B.  in 
Middlesex,  and  there  published  by  him. 
The  envelope  exhibited  no  post-mark, 
nor  any  appearance  of  a  seal.  The  de- 
fendant was  seen  in  Leicestershire  on 
the  day  of  the  date  of  the  letter,  and 
on  the  following  day.  A.  was  not  called 
on  either  side,  nor  was  it  proved  that 
he  was  a  resident,  or  had  been  in  Lei' 
cestershire  about  that  time.  The  court 
(diss.  Bayley  J.)  held  that  it  was  pro- 
perly left  to  the  jury  to  presume  that 
the  libel  was  delivered  open  to  A.  in 
Leicestershire.  The  court  also  held 
(dub.  Bayley  J.)  that  a  delivery  of  a 
sealed  letter,  containing  a  libel,  at  the 
post  office,  is  a  publication  there ;  also 
(dub.  Bayley  J.),  that  if  a  party  write 
and  compose  a  libel  in  one  county  with 
intent  to  publish^  and  do  afterwards 
publish  it  in  another,  he  may  be  indicted 
in  either.  And  all  the  court  held,  that 
where  a  libel  imputes  to  others  the 
commission  of  a  triable  crime,  evidence 
of  the  truth  of  the  libel  is  inadmissible ; 
and  that  where  the  judge  who  tried  the 
cause  told  the  jury  that  the  intention 
was  to  be  collected  from  the  paper 
itself,  unless  explained  by  the  mode  of 
publication  or  other  circumstances ;  and 
that,  if  its  contents  were  likely  to  ex- 
cite sedition,  &c.  the  defendant  must  be 
presumed  to  intend  that  which  his  act 
was  likely  to  produce;  and  that,  if  they 
found  such  to  be  the  intent,  he  was  of 

Q 


32  fi  Lake  versut  King. 

Lake  v.      «aj  man  throughout  the  whole  kingdom,  and  yet  he  dkmld 
KiMG.1       have  no  remedy :  and  therefore  it  was  eaid,  that  although  the 
■  ezhibitiiig  of  the  said  petition  waa  lawful,  yet  the  prwtisy  of 

it  was  a  publication  of  it  to  all  the  world,  which  is  not  lawful 
to  be  done  in  any  caae.  And  of  such  opinion  Kelyngt  chi^ 
justice,  in  his  life-time,  seemed  to  be  strongly.  But  Tuytda 
justice  was  of  a  contrary  opinion,  because  it  is  no  more  than 
if  the  defendant  had  employed  several  derka  to  write  aa  many 
copies  as  he  has  now  printed, 
irgumcnt  for  And  for  the  defendant  it  wae  argued,  that  the  charge  in 
the  declaration  consists  of  two  parts :  First,  that  the  defend- 
ant caused  to  be  printed.  Secondly,  That  he  delivered,  pub- 
lished, and  dispersed  to  divers  subjects  o^  our  lord  the  king. 
Then  to  consider  the  printing  only :  that  is  not  apubHshing  of 
itself  (3)  but  only  great  evidenoe  of  it,  as  it  is  said  of  the 
f  1S3  ^  transcribing  of  a  libel  in  Zoini'eoase.  dBepL  59.  b.  Andthe 
pWntiffhimself  has  not  relied  upon  the  printiBg  only  to  be  a 
publishing,  but  has  further  alleged  that  the  defendant  ddivertd, 
published,  aad  disperted  to  divert  subjects  ;  therefore  the  court 
will  not  intend  the  printing  only  to  be  a  publishing,  when  the 
pltuntiff  himself  ^"a  laid  a  publishing  besides :  so  that  the 
whole  stress  of  the  case  lies  upon  the  publishing  whidi  the 
defendant  has  alleged  to  be  to  the  members  of  the  oommittee 

(3)  Printing  a  libel  nu^  be  an  inno-  dinate  workmen.     Per  D*  Gr«f  C  S. 

ent  act,  but  unless  qualified  by  circnni-  in  delivering  the  judgment  of  the  Ei- 

tances,  sbtdl^innwf /ocu  be  undentood  chequer  Chamber.    2  Black.  Rep.  1038. 

3  be  tipubluMng.  It  must  be  delivered  BaidwM  r,  E^bulcm,(p) 
t  the  compositor  and  the  other  subor- 


{rinion  it  was  a  libel ,-  and  that  they  may  hold  bim  to'taul,  and  commit  him 

'ere  to  take  the  law  from  bim,  unless  for  trial  if  be  cannot  find  baiL    4  B. 

ley  were  satisfied  that  he  was  wrong ;  Moorei  195.  BuU  v.  Comimt.  [1  B-  *  B. 

lis  was  a  correct  mode  of  leaving  the  SiS.  S.  C.} 

uestion  to  thejuiy  undertbe  32  Geo.  3.  (p)  [The  authority  of  this  case  was 

.  60.  s.  1.     It  was  mooted  in  this  case,  denied  in  7  A.  &  E.  223.  WaOs  v.  Fro- 

nt  any  decision  on  the  point  became  Mr.    2  ^'ev.  &  P.  157.  S.  C. ;  and  the 

nnecessary,    whether   the  composing  court  said  that  it  does  not  follow,  as 

nd  writing  a  libel  with  intent  to  pub-  of  course,  from  a  work  being  printed, 

ah,  but  not  followed  by  publication,  that  the  party  sending  it  forth  employed 

e  an  offence.     A  justice  of  the  peace  a  compositor  or  other  workmen.]     A 

lit  of  sessions,  before  information  filed  defendant  may  be  acquitted  otprinthiff, 

r  indictment  found,  may  issue  his  war-  and  found  guilty  of  /ni£/ialnp  a  libel. 

int  to  apprehend  a  person  charged  on  2  Camp.  646.     7S«  Kitiff  v.  WiUkms. 
lib  with  having  published  a  libd,  and 
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of  parliament,  and  aveired  it  to  be  the  same  publishing  (4)     Lake  v. 
whereof  the  plaintiiFfaas  complained.     And  therefore  if  the       Kino. 
pubhdiing  in  this  case  be  lawftd,  then  the  printing  in  order  to  • 

such  publication  is  lawful  also.  And  as  to  the  objection,  that^ 
fiiom  the  printing,  it  ought  to  be  intended  that  the  petition, 
which  the  plaintiff  terms  a  libel,  was  delivered  and  dispersed 
to  others,  who  were  not  members  of  the  said  con^nittee  of  par* 
liament,  (as  in  truth  it  was,)  it  was  answered  for  the  defend- 
ant, that  if  the  truth  had  been  so,  the  plaintiff  might  have  re- 
plied that  matter,  but  now  by  his  demurrer  he  has  confessed 
that  the  publication  whereof  he  has  complained  was  only  by 
the  deHvery  to  the  members  of  the  committee ;  for  so  the 
defendant  has  alleged  in  his  plea»  which  the  plaintiff  has 
admitted  by  liis  demurrer.  And  the  defendant  principally 
insisted  upon  the  order  and  course  of  proceedings  in  parliar 
meat,  which  allow  of  the  printing  and  delivering  of  petitions 
tnd  cases  depending  in  parliament,  or  before  aay  conunittee 
thereof.  And  as  Coleman^  a  member  of  parliament,  said  at 
the  bar,  that  when  it  was  a  question  in  the  House  of  Com- 
mons, whether  it  should  be  allowed  to  print  and  deliver 
copes  of  petitions  and  <^ases  to  members  of  parliament,  it  was 
resolved  in  the  affirmative  that  it  should  be  so  allowed.  And 
of  the  order  of  proceedings  of  parliament  and  their  committees 
the  court  will  take  judicial  notice. 
And  after  this  case  had  depended  twelve  terms,  now  this  Jodgnwiit. 


(4)  It  was  objected  in  this  case, 
that  the  defendant  ought  to  have. tra- 
versed the  pablishing  of  the  petition  to 
any  otherpersons  who  were  not  members 
of  the  committee.  But  it  was  resolved, 
that  as  the  charge  in  the  declaration  was 
general,  that  the  defendant  publbhed 
the  libel  to  divers  std^ects,  and  the  de- 
fendant justified  the  publication  to  ilivers 
pertOHi  being  members  cf  the  committee^ 
the  plea  was  good  without  a  traverse ; 
but  if  the  action  had  been  for  publishing 
it  to  di?ers  persons  bg  name,  and  defend- 
ant liad  justified  the  publication  thereof 
to  some  by  name,  he  ought  to  have  tra- 
rersed  all  the  others.  1  Lev.  240,  241. 
See  a)se€oin.Dig.P&a(i^(G.  2.) ;  which 
dlstkctiou  appears  to  be  well  founded. 


For,  in  the  former  case,  the  plea  is  con- 
sistent with  the  charge  in  the  declara- 
tion. For  the  publishing  of  copies  to 
divers  subjects,  being  members  of  the 
committee  stated  in  the  plea*  may  well 
enough,  for  ought  appears  to  the  con- 
trary, be  the  same  publication  vrith  that 
to  divers  subjects  mentioned  in  the  de- 
claration ;  and  therefore  to  add  a  tra« 
verse  would  be  against  the  rules  of 
pleading.  But  in  the  latter  case^  the 
plea  would  be  inconsistent ;  for  the  pub- 
lication to  C.  and  Z).  mentioned  in  the 
plea  cannot  possibly  be  the  samepublic' 
ation  with  that  to  A.  and  B>  charged  in 
the  declaration.  See  ant^,  p.  22»  Ben^ 
net  V.  Filkins,  note  (2). 

Q2 


Lake  versw  King. 

term  judgment  was  given  for  the  defendant  by  Hale  cluef 
justice,  Twy^en,  and  Raimford,  upon  this  point,  namely, 
that  it  was  the  order  and  course  of  proceedings  in  parUament 
to  print  and  deliver  copies,  &c.  whereof  thej  ought  to  take 
judldal  notice.  Sir  WiUiam  Jones  counsel  for  the  pyutiff, 
and  Saundert  for  the  defendant. 


mSI. 


[  '^  1  Dominus  Rex  versus  Dickenson. 


Trin.  19Car.IL  No.  76. 

^ySARLES  the  Second,  by  the  grace  of  God,  of  Eitgbad, 
Ky  Scotland,  France,  and  Ireland,  king,  defender  of  the 
fmth,  &C.  to  the  sheriff  of  the  county  of  Fori,  and  also  to  the 
steward  of  our  court,  called  the  Tom  of  the  Uberty  ef  rt« 
Honour  of  Pomfret,  within  the  West-RiiKng  of  the  aid 
county,  greeting ;  We  being  willing,  for  certtun  reasons  us 
thereunto  moving,  that  all  and  ungular  pieaentments  of 
whatsoever  trespasses,  nuisances,  and  encroachments,  whereof 
Richard  Thomson,  George  Dickenson,  Anthony  Wright,  uA 
others,  are  presented  before  you,  (as  it  ia  said,)  be  detennined 
before  us,  and  not  elsewhere,  do  command  you,  as  we  have 
oflentimes  commanded  you,  that  you,  or  one  of  you,  do  send 
under  your  seal,  or  the  seal  of  one  of  you,  before  ns  on  the 
morrow  of  the  Hdi/  Trinity,  wheresoever  we  shall  then  be 
in  England,  all  and  singular  the  sud  presentments  with  all 
things  touching  the  same,  by  whatsoever  names  the  eud 
Richard,  George,  Anthony,  and  all  the  others,  may  be  named 
or  called  in  the  sMd  presentments,  together  with  this  our  writ, 
that  we  may  further  cause  to  be  done  thereon  what  of  right, 
and  according  to  the  law  and  custom  of  England,  we  shall  see 
fit  to  be  done:  and  this  in  no  wise  onut,  under  the  penalty  of 
80J:  Witness,  Sir  J.  Kefynge,  knight,  at  Westminster,  the 
eleventh  day  of  May,  in  the  ISth  year  of  our  reign. 
By  the  court, 

Fanshaw. 

The  execution  of  this  writ  appears  in  a  cerbun  schedule  to 
this  writ  armexed. 

Martin  Headley,  steward  of  the  Liberty  of  the  Stmour  of 
Pomjret,  in  the  county  of  York. 
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The  retam  as  to  the  defendant  Dickenson  is  as  follows:  At  The  Kino  v. 
the  great  oourt»  with  the  torn,  of  view  of  £rank  pledge  and  Dickkmsoh.. 
oonrt-Ieet,  of  the  most  excellent  princess  Henrietta  Maria,  ' 

qneen  dowager  of  England,  and  mother  of  our  sovereign  lord 
die  now  kingy  holden  for  the  liberty  of  the  wapentake  of 
Skyrachy  parcel  of  the  said  honour^  at  Seacrofi,  within  the  said 
honour,  in  the  sud  county,  within  one  month  next  after  the 
feast  of  St.  Michael,  to  wit,  on  the  17  th  day  of  October,  in 
the  18th  year  of  the  reign  of  our  sovereign  lord  Charles  the 
Second,  by  the  grace  of  God,  of  England,  Scotland,  France, 
and  Ireland,  king,  defender  of  the  faith,  &c.  before  Martin 
Headley,  gent,  steward  of  the  court  of  the  said  honour,  by  the 
oath  of  A.  B.,  &c  *  (here  the  names  of  the  jury  are  recited,)  •  See'poii,s48. 
twelve  good  and  lawful  men  inhabiting  and  residing  within  ^.^  o^ta  (l). 
the  s^d  wapentake  and  honour,  sworn  and  charged  by  the 
said  steward  of  the  said  court  to  inquire  and  present  all  and 
angular  those  things  which  to  the   said  court  belong  and      |^  185  3 
^pertain,  it  was  presented  f,  That  George  Dickenson,  late  of  t  See  poe^ 
&1UT0/2  aforessud,  within  the  said  honour,  yeoman,  before  this  1,^,  308. 
court,  to  wit,  on  the  10th  day  of  October,  in  the  18th  year  of  j°2^^# 
the  reign  of  our  sovereign  lord  Charles  the  Second,  now  king 
of  England,  &c.  with  force  and  arms  did  encroach  in  and 
upon  a  cerUun  close  of  the  said  lady  the  queen  dowager, 
called  Seacroft  Moore,  at  Seacroft  aforesaid,  within  the  saili 
honour,  and  within  the  jurisdiction  of  this  court,  and  one 
rood  of  the  land  of  the  said  close  then  and  there  with  force 
and  arms,  and  with  hedges  and  ditches,  unjustly  and  unlaw- 
fully did  inclose,  and  did  then  and  there  with  force  and  arms 
erect  a  cottage  upon  the  said  parcel  of  land  so  inclosed,  to  the 
common  nuisance  of  the  said  lady  Henrietta  Maria  queen 
dowager,  and  all  the  inhabitants  of  the  town  of  Seacroft  afore- 
sud,  and  against  the  peace  of  our  said  lord  the  now  king,  his 
crown  and  dignity.     Therefore  the   said  George  in  mercy; 
and  the  amerciament  thereof  affeered  by  John  Edmonds  and 
WUUam  Wright,  affeerors  in  this  behalf^  now  chosen  and 
sworn  in  the  said  court,  to  39  shillings. 


The  King  verms  Dickenson.  Case  21. 

T\ICKENSON  was  presented  at  a  court-leet  of  the  queen  ac.  2  Keb. 
-^-^  dowager,  that  he  with  force  and  arms  had  encroached  ^•^^'   ^ 
iipon  the  queen's  close  at  Seacroft,  within  the  jurisdictioii  of  at  a  kct  lot 

Q  3 


The  ITiTig  versui  IMdcenson. 

Ziso  V.'  &h  eooTt,  and  had  inoloaed  » lood  tfaenof,  aadlittd  oqtutl; 
KHtoK.  and  ankwfuUy  erected  a  cottage  hereon  to  Hie  comnioa 
K"*^  nuisBUce  of  the  queen  «iid  of  all  the  inhatntants  of  the  vill  of 
^'^'  Seacroft,  and  against  the  peace,  &o.  Theiefore  in  men?; 
SI  Eiii.  aQ(]  the  amerdiaiaeat  ia  afieered  to  39j> 
,jfar  ia-  -^^  ^^  preaeatnent  being  removed  into  the  king's  bench 
'  "^  ^  certiorari,  it  in*  moved  to  be  quashed,  because  it  ww  wt 
wc  lilt  fbonded  upoa  the  statute  of  3 1  Eliz.  c.  7.  of  cottages  (1) ;  far 
■"V^  it  is  not  sud,  that  the  ootti^  was  erected  for  AoMofim  (2), 
unnit  as  the  Btatate  says ;  and  it  does  not  conchide  "  t^foaat  At 
•""""^  >m  of  Me  statute  (S),"  as  it  ought,  if  it  had  been  grounded 


TUa  stBtnte  is  repealed  by  the  commanded  within  the  matemt  wordi 

3.cSa  of  the  statute.      2   Hawk.  P.  C.  249. 

Sol  Mitd.«95.     Sexv.Ifevak.  a.  110.     3.  If  an  offence  is  a  felony  at 

,  33.     Aadr.  230.  Sex  t.  Bttriat.  common  law,  and  a  statute  takes  swaj' 

1.  If  a  itiAute  makes  that  to  be  dei^  from  such  offence  when  wm- 

moMrhioh  was  not  ao  at  common  netted  under  parttcalar  eirenmstiiKMi 

r  alters  the  nature  of  ut  offence  as  the  statute  8  Elii.  c  4.  does  from 

imon  law,  as  by  making  a  misde-  the  oSlMiGe  of  stealing  from  the  poson 

r  to  become  a  felony,  the  indict-  of  another  "  privily  without  his  koo*- 

must  conclude  "  againtl  the/brm  "  ledge ; "  there,  though  the  indictmat 

is  jiutafe,"  otherwise  it  will  be  in-  must  allege  that  the    fact  was  done 

9nt    2  H.  H.  P.  C.  192.  post,  249.  "  clam  el  ttertte,"  yet  it  ought  not  to 

ner't  case.      2  Hawk.  P.  G.  251.  conclude  "  ogainH  the  form  of  At  ita- 

foLed.    Doug.  441.     The  King  ■<  fute,"  because  itwasa  ffelony  Wores 

ih,  (a)    2.  But  such  aconclunon  and  ^e  statute  takes  away  oidy  a  pn- 

>t  make  good  an  indictment  which  vilege  which  the  eommMi  law  allowed, 

[lot  bring  the  act  prohibited  or  2  H.H.  P.C.19a<£)    Butif  itdoM 


[And  the  defect  is  not  cured  by        (&)  [So  where  a  statute  merel;  in- 

it.7G. 4v&64k5.20;     1  Moody,  creases  the  puoisbment  of  an  offencf > 

I,  313.  Hex  T.  Pearmm.'}      So  a  sentence  may  be  passed  for  the  increased 

tment  by  a  magistrate,  under  the  punishment,  though  the  indictment  does 

'ay  Act,  IS G.S.C.  78.  [repealed,  not  condude  eonfra  _^*nMOffi  4*^  j   &* 

esentments  abolished,  by  stat.  &  &  that  conclusion  is  only  necessary  whea 

■.  c.  SO."}  must  conclude  "  against  a  atatnte  creates  an  ofience.  not  when  it 

onn  of  the  statute."    13  East,  258.  merely  regulates  the  punishment.  Moody, 

WitUer.    [And  in  a  penal  action  C.  C.  R.  403.  JUx  v.  C^aAttm.    Ibid- 

ilaration  must  so  conclude  ;  and  404.  Pexv.Riahworti.  lM.&Rob.463. 

not  suffice  to  conclude  "whereby  Sex  v.  Beny.     Accordingly,  in  order 

yforceofthestatutethedefendant  to  warrant  a  sentence  of  tnnsportadon 

brfdted  for  his  sud  oBence,  ftc."  for  life  after  a  previous  convictioo  for 

C.  186.  IFoA  ▼.  IfffftUden.  5  D.  fdony,  the  intfictment  need  not  conclude 

3.  S.  C.:i  eoiUm  fommn  ^     8  C.  8l  P.  735 
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upon  die  statute.     And  besides,  the  statute  appoints  a  oertain  The  King  v. 
penalty  of  lOi ;  and  in  this  respect  the  statute  is  not  pur-  I>icken8on. 


concludey  the  indictment  is  neverthe- 
less goody  and  the  words  **  against  the 
form  of  the  statute,**  shall  be  rejected 
as  surplusage.    2  H.H.  P.C.  192.    All. 
13,  4^  Page  v.  Bartoood.     Sty.  86. 
S.  C. ;  which  Case  is  also  dted  in  1  Ld. 
Raym.  150.    2  Salk.  212,  21S.  Bennet 
▼.  TaOfoi.    5.  If  an  indictment  for  an 
offence  purely  at  common  law  conclude 
"o^OMf  the  form  rf  the  statute"  it  is 
good  notwithstanding,  if  it  also  con- 
dude  ^  against  thepeaee"  (c),  and  the 
words,  **  against  the  farm  of  the  stoMe^** 
shall  be  rejected  as  surplusage.  2  Hawk. 
P.C.251.  s.  115.    4  T.  R.  202.     The 
Emgr.  Harris.  5T.R.162.  The  King 
v.MaitheiOs,  and  the  authorities  there 
dted.    Though  it  was  formerly  holden 
otherwise.      2  H.  H.  P.  C.  192.     Cro. 
Car.  464.      Chobnl^s   case,  and  see 
Doug.  441.      The  Smg-y.  Smith,  (d) 
&  It  follows,  that  if  a  statute  adds  a 


new  penalty  to  an  offence  at  common 
law,    and    the    indictment    concludes 
against  the  form  of  the  statute,  but  does 
not  bring  the  offence  within  it,  it  is 
good  at  common  law,  and  the  words, 
*' against   the  farm    of  the  statute/' 
shall  be  rejected.    2  Hawk.  P.  C.  251. 
S.115.  S.  P.      All.  43,  44.      Page  v. 
Harwood.     8  Bac  Abr.  97.     4  T.  R. 
202.     The  Kmg  ▼.  Harris.     Though 
Lord  HaU^  relying   upon  PenhaUo^s 
case,    Cro.    Eliz.    231.   pi.    23.,  and 
Cholmleg'B  case,  Cro.  Car.  465.,  holds 
the  contrary.    ?•  An  indictment  for  an 
o^nce  created  by  statute  ought  not  to 
recite  it    If  however  it  be  recited  and 
mis-recited  in  a  substantial  part  of  the 
purview  of  the  statute,  SUch  variance 
is  fatal,  notwithstanding  it  concludes 
"  against    the  form    cf  the   statute.** 
2  H.  H.  P.  C.  172.    2  Hawk.  P.  C.  245. 
s.  loa  246.  s.  101.  (e)    8.  If  a  statute 


Reg.  V.  Bleaf  coram  PattesonJ.  An  in- 
dictment for  a  common  law  felony  com- 
mitted abroad,  but  triable  here  by  sta- 
tute, need  not  conclude  contra  formam 
^c    Rus8.  &  R.  294.  Rex  v.  SawgerJ] 

(e)  [An  indictment  for  a  felony, 
whether  at  common  law  or  by  statute,  as 
wen  as  for  a  misdemeanor,  must  con- 
tain a  *'  contra  pacem  ;**  and  the  defect  is 
not  cured  by  laying  the  offence  to  have 
been  contra  formam  stafuti.  Russ.  &  R. 
176.  Bex  V.  Cook.  But  unless  the 
objection  is  taken  on  demurrer,  the  de- 
fect is  cured  by  stat  7  G.  4.  c.  64.  s.  20. 
(See  2  M.  &  Rob.  109.  Bex  v.  Smith.) 
A  conclusion  against  the  peace  of  the  now 
king,  for  an  offence  in  the  reign  of  the  late 
king,  is  cured  by  this  statute.  1  Moody, 
C.  C.  R.  352.  Bex  v.  Chalmers.^ 

(d)  2Ld.  Raym.  1163.  Beg.y.  Wigg 
8.P. 


(c)  See  6  T.  R.  773.  Bing  v.  Mar-* 
sackj  in  which  a  distinction  was  made 
in    argument    between   a    conclusion 
«(  against  the  form  of  the  said  statute,** 
and  a  conclusion  '<  against  the  form  of 
"the  statute  in   such  case  made  and 
"  provided,**  and  cases  were  cited  in 
which  the  latter  had  been  held  to  cure 
a  mis-recital,  viz.    1  Lutw.  140.    Bond 
and  Tricket*s  case.  3  Keb.  468.  Palmer 
and  Taylor*B  case.      1  Ld.  Raym.  382. 
PlaU  V.  Hill,  per  HoU  C.  J.    But  the 
court  in  giving  judgment  took  no  no- 
tice of  this  distinction,  and  judgment 
was  arrested.     And  it  may  be  observed, 
that   the    cases    cited    were    none    of 
them    cases    of  variance  "  in  a.  sub- 
<<  stantial  part  of  the  purview  of  the  sta- 
"  tute."    In  fact,  in  the  first  case  the 
place,  and  in  the  second  the  time^  at 
which  the  parliament  was  begun  to  be 
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The  EiKG  9.  sued.  (4)    Then  at  common  law  the  presentment  is  not  good ; 
DicicsNsoN.  because  an  encroachment  upon  the  lord  of  a  manor,  and  an 

inclosure  of  the  waste,  and  erecting  a  cottage  upon  it,  is  no 


refers  to  a  former  statute,  and  adopts 
and  cootinnes  the  provisions  of  it,  the 
indictment  must  conclude  against  the 
form  of  the  Haiuie,  1  Lutw.  215. 
RuUey  y.  BeU.  2  Hawk.  P.  C.  c.  25. 
s.  117.(/) 

(4)  The  distinction  seems  to  be  this : 


where  a  statute  makes  unlawful  that 
which  was  lawful  before,  and  appoints 
a  specific  remedy,  that  remedy  must  be 
pursued,  and  no  other.  Cro.  Jac  644. 
Castles  case.  1  Salk. 45.  Stephens r. 
WcUson.  Com.  Dig.  Indictmeni  (E.). 
2  Burr.  803.   TheKingv.RobinstnL^^) 


holden  was  the  only  thing  mis-recited ; 
and  in  the  third,  Lard  Holt  expressly 
eonfines  his  obsenration  to  a  variance 
in  the  time.  The  same  observation  ap- 
plies to  Cro.  Car.  232.  The  King  and 
Barnes  Y.Hill  and  another^  cited  in 
1  Chitty  on  Criminal  Law,  p.277.»  in 
support  of  this  distinction.  [As  to  a 
variance  in  setting  out  the  title  of  a 
statute,  see  1  Q.  B.  747*  Nixon  v. 
Nanney.'] 

(J)  But  where  a  statute  has  been 
whollv  discontinued,  and  is  afterwards 
revived,  there  seem  to  have  been  some 
opinions,  that  a  prosecution  on  it  ought 
to  conclude  '^  against  the  form  of  the 
^statutes:'  2  Hawk.  P.  C.  c.  25.  s.  117. 
However,  it  was  otherwise  held  in  2  Elast's 
P.  C.  601.  MorgavLS  case ;  and  see  also 
Ibid.  599.  Phipoes  case.  2  Hale,  173. 
and  Cro.  £liz.  750.  Dingley  v.  Moore. 
Where  one  statute  [  imposed  a  stamp 
duty,  and  enacted  a  particular  mode  of 
stamping,  which  mode  was  repealed  by 
a  subsequent  statute,  and  another  sub- 
stituted for  it,  an  indictment  for  forg- 
ing the  latter  stamp,  concluding"  against 
<<  the  form  of  the  statuls^  was  holden 
good.      2  Leach's  Crown  Cases,  827. 
CoUin£s  case.    Where  the  right  of  ac- 
tion is  given  to  the  informer  by  one 
statute,  and  the  penalty  by  another,  it  is 
not  sufficient  to  state  that  by  force  of 
the  statute  an  action  had  accrued,  &c 
2  East,  338.  Lee  v.  Clarhe.    But  see  7 


East,  516.  Lord  Clanriearde  v.  Stokes, 
semble  contra.  [See  also  Ross.  &  R. 
425.  Hex  v.  Pirn,  where  it  was  held 
that  if  one  statute  subjects  an  act  to  a 
pecuniary  penalty,  and  a  subsequent 
statute  makes  It  a  felony,  an  indictment 
for  the  felony,  concluding  against  the 
form  of  the  statHte^  is  right.  (But  see 
1  Carr.  &  M.  299.  Bex  v.  Adams.)  By 
Stat.  7  G.  4.  c  64.  s.  20.  no  judgment 
upon  any  indictment  or  ioformation, 
for  any  felony  or  misdemeanor,  whether 
after  verdict  or  outlawry,  or  by  con- 
fession, default,  or  otherwise,  shall  be 
stayed  or  reversed  for  the  insertion  of  the 
words  "  against  the  form  of  the  statute," 
instead  of  the  words  *^  against  the  form 
**  of  the  statutes,"  or  vice  versd.^ 

(ff)  [However,  where  an  offence  is  not 
so  at  the  common  law,  but  made  an  of- 
fence by  act  of  parliament,  an  indictment 
will  lie  where  there  is  a  substantive  pro- 
hibitory clause  in  such  act  of  parliament; 
though  there  be  afterwards  a  particular 
provision  and  a  particular  remedy  given. 

1  Burr.  545.  Bex  v.  Wright,  by  Denison 
J.    5  B.  &  Ad.  555.    Bex  v.  Gregory. 

2  Nev.  &  M.  478.  S.  C.  And  it  is  stated 
as  an  established  principle,  that  when 
a  new  offence  is  created  by  an  act  of 
parliament,  and  a  penalty  is  annexed  to  it 
by  a  separate  and  substantive  clause^ 
it  is  not  necessary  for  the  prosecutor 
to  sue  for  the  penalty ;  but  he  may  pro- 
ceed on  the  prior  clause,  on  the  ground 
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offence  punishable  in  a  leet^  for  which  the  offender  can  be 
amerced;  for  it  is  not  a  public  nuisance,  but  a  particular 
damage  to  the  lord :  and  although  it  might  be  presented  at 
the  court-leet  for  the  information  of  the  lord,  yet  the  court 
cannot  amerce  the  offender  for  it:  and  the  court-leet  can 
amerce  for  none  but  public  nuisances,  and  not  for  a  particular 
trespass  to  the  lord  or  any  other  person,  for  which  an  action 
lies  by  them  to  recover  damages:  and  so  are  the  books*, 
48  Edw.  3.  8.  a.  12  H.  4.  8.  b.  express.  (5)  And  so  was  the 
opinion  of  the  court ;  and  the  presentment  was  quashed  on 
the  motion  of  Saunders. 


The  Kino  r. 
Dickenson. 


[  136  ] 
*Fiti.  Bwre^ 
187.  Bro.  Cus- 
toms, 16. 
Amerokmenti^ 
19. 


Bat  where  an  offence  was  antecedently 
punishable  by  a  common  law  proceed- 
ing, as  by  indictment,  and  a  statute  pre- 
scribes a  particular  remedy,  there  such 
particniar  remedy  is  cumtdaiivei  and 
proeeedings  may  be  had  either  at  com- 
mon law,  or  under  the  statute.  As  if 
a  statute  gives  authority  to  the  court 
of  quarter  sessions  to  make  an  order 
respecting  some  particular  thing  men- 
tioned in  the  statute,  and  prescribes  a 
particular  remedy  in  case  of  disobe- 
dience, the  party  may  be  proceeded 
against  either  according  to  the  method 
prescribed  by  the  statute,  or  by  way  of 
iodictment  at  common  law,  because 
disobedience  to  an  order  of  sessions  was 


an  offence  indictable  at  conunon  law. 

2  Salk.  460.  Queen  v.  Wigg.  2  Burr. 
203.  Rex  v.  Robinson  ;  and  Rex  v.  Boys^ 
there  cited  for  not  paying  the  costs  of 
an  appeal  against  a  rate ;  and  see  S.  P. 
4.  T.R.202.    Rex  y.Harris.  (h) 

(5)    And    herewith    agree    Sir    T. 
Raym.  160.    2  Keb.  139.  Rex  v.  Ayres. 

3  Keb.  644.  1  Leon.  242.  Blunt  t« 
WhUeacre's  case.  2  Rol.  Abr.  8S.  pi.  7» 
8.  I  Hawk.  P.  C.  197.  s.  2,  3.  S  Burr. 
1702.  Rex  V.  Siorr.  1706.  Rex  w.Air 
kins.  1707.  Rex  v.  GiUeit.  1781.  Rex 
V.  Bake,  And  the  amerciament  is 
equally  illegal,  although  there  be  a 
custom  to  warrant  it*  6  T.  R.  511. 
Wood  V.  Lovatt*  (i) 


of  its  being  a  misdemeanor.  4  T.  R. 
205.  Rex  V.  Harris^  by  Aslihurst  J.  1 
Russell  on  Crimes,  47. 2d.  ed.] 

(A)  See  also  2  Cowp.  648.  Rex  v. 
Balme.  [3  B.  h  A.  163.  Rex  v.  Carlihy 
per  Ahhott  C.  J.  AccordJ^  So  to  ob- 
struct the  execution  of  an  act  of  par- 
liament is  indictable  at  common  law. 


2 Doug. 441.  Rex^r. Smith.  [11  A.  ft  E. 
727.  Rex  v.Price.  3  P.&D. 421.  S,C.] 
*  (t)  The  principal  case  does  not  ap- 
pear to  have  been  cited  in  Cowp.  458. 
7%e  King  v.  Rowpell;  in  which  it  was 
held,  that  a  presentment  at  a  couri-leet 
may  be  removed  into  K.  B.  by  certiorari^ 
and  may  be  there  traversed. 


Qroacher  vertus  OoDlns. 

Croacher  versus  C3oUiD8. 
MidL  19  Car.  IL  Reffa.    Bak  3S2. 


fBI 


>E  it  retnembeied,  that  heretf^of^  to  wit, 
in  the  term  of  the  Sbfy  Trinify  last  past, 
before  oar  l:iTd^&tix)g»tiFe»inimtter,oainaEhayCromdia-, 
of  die  pariah  of  Corhampten,  in  the  county  nforewid,  esqiiirc^ 
vito  sues  ia  this  behalf  as  well  for  onr  lord  the  king  aa  for 
himself,  hj  Charles  BaBett,  his  attorney,  and  toought  here  into 
the  court  of  oar  said  lord  th^  king  then  there,  his  certain  bill 
agwnst  ffilHam  ColHtu,  esquire,  proprietor  of  the  rectory  of 
the  pariah-chnrch  of  Corkampttm  aforesaid,  aa  he  asserts,  in  the 
custody  of  the  mardial,  &c.  of  a  plea  of  trespass  and  cod- 
bitioD.  tempt ;  and  there  ace  pledges  of  prosecuting,  to  wit,  John  Doe 
and  Siehard  Roe;  which  aud  bill  follows  in  these  words, 
that  is  to  say :  SouthamptoHi  to  wit,  Hettry  Cnmdur,  of  the 
parish  of  Corhampton,  in  the  county  afbreeaidj  esquire,  who  sues 
in  this  behalf  as  well  for  our  lord  the  lung  as  for  himself,  onn- 
pluns  of  WUGam  CoUms,  esquire,  proprietor  of  the  rectory  of 
the  pariah-«huich  of  Corhampton  aforesaid,  as  he  asserts,  being 
in  the  custody  of  the  marshalof  themarshalseaof  ourlordthe 
king,  before  the  king  lumself,  of  a  plea,  wherefore  he  prose- 
CQted  s  [dea  in  the  court-christian,  after  his  eud  majeety'B 
prohibition  (1)  to  the  contrary  thereof  first  directed  and  deli- 

)  This  action  is,  in  ootion  of  law,  and  thereby  to  give  the  action  the  re> 

led  upOD   an  attachment  against  quisites  of  a  suit.     The  supposed  con- 

efendant,  for  a  contempt  in  pro-  tempt  however  is  the  reason  of  its  being 

ng  after  a  writ  of  prohibition  has  a  qui  tarn  action  (a) ;  because  it  is  an 

served  upon  him.     But  it  is  a  established  rule,  that  in  every  case  of  a 

fiction,  used  for  the  purpose  of  contempt  to  the  Icing,  the  action  most 

g  with  greater  certainty,  whether  \x  as  toell  to  eauteer  the  king  lutiie  party 

nferior   court   ought  to  proceed  suing.    Moor,  64.    This  fiction  seems 

w  in  the  suit.     The  defendant  is  to  have  been  derived  from  the  ancient 

1  foct  served  with  a  writ  of  prohi-  practice  in  prohibition.     For  tt  is  said, 

I,  and  therefore   has   not  in  fact  that  formerly  the  courts  of  common 

red  any  contempt  for  a  disobedi-  law  could  not  grant  aprohibition  inany 

of  it     But  this  matter  is  alleged  case,  unless  the  party  were  in  contempt 

inn's  sake,  to  entitle  the  plaintiff  for  proceeding  after  he  was  served  with 

onand  damages  of  the  defendant^  an  original  writ  of  prohibitioo  out  of 


I  TheaotJOBisnotDowfrnteffi.    See  1 W.  4.C.  Sl.post,  lS6&note(c> 


na.  19  &  20  Gar.  11.  Regis. 

tered  to  hnA^  for  tim,  to  wit,  that  whereas  within  the  said 
puriah  of  Corhampton  there  are,  and  firom  time  whereof  the 
memory  of  man  is  not  to  the  contrary  there  have  been,  as 
well  a  rector  and  vicar,  as  a  rectory  and  vicarage,  of  the 


136a 

CaOVCHKR 

Collins. 


Chancery,  and  an  aUas  and  pluries  di- 
rected to  him.  In  that  case  an  attach- 
ment for  prohibition  issued  against  him 
returnable  in  the  K.  B.  or  C.  B.  (see 
the  form,  Reg.  33.  b.),  whereon  the 
party,  who  sued  out  the  writ  of  prohi- 
bition, might  declare  to  riBcover  the 
(huoages  he  had  sustained  by  the  de- 
fendant's obstinacy.  12  Rep.  58.  Lang- 
dak*A  case.  Sir  Edward  Coke  in  the 
same  report  says,  the  attachment  is 
only  a  jndieial  writ ;  but  this  appears 
to  be  a  mistake ;  it  seems  certain  that 
it  is  an  original  writ  It  begins  as 
original  writs  do,  with  ^  si  A.  B.feceril 
k  tecurumj  &c.  tunc  pone,  &c,  Reg. 
55.  a.  1  B.  &  P.  121.  Jefferson  v. 
Biskop  of  Durham,  But  the  modem 
pnetice  is  to  file  a  suggestion  (b)  in 
court,  stating  the  nature  of  the  case  and 
the  proceedings  in  the  court  below,  and 
concluding  with  a  prayer  for  a  prohi- 
bition. See  the  Books  of  Entries,  tit 
Prohibition^  passim.  If  the  suggestion 
be  to  stay  a  suit  in  the  ecclesiastical 
court  for  substraction  of  tithes  or  other 
ecclesiastical  dues,  it  must  be  proved  by 
two  witnesses  by  virtue  of  stat  2  &  3 
£dw.  6.  c  13.  s.  14.  But  this  sta- 
tute only  extends  to  tithes  payable  de 
jmret  and  not  to  such  as  are  against 
common  right  2  Inst  662.  So  it  is 
said,  that  proof  is  not  necessary  where 
the  suggestion  is  in  the  negative;  as 
that  the  parsonage  is  not  impropriate ; 
or  that  the  land  does  not  lie  in  the  pa- 
rish ;  or  that  the  parson  is  not  inducted; 
for  the  quaint  reason  that  a  negative 
cannot  be  proved.  Ibid.    So  where  the 


suggestion  is  that  the  parson  has  made 
a  contract  or  agreement  for  his  tithes, 
no  proof  is  necessary.  Yelv.  102.  Tan- 
ner  v.  SmalL  Ibid.  119.  Cobb  v.  Hunt. 
However,  when  the  party  must  prove 
the  suggestion,  an  entry  of  the  proof 
which  he  has  made  is  then  drawn  out 
and  entered  of  record.  See  the  form 
Cromp.  Prac  281.  2d  ed.  Upon  this 
suggestion,  the  court  grants  a  rule  to 
shew  cause  why  a  prohibition  should 
not  issue,  which  is  afterwards^  made  ab- 
solute or  discharged,  according  to  the 
circumstances  of  the  case.  If  it  be  a 
nice  or  doubtful  case,  the  court  will 
make  the  rule  absolute,  and  direct  the 
party  applying  to  declare,  which  he  does 
by  serving  the  other  side  with  the  rule, 
without  taking  out  a  writ,  and  then 
delivering  his  declaration.  Bull.  N. 
P.  218.    But  as  the  direction  to  de- 

*      * 

clare  is  in  favour  of  the  defendant,  he 
may  afterwards  submit  and  refuse  the 
declaration,  and  the  court  will  on  his 
application  stay  the  proceedings  with- 
out costs.  2  Str.  1149.  Gegge  v.  Jones* 
So  when  the  court  is  of  opinion  that 
there  should  be  a  prohibition,  the  party 
against  whom  it  is  prayed  has  in  a 
manner  a  right  to  insist  that  the  plain- 
tiff shall  declare;  though  the  person 
who  applies  for  the  prohibition  has 
no  such  rights  when  the  court  is  of 
opinion  against  the  prohibition.  1  Black. 
Rep.  81.  Rex  v.  Bishop  of  Ely.  S.  C. 
1  Burr.  198.  If  a  verdict  be  for  the 
plaintiif  upon  an  issue  joined  on  this 
declaration,  the  jury  only  give  nominal 
damages.    Bull  N.  P.  219.    By  stat 


(&)  This  is  no  longer  neeeBsary.     See  1  W«  4.  c.  21.  post,  1S6  b.  note  {t). 


36  2i  '  Croucher  verms  OoUms. 

i^ROUCMER    panali-chiircli  of  Corbampton  aforeaiud,  wliifih  said  rectoi;  U, 

**■  and  during  the  whole  time  aforeaiud  hath  been,  a  rectoiy 

oLLrMi.^    impropriate.     And  whereaa  within  the  siud  pariah,  and  tlie 

bounds,  limits,  and  titheable  places  thereof,  there  is,  and  dtuii^ 

&  9  W.  3.  c  11.  to  suits  upon  pro-  his  ct»ts;  and  if  the  plaintiff  ihall  be 

Utioni,  the  plaintiff  obtaining  judg-  nonsuit  or  diacontinuei  or  a  verdict  past 

ent,  or  an  award  of  execution  afier  against  him,  the  defendant  sIibII  recorer 

'eapkadtd  or  demurrtr,  shall  recover  his  costs  (c) 


(e)  [Most  important  alterations  in  issue,  as  justice  may  require ;  and  the 
le  subjects  of  the  above  notes  have  party  in  whose  favour  judgment  shall  be 
3eu  made  by  stat.  1  W.  4^  c.  '21^  which,  given,  whether  on  nonsuit,  verdict,  de- 
ter recitiDg  that  the  filing  a  suggestion  murrer,  or  otherwise,  shall  be  entitled  to 
1  record  on  application  for  a  writ  of  the  costs  attending  the  application  and 
rohibition  is  productive  of  unnecessary,  subsequent  proceedings,  and  havejndg- 
[pence,  and  that  the  allegation  of  con-  ment  to  recover  the  same ;  and  in  case 
mptinadeclarationinprohibitionfiled  a  verdict  shall  be  given  for  the  part;- 
;fore  writisBuedisanunnecessaryfonn,  jJaintiff  in  such  declaration,  it  shall  be 
id  that  it  is  expedient  to  make  some  lawful  for  the  jury  to  assess  damages, 
itter  provision  for  payment  of  costs  in  for  which  judgment  shall  also  be  given, 
ises  of  prohibition,  enacts  "  that  it  shall  but  such  assessment  shall  not  be  neces* 
A  be  necessary  to  file  a  suggestion  on  sary  to  entitle  the  plaintiff  to  costs.' 
ly  application  for  a  writ  of  prohibition,  This  statute  does  not  enable  the  court, 
it  such  application  may  be  made  on  where  a  party  has  declared  in  prohibi- 
fidavits  only.  And  incase  the  party  tion  and  succeeded,  to  grant  him  his  costs 
iplying  sh^  be  directed  to  declare  in  in  the  court  below.  5  B.  &  Ad.  458. 
Tohibition  before  writ  issued,  such  de-  Tetsinumd  v.  YardUg.  And  the  .\cl 
aration  shall  be  expressed  to  be  on  does  not  apply  where  there  are  oo 
ehalf  of  such  party  only,  and  not,  as  pleadings;  and  therefore  where  a  rule  is 
eretofore,  on  the  bebalf  of  the  party  and  made  absolute  for  issuing  a  prohibition) 
'his  majesty;  and  shall  cootaio  and  set  the  costs  of  the  rule  cannot  be  granted, 
rth  in  a  concise  manner  so  much  only  I  Dowl.  440.  Jttx  v.  Kealing.  In  a  esse 
'  the  proceeding  in  the  court  below  as  decided  before  this  Act  was  passed, 
ay  be  necessary  to  shew  the  ground  where  it  was  made  a  term  on  enlarging 
'  the  application,  without  alleging  the  a  role  for  a  prohibition,  that  the  party 
Jivery  of  a  writ  or  any  contempt,  and  applying  should  declare,  and  he  did 
lall  conclude  by  praying  that  a  writ  of  declare,  and  the  defendant  instead  of 
-ohibitian  may  issue ;  to  which  decla-  pleading  obtained  a  judge's  order  for 
tion  the  party  defendant  may  demur  sUying  proceedings  upon  payment  of 
■  plead  such  matters  by  way  of  traverse  costs  incurred  since  the  rule  to  declare; 
'  otherwise,  as  may  be  proper  to  aliew  upon  motion  to  set  aside  that  order,  it 
at  the  writ  ought  not  to  issue,  aud  was  held  that  the  plaintiff  in  prohibitira 
include  by  praying  that  such  writ  may  was  not  entitled  to  any  further  costs. 
>t  issue;  and  judgment  shall  be  given  1  B.  &  Ad.  154.  Pewtrett  v.  Haraty. 
at  the  writ  of  prohibition  do  or  do  not  Since  the  new  Act  several  pleas  may  be 


OLLIKS. 


Hil,  19  &  20  Car.  II.  Regis.  136  c 

the  whole  time  aforesaid  there  hath  been,  a  great  quantity    Crouchek 
of  arable  land,  amounting  to  the  number  of  400  acres  of     ^  v* 
arable  land,   with  the  appurtenances.     And  whereas  also        ^^^ 
within  the  said  parish,  and  the  boimds,  limits,  and  titheable 
places  thereof,  agriculture  now  is,  and  for  all  the  time  afore- 
said has  been,  much  used  and  exercised :  and  whereas  in  every 
jear,  from  the  whole  time  aforesaid,  a  great  part  of  the  said 
land  has  been  used  to  be  sown  with  com  and  grain,  and  by 
reason  of  such  agriculture  a  great  quantity  of  com  yearly, 
daring  the  whole  time  aforesaid,  hath  been  had  and  received 
withm  the  stud  parish,  and  the  bounds,  limits,  and  titheable 
places  thereof,  which  said  com  never  would  have  been  had 
and  received  unless  by  the  labour  and  industry  of  the  persons       [  1S7  ] 
who  in  form  aforesaid  exercised  agriculture  in  the  parish 
aforesaid,  and  who  made  hedges  and  fences  around  the  arable 
lands  where  the  said  com  grew,  for  the  safety  and  defence  of 
the  same.    And  whereas  also  the  tenth  part  of  such  com, 
yearly  growing  and  arising  within  the  said  parish,  and  the 
bounds,  limits,  and  titheable  places  thereof,  for  the  tithe 
thereof,  during  all  the  time  aforesaid,  hath  been  yearly  pay- 
able, pud  and  rendered,  to  the  rector  or  proprietor  of  the 
rectoiy  of  the  said  parish-church,  or  to  his  fanner  or  deputy  of 
the  sud  rectory,  or  of  the  tithes  thereof,  for  the  time  being ; 
and  the  rector  or  proprietor  of  the  rectory  of  the  said  parish- 
chnrch,  or  his  farmer  or  deputy  of  the  sdd  rectory,  or  of  the 
tithes  thereof,  for  the  time  being,  has  for  all  the  time  afore- 
said received  and  had  the  tenth  part  of  such  com  growing, 
arifflng,  and  renewing  within  the  said  parish,  and  the  bounds 
limits,  and  titheable  places  of  ^the  said  parish  for  the  tithes 
thereof.     And  whereas  there  is,  and  from  all  the  time  afore- 
said there  hath  been,  within  the  said  parish,  and  the  bounds^ 
limits,  and  titheable  places  thereof,  the  following  custom  of 
and  concerning  the  tithes  of  frith  and  wood  being  sylva  cedua, 
and  under  the  growth  of  twenty-one  years,  sprays  and  twigs, 
cat  down,  cropt,  lopt,  or  topt  off  and  from,  any  trees  growing 
within  the  said  parish,  and  the  bounds,  limits,  and  tithe- 
able places  thereof,  to  be  applied  to  or  used  about  the  erect- 
ing, making,  and  repairing  of  the  hedges,  being  ruinous  and 
in  decay,  within  the  said  parish,  and  the  bounds,  limits,  and 

pleaded.  4  A.  &  £.  283.  Hall  v.  Maule,  party,  and  he  could  not  be  bound  by 

5  Nev.  h  M.  455.  S.  C.     Under  the  old  the  statute  of  Anne,  as  he  was  not  named 

law,  there  could  be  only  one  plea ;  be-  in  it] 
cause  the  king  was  considered  to  be  a 


Ck 

nsRBR    tjthesble  i^aoee  oft 

'•  c:  growing,  and  not  e 
'•"'^,  say,  that  every  perw 
trees  who  should  en 
parcel  tbaieof,  and  i 
out  down,  cropt,  lof 
repairing  of  the  hec 
the  Bud-parisb,  and 
thereof  for  the  safei 
reason  that  the  fami 
and  lUDiig  agticultut 
limits,  and  titheabl< 
better  exercise  and  t 
and  grain  there ;  an 
erecting,  making,  at 
ouB  and  in  decay  aa 
a^d  pairiah,  and  the 
of,  for  all  the  time 
38  "}  kept  esfe,  and  prea 
conanmed  by  cattle 
purpose :  and  as  the 
within  the  BEud  pari 
of  the  rectory  of  tin 
greater  abd  more  pi 
of  the"  Com  and  ^ 
increa^g  witbin  tb 
titheable  places  ther 
severed  and  divided 
kind,  upon  the  landi 
use  of,  and  been  hi 
proprietor  of  the  n 
farmer  or  deputy ;  o 
the  memory  of  man 
been  acquitted  and  d 
tithes  as  well  of  the 
trees,  growing,  cut  < 
palish,  and  the  bou 
and  applied  to  die 
which  s^d  lithe  of  t 
that  purpose  above  c 
served  for  the  rectoi 
parish-church,  or  hii 
yeu-i  during  nil  the  t 
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in  M  oontentmenty  payment^  and  satiflfiEK^ioiD^  and  in  the   Croucrba 
stead  and  place  of  all  tithes  of  the  premises  in  form  aforesaid,  v- 

cut  down,  crept,  lopt,  or  topt,  and  applied  to  and  used  about  ^  €olliks,^ 
the  fleveral  purposes  above  mentioned*     And  whereas  also,  in  ' 

the  sevend  and  respective  years  of  our  Lord  one  thousand  six 
hundred  and  sixty-two,  and  one  thousand  six  hundred  and 
azty-tfaree,  eighty  cart-loads,  and  no  more,  of  firth  or  wood, 
bdng  sSoa  ceduoy  under  the  growth  of  twenty-one  years, 
growing  within  the  said  parish,  and  the  bounds,  limits,  and 
titheable  places  thereof,  had  been  cut  down  by  him  the  said 
Baayj  sod  had  been  applied  to  and  used,  without  any  sale  or 
other  profit  made  thereof,  about  the  erecting  and  repairing 
of  hec^es  being  in  decay,  indonng  100  acres  of  arable  land 
theretofore  sown  in  those  several  years  with  grain,  that  is  to 
say,  wheat,  lye,  barley,  peas,  beans,  and  oats,  within  the  said 
parish,  and  the  bounds,  jimits,  and  titheable  places  thereof,  * 
for  die  8a£sty  of  the  com  and  grain  there  grt)wing  in  those 
yean,  according  to  the  said  custom,  and  not  otherwise  dis- 
posed of.  And  whereas  by  a  statute  in  the  parliament  of  [  1S9  ] 
Edward  YL  late  long  oiEnglandy  at  fVestmiTister,  in  the  county 
of  Middlesex f  in  the  second  year  of  his  reign,  (amongst  other 
tUogs,)  it  is  enacted  and  established,  diat  no  person  should  be 
sued,  or  otherwise  compelled  to  render,  give,  or  pay  any  tithes 
for  any  manors,  lands,  tenements,  or  hereditaments,  which 
by  the  laws  and  statutes  of  this  kingdom,  or  by  any  privileges 
or  prescriptions,  were  not  chargeable  with  the  payment  of  any 
such  tithes,  or  which  had  been  discharged  by  any  composition 
real  as  by  the  said  act  (amongst  other  tldngs)  more  fully 
appears.  Neverthdess  the  said  WiKam  Collins,  proprietor  of 
the  rectory  of  the  parish  chnrch  of  Carhampton  aforesaid,  as 
he  asserts,  not  being  ignorant  of  the  premises,  but  contriving, 
contrary  to  the  due  form  of  the  law  of  the  land  of  this  king- 
dom of  England,  and  contrary  to  the  form  and  efiect  of  the 
eaid  statute,  and  the  custom  and  prescription  aforesaid, 
unjustly  to  vex,  oppress,  and  aggrieve  the  said  Henry 
Crweker,  and  also  to  disinherit  our  sovereign  lord  the  king 
and  his  royal  crown,  and  to  draw  the  conusance  of  a  plea 
which  belongeth  to  our  said  sovereign  lord  the  king  and  his 
T0J2I  crown,  and  not  to  the  court-christian,  to  another  exa- 
nunation  in  the  court-christian,  drew  the  said  Henry  into  the 
coort-christian  before  the  worshipful  and  excellent  GUes  Stoeit 
bught,  doctor  of  laws,  lawful  official  of  the  court  of  arched 
for  and  conceniing  tbo  eubtxaction  of  the  tithes  of  the  sud 
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Ckocchbk    wood  bj  him  the  said  Henry  m  u  aforcsud  in  the  sud  yean 
.  „    ***  cat  down,  ^iplied,  and  employed,  and  by  the  nid  /fairy  in 

■  the  said  yean  euppoeed  to  be  subtracted  and  not  paid  to  d>e 

Bud  WUUam,  and  for  non-payment  of  the  treble  valne  of  the 
tithes  of  the  stud  wood  in  those  years,  contrary  to  the  Bud 
custom  and  prescription,  and  the  kw  of  this  reahn  of 
England;  and  the  eud  WiUiam  on  that  occasion  unjustly  com- 
pelled him  the  said  Henry  to  appear  in  the  sud  conrt-dirisliaii 
before  the  euA  spiritual  judge,  and  to  make  answer  to  the  sud 
WilUam  of  and  upon  the  premises.  And  althon^  the  sud 
ftliHton  had  and  received  in  those  years  the  tithes  <^  the  said 
com  and  grain  in  kind,  growing,  cut  down,  reaped,  aod  taken 
within  the  said  parish  in  those  years  in  and  upon  the  said  100 
acres  of  arable  land  to  his  own  use  and  behoof,  which  ooaM 
not  have  been  had  or  taken  in  those  years  without  the  labour 
-  and  industry  of  the  sud  Henry,  so  as  aforesaid  ezerciuug 
agriculture  in  the  sud  parish,  in  full  and  entire  contentment, 
payment,  satisfaction,  and  discharge,  and  in  the  name  and  stead 
of  all  tithes  of  firth  growing,  cut  down,  cropt,  lopt,  or  topt 
in  the  sud  years  within  the  said  parish,  and  the  bound^ 
limits,  and  titheable  places  thereof,  and  applied  to  and  used 
about  the  purposes  in  manner  and  form  above  specified, 
L  140  J  according  to  the  said  custom ;  and  although  the  sud /f<niry,  in 
the  said  court-chriatian  before  the  etud  spiritual  judge,  did 
often  pkad  and  allege  the  stud  matter  in  his  discharge  in  the 
premises  there,  and  oSer  to  prove  the  same  by  incontrovertible 
evidence,  yet  the  sud  spiritual  judge  did  altogether  refuse 
to  admit  the  said  plea  and  allegation :  and  the  said  Willian 
doth  with  all  his  might  endeavour  and  d^y  contrive  to  pro- 
cure him  the  said  Henry  to  be  condemned  in  the  said  pre- 
mises in  the  stud  court-christian,  and  by  a  definitive  sentence 
of  the  siud  court-christian  to  compel  him  to  pay  the  said 
tithes  by  the  said  fFUliam  In  manner  aforesaid  demanded,  in 
contempt  of  our  sud  sovereign  lord  the  king;  and  although 
the  writ  of  our  said  lord  the  now  king  of  prohibition  in  this 
behalf  to  the  contrary  thereof,  on  the  tenth  day  of  June,  in 
the  nineteenth  year  of  the  reign  of  our  said  lord  the  now  king, 
at  Corhampton  aforesud,  in  the  said  county  of  Southampton, 
was  directed  and  delivered  to  the  »ud  spiritual  judge,  yet  the 
said  WiUiam  Collins,  after  his  said  nii^esty's  prohibition  to  the 
contrary  thereof  first  directed  and  delivered  in  form  aforcsud, 
to  wit,  OD  the  said  twentieth  day  of  Jmut  in  the  nineteenth 
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year  afioesud,  at  the  said  parish  (2)  of  Carhamptan,  in  the 
said  oonnfy  of  Southamptany  proceeded  further  in  prosecuting 
the  said  plea  against  the  said  Henry y  notwithstanding  his  said 
majesty's  writ  of  prohibition  first  directed  and  delivered  (3)  to  ' 

him  to  the  contrary^  in  contempt  of  our  sovereign  lord  the 
kii^  and  to  the  damage,  prejudice,  impoverishment,  and 
maaifeat  grievance  of  the  said  Henry,  *and  against  the  form 
and  effect  of  the  said  custom  and  statute.  Wherefore  the 
ttid  Henry,  who  sues,  &c  as  aforesaid,  saith  that  he  is  injured, 
and  hath  sustained  damage  to  the  value  of  forty  pounds;  and 
therefore,  as  well  for  our  sovereign  lord  the  king  as  for  him- 
0el(  brings  this  suit,  &c. 

And  now  here  at  this  day,  to  wit,  on  Wednesday  noxt  after  Plea  and 
three  weeks  of  SL  Michael  in  this  same  term,  until  which  day        ""^* 
the  said  WUUam  had  leave  to  imparl  to  the  said  bill,  and  then 
to  answer,  &c.  before  our  lord  the  king  at  fVestminsterj  come 


(2)  It  doe^  not  aeem  neceaaar)'  to  lay 
t  venne  where  the  defendant  proceeded 
in  the  aiut  after  he  was  served  with  a 

« 

writ  of  prohibition,  this  being  an  im- 
nuiterial  allegation.  The  court  takes 
notice  of  the  practice  of  the  inferior 
coart  to  desist  from  any  further  prose- 
entioa  of  the  suit,  after  an  application 
Has  been  made  for  a  prohibition.  In- 
deed the  conrt  will  take  care  there  shall 
be  DO  farther  proceedings,  by  attaching 
the  judge  of  the  inferior  court  for  his 
contempt  in  going  on.  It  is  true,  that 
in  Brogan  v.  Aungar^  Sir  T.  Raym. 
387.  Sir  T.  Jones,  128.  1  Vent.  348. 
S5(X,  which  was  a  writ  of  error  from 
K.B.in  Ireland  in  prohibition,  where 
there  had  been  a  judgment  by  default, 
a  writ  of  inquiry  executed,  and  100/. 
damages  given,  Uie  judgment  was  re- 
vened  for  want  of  such  a  venue.  But 
there  the  point  was  iriedy  and  the  plain- 
tiff recovered  large  damages  against  the 
defendant  for  proceeding  in  the  suit; 
aod  therefore  it  was  as  necessary  to  lay 


a  venue  for  the  trial  of  that  as  of  every 
other  material  allegation  in  a  declara- 
tion. And  Sir  T,  Raynumd  takes  this 
difference;  that  where  real  damages 
are  given  there  must  be  a  venue ;  but 
where  nominal  damages  only  are  to  be 
recovered,  the  want  of  a  venue  does 
not  hurt.'(cf) 

(3)  The  want  of  this  word  is'  imma- 
terial;  for  where  upon  a  demurrer  to 
the  declaration  an  exception  was  taken, 
because  it  set  forth  that  the  defendant 
sued  in  the  spiritual  court  post  regiam 
prohibitionem  eiprius  inde  in  contrarium 
direci\  but  did  not  say  deUberat\  and 
that  no  cause  of  action  appeared,  inas- 
much as  it  was  not  alleged,  that  the 
prohibition  was  delivered;  the  court 
overruled  the  exoeptipn,  saying,  that 
when  you  proceed  for  damages ,  then  a 
delivery  roust  be  alleged,  and  a  venue 
laid ;  but;  it  is  otherwise  when  you  only 
try  whether  a  prohibition  ought  to 
issue  or  not.  11  Mod.  263.  Bishop  v. 
Eagle,  (e) 


(d)  [See  Reg.  Gen.  H.  T.  4  W.  4. 
Mit^  p.  8  a.  note  (c/).] 
VOL.L 


(e)  [See  stat  1  W.  4,  c.  26.  ante,  p. 
136  &  note  (c).] 


Crancker  vertus  CalEna. 

■■  M  well  tbe  nid  Henry,  who  aa  weD,  &&  by  his  taiA  ■ttoniey, 
as  the  nid  WUtiam  by  Z^ontos  Coteard  his  attorney ;  and  the 

,  said  ffilHam  defenda  the  wiong  and  injoiy  when,  &c.  and  all 
contempt,  Stc  and  wbaterer,  &c.  and  saith,  that  be  did  not 
pnMecate  the  said  Maay  Cnmcker,  who  eoes  as  wsD,  &fr  in 
the  Bwd  conrtrcfaiiKtiiui,  oontnry  to  the  royal  ptohilHtJon  to 
him  for  that  porpoee  directed,  as  the  said  Hexry,  who  ae  well, 
&C.  by  his  said  decIaratioD  doth  above  Boppose ;  and  of  thii 
he  puts  himself  npon  the  coDntry,  and  the  said  Hatry  Croiuhir 
thereof  likewise,  Sm.  (4) :  bat  in  order  to  have  a  cvuolt- 
ation  (5)  in  this  behalf,  the  said  fFUHam  CoOau  says,  that  the 
Bud  declaration  in  manner  and  form  afixeaaad  made  and 
declared,  and  the  matter  in  the  same  contained,  are  not  soffi- 


A»  this  "iM  bat  a  sapposed  con-  mnrrer,  the  conrt  Bball  be  of  opinion 

,  it  is  not  necensry  that  any  ver-  tliat  there  ia  a  sudGcient  gromtd  for  a 

hoold  be  tsien  upon  thti  issue,  prohibition,    then   judgment  shall  be 

ike  the  not  finding  of  vi  tt  armu  given  for  the  pluntiff,  and  the  defendant 

iiction  of  trespass,  which  is  held  to  and  inferior  court  shall  be  prohilnted 

nateriaL     1  Str.  482.  Stratford  r.  from  proceeding  any  further.     On  the 

S.  C.  8  Mod.  1 ,  vide  antfl,  p.  81.  Other  hand,  if  the  verdict  be  for  the 

V.  King,  (e)  defendant,   or  the   court    shaB,  upon 

So  called,    beeanse  npon   con-  demurrer,  be  of  opinion  that  there  » 

on  had,  the  judges  find  the  pro-  no  ground  for  a  prohiUtion,  then  a 

u  to  be  ill-founded ;  and  there-  writ  of  consnltation  shall '  be  awarded. 

f  this  writ  they  return  the  cause  And  where  a  consultation  is  awaided 

original  jurisdiction,  to  be  there  on  the  sMPtti,  there  shall  never  be  an- 

un«i.    If  there  be  either  a  ver-  other  prohibition  npon  the  same  sug- 

ir  the  plaintifl^   or  if,  npon  de-  gestion.  (/) 


[Since  the  slat  1  W.4.  c.2.  (antd,  difi'erent  from  Aat  liud,  the  court  would 
b.  note  (e)),  this  L«ue  cannot  be  refuse  a  consultation,  1  T.  R.  427. 
]  Broet  V.  JHehardtOH.  Cro.  Elia.  819. 
See  Stat  50  Edw.  3.  c.  4.  But  where  BealT.Wtb.  lVmt.S2,  Aitom.  And 
niultation.  was  granted  for  want  see  Dyer,  170.b.pL5.  Fsliw  v.^Scml■- 
)f  under2  &3  £dw.6.i^  1S.S.  14.  dertoH.  Hob.  192.  flmy's  case.  Ibid. 
id  prohibition  waa  granted.  Carth.  300.  Slade  y.  DrtAe.  t^'  was  held  in 
'oofc V.  Gardner.  Cro.  Car.  208.  6 B.  & C. 27.  Frte  v. Bttrjfoyie. 9D.  & 
r  V.  Hoskint,  cited  by  Lord  R.  14;  S.  C.  that  awrit  of  error  allowed 
trouffh  C.  J.  in  15  East,  574.  after  a  writ  of  consultation  had  been 
V.  Freneh.  It  was  held  that  if  a  delivered  to  the  conrt  below,  was  Dot  a 
were  not  proved  as  laid  by  the  mpertedeat.  And  Abbott  C  J.  said  that 
r  in  a  suit  in  prohibition,  there  a  consultation  was  in  the  nature  of  an 
e  a  verdict  for  the  defendant :  execution  in  prohibition,  and  had  been 
ny  modus  were  found,  although  executed  by  ttie  delivery.^ 
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eient  in  law  to  bar  him  the  said  fVUHcan  Collins  from  having 
the  said  tithes  demanded  against  the  said  Heimf  Craueher  in 
the  said  oourt-christian ;  and  that  he  has  no  necessity^  nor  is 
he  bound  by  the  law  of  the  hmd,  inany  manner  to  answer  the 
add  declaration  in  manner  and  form  aforesaid  made  and 
dedared ;  and  this  he  is  ready  to  verify :  wherefore,  for  want 
of  a  soffident  declaration  of  the  eiaad  Henry  Croucher,  who  as 
weD,  &c  in  this  behalf,  the  said  WUUam  prays  judgment,  and 
his  majesty's  writ  of  oonsuhation  to  be  granted  to  him  in  this 
behalf,  &c    Joinder  in  demurrer,  &c. 


CtlOUCHSR 

Collins. 


Groucher  verms  Collins. 

PROHIBITION.  —  The  plaintiff  deckred,  that  from 
time  whereof,  &c.  there  had  been  a  rectory  impropriate, 
sad  a  vicar,  within  the  parish  of  Carhamptan,  in  the  county  of 
Southampton  ;  and  that  &om  time  whereof,  &c.  there  had  been 
a  great  quantity  of  arable  land,  amounting  to  400  acres  and 
more,  within  the  same  parish,  and  that  husbandry  had  been 
much  used  there,  and  the  greater  part  of  the  land  there  had 
been  sown  with  grain  in  every  year ;  and  that  the  com  there 
growing  could  not  be  preserved  without  fencing  the  lands 
where  it  grows ;  and  that  the  tithes  of  com  so  fenced  had 
been  always  paid  to  the  impropriator  of  the  rectory  of  the 
flame  paridL  And  the  plaintiff  further  shewed,  that  within 
die  pariah  there  is  a  custom  for  underwood,  that  if  any  per- 
8(m  cut  his  underwood,  and  use  the  same  for  fencing  the 
com,  the  tithes  whereof  are  paid  to  the  rector,  and  not  sold 
or  otherwise  disposed  of,  whereby  the  tithes  are  preserved,  in 
that  case  the  imderwood  so  used  had  been  discharged  £rom 
payment  of  tithes  to  the  said  rector.  And  the  plaintiff  further 
said,  that  he  himself  cut  down  wood  within  the  same  parish ; 
and  that  all  such  wood  vrithout  any  sale,  or  any  other  profit 
made  thereof,  was  used  and  applied  in  and  towards  the  making 
and  repairing  of  hedges  inclosing  100  acres  of  arable  land 


[141] 

Case  22. 

&C.  SKeb. 
319.  and  Gwil* 
Unit  1576.     A 
eustomthstnn- 
derwoodcutand 
used  for  fendng 
of  torn  mpe- 
neniZ  whereof 
tithes  are  pay« 
able,  and  not 
sold  or  other- 
wise disposedo^ 
should  be  dis- 
charged from    : 
payment  ot 
tithes,  is  void 
and  mureason- 
able;  seeiw,if 
it  was  used  for 
fencing  the 
party's  mm. 
com.  Of) 
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(/)  And  so  in  GwiH  562.  Anon. 
But  the  contrary  was  ruled  in  Gwill. 
GOa.  Smiik  v.  WiOiams.  It  must,  how- 
CTer,  be  observed,  that  no  custom  was 
there  laid.  See  also  GwilL  671.  7%amp 
som  Y.  Holi,  where  a  custQm  was  laid 
wl  hdd  good.    And)  upon  the  wholei 


the  law  seems  to  be,  that  wood  used 
on  the  premises  for  repairs  of  hus- 
bandry buildings,  for  fuel,  for  fendng, 
or  indeed  for  any  husbandry  purposes, 
whereby  the  tithes  in  general  are  in- 
creased, may  be  exempt  from  tithe  by 
customf  but  are  not  so  of  conunon  right 

b2 


Croucher  v&rsus  Collins. 

UCHIB    sown  with  com,  for  the  preservation  of  the  oom  there  giow- 
"-  ing,  and  was  not  otherwise  disposed  of.  Yet  the  etai  defend- 

'  ant,  being  impropriator  of  the  stud  rectory  of  Corhampton, 

had  sued  the  plaintiff  in  die  spiritual  court  for  the  tithes  of 
the  wood  so  by  the  [Jfuntiff  cut  and  used  in  and  towards 
the  fencing  of  the  com  whereof  the  defendant  had  tlie  tithes 
and  endeavoured  to  condemn  the  plaintiff  there  to  pay  the 
treble  value  of  the  tjdie  of  the  eud  wood  so  used.  And 
although  the  plaintiff  had  delivered  onto  the  defendant  a 
writ  of  prohibition  to  stay  the  suit  in  the  spiritual  court,  yet 
he  proceeded  afterwards,  notwithstanding  the  said  writ,  in  con- 
tempt of  the  king  and  to  the  damage  of  the  pliunliff,  &c. 

The  defendant,  as  to  the  contempt  in  suing  in  the  epritnal 
court  afler  the  writ  of  prohibition  delivered  to  him^  pleaded 
not  guilty ;  but^r  hamng  a  comultatioa  he  demurred  to  the 
declaratiou. 

And  it  was  argued  by  Jones  for  the  defendant,  that  the 
custom  was  void  and  unreasonable,  because  it  ia  not  said  that 
the  com,  which  was  inclosed  with  the  wood  cut  by  the  plun- 
tjff,  teas  Ml  aum  com.  And  it  would  be  unreasonable  that  the 
rector  should  not  have  tithes  of  the  wood,  if  it  were  used  for 
the  inclosure  of  other  than  his  own  com ;  for  in  that  case, 
one  who  has  300  acres  or  more  of  wood  may  cut  it  down  and 
give  it  all  to  whom  he  pleases  to  inclose  their  com,  and  by 
that  means  the  rector  would  be  defrauded  of  his  tithes  of 
wood,  which  would  be  a  great  prejudice  to  the  rector:  and 
therefore  he  concluded  that  the  prescription  was  void  and 
lanreasonable. 

And  for  the  pl^ntiff  it  was  argued,  that  this  prescription 

Elii.       ^'"^  g<^  enough ;  for  in  East  and  Hardtng'a  case  *  it  is  sud, 

that  if  one  cut  wood  for  fencing  his  own  com,  he  shall  not 

pay  tithes  for  it :  and  so  it  is  stud  in  the  parson  of  Mildenhalti 

case,  t     And  the  Doctor  and  Student,  in  the  last  chapter^, 

JJB99,   Bays,  that  a  county  may  prescribe  in  a  non  decimando  for  a 

,iHtiDT.  thing   certain,   if   the  parson    hath   other   suffi<uent   uma- 

^.  tenance.  (2)  And  in  42  EUz.  \  and  Cro.  Jac.  ||,  A  prescription 

that  the  parson  had  such  land  in  lieu  of  Hthes  is  adjudged  a 

gg  ■*'*  good  modu* :   and  Piggot  and  Heme's  case  T,   cited  in  the 

And  herevith  agree,  1  RoL  Abr.  (2)  But  there  is  this  distinction,  that 

E.),  pL  2.     Moor,  917.      Lom'm  in  things  titheable  by  aulont  only,  sod 

!  Inrt.  GSi. ;  and  see  also  Cro.  not  de  jttn,  a  eonnty  or  hundred  may 

3.  Norton  v.  Permtr.  prescribe  m  lum  daemumdo  generally ; 
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Bishop  of  Winchester's  case  *  *,  the  lord  of  a  manor  paid  to    Croucher 
the  parson  &L  a  year,  and  for  it  had  the  tenth  part  of  the     p    ^' 
com:  this  is  a  good  prescription.  (3)    All  which  cases  prove,  \ 

that  if  the  parson  has  a  recompence,  it  is  immaterial  whether  ••  4  R^p.  45. 
the  party  who  deriyes  the  benefit  by  the  non  decimando,  pays 
towards  it  or  not.     And  in  the  case  at  bar,  it  was  all  one  to 
the  rector  whether  the  com  was  the  plaintifTs  own  com,  or 
any  other  person's,  so  long  as  he  had  the  tithes  of  it ;  for  the 
rector  hath  no  loss  by  it.     Then  the  phdntiff  has  no  more,       [  143  ] 
but  rather  less  benefit  by  giving  his  wood  to  his  neighbours 
to  inclose  their  corn,  than  if  he  had  inclosed  hb  own  com 
therewitL   But  if  he  had  sold  the  wood,  or  made  any  benefit 
thereof,  it  would  be  reasonable  that  he  should  pay  tithes  of  it; 
but  it  is  expressly  averred  to  the  contrary.     And  so  the 
pLuntiff  has  not  any  benefit,  nor  the  defendant  any  loss  from 
the  giving  of  the  wood  to  inclose  the  com  of  which  the 
defendant  has  the  tithes.     And  if  the  plaintiff  had  used  the 
wood  towards  repairing  the  fences  of  his  own  com,  it  is  dear 
that  it  would  have  been  a  good  prescription.     And  this  case 
does  not  difiTer  in  effect  from  it ;  for  the  defendant  has  the 
aame  benefit  as  he  would  have  had  if  the  com  had  been  the 
phimtiff's  own  com ;  wherefore  it  was  prayed  that  the  pro- 
hibition should  stand. 

But  the  whole  court,  without  any  regard  thereto,  adjudged 
the  prescription  bad,  and  that  the  plaintiff  could  not  give  his 
wood  to  any  other  person  to  inclose  com  without  paying  tithes 
for  it  And  it  was  so  adjudged,  and  a  consultation  awarded : 
Qvocf  not€u —  fFyide  serjeant,  and  Saunders  of  counsel  with 
the  {duntiff. 

Note,  that  Wylde  told  me  afterwards  that  it  was  a  case 
which  deserved  greater  consideration  than  the  court  gave  it : 
and  that  he  did  not  think  the  court  would  have  given  judg« 
ment  so  suddenly. 

for  it  is  bat  inaiating  upon  the  old  right,  63S.  Hick  v.  Woodson.     1  Ld.  Kaym. 

against  which  the  custom  hath  not  pre-  1S7.    Carth.  392.  S.  C.  S  Bum's  Eccl. 

vailed ;  but  for  things  which  are  tithe-  Law,  437.  4th  ed.  (A) 

able  dejure  a  county  or  hundred  cannot  (3)  See  also  Cro.  Eiiz.  763.  Pigot  v. 

prescribe  in  non  dectmando^  any  more  Sympson,  S.  P. 

than  a  particular  person.    2  Salk.  655, 


(h)  [But  see  2  Jac.  &  Walk.  523.  a  known  separate  district:  a  prescrip- 
Page  v.  Wiison.  1  Turn.  &  Russ.  249.  tion  for  several  adjoining  parishes  is 
ChitAesterv.Sheldon.^  No  prescription  bad.  3  Anstr.  702.  Nagle  v.  Edwards. 
w  non  deeimando  b  good,  except  for    [2  Jao.  &  W.  513.  1  Turn.  &  Russ.  250.] 
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•E  it  ren 
the  tern 
onr  lord  the  king  at  i 
Stone  his  attorney,  and 
said  lord  the  )dag,  thei 
Backe,  otherwise  called 
of  Worceattr,  gent,  in  tl 
of  debt ;  and  there  an 
Doe  and  Riehard  Roe  ; 
to  wit;  JUtdtOeiex,  to 
Bache,  otherwise  called 
of  Wareetter,  g«it  beii 
mardi^sea  of  our  lord 
a  plea  that  he  render  t 
kmd,  which  he  owes  1 
for  this,  to  wit,  that  wl 
of  January,  1653,  at  tl 
said  ooonty  of  Middleti 
sealed  with  the  seal  of 
of  our  Biud  lord  the  k 
18  the  day  and  year  af 
held  and  firmly  bound 
300£.  to  be  pud  to  him 
be  thereunto  required; 
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oRea  required)  has  not  yet  paid  the  said  3002.  to  the  said  Wade  v. 
John  Wddey  but  to  pay  the  same  to  him  has  hitherto  altoge-  Bag  he. 
ther  refosedy  and  still  refuses,  tq  the  damage  of  the  said  John  ' 

of  soil    And  therefore  he  brings  suit,  &c. 

And  now  here  at  this  day,  to  wit,  on  Thursday  next  after 
the  octaye  of  8L  Hilary  in  this  same  term,  to  which  day  the 
8ud  Simon  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster,  come  as 
well  the  said  John  Wade  by  his  said  attorney,  as  the  said 
&msn  by  Hugh  GamHn  his  attorney ;  and  the  said  Simon  der 
fends  the  wrong  and  injury  when,  &c  and  craves  oyer  of  the 
said  writing  obligatory,  and  it  is  read  to  him,  &c. ;  he  likewise 
craves  oyer  of  the  condition  of  the  said  writing  obligatory, 
and  it  is  read  to  him  in  these  words,  ss.  '<  The  condition  of  Oyer  of  the 

*  this  obligation  is  such,  that  if  the  above  bounden  Simon  ^  ^^  ^ 
**  Bache,  or  his  heirs,  do  and  shall  at  the  next  court  to  be 

^  holden  for  or  within  the  manor  of  Wimbledon^  in  the  county 
^  o{  Surrey,  sufficiently  and  in  due  form  of  law  surrender  into 
^  the  hands  of  the  lord  of  the  said  manor,  for  the  use  and  be- 
^  hoof  of  the  above  named  John  Wade,  his  heirs  and  assigns, 
^  all  that  his  copyhold  messuage  or  tenement,  with  the  appur- 
^  tenancee,  situate  and  being  in  Mortlake,  in  the  said  county 
^  of  Surrey,  parcel  of  the  manor  of  Wimbledon  aforesaid,  with 
*^  aD  and  cdngular  the  yards,  gardens,  backsides,  ways,  eas&- 
«  ments,  profits,  commodities,  and  appurtenances  whatsoever 
^  thereunto  belonging  or  appertaining ;  and  do  also  then  and 
**  there  cause  and  procure  the  said  John  Wade  to  be  didy  and 
**  hwfully  admitted  tenant  of  the  same  premises  so  to  be  sur- 
"  rendered  according  to  the  custom  of  the  said  manor:  and 
**  also  if  the  said  John  Wade,  his  heirs  and  assigns,  shall  and 
^  do  at  all  times  &om  and  after  the  making  of  the  surrender, 
"  lawfully,  peaceably,  and  quietly  have,  hold,  and  enjoy  the 
^  said  messuage  or  tenement,  and  premises,  with  the  appurte- 
"  nances,  without  any  let,  suit,  trouble,  or  interruption  of  the 
^  said  Simon  Bache,  and  Lancelot  SymoTis,  esquire,  late  one  of 
"  the  customary  tenants  of  the  said  manor,  or  either  of  them, 
"  their  or  either  of  their  heirs,  executors,  administrators,  or 
"  assigns,  or  any  of  them,  or  of  any  other  person  or  persons 

*  whatsoever,  lawfully  claiming,  or  which  dhall  or  may  law- 
«  My  claim  any  estate,  right,  titie,  or  interest  of,  in,  to,  or 
"  out  of  the  said  premises,  or  any  part  thereof,  by,  from,  or 
"  under  the  said  Simon  Bache  or  Lancelot  Symons,  or  either  of 
**  them,  their  or  either  of  thdr  [heirs,  executors,  administra- 
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Wade  v.      "  tore,  or  assigns,  or  any  of  them,  tlien  tins  obligntion  to  be 

Bache.       "  yoi^  (inij  of  none  effect,  or  else  to  abide  in  fiill  force  and 

'        ■  "  virtue."    Which  being  rpad  and  heard,  the  sud  Stmon 

Plwu  says,  that  the  said  Jokn  ought  not  to  liave  or  mainfaun  his  said 

action  thereof  against  him ;  because  he  says  that  the  next 

court  for  the  manor  of  ffmbledon,  after  making  the  said 

writing  obligatory,  was  held  within  the  aud  manor  on  the 

-    fourth  day  of  April,  m  the  year  of  our  lord  one  thousand  nx 

[  146  ]     hundred  and  fifty-four;  at  which  day  he  the  said  Swum  in 

Thiitthcde-      tdg  3^d  court  surrendered  into  the  hands  of  JoAKXtundCT^  esq. 

neit  eourt  itET  being  thcu  the  lord  of  the  said  manor  of  Wtmbkdon,  the  mes- 

^rd,"™^^''  ^"^^  aforesaid  mentioned  in  the  said  condition,  with  all  the 

dcred  into  tbe    gardens,  backsides,  ways,  easements,  profits,  and  commodities 

loriof  the m«-  whatsoever  belonging  to  the  siud  messuage,  to  the  use  and 

nor  the  copy-     bchoof  of  the  Said  Jokn  Wade,  his  heirs,  and  assigns ;  to  which 

Lhe  ukV  ^     ^^  John  the  B^d  lord  of  the  manor,  at  the  same  court,  by  hie 

pUintiK  steward,  granted  the  sfud  tenements  with  the  appurtenanco, 

to  have  and  to  hold  to  the  said  John,  Us  heirs,  and  as^ns,  at 

the  will  of  the  lord,  according  to  the  custom  of  the  eaid 

manor ;  and  he  the  s^d  John  wae  in  the  said  court  admitted 

sole  tenant  of  the  sEud  tenements  so  surrendered  as  afore- 

Hut  the  pluD-  said,  according  to  tbe  custom  of  the  said  manor ;  and  that  be 

'  '  ^p  sumiw   t^^  ^^  John,  from  the  time  of  making  the  sud  aarrender, 

ler,  peunbir     lawfully,  pesceably,  and  quietly  had,  held,  and  enjoyed  tbe 

uidi,  &c  with-  ^d  tenements,  with  the  appurtenanoea,  without  any  impedi- 

mt  intemip-      meat,  suit,  or  interruption  of  the  siud  Sinum  Saehe  and  Lmt- 

o  the  condition  celot  Stfmons,  named  in  the  said  condition,  or  of  either  of 

if  the  bond.       them,  or  of  either  of  their  heirs,  executors,  administrators, 

or  assigns,  or  of  any  other  person  or  persons  lawfully  daimiitg, 

or  who  could  lawfully  claim  any  estate,  right,  title,  or  interest 

of,  in,  or  from  the  said  premises,  or  any  part  thereof,  by,  fnMn, 

or  under  the  stud  Simon  and  Lancelot,  or  either  of  them,  or 

either  of  their  heirs,  executors,  administratore,  or  asragns, 

according  to  the  form  and  effect  of  the  said  condition ;  and 

this  he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the 

said  John  Ought  to  have  or  maintain  his  sud  acrioa  thereof 

.'^inst  him,  &c 

leplicuion.  And  the  fnaiAJohn  Wade  says,  that  he,  by  any  thing  by  tbe 

eaid  .Simon  above  in  pleading  allied,  ought  not  to  be  haired 

from  having  his  said  action  thereof  ag^st  him  the  stud  Simon ; 

because  be  says,  that  the  said  messuage,  mentioned  in  the 

sud  condition,  now  is,  and  from  time  whereof  the  memory  o( 

man  ia  not  to  the  contrary,  hath  been,  patcel  of  the  laid 
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manor  of  Wmbledon^  and  demised  and  demisable  by  copy  of  Waixe  v. 
tlie  court-rolls  of  the  said  manor,  by  the  lord  of  the  said  Bachb. 
manor,  or  by  his  steward  for  the  time  Imng,  to  any  person  or  * 

penons  whatsoever  willing  to  take  the  same  in  fee-simple  or 
for  term  of  life  or  years,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor.     And  the  scud  John  further 
says,  that  long  before  the  making  of  the  said  writing  obliga- 
tofy.  Sir  Edward  Cecily  knight,  was  seised  of  the  said  manor,    *  [  147  3 
with  the  appurtenances,  whereof,  &c  in  his  demesne  as  of 
fee ;  and  being  so  seised  thereof,  he  the  said  Edward  CecU, 
afterwards,  and  before  the  making  of  the  said  writing  obli- 
gatory, to  wit,  at  a  court-baron  of  the  said  manor  held  at 
Afiuy,  within  the  said  manor,  on  the  8th  day  of  April,  in  the  and  that  on  the 
twenty-second  year  of  the  reign  of  the  late  lord  James,  then  April,  m^thc 
king  of  England,  &c.  before  WiUidm  Langhome,  gentleman,  S2d  year  of 
then  steward  of  the  said  manor,  by  copy  of  the  courtrrolls  of  lorf  g^i^Sd! 
die  said  manor,  granted  the  scud  messuiige,  with  the  appurte-  ^*  ^^f  ^^^ 
nanoeSk  to  one  Patience  Hussey  for  the  term  of  her  life,  and  Hussey  for  life, 
the  remainder  (1)  thereof,  after  the  decease  of  the  said  Po^iencf,  ""Mnderto 

^   '  ,         ,  ,  Lancelot  Sy- 

to  the  said  Lancelot  Synunu,  and  his  heirs  for  ever :  by  virtue  mons  in  fee; 


of  which  said  grant  she  the  said  Patience  entered  (2)  into  the 

said  messuage,  with  the  appurtenances,  and  was  seised  thereof 

in  her  demesne,  as  of  freehold,  for  the  term  of  her  life,  at  the 

will  of  the  lord,  according  to  the  custom  of  the  said  manor, 

die  remainder  thereof  belonging  to  the  said  Lancelot  and  his 

heiis;  and  the  said  Patience  being  so  seised  thereof,  and  the  that  Lancelot 

remainder  thereof  belonging  to  the  said  Lancelot  and  his  heirs  ^V^'^ 

in  manner  aforesaid,  he  the  said  Lancelot  afterwards,  (that  is 

to  say)  at  a  court-baron  of  the  right  honourable  Henry  earl 

of  HoiUandy  Sir  Bichard  Winter,  knt.  and  Sir  Richard  Wynne, 

knight  and  baronet,  then  lords  of  the  said  manor,  held  at 

Mardake,  within  the  said  manor,  on  the  twenty-seventh  day 

of  August,  in  the  seventeenth  year  of  the  reign  of  his  present 

majesty   Charles  the  Second,  king  of  England,  &c.  before 

(1)  It  is  stated  in  this  replication,  it  aha\\  be  gnntedsolummodoeaaiqfienti 
that  the  copyholds  of  this  manor  were  extra  numus  dominie  for  a  custom  which 
grantable  in  fee.  In  which  case  it  has  restrains  a  fee  from  being  limited  by 
heen  held,  that  the  custom  will  also  way  of  remainder  is  void.  Cro.  Eliz. 
warrant  a  grant  to  one  for  life,  remain-  373.  Stanton  v.  Barnes^ 
der  in  fee,  as  is  done  in  thb  case ;  or  (2)  It  is  a  necessary  averment  that 
remunder  in  tail,  remainder  in  fee;  the  copyholder  entered  into  the  copy- 
Co.  Litt.  52.  b.  Post,  348. note  (8);  "hold  premises  by  virtue  of  the  grant, 
ahhoogh  there  should  be  a  custom,  tliat  though  it  is  not  tmversable. 


Wade  tenia  Bache. 

j)B  V.     Edwaril  MatAtmiAea  Btewtdof  the  oonrtof  the  audiaaor, 
.cBx.       cAine  and  BorrendGred  into  the  hutds  of  the  leads  of  the  aud 
■«     '■'   maoorfaie  sudreiiiaiBder(3)of  sndin  the  said monuige, with 
,^P^-  the  a^uTteiiui<!ee,(«tnoiigotheithij^)tothaaaeand'bekoi^ 
Hamtj '  eg  Patiaiee  Huney,  for  and  during  the  term  of  her  aatanl 
1^  ^    life ;  and  after  her  decease,  to  the  use  and  behoef  «f  the  nid 
lot  Sy-      Ltmcdot  Symaiu  and  Jiuu  ibea  his  wife,  for  and  daiing  the 
b  ^*"  tenn  of  thmr  natnral  lives,  and  t£  the  longer  Hvcr  of  them ; 
it  to        and  after  their  decease,  to  tlie  use  aod  behocrf'  of  the  hun  ind 
^  1^'      aangns  of  the  said  Lancdot  for  ever ;  whtoh  eakt  Lanedet  aad 
Jaiu,  then  person^y  present  in  the  same  oonrt,  ^yed  tint 
they  migitt  be  admitted  (4)  ta  their  mmainder  aforesud  of 
and  in  the  sud  message,  witli  the  ^tpartenanees,  aooordiog 
to  the  form  and  efieotc^  the  said  sarreader:  towhomthenud 
lords  of  the  said  manw,  by  their  said  steward,  by  copy  of  the 
lot  and      oouTt-rolls  of  the  sud  manor,  granted  eeion  there(^,  to  have 
'^^^   and  to  hold  to  the  saidZonoefef  andJofK,  and  tiieheuecf  the 
sud  Lancelot  for  ever,  at  t^e  will  of  the  lord^  aoconUi^  to 
the  custom  of  the  said  manor,  according  to  the  fbim  uide%ct 
lot  Sj<     of  the  aud  suirender.    And  the  said  John  farther  sayes  th*t 
jl„^    t^  Bud  Lanedet  and  AMenM  Stutey  aftenracd^  and  befwe 
•^  '^'•i  the  making  of  the  said  writing  obligatoiy,  to  wit,  mi  the  firrt 
148  ]      day  of  March,  in  the  year  of  onr  Lord  one  thoosBod  fdx  hun- 
dred and  fifty-two,  at  the  parish  aforeeiud,  in  the  oounty  sfore- 
said,  died,  and  each  of  them  died.     And  the  said  A/b  Wadt 
further  eays,  that  after  the  making  of  the  sud  writing  obliga- 
tory, and  also  after  the  sorrender  of  the  sud  messuage  in  form 
aforesud  nude  by  the  sud  Simon  Baeke  to  the  said  JbA»  Wade, 
to  wit,  on  the  15th  day  of  February,  m  the  19th  year  of  the 
reign  of  onr  lord  Charles  the  Second,  now  king  of  Engbai, 

It  is  here  hdmitted  agreeable  to  mittance  of  the  particular  tenant  is  the 

had   been   decided    before,   that  admittaDce  of  him  in   the   remunder. 

'.  there  is  teaont  for  life  of  a  cop;-  4  Leon.  9.  pi.  36.    BuOer   and  Light- 

BState,  remainder  over  to  another  food  caae.  (a) 

,  or  other  estate)  lie  in  remainder        (4)  Hence  it  appears  that  he  in  the 

urrender  his  estate,  if  Ihtre  be  no  remainder  may  accordingly  be  adnitled 

I  to  the  contrary ;  for  the  estate  of  to   it  by  hinuelL      S.  P.  1  Lutw.  75S. 

:   for  life,    and   him    in  tbe  re-  Norton  \.  Ladd. 

£r,  is  but  one  estate,  and  the  ad- 


Cro.  EUe.  604.  Gyppeny.Sun-  remainder-man  unless  there  be  a  special 
I  Burr.Sia.  The  Barl ff  Bath  v.  custom  to  that  effect.  Co.  Rep.  S3  a. 
'I  and  no  fine  is  payable  by'the    Brown's  case; 
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ahe  the  said  Jmm  Symon^  claimiiig  her  right  and  tide  to  the     Wade  v. 
aaid  messoageB,  with  the  appurtenances,  for  the  term  of  her      Bache. 


lif^iinder  the  said  Zonceb^iS^im^y  by  virtue  of  the  said  8^  ^ 

render  m  form  aforesaid  made  bj  the  said  Lanedoti  entered  into  her  estate 
into  the  aaid  messuage,  with  the  appurtenanees,  upon  the  po&-  ^  ^^^ 
semon  of  him  the  scud  John  Wade  ihereof,  and  expelled  and 
amoved  the  said  John  Wade  from  his  possession  thereof,  and 
was  and  still  is  seised  thereof  in  her  demesne  as  of  freehold, 
for  the  term  of  her  life,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor;  and  this  the  said  JbAn  Wadejs 
ready  to  verify :  wherefore  he  prays  judgment,  and  his  said 
debt,  together  with  his  damages  on  occasion  of  the  detaining 
of  the  sud  debt,  to  be  adjudged  to  him,  &c — ^Demurrer  in  the  Special  de- 
usual  form ;  and  then  as  follows :  And  for  causes  of  demurrer  '^<^'^'* 
in  law  on  the  sud  plea,  he  the  said  Simon^  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  shews  to  Causes, 
the  court  here  the  causes  following ;  that  is  to  say,  for  that  it 
does  not  appear,  either  by  the  declaration  or  replication  of  the 
eaid  JbAn,  that  the  said  Jane  had  ever  a  good  and  lawful  title 
to  the  lands  and  tenements  mentioned  in  the  condition  of  the 
said  writing  obligatory ;  and  for  that  the  said  replication  is 
not  sufficient,  inasmuch  as  the  said  John  has  neither  denied 
nor  destroyed  the  title  of  the  said  Simon  Bache. — Joinder  in 
demorren  —  But  because  the  court  of  our  said  lord  the  king      [  1^^  ] 
here  is  not  yet  advised  of  giving  their  judgment  of  and- upon  Contmuance. ) 
the  premises,  a  day  thereof  is  given  to  the  said  parties  before 
our  lord  the  king  at  Westminster,  imtil  Saturday  next  after  fif- 
teen days  of  Easter  next  following,  to  hear  their  judgment  of 
and  upon  the  premises,  because  the  court  of  our  said  lord  the 
king  here  is  thereof  not  yet,  &c     At  which  day,  before  our 
lord  the  king  at  Westminster,  comes  as  well  the  said  John 
Wade  by  his  scud  attorney,  as  the  said  Simon  Bache  by  his  said 
attorney ;  whereupon  all  and  singular  the  premises  being  seen, 
and  by  the  court  of  our  said  lord  the  king  here  more  fully 
understood,  and  mature  deliberation  thereupon  had,  for  that 
it  appears  to  the  court  of  our  lord  the  king  here  that  the  said 
plea  by  him  the  said  John  Wade  in  manner  and  form  aforesaid 
above  in  replying  pleaded,  and  the  matter  in  the  same  con- 
tuned,  are  good  and  sufficient  in  law  for  the  said  John  Wade 
to  have  his  said  action  in  form  aforesaid  maintained  against 
him  the  said  Simon,  &&     Therefore  it  is  considered  that  the  Judgment  for 
said  John  Wade  do  recover  against  the  said  Simon  Bache  hb  *^*  P^*"»*»ff- 
Bsid  debt,  and  41  for  his  damages  which  he  has  sustained  as 


i 
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Wade  verms  Bache. 


Wadb  9.     well  on  oocaaion  of  the  said  debt,  as  for  his  ooets  and  charges 
Bache.       by  him  about  his  suit  in  that  behalf  expended,  adjudged  to 
»  the  said  John  by  the  court  of  our  sud  lord  the  kingnow  here, 

with  his  assent.     And  the  said  Simon  Bache  in  mercy,  &c, 
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Case  23. 


S.C.    iSd. 

S60.  2K0b. 
341.  cited  Gilb. 
Ten.  849. 
iLd.  lUyin. 
636.     Fidicr  ▼. 
Wigg.     If  a 
oqpyAoUer  in 
rerenton  or 
remainder  ex- 
pectant on  an 
estate  for  life 
surrenders  to 
the  use  of  the 
tenant  for  his 
life,  and  after- 
vards  to  tKe 
use  of  himself 
and  wife  lor 
their  lives,  &c 
this  enures  to 
the  husband  and 
wife  by  way  of 
a  |ireieM<  titafe, 
and  not  at  a 
remaimder.  (1) 

*[  150  ] 


Wade  versiLs  Bache. 

DEBT  upon  an  obligation  bearing  date  26thJfla«ary 
1653.  The  defendant  prayed  oyer  of  the  oonditicHb 
which  is,  that  if  the  defendant  at  the  next  court  of  the  manor 
of  Wimbledon^  in  the  county  of  Surrey y  surrender  to  the  use  of 
the  plaintiff  and  his  heirs  a  copyhold  messuage,  with  the  ap- 
purtenances in  Mortlake  in  the  said  coimty^  parcel  of  the 
sidd  manor,  and  procure  the  said  plaintiff  to  be  admitted  tenant 
thereof,  according  to  the  custom  of  the  manor ;  and  also,  if 
the  said  pliuntiff  shall  and  may  have  and  enjoy  the  sidd  mes- 
suage without  any  let,  suit,  or  interruption  of  the  defendant, 
and  of  one  Lancelot  Symons  esquire,  or  either  of*  them,  or 
any  other  person  claiming  any  estate,  right,  title,  or  interest 
under  them,  or  either  of  them,  then,  &c.  And  upon  oyer, 
the  defendant  pleaded,  that  he  did  surrender  at  the  next  court, 
and  did  procure  the  plaintiff  to  be  admitted,  and  that  the 
plaintiff  has  quietly  enjoyed  the  said  messuage  without  inter- 
ruption, &c  The  plaintiff  replied  that  the  said  messuage  is 
and  from  time  whereof,  &c.  was  parcel  of  the  manor,  and  de- 
mised and  demisable  by  copy  of  court-roll,  in  fee,  for  life  or 
years,  at  the  will  of  the  lord,  according  to  the  custom ;  and 
that  before  the  making  of  the  obligation  SiiJSdioard  Cecil  W9i 
seised  in  fee  of  the  manor  whereof,  &c. ;  and  at  a  court  of  the 
manor  holden  on  the  8th  day  of  April,  in  the  22d  of  king 
James  the  First,  granted  that  messuage  by  copy  of  court-roll 
to  one  Patience  Hussey  for  her  life,  the  remainder  to  the  said 
Lancelot  Symons  in  fee,  whereby  the  said  Patience  entered 
and  was  seised  for  life,  the  remainder  to  the  said  Lancelot 
Symons  in  fee.     And  that  afterwards,  and  before  the  making 


(I)  For  it  would  be  void  at  common 
law  as  a  remlunder,  inasmuch  as  the 
limitation  for  the  life  of  the  tenant  for 
life  is  void,  and  consequently  the  re- 
mainder would  also  be  void ;  yet  being 
in  the  nature  of  a  limitation  of  an  use, 


it  is  a  present  vested  interest  in  the 
husband  and  wife  to  take  effect  in  pos- 
session after  the  death  of  the  copyhdder 
for  life.  See  1  Ld.  Raym.  626.  1  Bac 
Abr.  478. 
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of  the  ohUgation,  to  wit,  at  a  court  of  the  manor  holden  on  Wadx  v. 
the  7th  of  August,  in  the  17th  year  of  the  reign  of  kmg  Bachb. 
Charles  the  Firsts  the  said  Lancelot  surrendered  his  remainder  ^  *  ' 
in  the  said  messuage  to  the  use  of  the  said  PSience  for  her 
lif<^  and  after  her  decease  to  the  use  of  the  said  Lancelot,  and 
Jane'Symons  then  his  wife,  for  their  lives,  and  the  life  of  the 
longer  liver  of  them,  and  after  their  decease,  to  the  use  of  the 
keiiB  and  assigns  of  the  said  Lancelot;  and  that  the  said 
Lmeelot  and  Jane  were  admitted  accordingly :  and  that  the 
sbH  Lancelot  Symons  and  Patience  afterwards  died.  And  the 
plaintiff  ftirther  said,  that  after  the  making  of  the  obligation, 
and  after  the  surrender  made  by  the  sud  defendant,  to  wit, 
on  die  15th  of  February,  in  the  19th  year  of  the  reign  of  the 
now  king,  the  said  Jane  Symons,  claiming  right  and  title  to 
the  said  messuage,  with  the  appurtenances,  for  the  term  of 
her  life,  by  virtue  of  the  surrender  made  by  the  said  Lancelot 
entered  upon  the  possession  of  the  said  plaintiff,  and  expelled 
and  amoved  the  said  plaintiff  ft'om  his  possession  thereof,  and 
was  and  yet  is  seised  thereof  in  her  demesne  as  of  freehold  for  ^ 
the  term  of  her  life,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor ;  and  this,  &c :  wherefore,  &c. : 
upon  which  replication  the  defendant  demurred  in  law  speci- 
ally, and  shewed  for  cause,  that  it  did  not  appear  by  the  said 
i^licstion  that  the  said  Jane  had  any  title  to  the  messuage  in 
question. 

And  it  was  argued  by  Winnington  for  the  defendant,  that 
tbe  Borrender  by  Lancelot  Symons,  to  the  use  of  Patience  Hussey 
for  her  life  was  void,  because  she  had  an  estate  for  her  life  be- 
fore, and  consequently  the  remainders  limited  after  this  par- 
ticular estate,  which  is  void  in  its  creation,  are  also  void ;  and 
therefore  the  surrender  enured  to  the  use  of  the  said  Lancelot 
Symons  and  his  heirs,  as  it  was  before.    And  he  said  that  copy-       [  151  ] 
hold  estates  shall  be  regulated  by  the  rules  of  the  common  law  taZw^are  r^- 
as  to  grants,  surrenders,  and  estates  in  remainder,  &c  unless  ^^^  ^y  ^^^ 
there  be  a  special  custom  to  the  contrary;  and  for  this  he  common  law,  as 
cited  Cra  Eliz.  29.  •,    Cro.  Jac  376.  f,    2  Bulst  272.    S.  C.  ^  P*"*** »»'- 

,      -  renders,  and 

that  a  surrender  of  a  copyhold  in  fee,  Jram  the  time  of  the  death  esutes  in 


re- 


of  the  surrenderor y  is  void,  as  it  would  be  upon  a  grant  or  feoff-  ^JJJJ^Yhere  be 

ment  of  a  freehold  estate  at  common  law :  and  then  he  said,  a  special  eustom 

that  the  first  estate  here  being  void,  there  is  nothing  to  sup-  apf^  4*a^™2*. 

port  the  remainders,  and  therefore  they  are  all  void :  and  that  a.  b.  Bunting 

the  first  estate  limited  by  the  surrender  to  Patience  Hussey  was  i'F/win7i6.' 

Toid,  he  relied  upon  Cholmley^s  case,  2  Bep.  51.  a.  where  it  Fubtrv.Wigg. 


Wade  vertm  Badie. 

,B  9,     tipftaa  that  if  a  reminder  be  limited  to  one  for  the  teim  of 

!HE.       the  life  of  the  tenant  for  life,  the  remiunder  ia  good  for  thii 

"■*    sole  reason,  namely,  because  it  may  poeaiblj  b^^ien  that  the 

'i^^,^     tenant  for  13e  may  alien   in  fee,  and  eo  forfeit  his  eatate, 

101.        wherel^  he  in  the  remainder  may  enter  for  the  fcfffeitme,  ind 

'   ,,       eihall  enjoy  the  estate  during  the  life  of  the  tenant  for  life  who 

had  eo  forfeited  (2):  but  this  reason  does  not  hold  place  in 

Q.     '     otqtyhoUa ;  for  if  tenant  for  life  of  a  copyhold  commit  a  foi^ 

future  of  hie  estate,  the  lord  of  the  manor  ehall  take  t^fiar 

tage  of  it,  and  not  the  person  who  has  the  remainder  or  kvx- 

oon  of  the  copyhold,  as  ie  adjudged  in  Margant  PoAgefi 

cose,  9  Bep.  107.  a.  (3)    And  so  he  concluded,  that  the  fint 

estate  being  void,  all  the  remunders  were  also  void,  and  Jok 

Symom  had  no  title,  and  consequently  tiie  replicatifBi  had  not 

assigned  any  breach,  wherefore  he  prayed  judgment  for  die 

defendant. 

Janes  and  Saundert  for  the  plaintiff  ai^ued,  that  the  estate 
limited  to  Jane  Synunu  was  good,  notwithstanding  the  estate 
limited  to  Patience  Hu»$ey  was  void,  and  that  by  way  of  fv- 
,„^  of  lent  estate,  and  not  by  way  of  remiunder ;  for  they  stud  that  a 
old  u  in  surrender  is  in  the  nature  of  a  deed-poll  more  than  of  an  in- 
IL  denture,  and  enures  by  way  of  limitation  of  a  use.     And  here 

Lancelot  Symons  has  limited  an  estaf 
which  he  could  not  do  by  conreyai 
BurrenderB  and  admittances  have  b 
and  taken  contrary  to  the  rules  of 
■eiv.  law:  as  in  Cro.  Eliz.  323.*,  Cro.  J 
^  took  copyhold  lands  of  the  lord,  to 

,  s  Roa  seisin  habendum  to  the  hneband  and  i 
■  P'"  '^'  to  the  wife,  although  she  be  named 
the  wife  by  these  words  took  a  pre 
band,  which  she  could  not  do  by  i 
law :  and  here  the  surrender  b  to  l 
diate  settlement  upon  the  husband 
cases  the  law  has  always  made  a  < 
ume  valeat;  as  in  Dyer,  376.  b.  Cro.  I 
reversion,  when  it  shall  happen  afte 


See  Fearne,  Coot  Rem.  151—    JoneB,22a    Rnge  v.Zoder.    SCom. 
3  Lev.  437.   Dwiccmb  t.  Dun-    Dig.  SOS.  Sd  ed.     1  Mod.  80a  Ettn 
Y.KMiy.  2Mod.33.    See3T.E.I73. 
So  is  1   Rot  Abr.  509.  (G.),    Doev.HeiUer, 
2  RoL  Abr.  794.  t>l-  6.   Sir  W. 
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life,  ifl  oonstmed  a  good  grant  of  the  present  reverdon,  not*  Wadb  r. 
withstanding  the  words  seem  to  be  otherwise.  (4)  And  so  it  Bache. 
ought  to  be  taken  in  this  case,  that  the  intent  was  that  Jane  ' 

and  Lancelot  should  haye  the  messuage  jointly  for  their  lives 
in  poeseasion  after  the  death  of  Patience  the  tenant  for  life,  as 
by  an  immediate  settlement. 

And  of  this  opinion  toas  the  whole  court,  and  that  the  estate 
of /one  WW  good  by  way  of  present  estatey^faat  not  by  way  of 
i^aomder.  And  judgment  was  unanimbtisly  ^ven  for  the 
plamti£ 

'  (4)  So  is  Patmer  y.  Prowu^  cited  in    SU,  S.  C.    Feame.  Cent.  Rem.  229, 
Lofal^Bcaae.    10  Rep.  107.  a.  iSalk.    2S0.  and  S27.  Sd  edit. 
23S.  Bad^ier  y.  lAcyd.    1  Lord  Raym. 


C  153] 
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•e24.  .      Eccleston   and  Wife,    Executors  of  Castle,   vernu 


HU.  19  &  20  Car.  IL  Beg.    BoL  1296. 

c.  b^;  rt.  ^  OVEN  ANT.  —The  pUintifiB  declare,  that  by  Bn  iwleirt- 

^^.^mt!"  "™  tripartite,  made  the  12th  day  of  April,  in  the  ITth 

!-  S.P.  year  of  tlie  reign  of  king  Charltt  the  Second,  between  one 

inifen  T.  TayUr  of  the  first  part,  the  defendant  of  the  second  part,  and 

w^8  C«»'fc.  the  testator  of  the  pUuntJfla,  of  the  third  part,  redling, 

mm  t!  that  whereas  the  parties  had  contracted  with  his  majesty,  or 

"*^9^  the  lords  commisuoners  of  prize  goods,  to  bay  and  take  ill 

V,  9.)  B>JL  brandy-winee  which  at  the  day  of  the  contract,  or  at'any  time 

L  Th'^'il  ^^^  before  the  first  day  of  September  then  next  coming, 

tBMBt  be  should  be  declared,  adjudged,  or  condemned  by  the  admiralty 

he"ite^^  aa  lawful  prize,  or  should  be  ordered  by  them  to  be  sold,  A 

rrt  iftiM  Buch  rates  and  prices,  and  upon  such  conditions,  aa  !a  tbe 

wofwiuMi  Bud  contract  appeared,   it  was  declared,   that  all  the  mA 

"■■'•  *•"  parties  had  aa  equal  uiterest  in  the  said  contract,  and  there- 

ogfat  by  all  upon  tftch  of  them  retpecHvely  for  himself,  hit  executors  and 

J"**"^'""'  administrators,  atid  for  his  own  prt^KTiKt  or  aets  for  uisutch  01 

FT  hud,  if  hehmged  to  his  omt  proper  duty,  but  jua  far  the  act  or  duty  of  tht 

■  of«cti  other,  covenanted  and  agreed  to  and  with  the  other  a*d  othert 

leMToi,  Um  of  them  respectively,  and  his  and  their  respective  executors,  ad- 

*"*  ""^  imnistrators,  and  assent,  by  the  same  ittdmAirr,  in  manner  ma 
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farm  foUowingy  that  Is  to  say :  that  there  should  be  a  joint  Eccleston 
stock  of  60002.  to  be  raised  equally  by  the  parties,  and  depo;-  ^* 

nted  in  the  hands  of  one  Hynton  a  goldsmith,  to  be  disposed  ^^'^sham.^ 
bj  the  parties,  or  any  two  of  them ;  and  that  all  the  prize 

brandies  should  be  bought  by  them  in  partnership  upon  their  one  only,  (i) 


(1)  So  though  a  man  covenant  with 
two  or  more  jointly^  yet  if  the  interest 
and  cai^  of  action  of  the  covenantees 
be  ttveral  and  not  joint,  the  covenant 
shall  be  taken  to  be  several,  and  each 
of  the  covenantees  may  bring  an  action 


for  his  particular  damage,  notwithstand- 
ing the  words  of  the  covenant  are  joint. 
5  Rep.  8.  a.  Windham*^  case.  Dyer, 
SS7.  b.  Wotton  v.  Coohe.  2  Mod.  82. 
Wilkinson  v.  Lloyd.  S  Mod.  263.  Tip- 
pet  Y.' Hawkey.    Bull.  N.  P.  157.  (a). 


(a)  8  Taunt.  245.  James  v.  Emery 
and  another.  S.  P.  2  B.  Moore,  195. 
S.  C.  5  Price,  529.  S.  C.  [S  B.  &  C. 
254.  Withers  v.  Bircham.  3  D.  &  R. 
106.  S.  C. ;  in  which  last  case  the  court 
said  that  the  general  rule,  established  by 
the  anthorities  cited  in  the  above  note, 
b  that  wherever  the  interest  of  the  cove- 
nantees is  joint,  although  the  covenant 
be  in  terms  joint  and  sieveral,  the  action 
follows  the  nature  of  the  interest,  and 
most  be  brought  in  the  name  of  all  the 
covenantees  ;  but  where  the  interest  of 
the  covenantees  is  several,  they  may 
maintain  separate  actions,  though  the 
language  of  the  covenant  be  joint.  See 
also  1  Cr.  M.  &  R.  599.  Lane  v.  Drink- 
water.  5  Tyrw.  48.  S.  C.  4  Bing.  N.  C. 
4d6.  Place  v.  Delegal  6  Scott,  249. 
S.  C.  6  Bing.  N.  C.  123.  129.  Story  v. 
Bidiardson.  8  Scott,  291.  S.  C.  6  M. 
h  W.  835.  Poole  v.  HiU.  4  Scott,  N.  R. 
743.  Palmer  v.  Sparshott^  Accord. 
Bat  it  has  been  lately  considered  that 
this  statement  of  the  rule  requires  some 
qoalifieation.  See  Sorsbie  v.  Park^  and 
Poky  V.  Addenbrooke,  infra,  p.  155  a. 
n.  (r).]  Where  the  plaintiff,  the  de- 
fendant, and  twelve  others,  tenants  in 
conunon  of  certain  lands,  entered  into  a 
deed,  and  each  one  for  himself  only,  and 
Dot  for  the  others,  covenanted  to  abide 
by  the  award  of  A,  it  was  objected  that 
all  the  parties,  except  the  defendant, 
ought  to  have  been  made  plaintiffs,  for 
that  each  man's  covenant  was  made  with 
VOL.  I. 


all  the  rest :  but  the  court  held  that  the 
action  was  well  brought,  as  each  party 
had  a  separate  interest     Willes,   154. 
Johnson  v.   Wilson.    So,  where  part- 
owners  of  a  ship  agreed  ''each  and  every 
of  them  with  the  others,  and  each  and 
every  of  them,"  that  the  ship  should  be 
under  the  management  of  one  of  them 
as  husband,  and  that  on  her  return  an 
account  should  be  taken,  and  the  neat 
profits  divided  rateably,  it  was  held  that 
one  part-owner  might  sue  the  ship's  hus- 
band without  joining  the  other  part- 
owners.    13  East,  538.  Owston  v.  Ogle.. 
[See  also  10  B.  &  C.  410.  Servante  v. 
James.  5  Mann.  &  R.  299.  S.  C.  Accord.^ 
But  where  one  of  two  covenantees  has 
no  beneficial  interest  whatever,  there  the 
action  must  be  joint ;  therefore,  if  a  man 
covenant  with  A.  and  also  with  JB.  to 
pay  an  annuity  to  A,  his  executors  and 
administrators  during  the  life  of  ^., 
this  is  a  joint  covenant,  and  upon  A*a 
death  his  executor  cannot  maintain  an 
action,  but  the  right  of  action  survives 
to  B.    For  though  the  covenant  be  se- 
parate, the  legal  interest  is  joint     1 
East,  497.  Anderson  v.  Martindale.  So, 
3  Taunt  78.  Southcote  v.  JTbare,  was  de- 
cided on  the  same  principle,  and  1  Bos. 
&  Pull.  67.  Scott  V.  Godwin.    Where  a 
deed  is  inter  partes  the  party  who  has 
the  legal  interest  in  a  covenant  must 
always  sue,  although  the  beneficial  in- 
terest may  be  in  another.    2  Brod.  Sc 
Bing.  333.    Barford  v.  Stuckey.    See 


a  EcdestoQ,  ^.  versus  Clipabam. 

[.BSTOH     joint  account ;  and  that  none  of  the  parties,  during  the  times 

V'  of  the  partnerehip,  should  sell,   merchandize,  or  trade  in 

■SHAM,     trandy-wines  by  himself  only,  or  in  company  with  any  other, 

but  only  upon  Uie  same  joint  account :  and  that  no  brancdet 

vhere  two  persons  covenant^'ntly  or  by  one  of  several  witii  whom  uj 
severedfy  with  another,  the  cove- .    contract,  vhether  in  writing  or  pvol,  is 

«  may  bring  an  action  against  one  made,  and  actions  brought  agaimM  one 

e  covenaoton  only,  though  their  of  several  joint  covenantois,  obligon, 

!Bt  in  the  subject-matter  of    the  or  contractors.     In  the  former  cue  the 

lant  be  joint;    as   where  A.   lets  action   must   be    brought  by  all  :the 

to  S.  and  C.  and  they  covenant  parties.     For  where  there  are  levenl 

y  and  severalty  with  the  IcMor  to  covenantees  or  obligees,  and  one  ofthem 

he  rent  or  the  like,  be  may  bring  only  brings  an  action  withoat  STeniig 

:tion  against  either  of  the   cove-  in  the  declaration  that  the  othen  are 

rs,  because  they  are  sureties  for  dead,  the  defendant  may  either  take 

other  for  the  due  performance  of  advantage  of  it  at  the  trial  as  a  nriuce 

ovenants ;  and  it  is  as  competent  upon  the  plea  of  Mon  atfaetian,  or  pitf 

ach  of  them  to  covenant  for  the  oyer  of 'the  deed  and  demur  geoenlly. 

,  as  it  is  for  a  stranger  to  covenant  So  where  an  action  is  brought  b;  one 

)th,  which  ie  a  usual  ihiog.  2  Burr,  of  several  with  whom  any  contiict  hat 

Enys  V.  DonnitAome.   lStr.553.  been  made,  the  defendant  may  take  ad- 

fv.Hedffes.  S.  C.  6  Mod.  166.  (&).  vantage  of  it  upon  evidence  atthetrial 

even  if  the  covenant  were  joint,  upon  the  plea  of  turn  a»tumpiU;  wifil 

n  BclioQ  brought  against  om  of  the  appears  upon  the  face  of  the  declaiitioii 

antors,  he  could   only  take  ad«  that  the  contract  was  made  with  otlun 

ge  of  it  by  a  plea  in  abatement,  as  well  as  the  plaintiff,  it  will  be  tnat. 

le  distinction  which  runs  through  5  Rep.  9.  Slingtbj/'t  case.  1  Saund.  153- 

i  cases  is  between  actions  brought  Ecekiton  v.  CliptAan.    8  Str.  83(X  /?■ 

B  of  several  covenantees,  obligeest  /uev.  Champ<mie.    Ibid.  1146.  Vtnu» 

;  M.  &  S.  SOS.  Slortr  v.  Gordon,  of  them  did    covenant,    promise,  sod 

.  &  W.  295.    Chanter  v.  Leete,  agree  toand with thesaid  2}wleofAi>r' 

B.  197.     Foky  v.  Addenbroohe,  fkumberland,  his  heirs  and  assigns  is 

k  D.  64^  S.  C.    See  infr^  p.  155  a.  manner  following,  that  is  to  say,"  thea 

.and  Vol.  II. p.  117^.]  followed  covenaota  by  the  kssras,  then 

As  to  what  words  make  a  joint  covenants  by  the  duke,  and  aAenrards 

eparatc  covenant  on  the  part  of  other  covenants  by  the  leasees,  ui  <*> 

ivenantors,  see  1  Salk.  393.  Rabin-  of  which  the  words  "and  each  ofthem" 

Walker,  where  the  words  were  were  inserted,  and   in   all  the  olhen 

themselves  and  each   of  them."  omitted.     The  court  held  all  the  cove* 

Iso  5  T.  R.  £22.     The  Duie  uf  nants  several  as  well  as  joint  by  KawD 

utni«rJ(in£^v.£VTtN^ton, where  the  of  the  introductory  words.     See  alw 

mts  of  the  leasees  were  introduced  7  T,  R.  852.  Mafuell  v.  Sitm^/e.    [I 

<  and  the  said  A.  and  S.  for  them-  B.  &  C.  688.  CoUins  v.  Pnutr.    3  D. 

jointly   and    severally,   and   for  &R.112.S.C.     I  A.  &  E.  901.  Z<e  v. 

leverol  and  respective  heirs,  exe-  JVuwn.     3  N.  &  M.  441.  S.  C.    3  A.  fc 

,  and  administrators,  did  and  eadi  £.  517>  Gotland  y.  JjaporicJ 
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irUch  fihould  come  to  the  hands  of  any  of  the  parties  should 
be  sold  by  him  without  the  assent  of  the  others  in  writing 
under  their  hands;  and  that  the  gain  should  be  equally 
diyided,  and  the  loss  equally  bome^  between  the  parties :  and 
iiirther,  that  all  the  monies  which  should  be  received  by  any 
of  the  partners  should  be  paid  in  to  the  said  Hynton  by  the 
party  who  should  receive  it,  to  be  disposed  as  the  joint  stock 
was  before  directed  to  be  disposed :  provided  that  there  should 
be  no  advantage  of  survivorship,  but  the  executors  or  admi- 
nistrators of  any  of  the  parties  who  should  die  should  have 
the  same  benefit  and  advantage  of  the  partnership  as  the 
party  himself  might  have  had  if  he  had  been  still  living ;  and 
that  an  account  shoidd  be  given  to  such  executors  and  admi- 
nistrators of  the  brandies,  and  debts  due  for  them,  within 
twenty  days  after  the  decease  of  the  party  dying.  And  the 
plaintiff  amgn  for  breaches,  1.  That  the  defendant  during 
the  partnership,  without  the  assent  of  Tayler^  and  the  said 
CasOe  in  his  lifetime,  had  sold  70  tons  of  brandy,  which  had 
come  to  his  hands  by  vittue  of  the  said  contract,  to  divers 
peraons  unknown  to  the  plaintiffs.  2.  That  the  defendant 
had  merchandized  and  traded  in  200  tons  of  brandy,  upon  his 
own  aocount,  and  not  upon  the  joint  account  appertaining  to 
the  Bud  indenture,  contrary  to  the  form  and  effect  of  the  said 
indenture.  3.  That  the  defendant  during  the  copartnership 
had  received  22,000Z.  due  for  brandies  sold  by  him  upon  the 
joint  account,  and  that  he  had  not  paid  in  those  monies  to  the 
8ud  HyjUon  upon  the  joint  account,  according  to  the  true 
intention  of  the  8£ud  indenture.  4.  That  the  said  Castle 
the  testator,  during  the  partnership,  made  his  will,  and  the 
plaintiff^B  wife  executrix,  and  on  such  a  day  died,  and  that 
the  defendant  had  not  given  any  account  to  the  plaintiff^s 


ecclestok 
Clipsham. 


Y.Jefferys.  Post,  291  h.  Cabell  v. 
Vaughomj  note  (4)  passim.  S.C.  1  Vent 
54.  1  Skin.  401.  Saunders  v.  Johnson. 
Com.  Dig.  Pleader  (2  V.  2.).  Bull.  N. 
P.  158.  1  Sid.  238.  Osbom  v.  Cros- 
km.  AIL  41.  Holdwich  v.  Chafe^  in 
which  last  case  a  distinction  seems  to 
be  made  between  the  plea  of  non  est 
faetunij  and  praying  oyer  and  demur- 
HDg :  but  this  distinction  does  not  seem 
to  be  warranted  by  any  of  the  modem 
But  where  an  action  is  brought 


against  one  of  several  joint  covenantors 
or  obligors,  the  defendant  can  only  take 
advantage  of  it  by  a  plea  in  abatement 
And  though  it  should  appear  upon  the 
record  that  there  are  others  ^who  ought 
to  be  joined  as  defendants,  yet  that  will 
not  be  error.  5  Rep.  119.  Whelpded^s 
case.  1  Str.  503.  Gilbert  v.  BatL  So 
in  contracts.  5  Burr.  2611.  Bice  v. 
Shute.  2  Black.  Rep.  947*  Mbot  v. 
Smith. 

8  2 


154  c  Eccleston,  S^c.  verstu  CUpsham. 

EccLEBTOM   wife,  CTecutrixi^thin  the  twenty  days  after  Ae  deatb  of  Ae 
V.  Bud  Cattle;  whereupon  the  pl^tifi  brought  thear  action; 

Clipbhaw.    ^^  ^^^  jjjjg  declaiation  the  plMntifla  had  judgment  by 
■  delault,  8  writ  of  enquiry  of  damages  awarded,  and  entire 

damages  aasessed. 

And  at  the  return  of  theBwd  writ  in  £a»fcr  term  last  part, 
it  was  moved  by  Jowm  and  Satmdert  in  arreet  of  judgment 
And  Jowt  took  an  exception  to  the  declaration,  because  the 
second  breach  assigned  is,  that  the  defendant  had  tnided.in 
200  tons  of  brandy  upon  his  own  account,  and  not  upon  the 
joint  account,  &c ;  but  does  not  shew  whether  the  said  200 
tons  of  brandy  were  prize  brandies  leceived  npon  the  j<Hnt 

[  155  ]  account,  or  other  brandies ;  for  the  defendant  may  have 
traded  with  the  prize  brandies  upon  his  own  account,  or  with 
other  brandies;  and  it  ought  to  be  particularly  shewn  io 
which  brandies  he  had  traded ;  because  if  the  brandies  were 
prize  brandies,  then  part  of  the  breach  is  comprehended 
within  the  former  breach  of  selling  the  70  tons  which  had 
oome  to  his  hands  upon  the  joint  account ;  and  therefore  for 
this  uncerttunty,  the  damages  bdng  enlirely  assessed,  he  coif 
eluded  that  judgment  ought  to  be  given  for  the  defendant. 

Saunders  took  another  exception  to  the  declaration,  that  the 
pliuntifis  had  assigned  several  breaches,  namely,  that  the  de- 
fendant had  sold  brandies  without  assent,  and  had  traded 
upon  his  own  account,  and  that  he  had  not  paid  the  eaii 
22,000^  to  Hyntan ;  whereas  it  appears  that  the  covenant  is 
joint  with  the  pl^tififa  testator,  and  with  the  said  Tayler  who 
survived  the  phuntiff's  testator ;  for  thouj  ~ 
joint  and  several  by  the  toonU,  yet  the  interet 
in  this  case  is  joint  only ;  for  It  is  an  equi 
the  testator  and  to  Tai/ler,  if  the  defendai 
covenants  as  by  the  declaration  is  suppo 
they  ought  to  have  joined  in  the  action ;  t 
tiff's  testator  being  dead,  the  action  is  sun 
in  5  Kep.  18.  b.  SHr^by's  case,  conveyan 
two,  and  a  covenant  with  them,  and  wU 
the  covenantor  was  lawfully  seised  of  th 
must  both  join  in  an  action  of  covenani 
although  the  words  are  "  with  each  of  ; 
interext  oftht  covenantees  is  joint  and  not » 

( I )  And  thiB  difference  was  agreed ;    every  of  the  cotcj 
when  it  i^ipean  by  the  declaration  that    have,  a  several  in- 
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covenant  that  the  defendant  would  render  an  account  to  the 
executors  of  the  party  dyings  is  a  good  several  covenant,  and 
weU  suable  by  the  plaintiffs  only,  because  the  plaintiffs  have 
a  several  interest  and  cause  of  action  in  this,  but  not  in  the 
others;  upon  which  points  the  judgment  was  stayed.  And 
DOW  this  term  it  being  moved  again,  the  court  was  of  opinion 
against  the  plaintiffs  for  both  causes  of  exception ;  but  no 
judgment  was  given ;  for  the  plaintii&  discontinued,  and  com- 
menced a  new  action. —  Coleman  of  counsel  with  the  plaintiffs. 


ECCLBSTOK 
V. 

Clipsham. 


when  the  covenant  is  made  with  the 
coTenantees,  et  cum  guolibet  eorutn^  these 
vordfl  ettm  quoHbet  tommy  make  the  co- 
veDant  several  in  respect  of  their  several 
iiiterestB.  {e)  As  if  a  man  by  inden* 
tore  demises  to  A.  Black-acre,  to  B, 
White-acre,  and  to  C  Green-acre,  and 
covenants  with  them  tt  guolibet  eorum, 
that  he  is  lawful  owner  of  all  the  said 
acres,  ftc,  ia  that  case,  in  respect  of  the 
aid  several  interests  by  the  said  words 


**  et  cum  quolibet  eorum^*  the  covenant 
is  made  several.  But  if  he  demises  to 
them  the  acres  jointit/t  then  these  words 
cum  quolibet  eorum  are  void ;  for  a  man 
by  his  covenant  (unless  in  respect  of 
several  interests)  cannot  make  it  first 
joint,  and  then  several,  by  the  same  or 
the  like  words  ^^cum  quolibet  eorum,^' 
5  Rep.  18  b.  19  a.  Sltngsby%  case.  S.C« 
3  Leon.  160,  161.    S.  P.  2  Leon.  47. 


{e)  From  what  has  been  said  in  the 
banning  of  note  (1),  and  which  has 
nnce  been  acknowledged  to  be  good 
Isw,  it  is  clear  that  the  insertion  or 
omission  of  the  words  *^cum  quolibet 
wmm^  can  make  no  difference  as  to 
the  covenantees,  but  that  the  action  will, 
m  all  cases,  follow  the  interest  without 
regard  to  the  words  of  the  covenant 

[It  is  observed,  however,  in  PrestofC% 
edition  of  Sheph.  Touch,  p.  166.,  that 
this  doctrine  requires  some  quidification, 
and  the  correct  rule  is  there  stated  to 
be,  that  by  express  words,  clearly  in- 
dicative of  the  intention,  a  covenant 
luy  be  joint,  or  joint  and  several  to,  or 
with,  the  covenantors  or  covenantees, 
notwithstanding  the  interests  are  several ; 
ud  so  they  may  be  several,  although 
the  interests  are  joint :  But  the  impli- 
cation or  construction  of  law,  when  the 
vords  are  ambiguous,  or  are  left  to  the 
interpretation  of  law,  will  be,  that  the 
words  have  an  import  corresponding  to 
the  interest,  so  as  to  be  joint  when  the 
interest  is  joint  and  several  when  the 

TOL.  I. 


interest  is  several,  notwithstanding  lan- 
guage, which,  under  different  circum- 
stances, would  give  to  the  covenant  a 
different  effect.  The  qualification  of 
the  rule  thus  stated  by  Mr.  Preston  was 
adopted  by  Lord  Abinger  and  Parke  B. 
in  12  M.  &  W.  146. 156.  158.  Sorsbie 
V.  Park;  and  the  latter  learned  judge 
stated  the  true  rule  to  be,  that  "  a  co- 
'<  venant  will  be  construed  to  be  joint 
<*  or  several,  according  to  the  interest  of 
*^  the  parties  appearing  on  the  face  of 
«  the  deedy  (see  also  12  M.  &  W.  134. 
Wootton  V.  Stefenonif)  if  the  words  are 
^*  capable  of  that  construction ;  not  that 
^  it  will  be  construed  to  be  several  by 
**  reason  of  several  interests,  if  it  be  ex- 
''  pressly  joint.  Suppose  there  were  a 
*'  covenant  with  A,  and  B.  jointly  that 
''  a  certain  thing  should  be  done  by  the 
"  covenantor;  both  of  those  persons  must 
**  sue.  But  where  it  appears  upon  the 
^<  face  of  the  deed  that  A.  and  B,  have 
"  several  interests,  they  must  sue  sepa- 
"  rately ;  for  though  the  words  be  primd 
*' facie  joint,  they  will  be  construed  to 

•a  3 


S5  b  Lenthall 

be  several,  if  the  interest  of  either  poi 

partj  appearing  upon  the  face  of  the  do' 

deed  shall  require  that  conBtnictioD.'*  an 

-Mr.  JVertow's  qualification  of  the  rule  an 

is  also  been  recently  considered  by  the  tht 

)urt  of  C.  P.  in  MilU  v.  Ladbrooke,  bu 

r.  T,  1844 ;  but  without  any  assent  to  grt 

r  dissent  from  it,  ts  the  cose  was  cap-  On 

lie  of  decision,  even  BasumiDg  the  rule  be 

I  be  unqualified.  —  la  the  latest  case  th( 

a  this  subject  in  Q.  B.  (Foley  y.  Ad-  po 
mbrooie,  4  a  B.  197.    S  G.  &  D.64. 


C  1S6  ] 
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LenthaJ],  Marshal  of  tin 
Mch.  20  Car 

^IT'  Ti^  ''  rememl 
•*-*  Easter  tenn 
at  Wettminster,  came  Siru 
ehal  of  the  marshalaea  of  o 
himself,  according  to  the 
marshal,  from  time  whereof 
contraiy  used  and  approved 
here  into  the  court  of  our  i 
certain  bill  agunst  John  Cm 
of  Essex,  esquire,  otherwise 
in  the  county  of  Essex,  estji 
&c  of  a  plea  of  debt ;  and 
to  wit,  John  Doe  and  Richt 
these  words,  to  wit :  Mid 
knight,  being  marshal  of  tl 
before  the  king  himself,  at 
leges  for  such  marshal,  ft 
man  is  not  to  the  contrary ' 
court  in  his  proper  person. 
Magna,  in  the  county  of  E 
Coohe  of  Chissel  Magna,  in 
in  the  custody  of  the  maii 
lord  the  king,  before  the  kii 
to  him  3000^  of  lawful  m 
to,  and  oojostly  detiuos  & 
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John  Cooiey  on  Ae  13th  day  of  Jub/y  in  th^  16th  year  of  the   Lenthall 

reign  of  our  lord  Charles  the  Second,  now  king  of  JEtiffland,    *'•  Cooke. 

•&c.  at  the  parish  of  St  Clement  DaneSy  in  the  county  afore-  ' 

8aid»  by  his  certain  writing  obligatory,  sealed  with  the  seal  of       L      <  J 

liim  the  said  Ji^An  Cookey^soA,  to  the  court  of  our  said  lord 

the  }aBg  now  here  flheWn>  the  date  whereof  is  the  same  day 

and  year,  acknowledged  himself  to  be  held  and  firmly  bound 

to  the  said  Sir  John  Lenthatt  in  the  said  3000Z.,  to  be  paid 

to  the  said  Sir  John  LenthaU  when  he  should  be  thereunto 

Teqoested ;  yet  the  said  John  Cooke  (although  often  requested) 

has  not  yet  paid  the  said  BOOOiL  to  the  said  Sir  John  Lenthall, 

bat  to  pay  tiie  same  to  him  has  hitherto  altogether  refused, 

and  still  xefioses,  to  the  damage  of  hjm  ihQ  ssid  Sir  John  Lent* 

haU  of  lOL     And  therefore  he  brings  suit,  &G. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  three  Plea, 
weeks  of  St  Michaelj  in  this  same  term,  until  which  day  the 
said  John  Cooke  had  leave  to  imparl  to  the  said  bill,  and  then 
to  answer,  &c.  before  our  lord  the  king  at  fVestminstery  come 
as  well  the  said  Sir  John  Lenihally  in  his  proper  person,  as 
the  said  John  Cooke  by  Robert  Powlet  his  attorney ;  and  the 
said  John  Cooke  defends  the  wrong  and  injury  when,  &c.  and 
prays  oyer  of  the  said  writing  obligatory,  and  it  is  read  to  him, 
&c ;  he  also  prays  oyer  of  the  condition  of  the  said  writing 
obligatory,  and  it  is  read  to  him  in  these  words,  to  wit, 
'^  The  condition  of  this  obligation  is  such,  that  if  the  above-  Defendunt 
"bounden  Algemoon  Peyton^  now  prisoner  in  the  prison  of  S!i^^condition  • 
**  the  king's  bench  in  Southwarky  do  and  shall  from  henceforth 
"  be  and  continue  a  true  prisoner  in  the  custody,  guard,  and 
"safe-keeping  of  the  above-named  John  Z^n^Aa/Z . knight, 
''  marshal  of  the  same  prison,  and  in  the  custody,  guard,  and 
"  safe  keeping  of  his  deputy  officers  and  servants,  or  some  or 
"  one  of  them,  until  he  shall  be  lawfully  discharged,  without 
^  committing  any  manner  of  escape  or  escapes  dming  the  time 
"  of  his  restraint,  then  this  present  obligation  to  be  void  and 
"  of  none  effect,  or  else  to  be  and  remain  in  full  powers  force, 
'^  and  virtue."  Which  being  read  and  heard,  the  said  John 
Coohe  saith,  that  he  ought  not  to  be  chained  with  the  ssdd  debt 
by  virtue  of  the  said  writing  obligatory,  because  he  saith,  that 
before  the  making  of  the  said  writing  obligatory,  to  wit,  by  a  and  pleads  the 
certain  act  made  in  the  parliament  of  the  lord  Henry y  late  c.9."of  Sheriffs' 
king  of  Englandy  &c.  the  Sixth,  holden  at  fFestminster,  in  the  ^^^  (<>) 


(a)  [See  post,  VoL  II.  p.  155  a.  n.  (6).] 
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Lenthall    county  of  MiddUtex,  on  die  twenty-fifth  ^jdF^tnary,  in 
V.  Cooke,     the  twenty-third  year  of  hia  reign,  letntang  in  the  aune  ict 
•  that  the  stud  king,  con^dering  the  great  peijury,  extortion,  ud 

oppression  which  theretofore  were  in  the  kingdom  of  Engiaxd, 
by   his  aheiiffi,   undei>flheii&  and  th^  derks,  owoneis, 
stewards  of  frandiises,  bailiffi,  and  ke^>er3  of  [risona,  and 
other  officers,  in  divers  conaties  of  this  kingdom,  (unong 
other  things,)  it  was  enacted  by  the  aathority  of  ^  aune 
parliament,  in  eschewing  of  all  such  extortions,  penuries,  and 
oppresaioDS,  that  no  sheriff  should  let  to  farm  in  any  nuimer 
Q  158  3       his  county,  nor  any  of  his  bailiwicks,  hnndreds,  nor  wapen- 
takes ;   nor  that  the  sud  Bheriffe,  uader-«heii{^  baili&  of 
franchises,  nor  any  other  buUff,  should  return*  upon  any  writ 
or  precept  to  them  directed  to  return,  any  inqoests  in  any 
panel  thereupon  to  be  made,  any  bulifis,  officers,  or  serraota 
to  any  of  the  officers  aforesaid,  in  any  panel  by  them  so  to  be 
made  ;  nor  that  any  of  the  stud  officers  and  ministers  on  occa- 
sion or  under  colour  of  their  office,  shoidd  take  any  other  thing 
by  themselves,  nor  by  any  other  person,  to  their  use,  profit, 
or  emolument,  of  any  person  by  them  or  any  of  them  to  be 
arrested  or  attached,  nor  of  any  other  of  them,  for  the  oout- 
ting  of  any  arrest  or  attachment  to  be  made  by  tfadr  body,  or 
of  any  person  by  them  or  any  of  them,  by  force  or  colour  of 
their  office,  arrested  or  attached  for  fine,  fee,  suit  of  prisott, 
mainprise,  letting  to  bail,  or  shewing  any  ease  or  iavcur  to 
any  such  person  so  arrested  or  to  be  arrested,  for  his  or  tbor 
reward  or  profit,  but  such  as  follows ;  that  is  to  say,  for  the 
sheriff,  twenty-pence ;  for  the  buliff  v^"  mat«M  the  iutphI,  or 
attachment,  four-pence;  and  for  the 
be  committed  to  his  custody,  four-penc 
under-sheriff,  sheriff's  clerk,  steward 
servant,  or  bulifl^  or  coroner,  should  n 
Colour  of  his  office,  by  himself,  nor  by 
use,  of  any  person,  for  the  making  of  ai 
for  the  copy  of  any  panel,  but  four-pc 
sheriff,  and  all  other  officers  and  minist 
out  of  prison  all  manner  of  pffl-eons  b; 
arrested,  or  being  in  thdr  custody,  by 
or  warrant,  in  any  action  personal,  or 
ment  of  trespass,  upon  reasonable  suret 
having  sufficient  within   the  countie 
should  be  so  let  to  bail  or  mainprise, 
such  places  aa  the  said  writfl>  biUs,  or  n 
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(sach  penon  or  persons  who  were  or  should  be  in  their  custody  Lxnthall^ 
by  condemnation^  execution,  capias  utlagatum,  or  excom-     v*  Cooke. 
fflonicatum,  surety  of  the  peace,  and  all  such  persons  who  * 
were  or  should  be  conunitted  to  custody  by  the  special  com- 
fflaodment  of  any  justice,  and  vagabonds  refusing  to  serve 
aoooiding  to  the  form  of  the  statute  of  labourers,  only  ex*' 
cepted ;)  and  that  no  sheriff  nor  any  of  the  officers  or  minis* 
teis  aforesaid,  should  take  or  cause  to  be  taken,  or  should 
make  any  obligation  for  any  cause  above  mentioned,  or  by 
ooknir  of  their  office,  but  only  to  themselves,  of  any  person,  nor 
by  any  person  who  should  be  in  their  custody  by  course  of  law 
bat  bj  thenameof  their  office,  andupon  condition  written,  that 
the  said  prisoners  should  appear  at  the  day  contained  in  the 
aaid  writs  or  warrants,  and  in  such  phuses  as  the  said  writs,     [  159  ] 
ImIIs,  or  warrants  should  require.    And  if  any  of  the  said 
eheiifi,  or  other  officers  or  ministers  aforesaid,  should  take 
any  obligation  in  other  form  by  colour  of  their  offices,  that 
it  diould  be  void,  as  in  the  same  act  (among  other  things) 
more  fully  appears.     And  the  said  John  Cooke  further  says, 
that  at  the  time  of  making  the  said  vrriting  obligatory,  to 
wit,  on  the  said  13th  day  of  Julyy  in  the  16th  year  of  the 
reign  of  our  lord  Charles  tiie  Second,  now  king  of  England^  Plaintiff  mar- 
aud bng  before,  he  the  said  Sir  John  Lenthatt  was  marshal 
of  the  marshalsea  of  our  lord  the  king,  and  that  the  said 
Algernoon  Peyton,  at  the  said  time  of  making  the  said  writing  and  A.  P.  a 
obligatory,  was  a  prisoner  at  Southwark  in  the  county  of  k.  b.  prison  in 
Surrey  f  under  the  custody  of  the  said  Sir  John  LenthaUy  then  ezceution. 
and  there  being  nuirshal  of  the  said  marshalsea,  in  the  sud 
execution,  at  the  suit  of  one  Edwin  Richards j  for  a  debt  of 
40(NL,  and  eighty  shillings  for  damages  theretofore  recovered 
by  the  said  EAoin  against  the  said  Algemoony  in  the  court 
of  oar  said  lord  the  king,  of  the  bench,  at  Westminxteri  in 
the  county  of  Middlesex.    And  that  he  the  said  John  Cooke,  '^^^^  ^ 
with  the  aaid  Algemoon  Peyton,  for  ease  and  favour  to  be  sMeandikTour. 
given  and  shewn  to  the  said  Algemoon  of  his  said  imprison* 
ment,  on  the  said  13th  day  of  July,  in  the  16th  year  of  the 
reign  of  our  said  lord  the  now  king,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  sealed,  and  as  his  deed  delivered,  the 
aaid  writing  obligatory  in  the  said  declaration  mentioned,  with 
the  said  condition  to  the  said  Sir  John  Lenthall,  then  and 
there  being  marshal  of  the  sud  marshalsea  of  our  said  lord  the 
king,  and  the  said  Sir  John  LenthaU  then  and  there  took  and 
scoepted  the  said  writing,  under  colour  of  his  said  office,  fixnn 


i9  Xen&all  «em»  Co(^. ' 

BKTHA&L    tHe  said  ASfernaon  and  John  CotAe  for  the  csme  aftraud. 
*•  And  so  lite  Bud  John  Coaie  says,  that  the  said  writing,  with 

^"^^  .  the  Bud  c»nditJ<Hi  bo  ae  afbreaud  in  form  aforesaid  made,  and 
ibr  the  cause  aforesaid,  by  virtue  of  the  said  Btatote,  is  alto- 
gether void  aod  of  no  effect  in  kw ;  and  this  he  id  readjr  to 
verify:  whereforehepraysjodgmeDtif hetheBud/oftnCMfe 
ought  to  be  chaiged  with  the  said  debt  by  virtue  of  the  eaid 
vritiog  obljgattay,  && 

And  the  Bud  Sr  .^>An  ZciilAan  saye,  that  h^  by  any  diii^ 
by  the  eud  John  Gooke  above  in  pleading  alleged,  ought  not  to 
be  barred  Irom  having  his  aud  action  thereof  against  the  eaid 
JbAn  Cooke,  because  he  says  that  the  saidJoAn  Cooke,  fcr  the 
better  security  of  lum  theBaid  ^JohnLmthaU,  that  the  eaid 
AJgmoon  Peyton  should  not  eaixpe  out  of  the  custody  of  \m 
the  Bud  Sir  John  LertthaU,  but  should  renimn  in  the  safe  cus- 
tody of  lum  the  stud  Sir  J<^n  Lenthall,  made  to  the  sud  Sir 
John  J.enthall  the  said  writing  otdigatory  above  nientioncd  m 
the  said  declaration,  in  manner  and  form  as  he  the  sud  % 
John  Lenthall  has  above  thereof  declared  agunst  him;  with- 
I  }  out  this  that  the  8»d  John  Cooke  for  ease  and  fkvour  to  be 
„„  given  or  shewn  to  the  sud  Algemoon  of  his  s^d  imprieoniaeiit, 
<*■«  sealed,  and  as  bis  deed  delivered,  the  said  writing  c^ligatoiy 
in  the  said  declaration  mentioned  with  the  same  eoni£tbn,  to 
the  stud  |Sir  John  Lenthall,  in  manner  and  form  as  the  said 
John  Cooke  has  above  thereof  in  pleading  alleged ;  and  thiihe 
is  ready  to  verify ;  wherefore  he  prays-judgment,  and  hia  mid  . 
debt,  together  with  his  damages  on  occatnon  of  the  d^entioo 
of  that  debt,  to  be  adjudged  to  him,  && 

Demurrer,  &&  —  And  for  caasea  of  demtnrer  in  bw  upon 
the  Bud  plea,  he  the  stud  John  Cooke,  according  to  the  fonn 
of  the  statute  in  Buch  case  made  and  provided,  ^ewe,  and  to 
the  court  of  our  sud  lord  the  king  hwe  sets  forth  the  caoMs 
fdlowing ;  for  that  the  stud  plea  by  the  said  Sir  J<^  LenSuiS, 
in  manner  and  fonn  aforeeaid  above  in  relying  pleaded,  sod 
the  matter  in  the  same  contained,  are  (I)  repHgwaU,  Joidiie 
vncertain,  and  want  form,  &o. 
Joinder  in  demurrer.  —  But  because  the  court  of  our  M 


(1)  Though  the  words  in  italics  are  general,  and  the  demurrer  is  neveribe- 
reaingned  as  special  causes  of  de-  leas  only  ageneTHlone,sincethestatate 
irrer,  yet  they  are  held  to  be  too    2?EIiz.  c&ofdemurrers.  lLiitv.4>(i) 


(i)  See  post,  S37  a.  n.  (3> 
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the  long  hiere  u  not  yet  adyified  of  ^ying  their  judgment  of  Lbnthall 
and  upon  the  premiseBy  a  day  thereof  is  given  to  the  said  ^* 

parties  before  our  lord  the  king  at  fFestminster,  until  fFednes^      Looks. 
(%  in  the  feast  of  St.  Martin,  to  hear  their  judgment  of  and 
upon  the  premises^  because  the  court  of  our  said  lord  the  king 
here  is  thereof  not  yet,  &c. :  at  which  day,  before  our  lord 
the  king  at  JVestmmster,  come  the  said  parties  by  their  said      C  1^1  ] 
attomies ;  whereupon  all  and  singnlar  the  premises  being  seen, 
and  by  the  coart  of  our  sidd  lord  the  king  here  fully  under- 
stood, and  mature  deliberation  being  thereupon  had,  for  that 
it  appears  to  the  court  of  our  said  lord  the  king  now  here, 
that  the  said  plea  of  the  said  Sir  John  LenthaU,  in  mamier 
and  form  aforesud  above  pleaded  in  reply,  and  the  matter 
in  the  same  contained,  are  good  and  sufficient  in  law  to 
have  the  said  action  of  him  the  sud  Sir  John  Lenthall,  main- 
tained against  him  the  said  John  Cooke;  therefore  it  is  con-  Judgment  for 
sidered  that  the  said  Sir  John  Lenthall.  do  recover  against  the  ^ 
said  John  Cooke  his  said  debt,  and  also  5Z.  for  his  damages 
which  he  hais  sustained  as  well  on  occasion  of  the  detention  of 
that  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  by  the  court  of  our  lord  the  king  now  ^ 
here  adjudged  to  the  said  Sir  John  LenthaU,  with  his  assent ; 
and  the  said  John  Cooke  in  mercy,  &a    Afterwards,  to  wit,  SatSdhedoa 
on  Wednesday  next  after  three  weeks  of  the  Holy  Trinity,  in  bytbepiamt^ 
the  24th  year  of  the  reign  of  our  lord  Charles  the  Second,  now  «dmmi8trator. 
long  o{  England,  before  our  lord  the  king  at  Westminster,  came 
Catherine  Peasly  widow,  administratrix  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  &c.  of  the  said  Sir 
John  LenthaU  by  William  Bavenhall  her  attorney,  by  the 
court  of  our  said  lord  the  king  now  here  specially  constituted, 
and  acknowledged  herself  to  be  satisfied  by  the  said  John  Cooke 
of  the  said  debt  and  damages :  therefore  let  the  said  John  Cooke 
be  thereon  quit  of  the  sud  debt  and  damages. 


Lentliall,  Marshal  of  the  King's  Bench,  versus        Case  25. 

Cooke. 

T\EBT  upon  an  obligation  brought  by  Lenthall,  marshal  g,  c.  i  j^. 
^^  of  the  king's  bench,  against  Cooke.     The  defe9dant  ^^*  ^  ^^ 
prayed  oyer  of  the  condition,  which  is,  that  if  the  above-  4^ 
bounden  ^brm^cm  Peyton,  now  a  prisoner  in  the  prison  of  the  ^  *^"^  **" 

«./s»    ,  *    *J  oiiein«xec». 

VOL.  I.  •  fl  6 
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then  this  present  obligation  to  be  void,  &c.    And  upon  oyer   Lbnthall 
of  the  condition,  the   defendant   pleaded   the  statute  of    v*  Cooke. 
23  H.  6.  c.  9.  of  bonds  made  to  sheriffs  by  colour  of  their  ' 
office.    And  he  further  pleaded,  that  at  the  time  of  the 
maldiig  of  the  bond  now  brought  into  court,  and  long  time 
before  the  said  plaintiff  was  marshal  of  the  king's  bench,  the      [  162  ] 
Bud  Peyton  was  a  prisoner  under  the  custody  of  the  said 
plamtiff,  in  the  execution,  at  the  suit  of  one  JEdioyn  Richards 
upon  a  judgment  of  404iL  debt  and  damages ;  and  the  de-. 
fendant,  together  with  the  said  Peytouyfor  ease  and  favour  to 
be  shewn  by  the  plaintiff  to  the  said  Peyton  made  the  said 
bond,  which  the  said  pbdntiff,  by  colour  of  his  said  office,  for 
the  cause  aforesaid,  took  and  accepted :  and  so  the  bond  void. 
The  plaintiff  replied,  that  the  said  bond  was  made  for  thebet^ 
ter  security  of  the  plidntiff,  that  the  siud  Peyton  should  not 
escape,  but  should  remain  a  true  prisoner  in  his  custody ;  and 
traversed  without  this,  that  the  bond  was  made  for  giving  or 
shewing  ease  and  favour  to  the  said  Peyton  of  his  said  impri- 
somnent ;  and  this  he  is  ready  to  verify,  &c.     Upon  which 
replication  the  defendant  demurred. 

:  And  it  was  ai^ed  for  the  defendant,  that  this  bond  was 
Toid  by  force  of  the  said  statute  of  23  H.  6.  c.  9. ;  for  it  is 
agreed  by  all,  that  the  marshal  of  the  king's  bench  is  within 
the  words  of  the  statute  '^  of  gaolers  and  keepers  of  prisons.^ 
Therefore  when  the  phdntiff,  being  marshal,  took  this  bond 
of  his  prisoner  upon  the  condition  to  be  a  true  prisoner ^  the 
thing  speaks  for  itself,  that  it  was  for  ease  and  favour,  for  it 
could  not  be  for  any  other  purpose;  for  by  this  means  the 
marBbal  is  secure,  though  he  should  leave  the  door  of  the  pri- 
son open,  and  the  prisoner  may  go  at  large  when  he  pleases. 
And  this  case  does  not  differ  in  substance  from  Dtve  and  Jtfon- 
ningluafCs  case*,  for  there  the  bond  was  to  save  harmless  •  piow.ea 
from  escapes f  and  here  it  is  that  the  prisoner  should  not  escape. 
If  he  do  escape,  the  bond  is  forfeited,  and  therefore  the  plain- 
tiff will  be  saved  harmless  from  this  escape,  by  force  of  this 
bond,  as  much  as  if  the  condition  had  been  precisely  to  save 
hannless.  And  the  statute  intends  to  prohibit  all  bonds  by 
which  gaolers  shall  be  encouraged  to  give  any  ease  or  favour 

a  general  demurrer,  or  in  arrest  of    ncn  est  faehim.    2T.  R.  569.  Samuel 
judgment  after  verdict  upon  a  plea  of    t.  Evans*  (d) 


(d)  4tM.&  S.SS8.  Thmson  v.  JRock,  S.P. 
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not  for  ease  and  fayour,  and  tHerenpon  the  plaJhtiff  had  judg-  Lbnth  all 
ment  there :  wherefore  judgment  was  also  prayed  for  the  *•  Cooke. 
pLiintiffhere. 

And  ahhongh  the  court  was  in  doubt  at  firsts  yet  upon  the 
readmg  of  this  record  they  gave  judgment  here  for  the  plaintiff 
immediately^  ydthout  any  fiirther  day  given. 

PomfB  of  counsel  with  the  plaintiff^  Jam^  and  Saunders  with 
the  defendant. 


Skinner  versus  Andrews.  Case  26. 

> 

HiL  19  &  20  Car.  IL  Be^  RoU.  292. 

^^*^»|  "D^  it  remembered,  that  heretofore,  to  wit,  in  the  For  preeedents 
J  j;j  ^^^  ^^  ^  Mtckael  last  past,  before  our  lord  rfactionsn^ 

^  tive  to  KwnoBf 

tne1dngatFFe56mii«^cameuiiJ2&«r^S%inn^,merehant,by£aijpA  either  upon 
Gregge  his  attorney,  and  brought  here  into  the  court  of  out  J^jjj^  tb^ 
said  lord  the  king,  then  there,  his  certain  bill  against  Tlunnai  seWes,  see 
Andrews  of  Landariy  merehant,  in  the  custody  of  the  marshal  f^^^^^'j^^ 
&C.  of  a  plea  of  debt ;  and  there  are  pledges  of  prosecution^  £nt  S9.  4i. 
to  wit,  Jofai  Doe  and  Richard  Roe;  which  said  bill  follows  in  ^^^  ^l^  u^] 
these  words ;  to  wit,  Middlesexy  to  wit,  Albert  Skinner,  mer-  pL  is.  Hauf. 

89.  91.  2  Cler. 

chant,  complains  of  TTiomas  Andrews  of  London,  merchant,  inj^  332. 
•being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our  s  ^^- ^f^t, 
lord  the  king,  before  the  king  himself,  of  a  plea  that  he  render  96.  '99. 
to  him  100/.  of  lawful  money  of  England,  which  he  owes  to,    *[  ^^  3 
wd  unjustly  detains  from,  him ;  for  that  whereas  the  said  7%o-  Declaration  in 
wo*,  on  the  28th  day  oi  February,  in  the  19th  year  of  the  reign  ^^'^^ 
of  our  lord  Charles  the  Second,  now  king  of  England,  at  the  < 
pariah  of  St.  Clement  Danes,  in  the  said  county,  by  Jiis  certain 
writing  obligatory,   sealed  with  the  seal  of  him  the  said 
Thomas,  and  to  the  court  of  our  said  lord  the  king  now  here 
shewn,  the  date  whereof  is  the  same  day  and  year,  acknow- 
ledged himself  to  be  held  firmly  bound  to  the  said  Albert  in 
the  said  100021,  to  be  paid  to  the  said  Albert  Skinner,  when  he 
dionld  be  thereunto  required ;  yet  the  said  Thomas  Andrews 
(although  often  required)  has  not  yet  paid  the  said  10002.  to 
the  said  Albert  Skinner,  but  to  pay  the  same  to  him  has  hitherto 
altogether  refosed,  and  still  refuses,  to  the  damage  of  him 
the  said  Albert  Skinner  of  100/.    And  therefore  he  brings 

80lt,&C 


Skiimer  vertut  Andrews. 

I  ff .  And  now  at  this  day,  to  wit^  T^urtday  next  after  tia  octan 
"'•  of  St.  Hilary  in  tliu  same  term,  until  whicli  day  the  sud  Tha- 
mat  Andrew  had  leave  to  imparl  to  the  eud  bill,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westadmter,  come  as 
well  the  sud  A&ert  by  his  sud  attorney,  as  the  sud  Thonuu 
Andrew*  by  BeuU  Hearae  hie  attorney :  and  the  said  TTuanat 
defends  the  wrong  and  injury  when,  &c.  and  prays  oyei  of 
the  said  writing  obligatory,  and  it  is  read  to  him,  &c. ;  he 
also  prays  oyer  of  the  condition  of  the  sud  writing  obligatoiy, 
og  and  it  is  read  to  him  in  these  words ;  to  wit,  "  The  condition 
^  "  of  diia  obligation  is  such,  that  if  the  above  bounden  Tlumat 
"  AndretBt,  his  heirs,  executors,  administrators,  or  asugns, 
"  or  any  of  them,  do  and  shall  for  his  and  their  parts  well  utd 
"  truly  observe,  perform,  fulfil,  and  keep  the  award,  srbi- 
"  trament,  order,  decree,  final  end,  determination,  and  ju%- 
"  ment  of  Master  Lawrence  Blantardf  Master  Tkomat  Raitai, 
"  and  Master  Robert  Geffriet  of  London,  merchants,  or  any 
"  two  of  them,  arbitrators,  as  well  on  the  part  and  behalf  of 
"  the  above  named  Albert  Skimur,  as  also  on  the  part  ind 
"  behalf  of  the  Biud  Thomas  ^lufreuu,  of  their  mutnalconsent 
"  indifferently  named,  elected,  and  chosen  to  arbitiate, 
"  award,  order,  end,  determine,  and  judge  of,  for,  upon, 
"  and  concerning  all  and  all  Duumcr  of  actions,  as  well  real 
"  as  personal,  suits,  debts,  debates,  accounts,  reckonings, 
"  writings,  sum  and  sums  of  money,  cimms,  variances,  and 
"  demands  whatsoever  had,  having  been  moved,  stirred,  and 
"  now  being,  or  depending,  or  intending  to  be  between  the 
]  "  eud  parties  in  any  manner  of  wise,  from  the  besinning  of 
"  the  world  unto  the  day  of  the  date  hereof,  so  as  the  same 
"  award,  arbitrament,  order,  decree,  final  end,  determination, 
"  and  judgment  of  the  Bwd  arbitrators  of  and  upon  the  pre- 
"  mises,  be  made  and  ^ven  up,  or  ready  to  be  delivered  to 
"  the  sud  parties  in  writing,  indented  under  the  hands  and 
"  seals  of  the  sud  arbitrators,  or  any  two  of  them,  upon  or 
"  before  the  16th  day  of  March  now  next  coming,  at  or  in 
"  the  now  shop  of  Arthur  Mikt,  scrivener,  utuate  within 
"  GrMAam-Co&yein  Zofu&nt,  that  then  this  presentobUgation 
"  shall  be  void,  or  else  to  abide  in  full  force  and  virtne." 
Which  being  read  and  heard,  he  the  stud  T^otmu  Andreta 
says  that  the  said  Albert  ought  not  to  have  or  mainti*'"  his 
said  action  thereof  against  him,  because  he  says  *t'"t  the  said 
^  Lawrence  Blancard,  Thomaa  Rattaly  and  R<J>ert  Geffrkt,  the 
sud  arbitrators  in  the  stud  condition  above  mentiojie^  on  or 
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before  the  said  16th  day  of  March  specified  in  the  said  condi-  Skinner  v. 
tion,  made  no  award  in  writing  of  and  upon  the  said  premises  Andrews. 
ready  to  be  delivered  to  the  said  parties,  to  wit,  at  the  shop  of  ' 

die  sud  Arthur  Miks,  scrivener,  situate  in  Gresham-  Collegcy 
that  is  to  say,  in  the  parish  of  St  Peter-Ie-Poor,  in  the  ward  of 
Broad'itreety  LondoUy  according  to  the  teiior  and  effect  of  the 
said  condition ;  and  this  he  is  ready  to  verify :  wherefore  he 
prays  judgment  if  the  said  Albert  Skinner  ought  to  have  or 
maintain  his  said  action  thereof  against  him,  &c 

And  the  said  Albert  Skinner  says,  that  by  any  thing  by  the  ReptieatioD. 
odd  Thomas  Andrews  above  in  pleading  alleged,  he  ought  not 
to  be  barred  from  having  his  said  action  thereof  against  the 
said  TTunnas  Andrews,  because  he  says,  that  after  the  making 
of  the  said  writing  obligatory,  and  before  the  day  of  exhibit- 
ing the  biQ  of  the  said  Albert,  to  wit*,  on  the  said  16th  day  •  This  teiUui 
d  March,  in  the  said  19th  year  of  the  reign  of  our  said  lord  ^*Siedemm«r. 
the  DOW  king,  in  the  said  condition  above  mentioned,  at  the  See  the  caie. 
Bud  parish  of  St.  Peter^le-Poor,  in  the  said  ward  o{  Broad-street, 
London,  the  said  Lawrence  Blancard  and  Thomas  Rastal,  two  Sets  forth  en 
of  the  arbitrators  in  the  said  condition  above  named  having  JJ^^^^i^ 
taken  upon  themselves  the  burthen  of  arbitrating  between  the  arbitntors. 
said  parties,  then  and  there  made  their  award  between  the  said 
parties  of  and  upon  the  premises  in  the  said  condition  above 
mentioned,  in  a  certain  writing  indented,  bearing  date  the 
same  day  and  year,  under  the  hands  and  seals  of  the  said 
Lawrence  Blancard  and  Thomas  Rastal^,  then  ready  to  be  t  ^^  v^st, 
delivered  to  the  said  parties,  to  wit,  at  the  said  shop  of  the  vf  erner, 
9iA  Arthur  JMiks,  scrivener,  situate  within  Gresham-CoUege  note(3). 
aforesaid,  in  London  aforesaid,  to  wit,  in  the  said  parish  of  St. 
Peter-le-Poor,  in  the  said  ward  of  Sroad-street,  London,  by 
which  sud  award  the  said  Lawrence  and  Thomas  Rastal,  two 
of  the  said  arbitrators,  reciting,  that  whereas  divers  and  several      [  166  ] 
debates,  strifes,  and  controversies  had  been  and  then  were  in 
soit,  or  otherwise  depending  by  and  between  the  said  Albert 
Skinner  of  the  one  part,  and  the  said  TTunnas  Andrews  of  the 
other  part,  chiefly  concerning  the  hire  and  freight  of  one- 
foDith  part  of  a  ship  called  the  Neptune  of  London,  bound 
&om  London  to  several  foreign  parts,  of  which  said  fourth  part;, 
the  said  Albert  Skinner  had  been  and  then  was  owner,  and  of 
which  said  ship  Martin  Skinner  then  was  master,  and  con- 
c^nnng  a  certain  debt  due  firom  the  said  Thomas  Andrews  to 
^  said  Albert  Skinner,  which  were  all  the  differences  appear- 
ing to  the  said  Lasorence  and  TTiomas  the  said  two  arbitrators 

TOL.L  T 
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of  making  the  said  writing  of  award  hitherto,  ha?  well  and  Skivnbr  v. 
truly  obeerved,  performed,  fulfilled,  and  kept  all  and  singular  ^  Andrews, 
tie  things  abore  specified  in  the  said  award  on  the  part  of  him  ' 

the  aid  Albert  to  be  observed,  performed,  fulfilled,  and  kept, 
according  to  the  form  and  effect  of  the  said  award ;  and  pro- 
testing also,  that  the  said  ThcTnas  Andrews  has  not  observed, 
perfonned,  fulfilled,  or  kept  any  things  specified  in  the  said 
award,  on  the  part  of  him  the  said  Thomas  Ajidrews  to  be  ob- 
served,  performed^  fulfilled,  and. kept,  according  to  the  form 
and  eflfect  of  the  said  award,  for  plea  the  said  Albert  Skinner 
says,  that  the  said  Thomas  Andrews  has  not  paid  to  the  said  And  asngni  a 
Albert  ^Q  said  463il  upon  the  said  16th  day  of  JU^  above 
mentifmed  in  liie  said  award,  in  the  common  dining^hall  of 
the  said  Lmer  Temple,  London,  between  the  hours  of  two  and 
six  of  the  afternoon  of  the  same  day,  which  he  the  said  Thomas 
Andrews  ought  to  have  paid  there  to  the  said  Albert  upon  or 
brfoie  the  said  day,  according  to  the  form  and  effect  of  the 
ssud  award,  but  the  same  are  yet  unpaid;  and  this  he  is  ready 
to  verify:  whereiPore  he  prays  judgment,  and  his  said  debt^ 
together  with  hk  damages  on  occasito  of  the  detention  of  this 
debt  to  be  adjudged  to  him,  &c. 

Demurrer  in  the  usual  form,  with  spednl  causes,  as  follows :  SpMial 
And  for  causes  of  demurrer  in  law  upon  the  said  replication,   dennura;. 
he  the  said  Tliomas  Andrews,  according  to  the  form  of  the 
statnte  in  sucli  case  thereof  lately  made  and  provided,  shews 
to  the  court  here  these  causes  following,  that  is  to  say :  for 
that  by  the  said  award  above  mentioned  in  the  said  replica-      £  168  ] 
tion,  it  appears  that  the  said  award  was  made  by  all  the  arbi- 
tnitoiB  specified  in  the  condition  of  the  said  writing  obligi^ 
tory,  but  tt  does  not  appear  by  the  said  award  that  the  sidd 
Robert  (Jeffries,  one  of  the  said  arbitrators,  signed,  sealed,  pub- 
Gdied,  or  delivered  the  said  award,  and  that  the  said  award 
18  in  ^ers  places  defective,  and  that  the  said  replication  is 
oncertain,  and  wants  form,  &c.  — Joinder  in  demurrer. — But  CWrfa  advitan 
because  the  court  of  our  said  lord  the  king  now  here  is  not  •^ 
jet  advised  of  giving  their  judgment  of  and  upon  the  premises, 
a  day  thinieof  is  given  to  the  sdid  parties  before  our  lord  the 
iing  at  Westminster,  until  Wednesday  next  after  fifteen  days  of 
Easter,  to  hear  their  judgment  of  and  upon  the  premises, 
because  the  court  of  our  said  lord  the  now  king  here  is  not  yet 
thereof,  ftc     (A  further  continuance  until  Friday  next  after 
the  morrow  <rf  the  Holy  Trinity.)    At  which  day  before  our 
lord  the  king  at  Westminster,  come  as  well  the  said  Albert 
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Skinner  versus  Andrews. 

Skinner  88  the  bbiA  Thomas  Andrewt,  by  thw  sud  attornies; 
and  thereupon  all  and  singular  the  premises  bdng  seen,  and 
by  the  court  of  our  said  lord  the  now  king  here  folly  nnder- 
Btood,  and  mature  deliberation  b^ng  thereof  bad,  it  seems  to 
the  court  of  oar  lord  the  king  here,  that  the  sud  plea  by  him 
the  said  Albert  above  pleaded  in  reply  is  good  and  suffiaent 
in  law  to  have  the  said  action  of  him  the  sud  AV>ert  thereof 
maintained  against  him  the  said  Thomas  Andrewt,  as  the  said 
Albert  Skinner  hath  above  alleged.  Therefore  it  is  conodeied 
that  the  said  Albert  Skinner  do  recover  agunst  the  eud 
Thomas  Andrews  his  sud  debt,  and  his  dam^es  on  occaaon 
of  the  detention  of  that  debt,  to  5L  adjudged  to  the  said 
A&ert  Skinner  by  the  court  of  our  siud  lotd  the  now  kii^ 
here  with  his  assent.  And  the  said  T^nmt  Axdrtwi  in 
mercy,  &c 


[  169] 

96  96. 


theexhibit- 
gfttKlull,  Is 
oatlieleih 
lareb,  nude 
■<nnl,  thii 
Bufflcjent 
tnent  tbal 


Skinner  versus  Andrews. 
T\EBT  on  an  obligation,  dated  the  8th  of  Fe&ruary,  in  the 
-*^  ISthyearofthereignof  the  now  king.  Thedefenduit 
prays  oyer  of  the  condition,  wluch  is,  that  if  the  defendint 
perform  the  award  of  LatoreTiee  Blancard,  Thomas  Bastal, 
and"  Robert  Geffries,  or  any  two  of  them,  &a  so  as  the  sad 
award  be  made,  &c  on  or  before  the  16th  day  of  Afari, 
next  ensuing,  &c.  then,  &c  the  defendant  pleads,  no  award 
made.  The  plMntifF  replies,  that  Blancard  and  Rastal,  two 
of  the  arbitratoru,  after  the  making  of  the  sud  writing  obli- 
gatory, and  before  the  exhibiting  of  the  bill  of  thepliuntiff,  (o 
vtit,  on  the  swd  16th  day  of  March,  in  the  19th  year  above 
mentioned,  made  their  award  upon  the  premises,  and  therebj 
awarded  the  defendant  to  pay  money  to  the  pluntjff,  and  that 
upon  payment  thereof  general  releases  should  be  made  by 
each  of  the  parties  to  the  other ;  and  asugned  the  breach  in 
the  non>payment  of  the  money,  &c ;  to  which  the  defendant 
demurs. 

And  Janes,  of  counsel  with  the  defendant,  took  an  excep- 
tion to  the  replication,  because  it  v  not  precisely  averred  that 
the  award  was  made  on  or  before  the  16th  day  of  Mar^ 
according  to  the  condition ;  but  the  pliuntiff  only  alleges  it  by 
a  sciUctt,  which  is  not  traversable ;  for  the  plaintiff  has  sud  in 
his  replication,  that  the  two  arbitrators,  after  the  maldng  of 
the  Bidd  writing  oUigatory,  and  before  the  exhibiting  of  the 
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IhU,  to  vdt,  on  ihe  said  16tk  day  of  March,  made  their  award;   Skinner  v. 
when»8  he  ought  to  have  said,  that  the  two  arbitrators,  after    Ai^^^j^na. 
the  makiiig  of  the  said  writing  obligatory,  and  upon  the  said  ■ 

16th  day  of  March,  made  their  award  without  a  scilicet ;  for 
he  said,  that  a  videlicet,  or  scilicet,  is  not  traversable  in  any 
case;  for  if  it  be  repugnant  to  the  preceding  matter,  it  is  alto- 
gether Yoid ;  and  if  it  be  not  repugnant,  yet  it  serves  only  to 
explain  the  preceding  matter,  and  not  to  enlarge  it,  or  to  make 
it  bear  another  sense  than  it  of  itself  imports.  And  here  it  is 
matter  of  substance,  whether  the  award  was  made  on  or  before 
the  16th  day  of  March,  which  ought  to  be  precisely  alleged, 
and  is  traversable  on  the  other  side ;  for  the  award  might  be 
made  before  the  exhibiting  of  the  bill,  and  yet  not  before  or 
upon  the  said  16th  day  of  March ;  and  such  award  so  made 
would  not  conclude  the  defendant ;  and  so  he  concluded  the 
replication  was  bad. 

And  afterwards,  at  another  day,  it  was  moved  by  Maynard 
king's  Serjeant,  and  Saunders  on  the  part  of  the  plaintiff,  that 
the  replication  was  good,  notwithstanding  the  exception  taken 
by  Jones,     And  they  agreed  that  a  videlicet,  or  scilicet,  which  a  ndelicet  re- 
is repugnant  to  the  preceding  matter,  is  merely  void (1) ;  but  JJ^Sungnwu 
they  said  *  that  where  a  scilicet  is  not  repugnant  to  the  pre-  ter  is  yoid,  but 
ceding  matter,  but  well  agrees  with  it,  there  the  videlicet,  or  ^j^  itl^rST* 
tcilicet,  is  a  direct  affirmation,  and  shall  be  taken  positively;  as  direet  affinn- 
in  Hob.  172.  f  a  videlicet  shall  make  a  restriction  where  the  be^en  posU 
words  are  general,  and  it  must  of  necessity  be  positive  and  by  tWely.^^^ 
way  of  direct  affirmation,  for  otherwise  it  could  not  do  so.  j.  gtudiy  and   ' 
And  the  case  in  Cro.  Jac  619,  620.,  J  is  direct  in  the  point:  Butler's  caie. 
for  there  the  plaintiff  declared,  that  in  consideration  that  he,  y.  KeyBc 
at  the  request  of  the  defendant,  would  travel  with  him  from 
Devonshire  to  London  to  search  for  a  will,  the  defendant  pro- 
mised to  pay  him  4/. ;  and  the  plaintiff  averred,  that  after- 
wards, to  tvit,  on  the  ^fteenth  ot  April,  in  the  18  th  of  king 
James,  he   performed  the  journey.      The  defendant  then 
pleaded,  that  before  the  journey,  to  wit,  on  the  sixteenth  of 
AprH,  in  the  18th  of  king  James,  he  discharged  the  pliuntiff 
from  his  journey ;  and  adjudged  that  the  plea  was  bad,  because 
the  journey  was  alleged  to  be  the  Jifteenth  day  of  April,  and 
CO  before  the  sixteenth  day,  being  the  day  of  the  dischai^, 
and  then  the  defendant  had  not  answered  it.     And  the  court 
there  took  the  scilicet  to  be  a  direct  affirmation  of  the  day  of 


(1)  See  ante,  p.  118.  note  (8). 
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Skikkbr  n  Ae  makiiig  of  the  journey ;  for  otherwise  the  drfends&ilB  plea 

Akdrkws.    as  to  that  matter  had  be^i  mifficieiit. 

'  And  all  the  court  in  this  case  was  of  opinion  that  the  j»- 

Ucet  was  sufficient,  and  that  the  matter  was  positiTOlj  «ck)u^ 
allied  by  the  seiSceL  And  they  said,  ihat  they  could  not 
intend  but  that  the  award  was  made  upon  the  day  mentioiied 
in  the  sciHeety  namely,  upon  the  said  16th  day  of  Marthy 
according  to  the  condition,  and  upon  no  other  day.  And  by 
all  the  court  the  plaintiff  had  judgment.  (2) 


Case  27. 


Cook  versus  Gerrard. 
HiL  16  &  17  Car.  IL  B^  BoL  33. 

f  \  13£  it  remembered,  that  mi  Monday  next  after  the 
^  m3  octave  of  iSl(.lRbi7y  in  this  same  term»  before  our 
lord  the  king  at  Westminster^  came  Gideon  Cook  by  Ntehoba 
JekyU  his  attorney,  and  tmnight  here  into  the  ooifft  of  our 
said  lord  the  king)  then  there,  his  certain  bill  against  Sir 
Ftands  Gerrard  knight,  in  the  custody  of  the  marriial,  ftc  of 
a-  plea  of  trespass  and  ejectment ;  and  there  are  pledges  of 


^2)  In  the  report  of  this  case  in  Si- 
derfin  it  b  said^  **  it  was  agreed'  by  all, 
*^  diat  if  the  demurrer  had  been  epecialy 
<<  judgment  mutt  hare  been  given  for 
**  the  defendant."  However  in  the  case 
of  Bissex  V.  Bissex.  3  Burr.  1729.  whieh 
is  precisely  the  same  case  with  the 
present,  there  toas  a  special  demurrer, 
and  the  case  as  reported  by  Siderfin 
was  cited  in  support  of  it  But  the 
court  overruled  it,  and  said  that  Saun-- 
der$  was  much  the  most  accurate  re- 
porter of  his  time,  and  they  held  upon 
the  authority  of  the  case  as  reported  by 
him,  that  the  day  wassuf&cienUy  alleged 
under  a  videUcet,  and  might  have  been 
traversed.     And   so    is  2  Wills.  335. 


Kught  V.  Preston.  Gilb.  Hist  C.  B. 
3d  edit.  132.  1  Black.  Rep.  49f,  495. 
Biskop  of  Lincoln  y.Wol^stem.  5T. 
R.  71.  The  King  v.  The  Mayor  cf 
York.  Ibid.  356.  The  King  v.  /ote 
Arnold.  1  T.  R.  656.  Green  y.  Bah 
neU.  6  T.  R.  460.  Grimwood  y.  Bar- 
riU  In  which  last  case  it  was  adjudged, 
that  where  an  averment  is  material,  the 
addition  of  a  videHeet  does  not  render 
it  immaterial.  So  if  the  day  laid  in  a 
declaration  bematerial^iimustbeproyed, 
notwithstanding  it  be  laid  undera  viefe- 
Uc^  See  5  East,  244,  The  King  v. 
Stevensy  and  2  Ld.  Raym.  1272.  Beg. 
V.  Barnes.,  (a) 


(a)  See  more  fully  as  to  the  effect  of  the  addition  or  omission  of  a  scilicelj 
post  VoK  n.  290  a.  n.  (1). 
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proeeentioB,  to  wit,  John  Doe  and  Richard  Roe;  which  said     Cook  v. 
bfll  follows  in  these  words,  to  wit :  Essexy  to  wit,  Gideon    Gebrard. 
Cook  complains  of  Sir  Francis  Gerrard  knight,  being  in  the  ' 

eortody  ofthe  marahal  of  the  nuurehalsea  of  oxst  lord  the  king,  x)eci«ntion  in 
^before  the  king  himself ;  for  that  whereas  one  Thomas  Kempe  cijectmeDt. 
on  the  20th  day  of  October^  in  the  16th  year  of  the  reign  of  L  HI  ] 
oor  lord  Charles  the  Seoond,  now  king  of  England^  &C  at 
Fmchmgfieldf  in  the  said  comity,  had  demised,  granted,  and 
to  fami  let  to  th^  said  Gideon,  six  messuages,  six  cottages,  one 
water  ODm-miU,  one  windmill,  360  acres  of  land,  40  acres 
of  meadow,  200  acres  of  pasture,  and  100  acres  of  wood, 
with  the  apportenances,  in  /^rtcAfn^/feli  aforesaid,  and  SamjH 
ford  Parvoy  in  the  said  county ;  to  have  and  to  hold  the  said 
tenonents  with  the  appurtenances  to  the  said  Gideon,  fix)m. 
die  feast  of  Si.  Michael  the  Archangel  then  last  past,  unto  the 
&A  and  term  of  five  years  thence  next  following,  and  Ailly 
to  be  complete  and  ended ;  by  virtue  of  which  said  denuse 
the  said  Gideon  entered  into  the  said  tenements  with  the  ap- 
portenances, and  was  thereof  possessed  until  the  said  Francis 
aliterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  &c  entered  into  the  said  tenements  with  the  ap- 
purtenances, inand  upon  the  possession  of  him  the  said  Gi* 
detm  thereof,  and  ejected,  expelled,  'and  amoved  him  the  said 
Gideon  from  his  said  farm,  his  said  term  therein  being  not 
ended,  and  him  the  said  Gideon  from  his  said  possession 
diereof  ha9  kept  out,  and  still  keeps  out,  and  other  wrongs 
to  him  £d  agidnst  the  peace  of  our  said  lord  the  now  king, 
and  to  the  damage  of  him  the  said'  Gideon  of  51 :  and  there- 
fore he  brings  suit,  &c. 

And  the  swd  Sir  Francis  Gerrard,  by  Humphrey  Davis  his 
attorney,  comes  and  defends  the  force  and  injury  when,  &c. 
itnd  a&ys,  that  he  is  not  thereof  guilty,  and  of  this  he  puts 
himself  upon  the  country ;  and  the  said  Gideon  thereof  like- 
wise: therefore  let  a  jury  thereof  come  before  our  lord  the  He*.      ' 
long  at  Westminster,  on  Thursday  next  after  Hi^q  Purification  of  ^^jfi^ai. 
Oie  Blessed  Mary,  and  who  neither,  &c.  to  recognise,  &c. 
because  as  well,  &c :  the  same  day  is  given  to  the  said  parties 
there,  &c. ;  afterwards,  the  process  thereof  is  continued  be- 
tween the  parties  aforesaid,  of  the  plea  aforesaid  by  the  jury 
being  respited  between  them,  before  our  lord  the  king  at 
Westminster,  until  Wednesday  next  after  fifteen  days  of  Easter  Ninprws. 
Aence  next  following,  unless  the  justices  of  our  lord  the  king 
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>K  V.  aaagaed  to  take  aemzea  m  llie  sud  county  shall  bare  codm 
RAHD.  before  that  time,  od  M<mdayibe  13th day  of  Mareh,ta,  Bmt- 
1  '  wood,  in  the  sud  county,  according  to  the  form  of  the  etatate, 
&C.  by  reason  of  the  default  of  jnrora,  &c. :  at  wtuch  day, 
before  our  lord  the  king  at  WettmiMta',  come  the  said  paitiei 
by  their  ^d  attomies,  &&:  and  the  Bud  jnstioes  of  oviMid 
lord  the  king  of  weaxea,  before  whom,  &o^  aent  here  thai  re- 
cord had  before  them  in  these  words,  to  wit : 

Afterwards,  at  the  day  and  place  within  contuned,  before 
Sir  Samuel  Brown  knight,  one  of  the  justices  of  our  knd  the 
king  of  the  bench,  and  TTionuu  Lee,  this  time  assouated  to  & 
Orlando  Bridffmaa  knight  and  baronet,  chief  justice  of  our  said 
lord  the  king  of  the  bench,  and  the  sud  Sir  Satmiel  Brom, 
justices  of  OUT  siud  lord  the  king  assigned  totakeasszeeintlie 
aaid  county  of  JEskx,  according  toihe  form  of  the  statute,  &c. 
(the  presence  of  the  said  Sir  Orlando  Bridgman  being  not  ex- 
172  ]      pect«d  by  virtue  of  his  said  majesty's  writ  of  St  non  omKi, 
.  F.'N.B.   &C.)*,  came  as  well  the  within-named  Gideon  CoiA,  u  tin 
'*■  within-written  Sir  Francis  Gerrardkmgbt,  by  thwr  attomiu 

within  contwned ;  and  the  jurors  of  the  jury,  whereof  men- 
tion is  within  made,  bdng  called,  some)  of  them,  to  wit, 
of**,      J.  U.,  J.  T.,  N.  a,  A.  J.,  F.  a,  and  T.  W.,  come  and  are 
sworn  upon  the  siud  jury ;  and  because  the  rest  of  the  jniors 
pnqp«d.     of  the  said  jury  did  not  appear,  therefore  others  of  the  by- 
standers, being  chosen  for  this  purpose  by  the  sheriff  of  the 
8ud  county,  at  the  request  of  the  said  Gideon  Cook,  and  by  the 
command  of  the  Bud  justices,  are  newly  appointed,  whoee 
names  are  affiled  to  the  within-written  panel,  acoarding  bi 
the  fonn  of  the  statute  in  such  case  lately  made  and  provided, 
and  the  jury  so  newly  appointed,  to  wit,  L,  L.,  T.  N,,  A.  B., 
J.  G.,  R.  C.,  and  W.  H.,  being  called,  likewise  come,  who, 
together  with  the  said  oUier  jury  first  impanelled  and  aworn, 
being  elected,  tried,  and  sworn  to  speak  the  truth  of  the 
il  rardiet  within  contuned,  say  upon  thdr  oath,  that  long  before  tbe 
within-time  when  the  within^nentioned  trespass  and  eject- 
K.  trind  ment  are  within  supposed  to  be  made,  one  Sir  Robert  Kmpt 
^^^^^  knight  was  seised  (among  other  things)  in  hia  demesne  as  of 
fee  of  and  in  the  within-written  tenements,  with  the  appar- 
tenances ;  and  that  the  sud  Sir  Robert  Kempe  kni^t,  being 
so  thereof  seised,  afterwards,  and  before  the  sud  time  when, 
&c  to  wit,  on  the  30th  day  of  October,  in  the  14th  year  of 
the  reign  of  our  said  lord  the  now  king,  made  his  last  will  and 
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testament  in  writing  (1)*,  in  these  words  following ;  that  is  to      Cook  r. 

say,  "  I  give  and  bequeath  unto  my  loving  wife,  iBmeJEKzabeth    GEBRAaq* 

**  Kempe,  one  annuity,  or  yearly  rent-charge  of  two  hundred  ^        ' 

<<  pounds  per  afoium,  to  be  issuing  and  payable  yearly  out  of  876  a.  note(s). 

«  my  manors  of  SpayTieM-haU^  in  Finchingfield  aforesaid,  and  j^*?""*  "* 

"  oat  of  all  the  lands  thereunto  belonging,  and  out  of  all 

''other  my  lands,  tenements,  and  hereditaments  in  JFVncA- 

"  ingfield  aforesaid,  except  my  manor  of  JekyUs,  now  in  the 

'^  occupation  of  Robert  Choate,  and  two  parcels  of  wood- 

^  ground,  called  Bradfietdrtoood  and  Cheere-wood,  now  in  my 

**  own  occupation,  and  also  except  my  other  lands  now  in 

''jointure  to  my  daughter  Buth  Kempe:   the  said  annuity 

"  of  two  hundred  pounds. /ler  annum  to  be  paid  to  her  or  her 

"  assigns,  for  and  during  the  term  of  her  natural  life,  by  half- 

"  yearly  payments,  at  Lady-^y  and  Michaelmas  yearly,  by 

"  equal  portions,  the  first  payment  thereof  to  begin  and  to 

"  be  paid  at  the  first  of  the  said  feasts  which  shall  first  and 

"  next  happen  after  the  time  of  my  decease,  in  full  satisfac- 

"  tion  of  all  such  dower  and  thirdsi,  as  the  sidd  dame  Eliza^ 

"  beOi  should  or  might  claim  out  of  my  lands  after  my  decease, 

"  and  according  to  certain  articles  of  agreement,  bearing  date 

"  the  third  day  of  May  1662,  made  between  me  the  said  Sir 

"  Robert  Kempe  of  the  one  part,  and  Thomas  Steward  esquire^ 

"  fiither  of  the  said  dame  Elizabeth  my  now  wife,  of  the  other      [  173  ] 

"  part    And  my  further  will  and  mind  is,  and  I  do  hereby 

"  will  and  devise,  that  the  said  dame  Elizabeth,  my  loving 

"  wife,  have  ike  free  use  of  my  manor-house,  called  Spaynes* 

"  hall,  and  the  orchard  and  garden  thereunto  belonging,  and 

"  the  free  use  of  all  my  goods  there,  both  within  doors  and 

"without,  for  the  space  of  one  whole  year  next  after  my 

"  decease.     And  my  further  will  and  meaning  is,  that  if  in 

"  case  I  should  happen  to  die,  leaving  the  said  dame  Elizabeth 

"  my  loving  wife  with  child,  and  the  same  child  shall  be  a 

"  son,  then  my  will  and  mind  is,  and  I  do  hereby  give,  will, 

"  and  devise  all  that  manor  house  called  Spaynes-hall,  and  all 

"my  lands,  tenements,   and  hereditaments  thereunto  be- 

"bnging,  and  all  other  my  lands,  tenements,  and  here- 

(1)  Since  the  statute  of  frauds,  29  "  the  said  testator  in  the  presence  of 
Car.  2.  C.S.  8.5.  it  is  proper  to  add,  "  three  witnesses,  who  duly  and  properly 
"  and  which  was  duly  executed  by  him    "  attested  such  execution."    (a) 


(a)  [See  the  notes  to  Duppa  r.Mayo,  post.  279,  ei  seq.2 
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^  poundB,  to  the  said  Mary  Kempt  my  grandchild^  and  to  any      Coo^  v. 

**  aach  after-bom  daughter,  equally  and  indifferently  to  be    Gkrrard. 

**  divided  betwixt  them  part  and  part  ahke ;  to  have  and  to  » 

'*hold  the  said  manor  of  JekyUs,  and  the  tvro  parceLs  W 

"  wood-ground  called  Cheere-waod  and  Bradfield-^woody  inime- 

*^  diately  from  and  after  my  decease,  to  the  said  Mary  Kempe 

^  and  my  said  after-bom  daughter,  for  and  during  the  term  of 

^  their  natural  lives,  doing  no  strip  or  waste:  and. after  the 

^  reveal  deceases  of  the  said  Mary  Kempe  and  my  said  after- 

^  bom  daughter.  Twill  and  devise  the  same  premises  unto  the 

**  hms  of  thie  body  of  the  said  Mary  Kempe  and  my  said  after-' 

^  bom  daughter  lawfully  to  be  begotten,  equally  betwixt  them 

''  to  be  ffivided ;  and  if  it  shall  happen  I  have  no  after-bom 

^  son,  or  any  such  after-born  daughter,  then  I  will,  give,  and 

^  devise  all  and  singular  my  said  manors  of  Jekylb,  and  the 

^ lands  thereunto  belonging;  and  the  said  two  parcels  of 

**  wood-ground  called  Cheere-^ood  2aA  BradfieJd^^woody  unto 

^  the  said  Mary  Jr<?mpe,  and  to  the  heirs  of  her  bod^  lawftdly 

*•  to  be  begotten,  for  ever,  and  to  have  and  to  hold  the  farm 

**  called  Lymitts  and  Mortimers^  with  the  appurtenances,  now 

*^  in  the  tenure  of  Joseph  Choate^  the  parcel  of  wood-ground 

**  called  the  Frith^  the  farm  called  Hovels^  in  the  occupation 

**  of  Edward  LunUy  and  the  moiety  of  the  manor  of  Cockfields, 

^  and  the  lands  therewith  used,  in  the  tenure  of  George  Bdr^ 

*  nardy  to  the  said  Mary  Kempe  and  my  said  after-bom  daugh- 

*  ter,  immediately  from  and  after  the  decease  of  dame  Eliza- 
**  heth  Kempe  my  now  wife,  for  and  during  the  term  of  their 
^  natural  lives,  doing  no  strip  or  waste ;  and  after  the  several 
^  deceases  of  the  said  Mary  Kempe  and  my  said  after-bom 
^  daughter,  I  will,  pve,  and  devise  the  said  last-mentioned 
^  premises  unto  the  heirs  of  the  body  of  the  said  Mary  Kempe 
''and  my  sidd  after-bom  daughter  lawfully  to  be  b^otten, 
**  equally  and  indifferently  betwixt  them  to  be  divided  part  and 
*^  part  alike ;  and  if  it  shall  happen  I  have  no  after-bom  son, 
•*  nor  any  such  after-bom  daughter,  then  I  will  give  and  de- 
^  vise  all  and  singular  the  said  last-mentioned  premises,  in  the 

•*  tenure  of  «7b^^  A  Ckoatey  Edward  Lunuj  and  George  Barnard^      [  175  ] 

**  and  the  pared  of  wood  ground  called  the  Frith^  in  my  own 

"  occupation,  after  the  decease  of  dame  Elizabeth  my  now 

^  wife  unto  the  said  Mary  Kempe,  and  to  the  heirs  of  her 

•*  body  lawftdly  to  be  begotten,  for  ever.     And  because  I  am 

*  very  desirous  to  continue  the  possession  of  the  capital  mes- 

^  soage  called  Spaynes-halt  in  Finchingfkli  aforesaid,  and  of 

^  divers  lands  thereunto  belonging,  in  the  name  and  blood  of 
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the  Kempes,'BO  long  as  it  shall  please  Almighty  Grod,  in  case 
I  leave  no  heir  male  of  my  body  lawfully  begotten,  in  which 
name  and  blood  it  hath  continued  for  many  ages  past,  and 
in  pursuance  of  a  promise  and  engagement  by  me  heretofore . 
made^to  my  late  dear  unde  fVUUam  Kempe  esqmre,  deoeafied, 
for  the  purpose  aforesud,  when  he  gave  the  same  to  me ;  I 
do  therefore  hereby  will,  give,  and  devise  the  said  cental 
messuage  called  Spaynes^haUy  and  lands  aforesud,  in  maimer 
and  form  following :  Item,  I  give  and  bequeath  to  my  loving 
kinsman  Thomas  Kempe,  citizen  and  draper  of  Zoiufoji,  all 
that  my  sud  capital  messuage  called  Spaynu^haU,  and  all 
the  lands  thereunto  belonging,  and  all  other  my  lands, 
tenements,  and  hereditaments  whatsoever,  with  their  and 
every  of  their  appurtenances  in  Finchingfield  aforesaid,  and 
Sampford,  in  the  said  county  of  Essex,  not  heretofore  by 
this  my  last  will  and  testament  willed  and  devised,  or 
otherwise  settled  and  disposed  of  by  any  act  by  me  hereto- 
fore lawfully  executed,  to  have  and  to  hold  all  and  singular 
the  said  capital  messuage  called  Spaynes-haU,  and  all  other 
the  before  mentioned  premises  with  the   appurtenances, 
unto  the  said  Thomas  Kempe,  immediately  from  and  after 
the  expiration  of  one  whole  year  next  after  my  decease,  and 
the  decease  of  Ruth  Kempe  my  daughter-in-law,  for  and 
during  the  term  of  his  natural  life,  doing  no  strip  or  waste; 
and  after  the  decease  of  the  said  Thomas  Kempe,  I  will,  give, 
and  devise  the  same  premises  to  Thomas  Kempe,  eldest  son 
of  the  said  Thomas  Kempe,  by  Elizabeth  his  now  wife,  for 
the  term  of  his  natural  life,  doing  no  strip  or  waste ;  and 
after  his  decease,  to  the  heirs  males  of  the  body  of  the  said 
Thomas  Kempe,  the  son  lawfully  to  be  b^otten ;  and  for 
default  of  such  issue,  to  the  use  and  behoof  of  the  heirs 
males  of  Thomas  Kempe  the  father,  lav^fuUy  b^otten  or  to 
be  begotten ;  and  for  default  of  such  issue,  then  to  the  use 
and  behoof  of  the  right  heirs  males  of  me  the  said  Sir 
Robert  Kempe  for  ever.     And  my  further  will  and  mind  is, 
that  the  said  Thomas  Kempe  and  his  heirs  respectively,  in 
consideration  of  the  devise  aforesaid,  immediately  from  and 
after  the  decease  of  Ruth  Kempe  my  daughter-in-law,  shall 
pay  unto  my  godson  Robert  Outlaw,  out  of  the  rents  and 
profits  of  the  jointure-lands  of  the  said  Ruth  Kempe,  for  and 
during  the  natural  life  of  him  the  said  Robert  Outlaw,  one 
annuity  or  yearly  rent-charge  of  twenty  pounds  per  annvan, 
by  half-yearly  payments,    at  Lady-day  and  Michaelmas 
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**  yearly ;  and  unto  Edward  Osborne  my  nephew,  the  like  sum      Cook  r. 
"  of  twenty  pounds  per  annum,  by  half-yearly  payments,  at    Gerrard, 
"  Lady^day  and  Michaelmas  yearly  during  his  natural  life ;  ' 

<<  and  unto  William  Doughty  my  nephew,  the  like  sum  of 
"  twenty  pounds  by  half-yearly  payments,  at  Lady^day  and 
^  HRehaelmas  yearly,  for  and  during  the  term  of  his  natural 
"  life ;  and  unto  Elizabeth  Outlaw,  the  daughter  of  my  nephew 
'^  Thomas  Outlaw,  the  sum  of  twenty  pounds  per  annum,  by 
f<  half-yearly  payments,  at  Lady-day  and  Michaelmas  yearly, 
^  during  her  natural  life.  And  my  will  and  mind  is,  that  if 
«  dl  or  any  of  th«  said  annuitieB  or  rentHAiirges  8haU  happen 
<<  to  be  behind  and  unpaid  by  the  space  of  fourteen  days  after 
^  Lady^y  and  Michaelmas  yearly,  being  lawfully  demanded 
^  at  Spaynes^haU  aforesaid,  that  then  and  at  all  times  after  it 
^  shall  and  may  be  lawful  to  and  for  the  parties  above  named, 
**  and  every  or  any  of  them,  to  enter  into  all  or  any  part  of 
"  the  lands,  which  were  the  jointure-lands  of  the  said  Ruth 
^  Kempe,  after  the  decease  of  the  said  Buth,  and  distrain,  and 
"  the  distress  and  distresses  there  taken  and  found,  to  take, 
^  lead,  drive,  and  carry  away,  and  the  same  to  retain,  keep, 
'*  or  sell,  rendering  back  the  overplus,  until  he,  her,  or  they 
**  be  severally  piud  their  several  annuities  before  mentioned, 
**  and  the  arrearages  of  the  same,  if  any  shall  happen  to  be. 
''  And  my  will  and  mind  is,  that  the  first  pajrment  of  the  stud 
"  several  annuities  shall  commence  and  begin  to  be  paid  at 
"  the  first  of  the  said  feast-days  as  shall  first  and  next  happen 
^  after  the  death  or  decease  of  the  said  Ruth  Kempe,^  as  by 
the  said  will  to  the  said  justices  and  jury  now  here  shewn, 
proved,  read,  and  given  in  evidence,  more  fully  appears.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say, 
that  the  said  Ruth  Kempe  widow,  daughter-in-law  of  the  eaid 
Sir  Robert  Kempe  knight,  named  in  the  said  will,  and  lately  the 
wife  of  one  William  Kempe  esquire,  deceased,  the  only  son  and 
heir  apparent  while  he  lived  of  the  said  Sir  Robert  Kempe 
knight,  survived  the  said  William  Kempe  her  husband,  and  is 
still  in  fiill  life';  and  that  the  said  Ruth  Kempe,  at  the  time  of 
making  the  said  will,  and  of  the  death  of  the  said  Sir  Robert 
Kempe  had  divers  land  and  tenements,  other  than  the  lands  and 
tenements  mentioned  in  the  declaration,  and  which  also  be- 
longed to  the  said  capital  messuage  at  the  time  of  making  the 
said  will  and  of  the  death  of  the  said  Sir  Robert,  settled  upon  her 
for  her  jointure  for  the  term  of  the  life  of  her  the  said  RtOh,  of  [  177  ] 
the  reveruon  of  which  said  lands  so  in  jointure  to  the  said  Ruth 
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for  the  tenn  of  her  lif e,  the  aud  SarBobertKanpe,  at  'iiemi 
time  when  the^last  will  and  testament  was  above  made  bj  him 
the  Baid  Sir  Robert  Kempe,  and  also  at  the  tim£  of  the  death  of 
him  the  siud  Sir  Robert,  was  seised  (among  other  ttmigB)  in 
fee.  And  the  jorors  aforesaid,  iip(m  di^  oath  afiweKud,  for* 
ther  Bay,  that  "the  said  WUHam  Kempe  was  the  onl^  son  and 
hdr  apparent,  while  he  Hved,  of  tin  said  Sir  Rchat  Kmpe 
of  his  body  begotten,  and  that  he  die  siud  fFUSam  Kaape 
had  iesne  of  the  body  of  him  the  Bud  JftSiam,  npon  Ae 
body  of  the  i^d  Rudt  his  wife  b^otten,  one '  dao^iter, 
namely,  Mary  Kempe,  which  said  Mary  is  the  (blighter  and 
heir  of  him  the  siud  WUOam  Kempe ;  and  that  afterwaiA  and 
before  the  stud  time  when,  &&  and  before  the  death  of  the 
Bud  Sir  Robert  Kempe,  father  of  him  the  said  WiUia»  Kea^, 
to  wit,  on  the  ISth  day  of  January,  in  the  year  of  onr  Lord 
1660,  the  Bud  WilHam  Kempe,  at  FinthingfieU  afbresud,  died, 
aod  the  said  Mary  Kempe  Borvived  him  the  Bud  ffilKiM 
Kempe,  and  is  yet  in  full  life.  And  the  jarora  afisreeaidi  upon 
their  oath  aforeaud,  farther  aay,  that  the  sud  Sir  Robert  Kempt 
kni^t,  being  so  seised  ae  aforesaid,  of  and  in  the  Baid  toie- 
mentB,  with  iSba  appurtenances  in  the  eud  dedantiffli  men- 
tioned, and  likewise  of  the  said  revermon  as  aforeeud,  after- 
wards and  before  the  stud  time  when,  &o.  to  wit,  ()a  the  3d 
day  of  September,  in  the  1 5tb  year  of  the  reign  of  our  said  loid 
the  nohr  king  at  P.  aforeaaid,  (Bed  so  thereof  seised,  without 
heir  of  luB  body,  Mher  than  the  said  Mary,  And  the  jnron 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the  aud 
Thomai  Kempe,  named  in  the  within  written  declaration,  irln 
demised  to  the  sud  Gideem  Cook  the  said  tenements,  with  ^ 
appurtenances  in  the  eaid  declaration  mentioned,  and  Thomai 
Kempe  likewise  above  mentioned  in  the  Baid  last  wUl  and  testa- 
ment of  the  said  Sir  Robert,  toe  one  and  the  same  person,  asd 
cot  other  or  different ;  and  that  afterwards  and  before  the 
Bud  tsme  when,  &c.  and  after  the  tenn  of  one  whole  year 
afler  the  death  of  him  the  taid  Sir  Robert  Kempe,to  wit,  on  the 
16th  day  of  Octofcr,  in  the  16th  year  of  the  reign  of  our  tud 
lord  the  now  king,  he  the  sud  Tkmuu  Kempe  entered  into  ^ 
c^iital  mesBoage  called  Spaynet-hail,  being  the  said  messuage 
devised:  to  the  said  EUaiAetk  Kempe  for  one  year,  and  into  the 
lands,  tkiements  and  hereditaments  with  the  ^purteoaixxs 
therennto  belonging  and  appertaining,  being  Ae  suite  beesn^ 
and  the  same  tenements  with  the  af^Mirtenaaoes,  as  weJl  is 
nuaner  and  form  aforeeMd  devised  in  t^  said  last  will  aai 
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fmtaUDlio  ^  BBod  2%ofiii»jrem/M  as  above  mentioned  in  the     Cook«. 

add  testament,  aa  mentioned  in  the  said  dedaration,  and  not   GerRARd. 

other  07  diflfeient,  nor  being  lands  or 'tenements,  or  any  parcel  ' 

thereof,in  the  jointure  of  the  said  Buth  Kempe  above  mentioned, 

nor  otherwise  setded  or  disposed  of  by  any  act  of  him  the  said      [  178  ]  , 

SirJtobert  Kempe,  ]aw£ally  executed,  and  was  thereof  seised 

as  the  law  requires;  and  that  the  sud  2%<7»uuJrm;ie  being  so 

Kised  thereof  afterwards,  to  wit,  on  the  2ath  day  of  the  said 

month  of  October,  in  the  16ih  year  aforesaid,  demised  unto 

tbesaid  Oideam  Cook  the  said  tenements  with  tiie-appurtenancea 

mentiaBed  in  the  said  last  will  and  testament  and  declaration, 

to  have  and  to  hold  the  said  tenements  with  the  appnrte*- 

nances,  to  the  said  Oideon  Cook,  from  the  feast  of  StMiehael 

the  Arduxngel  then  last  past,  imto  the  end  and  term  of  fiVe 

yean  thence  next  following,  and  fully  to  be  oomfdete  and      i    .' 

ended;  and  that  by  virtue  of  the  said  dJsmise,  he  the  said  Gi* 

dem  entered  into  tiie  said  tenements  witii  the  appurtenances, 

and  WW  thereof  possessed ;  and  that  the  said  Oideon  being  so 

poeaeased  thereof,  the'said  Francis  Gerrard,  by  the  command 

of  the  vdi  Ruth  Kempe  and  the  said  Mary  Kempe  afterwards, 

to  wit,  on  the  said  20th  day  of  October,  in  the  16th  year  afor^ 

said,  entered  into  the  said  tenements,  with  the  appurtenances 

in  and  upon  the  possesdonof  him  tiie  said  Gideon  thereof,  and 

ejected  him  from  Ins  said  fiurm ;  but  whether  upon  the  whole  Jmjr  pnj  the 

matter  aforeeaid,  by  tiie  said  jurors  in  form  aforesaid  found,  '^"^^'^ 

the  said  Francis  Gerrard  is  guilty  oi  the  said  trespass  and 

ejectment  within  supposed  to  be  by  him  done,  the  said  jurors 

aie  entirely  ignorant,  and  thereof  pray  the  advice  and  consi-^ 

deratiDn  of  the  court  here.     And  if  upon  the  whole  matter 

aforesaid,  by  the  said  jurors  in  form  aforesaid  found,  it  diall 

anwar  to  the  court  here,  that  the  said  Francis  Gerrard  is 

gnihy  of  the  said  trespass  and  ejectment,  then  the  said  jurors 

upon  their  oath  say,  that  the  said^roizcif  Gerrard  is  guilty  of 

the  said  trespass  and  cgectment,  in  manner  and  form  as  the  sidd 

Gideon  Cook  witiiin  comphins  against  him,  and  then  they 

aaaess  the  damages  of  him  the  said  Gideon  Cook,  on  occasion 

of  the  sud  trespass  and  ejectment,  beyond  his  costs  and  charges 

hj  him  about  his  suit  in  this  behalf  ekpended,  to  6d  and  for 

those  eoBta  and  charges  to  40«.  And  if,  upon  the  whole  matter 

aforeaaid  by  the  said  jurors  in  form  aforesaid  found,  it  shaH 

a^ypoar  to  the  court  here,  that  the  said  Francis  Gerrard  is  not 

goiltyofdiesdd  trespass  and  ejectment  within  supposed  to  be 

by  Ua^  done^  tliett  the  anid  jurors  si^  upon  their  said  oath. 
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ooKv.       tIutthe8aid.^WiK«uG«rnm2i8not  guilty  of  the  and  tnspw 
KBAHS.     mj  j  ejectment,  as  he  the  stud  Fraiuit  Gtrrard  has  witliin  in 
•  pleading  alleged.     And  because  the  court  of  our  sud  lord  tlie 

king  here  10  not  yet  adviaed  of  giving  th^  judgment  of  kA 
upon  the  prenuaes,  a  day  thereof  is  given  to  tbe  eud  parties 
before  onr  lord  the  king  at  ffestmauter,  until  Friday  next 
after  the  morrow  of  the  Holy  Trinity,  to  hear  theii  jodgment 
thereof,  becsoae  the  court  of  our  said  lord  the  king  here  it 
thereof  not  yet,  &c.  At  which  day,  before  our  lord  the  Idag 
at  fFettnaruUr,  come  the  said  partiee  by  thor  said  attMiiies; 
and  because  the  coort  of  our  lord  the  king  here  ia  not  yft 
advised  of  giving  thrar  judgment  of  and  upon  the  preonseB,  > 
day  thereof  is  further  ^ven  to  the  said  partiea  before  our  lord 
the  king  at  Wetttitauter,  until  Tuesday  next  after  three  veeb 
179  3  of  '^  Michael,  to  hear  their  judgment  thereof,  &c  becaiue 
the  court  of  our  lord  the  king  here  is  thereof  not  yet,  &c. 
Before  which  Bud  three  weeks  of  ^.  JlfieAof/ the  said  Boit  wu 
adjnuriMd  adjoumed  by  his  ntqesty's  writ  of  common  adjounmient, 
"■^^  firom  Wettmiuler  aforeau^  to  the  dty  of  Oxford,  in  the  coun^ 
of  Oxford,  until  the  octave  of  St.  Martin  then  next  ftJlowiiig; 
at  which  sud  octave  of  St  Martin,  before  our  lord  the  kii^ 
at  Oxford  aforesud,  cc»ne  the  said  parties  by  their  said  attof- 
nies ;  and  because  the  court  of  our  lord  the  king  here  ia  not 
yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  further  ^ven  to  the  stud  partiee  before 
our  lord  the  king  at  Oxford  aforesaid,  until  Saturdm/  next 
ader  the  ooUve  ofihel'itrifieationoftheBlettedMaryihKBii^ 
next  following.  Before  which  day  the  said  suit  was  faitber 
adjoumed  by  another  writ  of  his  said  majesty  ot  common  ad- 
■djoaintd  joumment  to  fFettrntntter  aforesaid,  until  the  sud  octare  of 
***'°  '  the  PmifieatUm  of  the  BUued  Mary ;  at  which  sud  Saturdof 
next  after  the  octave  of  the  Purification  of  the  Bkned  Mar/, 
before  our  lord  the  king  at  Watmimter,  cxaaa  the  sud  putia 
by  their  sud  attonuee ;  and  because  the  court  of  our  lord  tbe 
king  here  is  not  yet  advised  of  ^ving  their  judgment  oi  t^^ 
upon  the  premises,  a  day  thereof  is  further  given  to  tbe  buI 
parties  before  our  lord  the  king  at  Wettmintter,  until  WtdM- 
dm/  next  after  fifteen  days  of  Faster,  to  bear  their  judgment 
thereof,  &c  because  the  court  of  our  lord  the  king  here  u 
thereof  not  yet,  &c  (and  so  it  is  continued  fnun  term  to  teim)- 
At  which  day,  before  our  lord  the  king  at  fPistmiiuter,  come 
the  sud  partiee  by  their  said  attonues ;  whereupon  all  and 
pagnktr  Uie  premises  being  seen,  and  l^  the  court  of  our  loid 
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the  long  here  more  folly  understood,  and  mature  deliberation     Cooc  v. 
being  thereof  had»  for  that  it  seems  to  the  court  of  our  lord    Gerard. 
the  king  here^upon  the  whole  matter  aforesaid  above  in  form  ' 

aforesaid  found,  that  the  said  Francis  Cferrard  is  guilty  of 
the  sfud  trespass  and  ejectment  in  the  sdd  declaration  above 


imputed  to  him,  in  manner  and' form  as  the  said  Gideon  Cook  Judgment  for 
has  above  dechured  against  him ;  therefore  it  is  considered,  P^"°*'**- 
that  the  said  Gideon  do  recover  against  the  said  Francis  his 
term  yet  to  come  of  and  in  the  said  tenements,  with  the  ap- 
purtenances, and  the  said  damages  by  the  said  jury  in  form 
aforesud  assessed ;  and  also  18/.  for  his  said  costs  and  charges 
•adjudged  of  increase  to  the  said  Gideon  by  the  court  of  our 
lord  the  king  here  with  his  assent,  which  said  damages  amount 
in  the  whole  to  262.     And  let  the  ssdd  Francis  Gerrard  be  Capiaiur. 
taken,  &c. 

Afterwards,  to  wit,  on  Saturday  the  15th  day  of  June,  in  Error  in  the 
the  19th  year  of  the  reign  of  our  said  lord  the  now  king,  the  c^JSer!' 
transcript  of  the  said  record  and  process  between  the  said  par- 
ties, with  all  things  touching  the  same,  was  transmitted  from 
the  said  court  of  our  lord  the  king  here  before  the  king  him- 
self, by  virtue  of  a  certain  writ  of  our  lord  the  king  for  cor^ 
recting  of  error  prosecuted  by  the  said  Francis  Gerrard  in  the 
premises,  before  the  justices  of  our  sud  lord  the  king  of  Com-      [  180  3 
mon  Bench  and  barons  of  the  exchequer,  in  the  chamber  of 
the  said  Exchequer,  according  to  the  form  of  the  statute  made 
in  the  pariiament  of  tiie  lady  EKzabetk,  late  queen  of  Englandy 
hoUen  at  Westminster,  on  the  23d  day  of  November,  in  the 
27th  year  of  her  reign;  and  the  said  Francis,  in  the  same 
court  of  the  said  Exchequer-chamber,  assigned  divers  matters 
in  the  said  record  and  process  to  reverse  and  annul  the  said 
judgment ;  to  which  tiie  said  Gideon,  appearing  in  the  said  ;^*^  ^ 
coart,  pleaded  that  there  was  not  any  error,  either  in  the  said 
record  and  process,  or  in  the  giving  of  the  said  judgment. 
And  afterwards,  to  wit,  on  SaturdayihQ  6th  day  of  February 
in  the  2l6t  year  of  the  reign  of  our  said  lord  the  now  king, 
before  the  said  justices  of  our  said  lord  the  king  of  Common 
Bench  and  Barons  of  the  Exchequer  of  our  said  lord  the  king 
in  the  said  court  of  the  said  Exchequer-chamber,  came  as  well 
the  said  Gideon  Cook,  as  the  said  Francis  Cferrard  by  their  said 
attomies,  whereupon  all  and  mngiilsir  the  premises  being  seen 
bf  the  ooort  of  our  lord  the  king  in  the  same  Exchequer- 
damber,  and  diligentiy  examined  and  more  fully  understood, 
ttd  mature  delibeiation  being  thereof  had,  it  was  considered 
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K  V.      that  the  sud  judgment  ia  ia  notling  vilioiu  or  defectin,  BBd 

lAKD.     ^^t;  there  ia  not  an;  error  in  the  aaid  record ;  therefore  it 

'  was  conBidered  that  the  aaid  judgment  ahonld  be  in  all  things 

I  affirmed,  and  stand  in  its  full  farce  and  effect,  notwithatand- 

ing  the  aud  canae  above  samgned  for  error;  aod  it  was  then 

and  there  further  oonodered,  that  the  aaid  Oidani  Cook  ehoold 

recover  against  the  said  Frameu  Gerrard     poonda,  a^odged 

to  the  aaid  Gideon  vith  his  assent,  by  the  eooit  of  our  lordthe 

king  in  the  same  £!xchequerM:hambex,  according  to  the  fom 

r.  c  10.   of  the  statute,  thereof*  made  and  provided,  for  his  damages, 

s.  AS.  coBta,  and  chafes,  which  he  had  on  ocoamon  of  the  delay  of 

0.  and    the  execution  of  the  aaid  judgment,  on  pretence  of  proeecn^ 

the  sud  writ  of  error.     Aud  theieapon  the  etud  reowd  and 

process  thereof,  had  before  the  etud  justices  and  barons  in  the 

remit-    prcmiseB,  were  remitted  by  the  said  justices  and  barona,  before 

the  Idog,  wheieaoever,  &c.  according  to  the  form  of  the  sud 

statute,  &C.  and  now  remain  here  in  the  said  oouzt  ofour  sud 

lord  the  king,  before  the  king  himself  &c. 
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81  1 

Ut.  pVECTMENT.  —  The    plwutiff  dedait*  Hot  Thwu 

t'viu.  "  i&ngw.  on  the  20th  of  Octofer,  in  the  16th  year  of  the 

353.  reign  of  the  now  king,  demised  to  the  pluntiff  divera  metaa- 

P^  agea,  lands,  and  tenements,  in  Liale  FuuJtingfitld  and  IMk 

**>■  Sampford,  in  the  county  of  JEtsex,  to  have  from  Mtdiadmai 

J,  '  A.  then  last  past  tor  five  years,  by  foroe  of  whu^  demise  the 

'.***  'plaintiff  entered  and  was  poeaesaed,  until  the  defendant  ejected 

■,  and  him  to  his  damage.  See     Upon  not  guilty  pleaded,  the  jui; 

^^  found  a  apecial  verdict  to  this  efiectt  namely,  they  found  that, 
icBth  of  before  the  treepoas  and  ejectment,  Sir  Robert  Kempt  knigtt 

^^^  was  seised  of  the  lands  in  question  (aoKHigothw  things)  in  ius 

oat,  demesne  as  of  fee ;  and  being  so  seised  mi  the  13tii  of  Octoirr, 

.,  .od  "1  ^  14th  year  t£  the  now  king,  made  his  wiU  in  writing 

■•^  fi'  which  ia  found  in  hoc  verba,  whereby  he  devised  (amocg  other 

Aber  thinga)  aa  follows,  that  is  to  aay,  "  I  do  will  and  deviae  that 

t,  tem-  "  my  loving  wife  dame  Elizabeth  haoe  £Ae  free  u$e  of  laj 

menu  "  maaor-house  called  Spaynet-iudl,  with  the  f>n:hardand  gar- 

'^^^  "  den  thereunto  belonging,  (being  the  landa  in  question,)  for 

nw  "the  space  of  one  whole  year  next  after  my  decease.  And  my 

„n^  «  further  will  and  meaning  is>  that  in  caae  I  shall  h^qien  to 
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**  die,  leayingmy  wife  ynth  child,  and  the  same  child  be  a  son.      Cook  v. 
"then  I  do  will  and  devise  my  manor-house caUed  Spaynes-   Gerrard. 
"  hfdlf  and  all  my  lands  and  tenements  thereto  belonging,  and  [     ^-    \ 
"  all  my  lands  in  J?^^x,  (except  the  manor  of  JekyUs  and  some  from  and  after 
« other  lands,  expressed  in  the  will),  to  my  said  after-born  ^^^f'^ 
"son,  and  his  heirs  and  assigns  for  ever."    And  then  he  and  the  decease 
made  provision  for  the  after-bom  child,  in  case  it  should  be  a  ^^  ^^^ 
daughter,  by  a  devise  of  the  manor  of  JekyUs  to  her  and  said  w.  K. 
Mary  Kempe  his  grand-daughter  in  fee ;  but  in  case  he  should  ^^  andThe 
have  no  after-bom  child,  then  he  devised  the  whole  manor  of  year  expires. 
Jekytts  to  Maty  his  grand-daughter  in  fee.     And  then  fol-  jj^^^  ^e  de- 
lowed  the  clause  upon  which  the  controversy  arose,  namely,  "^S^^'^th 
"  and  because  I  am  vary  desirous  to  continue  the  possession  reyenion  after 
"  of  the  capital  messuage  called  Spaynes-Jioll,  in  Finchingfield  **«  P^^d^ 
"  aforesaid,  and  of  divers  lands  tiiereunto  belon^g,  in  the  shall  be  taken 
«  name  and  blood  of  the  KempeSy  so  long  a^  it  shall  please  ""^^f^ 
"  Almighty  Grod,  in  case  I  leave  no  heir  male  of  my  body  Also  adeviaeof 
"  lawfully  begotten,  in  which  name  and  blood  it  hath  conti-  ^^J^j^^e 
"  nued  for  many  ages  past,  and  in  pursuance  of  a  promise  and  tii<erei<inthem. 
"  engagement  by  me  heretofore  made  to  my  late  dear  uncle 
"  WUliom  Kempe  esquire  deceased,  for  the  purpose  aforessdd, 
"  when  he  gave  the  same  to  me,  I  do  therefore  hereby  will, 
"  give,  and  devise  the  said  capital  messuage  called  Spayne^-hall, 
"  and  lands  aforesaid,  in  manner  and  form  following :  Item,  I 
"  give  and  bequeath  unto  my  loving  kinsman  Thomets  Kempe, 
"  citizen  and  draper  of  London,  (who  is  the  lessor  of  the  plain- 
tifl^)  all  that  my  said  capital  messuage  called  Spaynes-hall, 
and  all  the  lands  thereunto  belonging,  and  all  other  my  lands, 
"  tenements,  and  hereditaments  whatsoever,  with  their  and  every 
^'  of  their  appurtenances  in  Finchingfield  aforesaid,  and  Samp^ 
^ford,  in  the  swd  county  of  Essex,  not  heretofore  by  this  my  last 
**  tpiU  and  testament  willed  and  devised,  or  otherwise  settled  and 
disposed  of  by  any  act  by  me  heretofore  lawfully  executed,  to      [  182  ] 
have  and  to  hold  all  and  singular  the  said  capital  messuage 
caDed  Spaynes-hall  and  all  other  the  before-mentioned  pre-* 
mises  with  their  appurtenances,  unto  the  said  Thomas  Kempe, 
immediately  £rom  and  after  the  expiration  of  one  whole  year 
next  aft»r  my  decease,  and  the  decease  of  Suth  Kempe  my 
daughter-in-law,  for  and  during  the  term  of  his  natural  life, 
doing  no  strip  or  waste.     And  after  the  decease  of  the  said 
"  Thomas  Kempe,  I  will,  give,  and  devise  the  same  premises  to 
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OOK  ff.  "  7%)matKempe,eldestBoao(ib.eBaii7TiotiuaKempi,}sjElaa- 
:rkars.  «  2Kth  his  now  wife,  for  the  term  of  hia  natural  life,  doing  no 
"  strip  or  waste,"  with  the  remainder  over  in  tul  to  the  heire 
nude  of  Thomat  the  son,  remtunder  over  in  tail  to  the  heira  male 
of  TTiomas  the  father,  with  limitation  over  to  the  right  hein 
male  of  the  devisor.  And  they  further  found,  that  the  said  Ridk 
Kempe,  widow,  the  daughter-in  law  of  the  eud  derieor,  lutd 
late  the  wife  of  one  fFtUiam  Kempe  eBquire,  the  only  Boniad 
heir  apparent  (while  he  lived)  of  the  devisor,  Bnrrived  her 
hushani^  and  was  in  full  life ;  and  that  the  sud  Bvth,  at  tte 
time  of  the  making  of  the  eud  will,  and  at  the  time  of  the 
death  of  the  devisor,  had  divers  lands  and  tenements  (be^des 
the  lands  in  question  which  belonged  to  the  Bud  c^tal  mes- 
suage) settled  upon  her  for  her  jointure  for  the  term  of  the 
life  of  the  said  JRutk  (of  the  reverrion  whereof  the  said  de- 
visor was  seised  in  fee  at  the  time  of  the  will  and  his  death). 
And  the  jury  further  found,  that  the  s^d  fftUiam  Kempt, 
while  he  lived,  was  the  only  son  and  heir  of  the  body  of  the 
devisor ;  and  that  the  said  fVUUam  died  in  the  life-time  of  the 
devisor,  and  that  the  devisor  died  so  seised  without  any  other 
issue ;  and  that  the  lessor  of  the  phuntiff,  and  Thomat  Ktmpe 
named  in  the  will,  is  the  aaioe  person ;  and  that  the  said  lesor 
of  the  plaintiff  after  the  expiration  of  a  year  after  the  deadi 
of  the  devisor,  entered  into  the  messuage  called  Spaynes-haS, 
and  the  other  lands  thereto  belon^ng,  being  the  lands  devieed 
to  Elizabeth  for  a  year,  and  which  were  not  in  jointnre  to 
Ruth,  nor  otherwise  disposed  by  the  devisor,  and  was  seised 
as  the  law  requires,  &c. ;  and  being  bo  seised,  demised  them 
to  the  pliunriff  for  the  term  mentioned  in  the  declaration, 
who  entered  and  was  possessed  until  the  defendant,  by  the 
command  of  the  s^d  Buth  and  Mary,  who  was  the  heir  it 
law,  entered  upon  him  and  ejected  him,  as  the  plaintiff  has 
declared ;  but  whether  the  defendant  be  guilty  of  the  eject- 
ment or  not,  they  leave  to  the  judgment  of  the  court ;  and  if 
the  court  shall  adjudge  for  the  plunrifi^  they  find  for  tbe 
plfuntiff,  and  give  dam^es  and  costs ;  and  if  the  court  shall 
adjudge  for  the  defendant,  they  find  for  the  defendant. 
And  this  case  was  argued  in  the  King's  Bench  by  Joiiti 
183  ]  for  the  pluntiff,  arid  by  Conyers  of  the  MiddU  Tempk  for  the 
defendmit.  And  the  case  upon  the  verdict  was  opened  in 
this  manner,  namely.  Sir  Robert  Kempe  knight,  was  seised  of 
the  lands  in  question  in  fee,  and  was  also  seised  of  tbe  rever- 
uon  of  other  lands  expectant  upon  the  death  of  Ruth  Kempt 
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Ik  danghter-in-kw  (whereof  Buth  had  an  estate  for  her  life      Cook  v. 
for  her  jointure) ;  and  being  so  seised,  the  said  Sir  Robert    Gbrrabd, 
Kempe,  by  his  will  in  writing,  devised  that  dame  Elizabeth  his  ' 

wife  should  have  the  free  use  of  the  demesne  lands  (being  the 
lands  in  question)  for  one  year  after  his  death ;  and  then  he 
devised  the  demesnes  and  the  reversion  (1)  together  to  the 
lessor  of  the  plaintiff,  habendum  immediately  from  and  after 
the  expiration  of  one  whole  year  next  after  his  decease,  and 
the  decease  of  the  said  Ruth  Kempe,  who  was  tenant  for  life 
of  the  reversion  lands,  for  the  term  of  the  life  of  the  sud 
Thomas  Kempe^  lessor  of  the  plaintiff,  doing  no  strip  or  waste. 
And  whether  7%mia«ir<?mj9ethelessor  should  have  the  demesne 
lands  immediately  after  the  expiration  of  the  year,  or  should 
have  nothing  until  the  death  of  the  said  Ruthy  and  if  the  de- 
mesne lands  should  descend  to  the  heir  in  the  mean  time,  was 
the  question ;  for  if  he  must  wiut  imtil  the  death  of  Ruihy  then 
the  pUuntiff  and  his  lessor  have  not  any  title,  because  the  said 
£tf^A  was  found  to  be  living. 

And  Jones  for  the  plaint^  argued,  that  Thomas  Kempe  the 
pontiff's  lessor  had  title  to  the  demesne  lands  (being  the  lands 
in  question)  immediately  after  the  expiration  of  the  year ; 
for  thoij^h  the  words  of  the  will  are  joint,  namely,  habendum 
immediately  from  and  after  the  expiration  of  one  whole  year 
after  my  decease,  and  the  decease  of  my  dauyhter-in-law,  Ruth 
Kempe,  yet,  he  said,  the  words  shall  be  taken  distributively, 
and  reddendo  singula  singulis  ;  that  is  to  say,  that  the  devisee 
Thomas  Kempe  shall  have  the  demesne  land  immediately  from 
and  after  the  expiration  of  the  year,  and  the  lands  in  reversion 
irom  and  after  the  decease  of  the  said  Ruth  Kempe  ;  and  upon 
this  ground  he  cited  divers  books,  luunely  Cro.  Eliz.  199. 
Veak  V.  Roberts  (2).     Stephens  was  seised  of  two  customary 

(1)  It  was  admitted  on  both  sides  Garth.    50.   S.  C.      Strode  v.  Russell. 

that  the  reversion  passed  by  the  devise  2  VerD.621.    3  P.  Will.  55.  Chester  v. 

of  '<  all  o^er  his  lands  not  before  devised  Chester,  (b) 

**  or  adierwise  settled:*  I  Lev.  212.  So  (2)  S.  C.  2  Leon.  105. 
b  Willotvs  ▼.  Lydcot,     2  Vent  285. 


(6)  [1  B.  &  Ad.  59S.  Doe  v.  testator  intended  to  exclude  it  See 
JeyeSf  where  Lord  Tenierden  said,  that  1  Bing.  N.C.  341.  Mostyn  y.Champneysm 
the  mle  of  law  is,  tliat  a  reversion  1  Scott,  293.  S.C.  1  Mann.  &  Gr.  335. 
▼ill  pass  by  general  words,  unless  it  •  Doe  Y.Thomas,  1  Scott,  N.R.  359.  S.C. 
<lntmctly  appear  that  the  settlor  or    Accord,^ 
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Bsoages  with  the  lands  tliereto  bcjonging ;  nd  HfySot 
s  seiaed  of  two  otben  with  tlie  Unda  thereto  belonging; 
I  W.  and  W.  were  poBaessed  of  10  acres  colled  Ngrmm, 
ng  the  hude  in  question ;  all  which  were  paroel  of  tbe 
iseesioiu  of  the  abbey  of  Gloucetier :  the  abbot  and  con- 
it  demiaed  for  jeata  to  John  VeaU  all  the  sud  meaewigcs 
1  hmda  liiereto  belonging,  and  alao  the  awd  landa  called 
rv»on,habeadun\  the  said  mecBuagea  and  laade^  and  also  the 
1  land  called  Normori,  from  the  time  of  the  death,  Bui- 
lder, foifdtnre,  or  determinatioa  of  the  eud  estate  ind 
m  of  the  sud  Stephetu,  Heydon,  and  fF.  and  fF,  raiderii^; 
ant  The  estate  of  the  said  W.  and  fV,  in  Nomon  ex- 
ed,  and  the  other  eetatea  were  in  «Me;  and  it  waa  adjudged 
it  the  tsnn  granted  to  John  VeaU  ahould  oommeoce  imme- 
tely  in  Normors,  and  should  not  wiut  until  the  determin- 
m  of  the  other  estates,  and  that  the  Aabendum  ahould  be 
)Btmed<Uariiutii>eli/,rtddetubi*infftUanKfftiiia.  Cm.Jac2S!L 
lor  Y,  Chep.(3)  One  devised  lands  to  hia  two  BODS  and  tbe 
TS  of  their  two  bodies,  and  that  hia  executor  sboald  haw 
lands  until  thejf  came  to  their  ttveral  aget  of'one-aKd-tvaity 
rs;  one  son  attEuned  lua  ^e  of  21  years,  and  entered,  kA 
adged  that  he  might  w^  do  so,  notwitJigtaoding  the  otkr 
1  not  attained  his  age ;  iot  the  words  of  the  will  ehall  be 
en  dittribidivehf,  reddertdo  tinffulatingidiM,  and  therefbie  ^ley 
uld  enter  into  their  aeveral  parts  as  they  ahould  lespeotivel; 
tin  their  age.  So  ia  Cro.  Jac.  656.  GiBtert  v.  WiOy  tad 
n-«(4):  the  devisor  had  three  sons,  and  devised  one  oie- 
ge  to  the  first  eon  and  his  heirs,  and  another  messuage  to 
second  eon  and  his  heirs,  and  a  third  messuage  to  the  third 
and  hie  heirs;  provided  aJtoaya,  that  if  all  my  taiduMdie 
kotU  itsUe  of  dieir  bodiea  lawfully  begotten,  then  aB  mi/  loi 
tuaget  shallrmum  ami  be  to  Margery  my  mfe  aad  herhm 
ever.  Two  of  the  sons  died  without  iaaue,  the  third  »n 
rived  and  had  iaane ;  yet  it  was  adjudged  that  the  wife 
old  have  the  messuages  devised  to  the  two  schib  who  were 
d  without  issue,  immediately  after  their  reflective  de- 


183.  1  BrownL  H7.;  Levingston,  1  Vent 224.;  in  ffalMa^. 
but  misrepoited  in  J&^ne^  Sir  T.  Raym.  454.  and  2  Sbon, 
139.;  and  arguendo  in  Wright  ■<■  Het- 
»I.  Rep.  281.  S.  C.  fiyrd.  Cowp.  32.  34.  See  post,  185. 
n  C  i.  in  Rundal  V.  note  (6). 
cited  also  in  O^  v. 


•  5  Rep.  7. 
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oeasesy  though  the  words  were^  that  if  all  my  sons  dicy  then  all      Cook  v. 
my  lands  shall  remain,  &c     And  Justice  fVyndham's  case*    Gebbaed^ 
has  the  same  oonstniction  as  Veale  and  Roberfs  case  above 
cited :  and  yet  that  was  in  a  deed,  which  is  not  so  favourably 
eonstroed  aa  a  wiQ ;  for  a  will  shall  be  construed  as  near  the 
tree  meaning  as  can  be.    And  he  contended  the  tme  mean- 
ing of  the  win  in  question  to  be  as  he  had  construed  it:  for, 
firet,  it  appears  by  the  will  tliat  the  testator  intended  that  the 
lands  devised  should  remain  in  his  name ;  but  if  they  should 
descend  to  Mary  Kempe  his  grand-daughter  and  heir,  although 
she  be  of  the  name  of  Kempe  at  present,  yet  by  common  in- 
tendment she  win  change  her  name  by  marriage,  and  then 
the  intent  of  the  devisor  will  not  take  effect;  and  the  devisor 
has  otherwise  provided  for  his  ssdd  grand-daughter  and  heir 
by  the  devise  of  the  manor  of  JekyUs  and  other  lands.     Se- 
condly, it  appeals  by  the  will,  that  Kempe  the  devisee,  imme- 
diately after  the  death  of  Ruth,  should  pay  out  of  the  jointure 
lands  20L  a  year  to  one  Robert  Outlaw,  a  godson  of  the  de- 
visor, for  his  life,  at  Lady^day  and  MicJuzelmas.    Now,  if  the 
mi  Ruth  had  died  within  the  year  after  the  testator,  the  said 
201  a-year  should  not  be  paid  unless  the  devisee  should  have 
them  immediately  after  the  decease  of  Ruth,  n,otwithstanding     [  185  ] 
the  year  was  not  expired;  and  therefore  it  should  be  con- 
etmed  that  the  devisee  should  have  the  jointure  lands  imme- 
diately after  the  death  of  Ruth,  and  should  have  the  demesne 
lands  immediately  aft^r  the  expration  of  the  year  aft;er  the 
testator's  death ;  for  otherwise  the  202:  a-year  would  not  be 
paid  immediately  after  the  decease  of  Ruth  by  the  devisee,  if 
Ruth  had  died  within  the  year,  which  is  directly  contrary  to 
the  express  words  of  the  wilL     Thirdly,  the  devisor  provides 
by  lus  willy  that  there  shall  be  no  waste  or  strip  committed  by 
the  devisees,  but  would  have  it  kept  entire  without  spoil  to 
continae  in  his  name :  but  if  the  demesne  lands  should  de- 
scend to  the  heir  in  the  mean  time  until  the  death  of  Ruth, 
the  heir  may  commit  what  waste  she  pleases,  and  no  means  to 
prevent  it,  which  would  be  directly  against  the  will  and  the 
tme  meaning  of  the  devisor.  And  for  these  reasons  he  prayed 
judgment  for  the  plaintiff. 

Conyers  for  the  defendant  put  the  case,  and  it  appeared  to 
him  that  the  plaintiff  ought  to  be  barred,  because  (as  he  held) 
the  lessor  of  the  pkinlaff  being  the  devisee  should  take  nothing 
before  the  death  of  Ruth  and  the  expiration  of  the  year,  but 
that  the  demesne  lands,  after  the  expiration  of  the  year, 

u  4 
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lid  descend  to  tlie  heir  at  law  until  tlie  dee&  of  Ratk, 
that  tbe  words  of  the  will  should  be  taken  as  they  aie, 
elf,  joint,  and  not  dbtiibutively ;  for  he  argued  that  the 
1b  in  a  will,  which  disinherit  the  b^  at  law,  ought  to  be 
'  perspicuous  and  clear,  and  not  dubious ;  for  if  they  are 
ouB,  (as  in  this  case,)  they  ouj^t  to  be  interpreted  for  the 
ifit  of  the  heir,  and  not  to  diunherit  him ;  and  for  this  he 
1  msaj  cases.  (5)  And  as  to  the  case  of  OUbert  and  WiOy 
'e  dtedj  he  said,  that  there  the  construction,  that  the  wife 
Id  take  the  measuages  devised  to  the  sud  two  boos  wki 
,  immediately  after  their  deceases,  was  ihrovffh  nnxtn^, 
use  the  judges  could  not  make  cross  remainders  (6) ;  and 


Car.  369.    Spirt  v.  was  to  Test  in  tbe  wife  at  the  mmt  tim. 

Gardner  v.iSheldon,  2  Ro|.  Rep.  282.  S.C.     And  it  »eeiii! 

Hohna  r.  Meynd.  certain,  tbat  the  ca»e  would  now  be  de- 

1.     Cowp.  660,  661.  cided  according  to    his  opinioD.    See 

P.  WilL  38.  PMUpt  Sir  T.  Jones,  173.  Hohtwt  t.  Mepd. 

73.   WiUu  T.  Lvetu,  There  were  two  reasons  assigned  igsinst 

etter   v.  Cktster,     6  implying  croM-remaiadeis  between  nam 

KM  V.  Thomat.   (c)  than  two.     One  was  to  prevent,  is  veil 

no  ambiguity,  a  de-  the  confusion  which,  it  b  said,  wonid 

roured  as  an  heir  at  follow  from  the  diviuon  of  an  estate 

Anmt.  2Vem.340.  among  many,  as  the  uncertainty  which 

tice,  in  Lord  Faik-  wouldarise,whetherthesurnvingshira 
should  rest  in  them  as  joint  tenants  or 

on  tbe  principle  that  tenants  in  common,  and  for  what  estate, 

ould  not  be  implied  The  other,  which  was  a  techmcal  rea- 

in   two;   Doddridge  bod,    was    to    avoid    the    splitting  of 

it  though    cro83-re-  tenures.    The  distinction  taken  by  Dod- 

mplied  between  two,  dridge  J.  seems  to  have  been  adhered  to 

not  endure  them  be-  for  a  considerable  time  after.    Lord 

hich  the  two  other  Hate  gives  it  as  his  opinion  that  crou- 

Ley  the  chief  jostice  remainders  shall  not  rise  between  tfaree, 

\M  there   ought  to  unless  tbe  words  do  veiy  plainly  e^irce 

naindera  in  order  to  the  intent  of  the  devisor  to  be  so :  a) 

1^  whieh  shewed  the  whereBlack-acre  is  devised  to  v4.,White- 

>   be,    that  his  wife  acre  to  £.,  and  Green-acre  to  C^and  if 

y  part  of  tbe  estate  they  die  without  issue  of  their  bodies 

were  dead  without  vel  alterius  eorum,  then  to  remain,  4*. 

tbat  all  tbe  estate  there,  by  reason  of  the  words  "alte- 


Trent  v.  Manning.  Sex  Y.Ringttead.  *M.  &  B.  73.  S.C. 
r.Complon.3B.&A  1  Sim.  ft  Stu.  544.  J^moU  r.  FO- 
M.    [9B.&C.224.    n's.] 
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for  that  reason  alone  Aej  construed  that  the  wife  should  take     Cook  v. 
immediately  after  the  deceases  of  the  sons,  because  there  was  ^^rrard. 
no  other  to  take  it.    And  he  also  urged  that  here  there  waa 
no  de?ise  to  the  wife  of  the  devisor  of  Spaynes^haU  and  the 


*^riuseorumf*'  crofis-remainders  shall  be. 
1  Vent  224>.  Cok  ▼•  Lemngstan,  And 
the  court  of  K.  B.  adopted  the  same 
dbtinction  in  Holmes  v.  Meyndj  Sir  T. 
JoQe%  173.  So  in  1  Ves.  104.  Mar- 
ryai  t.  Tawnfyf  Lord  Hardwicke  lays  it 
down,  that  the  law  will  not  admit  cross- 
remaindera  to  be  raised  by  implication 
among  more  than  two.  The  leaning 
of  his  mind  seems  to  have  been  against 
raising  cross-remainders  by  implication 
eren  between  two  only.  In  1  Atk. 
579,  580.  Davenport  v.  Oldis^  he  says, 
that  crosB-remainders  are  never  favoured 
by  the  law,  and  can  only  be  raised  by 
zhm\^c^i\oii  absolutely  necessary.  And 
therefore,  where  a  man  devised  to  his 
▼ife  for  life,  and  after  her  decease  to  his 
son  and  daughter  /.  O.  and  ilf.  O.  to  be 
equally  divided  between  them,  and  the 
nRvro/  and  respective  issues  of  their 
bodies,  and  for  want  of  such  issue  to 
the  wife  in  fee;  /•  O.  died  without 
issue ;  Lord  Hardtricke  held  that  there 
was  no  cross-remainder,  because  the 
words  ** several  and  respective"  effec- 
toally  disjoin  the  title,  and  the  pre- 
sQinption  was  aa  strong  in  favour  of  the 
wife  as  of  the  children.  So  where  a 
devise  was  to  the  testator's  grandson 
IL  J7.,  and  to  J?.  H*  his  grand«daughter, 
equally  to  be  divided,  and  to  the  heirs 
of  their  respective  bodies,  and  for  de* 
fault  if  such  issue  to  his  grand-daugb- 
ter  A,  B.  in  fee ;  E.  H.  the  grand- 
daughter died  without  issue ;  Lord 
Hfndwicke  C.  J«  in  delivering  the  opi- 
nioQ  of  the  K.  B.  said,  that  the  words 
''in  default  o^  such  issue"  may  very 
Dttorally  refer  to  the  word  respective^ 
and  then  it  would  rnn  as  if  the  devise 
had  been  of  one  half  to  his  grandsoui 


and  the  other  to  his  grand-daughter^ 
and  for  want  of  such  issue  respectively^ 
toA^B.;  that  is,  the  same  respective  part 
that  the  person  dying  was  seised  of. 
2  Str.  969.  Comber  v.  HilL  S.  C.  Cas. 
Temp.  Hardw.  22.  And  precisely  the 
same  point  was  determined  in  Williams 
Y.Broume,  2  Str.  996.  And  where  a 
devise  was  <'to  72.  C.  for  life,  and  after 
**  his  decease  unto  the  lawful  issue  of  the 
*'  said  J?.  (7.  as  tenants  in  common ;  but 
<<  in  case  the  said  B.C.  shall  die  with- 
^'  out  leaving  lawful  issue,  then  to  B.  H. 
<<  in  fee ; "  it  was  held  that  B  C.  took 
an  estate  tail  in  order  to  effectuate  the 
testator's  general  intent,  and  that  cross- 
remainders  could  not  be  implied  between 
the  issue  of  i2.  C ;  for  that  would  be  in 
express  contradiction  to  the  rule  of  law 
in  Camber  v.  HUli  namely,  that  cross- 
remainders  shall  not  be  implied  between 
more  than  two,  unless  such  appears  on 
the  face  of  the  will  to  have  been  the  in- 
tention of  the  testator ;  but  that  no  such 
intent  appeared  in  that  case  from  the 
words  of  the  will.  1  East,  229.  Doe  on 
dem,  of  Cook  v.  Cooper.  But  if  the  in- 
tent were  plain.  Lord  Hardwicke  ad- 
mitted that  cross-remainders  might  then 
be  implied  between  two,  and  recognised 
the  cases  where  it  had  been  so  decided. 
As  where  a  man  devised  part  of  his 
land  to  his  eldest  son  in  tail,  and  the 
other  part  of  his  land  to  his  younger 
son  in  tail,  and  that  if  any  of  his  sons 
died  without  issue,  ^'then  the  whole 
**  land  should  remain  to  a  stranger  in 
**  fee ; "  the  younger  son  died  without 
issue ;  it  was  adjudged  that  the  eldest 
son  should  have  the  hind  by  the  impli- 
cative devise.  4  Leon.  14*.  pi.  51.  So 
where  a  man  devised  all  his  lands  nnto 
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neme  lands  at  all,  bat  ovlj  ot  the  Jree  lue  of  tfaem:  ud 
Me  knda  descended  to  the  har  at  lav ;  and  so  it  ia  bat  u 
MQtoiy  devise  to  the  lesBor  of  the  jdaintiff  to  commence  at 
iiture  time,  (and  in  the  mean  iame  it  wilt  desoend  to  Uk 
I  at  law,)  which  may  take  effect  af[»  the  death  ti  BaA 


I  E.  and  A.  and  tbur  to  what  had  been  decided  long  before, 

I  be  divided  betwixt  namelj,  in  the  13  Eliz,  Dyer,  SOS.  b, 

le  (Aey  h^pen  to  die  where  a  man,  having  iatue  five  soiw, 

en  to  Z".  J£   in   tail ;  devised  lands  to  his  four  yoanger  boqi 

ssue ;  it  was  held  that  and  the  heirs  male  of  tlieir  bodies,  and 

ter  should  take  A^t  if  they  aU  died  wtthoat  issue  of  tbeic 

of   cnws-remainder,  bodies,  or  any  of  their  bodies,  thst  lie 

to  be  the  dear  intent  lauds  ehould  remain  to  his  riglit  bein: 

u  appeared  from  the  it  was  held,  that  no  part  should  revEfl 

'If  which  was  as  much  as  long  as  any  of  his  sods  hsd  i»ne 

iolA  died  without  issu4  male.      Accordingly    in   a   late  cue, 

lud  should  ge  together  where  the  devise  was  to  the  use  of "  ill 

\  Jones,  172.  ffolmet  "  and  every  the  daughter  and  dsughten 

Sir  T,  Raym.  452.  "  of  P.  H.  and  G  Jf.  flL  the  tesutrU 

"  lawfidly  to  be  b^otten,  and  to  the 

'  orofla^emunders  hac  "  heirs  of  thetr  body  and  bodies ;  i^ 

I  construed  with  some  "  daughters,  if  more  than  one,  to  take 

the  leuiing  of  courts  "  as  tenants  in  common  and  not  u  joint 

0  have  been  in  favour  "  tenants ;  and_^  defavlt  t^tttek  ism, 
he  settled  distinction  "  to  the  use  of  her  right  heirs ; "  tlie 
"eeumption  is  in  favour  testatrix  died  leaving  /.  W.  her  bor  it 
rs  between  tioo  and  no  law,  and  two  daughters  by  P.  H.  \  ok 

they  are  to  be  raised  of  the    daughters  died  without  issue. 

m  two,  the  presump-  The  court  of  K.  B.  was  of  opinioo  that 

ES-remaindera,  though  the  daughters   took    cross-retaainden- 

maybe  answered  by  Cowp.31.  WrigHv.Holford;  seeS.C. 

plain    and    manifest  6  Brown.  P.  C.  156. 164^  165-180.  TUt 

way.      Cowp.   777.  has  been  considered  as  a  leading  cau 

[bid.  797.  PAt/wrrfv.  ever  since.  The  words  "  seuem/ W  «- 

R.  710.  Atherton  v.  "  ^leetive"  which  were  relied  upon  to 

sars  from  the  whole  the  cases  of  Comber  v.  HiU,   WiBoM 

tator  intended  cross-  v.  .firounte,  and  Daveitpori  v.  OJifi«>  to 

>eD   more  than   two,  shew  that  the  limitation  over  was  to 

ow  be  effectuated  in  take  place  upon  failure  of  either  of  the 

'  aa  is  done  in  every  daughters   and  their  issue  rvipwnw^t 

intent  in  a  will,  and  were  not  used  in  this  oase,  and  there- 

lone  where  cross-re-  fore  it  is  in  that  respect  distinguishable 

be  implied  between  from  them.     But  still  it  has  been  ob- 

with  more  liberality  jected,  tliat  these  words  are  necessa- 

lan   in  some   of  the  rily  implied  in  the  case  of  Holjofd  v. 

1  this  seema  agreeable  Wr^ht ;  because  the  words  "  to  take 
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as  well  as  before,  as  there  was  no  precedent  estate  devised  to 
direet  it.  And  he  relied  on  the  case  in  Moor's  Reports*; 
A  man,  seised  of  a  manor,  parcel  in  demesne  and  parcel  in 
service,  by  his  will  devised  to  his  wife  all  his  demesne  lands 
for  her  life ;  and  also  by  the  same  will  devised  to  her  all  the 
t  services  and  chief-rents  for  fifteen  years,  and  further  devised 
all  the  manor  to  another  after  the  death  of  the  wife ;  and  it 
was  adjudged  that  the  devisee  should  take  nothing  until  after 
the  death  of  the  wife,  although  the  fifteen  years  had  expired, 
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•  ¥6L  7.  cited 
for  another 
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uponbyVaugh- 
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**  as  tenants  in  common  "  do,  it  is  said> 
also  effectually  disjoin  the  title ;  for  ten- 
ants in  common  take  by  several  titles, 
and  the  estate  descends  to  their  issue  re- 
spectivelt/f  and  by  such  issue  is  necessa- 
rily meant  respective  issue :  and  therefore 
it  is  alleged,  that  there  is  no  substantial 
distinction  between  these  cases.  The 
same  reasoning  is  adopted  by  Lord  Ken- 
yan in  Watson  v.  Foxon.  2  East,  41 .  So 
too  where  G.  P*  gave  all  his  lands  unto 
his  two  brothers  W,  P.  and  /.  P.  and 
his  sister  JE,  C,  and  the  heirs  of  their 
bodies  lawfuUy  begotten,  as  tenants  in 
common  and  not  as  joint  tenants,  and 
for  want  of  swik  isstte,  to  his  own  right 
heirs  for  ever ;  W,  P,  was  heir  at  law  ; 
/.  P.  died  without  issue :  it  was  held 
that  there  were  cross-remainders,  and 
of  course  the  share  of  LP.  vested  in 
W.  P.  and  JE.  C.  Cowp.  797.  Phipard 
V.  Mansfield.  So  where  a  man  devised 
to  all  and  every  the  daughter  and  daugh- 
ters of  the  body  of  his  daughter  M.  and 
the  heirs  male  of  the  body  of  such 
daughter  or  daughters  equally  between 
them,  if  more  than  one,  as  tenants  in 
common,  and  not  as  joint  tenants ;  and 
for  and  in  default  of  suck  issue,  he  gave 
and  devised  all  the  premises  unto  his 
right  heirs :  the  court  was  of  opinion 
that  the  testator  intended  that  the  whole 
should  go  together  upon  the  death  of 
all  his  grand-daughters  without  is- 
sue male,  and  held  that  they  should 
take  by  cross-remainders.  4  T.  R.  710. 
AAerton  v.  Pye.    And  where  a  testator 


devised  to  S.  N,  and  M,  F,  for  their 
lives,  and  after  their  death  he  gave  "  all 
^'  and  every  the  said  prembes  to  all  and 
<'  every  the  younger  children  of  the  said 
^  M,  F»  begotten  or  to  be  begotten,  if 
**  more  than  one,  equally  to  be  divided 
<<  amongst  them,  and  to  the  heirs  of 
*^  their  respective  body  and  bodies,  to 
*^  hold  as  tenants  in  common,  and  not 
'*  as  joint-tenants ;  and  if  the  said  M.  F. 
**  shall  have  only  one  child,  then  to  such 
**  only  child,  and  to  the  heirs  of  his  or 
^^  her  body  lawfully  issuing,  &nd  for 
**  want  of  such  issue  he  gave  the  said 
"  premises  to  C.  N,  (with  several  limi- 
"  tations  over)  and  for  want  of  such 
*^  issue,  then  the  testator  devised  the  said 
**  premises  over :  "  it  was  held  that 
cross-remainders  were  to  be  implied 
between  the  younger  children  of  M.  F. 
from  the  apparent  intention  of  the  testa- 
tor; notwithstanding  the  word  ^'rejpec- 
*'  tive"  used  in  such  devise.  2  East,  36. 
Watson  V.  Foxon,  And  Mr.  Justice 
Lawrence^  in  giving  his  judgment,  cited 
the  case  of  Doe  v.  BurviUe^  decided  in 
the  K.  B.  in  Easter,  13  Geo.  3.  where 
a  devise  by  A.  (who  had  three  sons  and 
seven  daughters)  '*  to  his  sons  succes- 
^  sively  for  life,  remainder  to  the  heirs 
^<  male  of  their  bodies,  remainder  to  the 
"  heirs  female  of  their  bodies,  remainder 
*<  over  to  all  and  every  his  daughter 
<'  and  daughters  (if  two  or  more)  as 
<^  tenants  in  common,  and  to  the  heirs 
'^  of  her  and  their  bodies,  remainder  to 
'<  the  heirs  of  the  devisor's  brother, 


Cook  versus  Gerrard. 

r,  at  the  expiration  of  the  fifteen  yean,  EhonU 
a  and  chief-renta  duiing  the  wife's  life.  .And 
jred  judgment  for  the  defendant. 

-s  to  the  crosD-remainders,  yet  that  may  be  con- 
n  niDre  trolled  by  a  plain  intention  to  tbe 
agunst    contnuy.    2  East,  47.  (d) 


fetMnt.  each  other ;  relying  prindpaUf  on  the 

r]  prin-  words  "  all  Ms  eMtaU."    This  judgment 

ace  de-  was  affirmed  in  DonuProc.  iDow.SM.; 

roes-re-  but  it  does  not  appear  on  what  precise 

st,  628.  ground ;    for  it  was    there  contended, 

S.  C.    1  that  the  children  of  the  fonr  HtBters  took 

Ves.  64.  as  joint-tenants  for  life  with  seTenl  in- 

\.  425.  heritances,  and  therefore,  that  the  lo- 

M.  636.  sora  of  the  plaintiff,  who  were  d«^- 

AthUff  ten  of  J.  W^  and  the  only  Burrimg 
children  of  tbe  four  sisters  {their  bn>- 

aring  a  ther,  the  only  other  child,  having  died 

eceased  without  issue)  would   be  entitled  bj 

r  whom  survivorship,  without   implying  cross- 

nds,  te-  remaindera.     But   this  point  does  not 

t  Etly-  seem  tenable,  inasmoch  as  the  limita- 

e  what-  lion  to  the  Issue  of  the  four  sisters  ia  in 

.  E.  for  tail  in  such  manner  as  the  testator  had 

to  pre-  limited  the  same  to  S.  jB.'»  issue,  md 

remain-  that  was  to  the  eons  successively  in  Ui\ 

ul  I  re-  remainder  to  all  the  daughters  in  t''\ 

sons  of  at  UnarUi  in  oommon.     The  reasoning 

nder  to  upon  the  expression  "  all  the  eslalei 

daugh-  &C.  is  considered  not  to  be  satisfactoi; 

a  com-  by  Lord  Eldon  C.  17  Ves.  75.   Grta 

i  issue,  T.  Siqtkau.    The  case  of  Ihe  v.  Wdi, 

,  S.  S.,  arose  on  a  clause  in  the  testatrix's  liD, 

in  such  in  which  she  gave  certain  premises  "  to 

lame  to  "  her  threedaughters,aDdto  theheiisof 

and  for  "  their  bodies  respectively,  as  tenantsin 

□  to  my  "  common ;  and  in  default  of  such  Isiue 

e  court  "  to  her  own  right  heirs.''     The  court 

itended  held,  that  cross-remainders  should  be 

yed  by  implied  notwithatanding  the  woid  "  i^ 

long  as  "  spectively."     Mtau/ield  C.J.  obsert- 

fault  of  ing,  that  "  if  the  word  were  omitted, 

vgOAer,  "  the  sense  would  continue  the  same;  for 

le   fonr  "a  devise  to  two  as  tenants  in  common, 

among  *'  and  the  heira  of  their  bodies,  must  ne- 
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Bat  the  conrt  without  any  difficulty  detivered  their  opinion  f  Cook  v,  ' 

for  the  plaintiff,  that  the  words  in  the  will  shall  be  taken  dis-  Gerrard. 

tributively,  and  that  the  lessor  of  the  plaintiff  had  good  title  '        ' 

-_•'  ,,«         ,  ../.t  Ti  Judgment  of 

to  the  demesne  lands  after  the  expiration  of  the  year,  and  be-  the  court. 


So  cross-remainders  may  be  created    toords.   The  usual  form  is,  *^  and  in  case 
by  deedf  but  then  it  must  be  by  express    **  there  shall  be  a  failure  of  issue  of  the 


"  cessarily  mean,  and  to  the  heirs  of  their 
**  respective  bodies."  The  same  point  was 
determined  by  Lord  Eldon  C.  in  Green 
y.Siephens,  which  case  is  particularly 
strong,  because  the  testator  had  omitted 
the  word  in  one  clause  of  his  will  and 
inserted  it  in  another,  from  which  cir- 
cumstance an  argument  was  raised 
that  he  meant  to  make  the  distinction. 
The  clauses,  which  were  consecutive, 
are  given  in  12  Yes.  41 9.,  and  are  as 
follows :  *^  to  the  use  and  behoof  of  all 
^  and  every  the  daughter  and  daughters 
"  of  the  testator,  and  to  her  and  their 
^  heirs  for  ever,  as  tenants  in  common  ; 
''  and  for  want  of  such  issue,  then  to  the 
**  use  and  behoof  of  the  testator's  nieces 
"  A^  S.y  and  /.,  and  their  several  and 
*'  respective  heirs  for  ever  as  tenants  in 
<<  common  ;  and  for  want  of  such  issue, 
^^  then  to  the  use  of  the  testator's  right 
**  heirs  for  ever."  In  Cooper  v.  Jones 
the  testator  had  three  sons,  James^ 
Johny  and  George :  the  words  of  the  will 
were,  **  I  leave  the  Wkhy  Stakes  farm, 
*'  &c  to  my  two  sons  John  and  George^ 
^  equally  between  them,  share  and  share 
*<  alike,  and  all  my  household  goods,  &c. 
^  paying  all  my  debts,  funeral  expences, 
'<  and  legacies  hereinafter  named ;  and  I 
«<  entail  the  WUhy  Stakes  farm  on  the 
^  male  heirs  otJohn  Cooper  and  George 
*' Cooper,  being  bom  in  wedlock."  After 
the  death  of  the  testator,  George  died 
without  issue.  The  court  held,  that 
his  moiety  should  go  to  James  the  heir 
at  law,  and  that  cross-remainders  should 
not  be  implied,  for  want  of  any  devise 
over.     [In  Livesey  v.  Harding  it  was 


laid  down  by  Sir  X  Leach  M.  R*  that 
where  estates  tail  are  devised  to  more 
than  two  persons  as  tenants  in  common, 
and  it  is  manifest  that  the  testator  did 
not  intend  that  any  part  of  the  estate 
should  go  over,  unless  there  were  a 
failure  of  issue  of  all  the  devisees,  there 
the  devisees  take  cross-remainders :  and 
further  that  where  estates  tail  are  given 
to  two  persons  only  as  tenants  in  com- 
mon, there  cross-remainders  between 
them  will  be  implied,  although  there  is 
no  expressed  intention  that  no  part  of 
the  estate  should  go  over  until  the 
failure  of  issue  of  both,  unless  the  limi- 
tation to  them  be  successively,  severally, 
or  respectively- 

In  Ashky  v.  Ashkg  a  testator  devised 
an  estate  to  A»  for  life,  remainder  to 
trustees  to  preserve,  &c.,  remainder  to 
all  the  children  of  A,  as  tenants  in 
common,  and  not  as  joint  tenants,  and, 
for  want  of  such  issue,  to  B.  for  life, 
remainder  to  trustees  to  preserve,  &c., 
remainder  to  all  the  children  of  B.  as 
tenants  in  common,  and  not  as  joint 
tenants,  and  for  want  of  such  issue,  to 
C.  in  fee :  and  Sir  L.  Shadwell  V.  C. 
held  that  the  children  of  ^.  took  estates 
for  life,  with  cross-remainders  between 
them,  for  life,  with  remainder  to  B. 
for  life,  with  remainder  to  her  children, 
as  tenants  in  common,  with  cross-re- 
mainders between  them  for  life,  with 
remainder  to  C  in  fee.]  See  further 
Mr,  Butler's  note  on  Co.Litt.  195.  b. 
[2  Bing.  126.  WoUen  v.  Andrewes.  9 
Moore,  248.  S.  C.  2  Brod.  &  B.  623. 
MurihwaUe  v.  Barnard.    2  B.  &  C* 
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fore  the  death  of  Rutk.  Wlierefore  jn^ment  iru  given  tor 
the  jduntiff  in  Hatter  term,  in  the  I9tli  year  of  the  ptsent 

'  iang.     Upon  which  the  defendant  brought  a  writ  of  error  in 

the  fixcheqaer-diambef . 

ody   or  bodies  of  any  of  the  said  *'  ehonld  have  no  issne  of  her  bodj, 

aaghters,  then  aa  to  the  part  or  parts,  "then  to  B.A,   and  his  hein;'  the 

9  well    accruing  and  snrvinng  as  court  waa  of  opinion  that  the  deed  cod- 

rigiBal,  of  such  of  them  whose  tsaae  tainedegirBM^MiiAitHMubyvayofcRM*- 

Itall  eo  fail,  to  the  nae  of  the  suni-  reaaindera,  which,  though  not  is  tke 

on  or  Burrivor,  and  other  or  others  fbnnal  language  used  bj  oouTejaDcer^ 

f  them,  equally  to  be  divided  between  were  yet  in  terms  suffici«itly  denotiif 

iem,if  more  than  one,  share  and  share  that  it  was  the  intention  of  thr  paitin 

like,  as  tenants  in  common,  and  of  to  the  deed  that  there  should  be  cnW- 

>e  aeveral  and  respectjw  heits  of  the  remainders.  6  T.  R.  *27.  Doe  ▼.  Wtmt- 

ody  and  bodies  of  such  sumring  wrighL  (e) 

ad  other  daughter  or  daughten;  But  it  is  a  fundamental  rule  that  cnw 
ad  if  all  snoh  daughters  but  one  remainders  cannot  be  *«p/ted  in  a  deed 
Mil  die  without  issue,  or  there  shall  This  rule  was  esteUished  in  Cok  t. 
e  but  one  such  daugbter,  then  to  Let>it^$ton,  1  Vent.  224. ;  and  it  it  wd 
he  use  of  such  dau^ter,  and  of  the  by  the  highest  authority,  A»t  it  hu 
an  of  her  body."  But  it  is  not  never  been  departed  froA  unce,  tod  it 
esMuy,  though  cartainly  prudent,  to  would  be  removing  the  hndnia^  of 
this  technical  form.  For  where  real  property  to  bring  that  rule  into 
words  in  a  deed  were,  **  and  in  case  question.  Per  Lord  Kemyon.  5  T.  B. 
ny  such  child  or  ofaildren  should  die  521.  Ihte  v.  DonelL  As  where  tbe 
ritbont  isue  of  his,  her,  or  (heir  limitation  in  a  marriage  settknat 
ody  or  bodies  issuing,  then  the  part  was  "  to  the  use  of  all  and  evoy  tiie 
r  parts  of  him,  her,  or  tham  so  "  daughter  uid  daughters  of  tbe  bodj 
yii^  without  issue  should  be  and  "  of  £.  C  oa  the  body  of  (he  Mid  if. 
emain  to  the  use  o^  tkt  ivrmcaig  "  lawfully  ta  be  begotten,  share  vA 
\Ud  or  eUUm  of  the  said  M.  A,  «  share  alike,  equally  to  be  divided  be- 
nd the  hein  of  his,  her,  or  thnr  re-  "  tween  them,  and  of  the  huB  of  the 
pective  bodies  issuing,  and  so  iotiet  "  body  and  bodies  of  all  and  evaysoeb 
Modst  as  any  of  the  said  children  "  daughter  and  daughten  lawfidly  iMi- 
tiould  die  without  issue,  till  there  "  ing,  and  for  d^iiuk  of  tittk  iMtm,  U 
itonldbe  only  one  child  left;  and  in  "  the  right  hein  of  L.C.br  ever;"  it 
Bse  oti  the  said  children  shootd  die  was  held,  that  tbougb  it  waa  pn^iabl^ 
ithout  issue,  or  if  the  said  M.A.  intended  that  no  part  ot  Oe  stitM 

r.   MurtAwaiU  v.  JenUtuoa,    3  B.  A  remainder  after  Ae  hOare  of  sll  issae, 

1910  <"'  hy  an  express  ereation  of  cross- 

e)  [But  cross-remainders  are   not  remainderv  as  to  the  original  shsTcs. 

Bted   as  to   accruing    shares   by   a  4  Russ.  76.  Edioards  v.  AUitlon-'}   See 

itation  of  the   entire  estate   to  an  Mr.  Bvtler't  note  to  Ca  Litt  19i5>  b 

f  Surviving  child  and  his  issue,  or  as    to   the    proper  language    to  nise 

«  gift  over  of  the  entire  estiUe  in  croea-renainders  in  a  deed. 
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And  now  in  this  term  it  was  aigaed  again  by  Fiwh  eoH-      Cook  v. 
citoP-general,  for  the  plaintiff  in  the  writ  of  error,  and  by  ^  Q^i^^aep. 
Wyndham  aerjeant  and  Saunders  for  the  defendant.    And  the  * 

solicitor-general  insisted  much  upon  the  aboye-cited  csaee  from 


estate  should  go  over  as  long  as  there 
were  any  issue  of  the  marriage  remain- 
iBg»  yet  the  parties  had  not  said  so  in 
such  words  as  the  law  requires  to  ex- 
press such  an  intention  in  deeds,  and  it 
was  an  established  rule  that  cross-re- 
mainders could  not  be  implied  in  a  deed. 
1  East,  416.  Doe  v.  Warsley.  There- 
fore,  if  the  limitation  be  *<  to  the  use  of 
"iiaadjB.and  the  heirs  of  their  bo- 
'*  dies,  and  if  they  die  without  issue  of 
^  their  bodies  or  eiiher  of  them,  that 
*"  then  it  shall  remain,"  &c  or  <'  that 
''  each  shall  be  heir  to  the  other,"  or  in 
default  of  aU  such  issue  as  aforesaid, 
^  then  oyer,"  or  if  it  be  mentioned  in  ex- 
press terms,  <<  that  there  shall  be  cross- 
**  remainders  between  them,**  and  the  like, 
iduch  would  clearly  rai/e  cross-remain- 


ders by  implication  m  a  mU,  yet  they 
cannot  be  Implied  in  a  deed.  1  Vent 
224.  Bro.  Devise,  38.  Done,  44.  Hob. 
34.  Counden  v.  Clerke,  (f)  The  reason 
of  this  rule  is  to  be  found  in  1  Rol. 
Abr.  837.  (R),  pi.  2.,  where  it  is  said, 
that  if  a  man  make  a  feoffment  in  fee  to 
the  use  of  J,  S,  and  J.  D.  and  the  heirs 
nudes  of  their  bodies,  and  for  default  of 
such  issue  of  either  of  them  to  the  use 
of  the  survivor  of  them  having  >issue 
male,  and  ta  the  issue  nude  (^sueh  issue 
makt  ^ndfor  dtfauk  of  issue  nude  rf 
their  body^  the  remainder  to  another, 
by  this  gift  J.  &  and  V.  D.  have  seve- 
ral inheritances,  and  no  erosS'temainder 
in  tail  is  raised  by  the  words  after,  for 
want  of  the  word  heirs  /  for  though  it 
be-by  way  of  use^  yet  an  estate-tail  can- 


(/)  The  priticipal  cases  as  to  cross- 
remamders  in  deeds  which  have  been 
subsequently  decided  are  3B.  &  A. 
8ia  M^riek  v.  WkUhaw,  and  1  B.  ft 
B.  401.  Levin  t.  WeatheralL  4  B. 
Moore^  116.  S.  C.  [4  Russ.  7&  Ed- 
wards V.  AUisUmi  supr^  note  («).] 

In  Meyriek  v.  Whishaw^  the  deed 
after  limitisg  estates  tail  to  all  the 
children  of  ^.  fF.  as  tenants  in  common, 
continues  in  these  words :  ^  And  for  d&> 
"  fault  of  sQch  issuer  and  if  any  of  such 
"  children,  tliere  bdng  more  thai^  one^ 
'*  shall  happen  to  die  without  issue  of  his 
**  or  their  bodies  or  body,  before  he,  she, 
*"  or  they  shall  attain  the  Jutt  age  ef  21 
^  ytarsj  that  then  and  in  every  such  case 
"the  part  and  share,  parts  and  shares  of 
**  every  such  child  and  children  so  dying, 
^  sbail  go  and  remain  and  be  to  the  sur- 
*•  rifors  and  survivor  of  such  children, 
«  and  the  heirs  of  the  bodies  and  body  of 


"  such  survivors  and  survivor,  as  tenants 
"  in  common  and  not  as  joint-tenants, 
'<  and  in  case  all  such  children  should 
**  die  without  issue  of  his,  her,  or  their 
<'  body  or  bodies,  then  to  the  useof  P*  W, 
**  his  heirs  and  assigns  for  ever :  **  F.  W. 
had  two  children,  Luke  Bnd  Mary  Anne; 
Luke  died  after  attaining  the  age  of  21 
years  without  issue :  and  the  court  held 
that,  under  those  circumstances,  Mary 
Anne  did  not  take  by  way  of  cross-re- 
mainder, but  that  Luke*B  moiety  went 
to  the  devisees  of  F.  W. 

In  Levin  v.  Weatherallj  under  a  suni- 
lar  settlement,  where  there  were  two 
children,  one  of  whom  died  after  at- 
taining the  age  of  21  without  issue,  it 
was  held  that  the  other  did  not  take  by 
way  of  cross-remainder,  but  that  the 
moiety  of  the  deceased  went  to  die  heir 
of  the  settlor. 
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Cook  r, 
Gbrrarp. 


Moor's  Beports.  To  which  Saunders  gave  this  answer, 
namely,  that  there  the  second  devisee  was  to  take  nothing  hj 
the  words  of  the  will  until  after  the  death  of  the  wife ;  and 
the  words  being  express,  no  construction  oonld  be  made 
against  them,  which,  he  said,  was  the  reason  of  that  case ; 
but  he  said  that  if  the  will  had  been  that  the  second  devisee 
should  have  all  the  manor  after  the  expiration  of  the  fifteen 
years,  and  after  the  death  of  the  wife,  in  that  case  it  should 
be  construed  distributively  as  in  this  case,  namely,  that  the 
second  devisee  should  have  the  demesne  lands  of  the  manor 
after  the  death  of  the  wife,  and  the  rents  and  services  after  the 
expiration  of  the  fifteen  years,  (ff) 


not  be  raised  mihoui  ike  word 
S.  C.  1  BrownL  15%  153.  But  in 
Johfutm  V.  Snuvri^  E.  T.  12  Jac  1. 
K.  B.,  mentioned  in  Holmee  v.  Meynel, 
Sb  T.  Jones,  17i.  cross-remaindera 
seem  to  have  been  implied  in  a  namn' 
der  of  a  copyhold  estate ;  for  there  it  is 
said  to  have  been  agreed  by  the  court 
upon  a  trial  at  bar,  in  a  case  where  a 
copyhold  tenement  was  surrendered  to 
the  use  of  two  sons  in  tail,  '<  and  that  if 
*'  one  die  without  issue,  the  other  should 
"  he  his  heir^  and  if  both  should  die 


*'  without  issue,  then  to  the  use  of  an- 
**  other  in  fee,"  and  afterwards  one  died 
without  issue,  that  the  survivor  should 
have  the  whole.  But  it  seems  this  case 
is  not  law,  and  is  indeed  overruled  by 
the  subsequent  case  of  Cole  v.  Leving- 
ston  above  mentioned;  for  surrenders 
of  copyhold  estates  receive  the  same 
construction  as  deeds  which  receive 
their  operation^rom  the  Statute  of  Uses. 
1  P.  .Will.  1*.  Fisher  v.  Wi^.  2  Ves. 
252.  Rigden  v.  Vdllier.  1  Wils.  341. 
Goodtitle  v.  Stohes.  • 


(g)  In  conformity  with  this  case,  it  has 
since  been  held  in  5  B.  &  A.  64.  Doe  v. 
Braziety  that  where  a  testator  devisecl 
the  rents  of  a  particular  house  to  A.  for 
life,  and  after  the  death  of  A.  he  de- 
vised the  same  rents,  <*  together  with  the 
*^  rents  </  a// other  his  messuages"  &c 
to  jB.  and  C  for  life,  j8.and  C.  took  an 
immediate  estate  in  all  the  houses,  ex- 
cept that  specifically  devised  to  A, 
[But  in  9  B.  &  C.  218.  Hex  r.Ring. 
stead.  4  M.  &  R.  67.  S.  C.  a  testator 
devised  to  his  daughter,  Elizahethy  the 
widow  of  his  late  son  Thomas  M,y  part  of 
a  messuage  or  tenement  described  by  his 
will,  to  hold  to  her  and  her  assigns  for 
and  during  the  term  of  her  natural  life, 
if  she  should  so  long  continue  a  widow 
and  unmarried ;  and  from  and^aiter  her 


decease  or  day  of  marriage,  which  should 
first  happen,  he  gave  and  devised  the 
premises  before  given  to  his  wife,  and 
also  other  real  property  therein  men- 
tioned, unto  the  four  children  of  his  late 
son  Thomas M.  in  fee:  and  it  was  held 
that  the  children  of  Thomas  M.  took  no 
estate  in  any  part  of  the  property  de- 
vised until  s^ter  the  death  of  JEUzabeih* 
And  Bayley  J.'  in  delivering  the  jndg^ 
ment  of  the  court  commented  fully  on 
the  principal  case,  and  distinguished  it 
on  the  ground  that  there  were  in  it  cir- 
cumstances to  shew  that  the  testator  must 
have  intended  that  the  heir  at  law  should 
not  take  the  demesne  lands  during  the 
life-time  of /?ici4iirei9^/  first,  because 
his  wish  was  they  might  continue  in  his 
name;  secondlyi  because  he  directed 
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And  the  court  held,  that  by  the  devise  of  the  free  use  of      Cook  v, 
SpayneM-hall,  &c  the  interest  in  the  knd  passed  for  a  year;    Gerhard. 
for  the  free  use  passes  a  right  to  take  the  profits  for  the  time  ' 
limited  by  the  wilL  (7)     And  afterwards  the  judgment  was  the  "^*^  ** 


fee  uu  •• 


affirmed  in  the  Exchequer-chamber,  and  the  record  remanded  of  lands,  the 

•  •      <i^«      «    -n        1  lands  them- 

mtO  the  Jung  S  i5ench.  aelves  will  pan. 


Mounson  versus  Redshaw.  Case  S2. 

Trin.  19  Car.  IL  Begis.  Bol.  382. 

roriMtrc,!  FTT^HOMAS  Redshaw  gent,  was  summoned  to 
-^      answer  Sir  John  Mounson^  knight  of  the  bath 
and  baronet,  of  a  plea  wherefore  he  took  six  hogsheads  of 
alum  of  him  the  sud  Sir  Johuy  and  unjustly  detained  the  same 
agunst  sureties  and  pledges,  &c.     And  whereupon  the  said      [  187  ] 
John,  by  Richard  Aston  his  attorney,  complains,  that  the  said  Declaration  in 
Thomas,  on  the  10th  day  of  March,  in  the  19th  year  of  the  «P'«^»°- 
reign  of  our  lord  Charles  the  Second,  now  king  of  England, 
&C.  at  the  parish  of  Lith,  in  a  certain  place*  there  called  *  See  post,  347. 
Sandsend  Alum-house,  took  six  hogsheads  of  alum  of  him  the  "®^(0- 
said  Sir  John,  and  unjustly  detained  them  against  sureties 
and  pledges  until,  &c  wherefore  he  says  that  he  is  worse, 
and  has  damage  to  the  value  of  10/. ;  and  therefore  he  brings 
suit,  &c 

And  the  sud  Hwmas  Redshaw,  by  Thomas  Johnson  his  attor-  Cognisance. 
ney,  comes  and  defends  the  wrong  and  injury  when,  &c.  and 
as  bailiff  of  Sir  John  Mounson  senior,  knight  of  the  bath,  and 
baronet,  well  acknowledges  the  taking  of  the  said  six  hogs- 
heads of  alum  in  the  said  place  in  which,  &c.  and  justly,  &c. 
because  he  says  that  the  said  place  in  which,  &c.  is,  and  at 
the  said  time  when  the  taking  of  the  six  hogsheads  of  alum 
is  above  supposed  to  be  done,  was  one  messuage,  in  which  the 

(7)  S.  P.  ViQ.  Devise,  202.  pi.  16.    Owen,  6, 7*  ffaverington^s  case.  1  East^s 
Plowd.  524.     Wekden    v.  ElkingUm.    Rep.  37.  Doe  v.  White. 


annaities  to  be  paid  half-yearly  imme-  tention  of  the  testator,  words,  which, 
diately  after  the  death  of  Ruth;  and  taken  in  their  grammatical  sense,  are 
thirdly,  because  he  directed  that  no  joint,  and  apply  to  two  classes  of  pro- 
waste  should  be  committed :  and  the  perty^  may  be  construed  distributively ; 
learned  judge  said,  that  the  case  only  but  not  that  they  must  be  so  con- 
shewed  that,  in  furtherance  of  the  in-  strued.] 
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Mounson  verws  Redshaw. 


MOUKSON 

Redshaw. 


Charlathe 
'Pint  seised  of 
the  manor  of 
M.  in  fee  in ; 
right  of  his 
crown. 


Demised  to  Sir 
J.G. 


making  of  almn  was  used,  called  Sand$endAlum4um$efisk  the 
parish  of  Lith  aforesaid :  and  that  long  before  the  said  time 
when  the  taking  of  the  said  six  hogsheads  of  alum  is  above 
supposed  to  be  done,  the  lord  Charles  the  First,  late  king  of 
England^  was  seised  of  the  manor  of  Mvlgrave,  willi  the  ap* 
purtenances,  in  the  said  county  of  York,  used  for  making 
alum,  of  which  said  manor  the  said  messuage  in  which,  &c.  ia, 
and  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary was  parcel,  in  his  demesne  as  of  fee  in  right  of  his  crown  of 
JSnffland(l);  and  being  so  seised  thereof,  the  said  late  king 
afterwards,  to  wit,  on  the  1st  day  of  March,  in  the  9th  year 
of  his  reign,  by  his  certain  indenture,  sealed  with  his  great 
seal  of  Englandy  made  between  the  said  late  king  and  one  Sir 
John  Gibson  knight,  and  in  due  manner  enrolled  of  record  in 
the  court  of  Chancery  of  the  said  late  king  at  Westminster,  de- 
mised, granted,  and  to  fSumlet  to  the  said  Sir  JbAn  CrtSsonthe 
said  messuage,  with  the  appurtenances,  in  which,  &c«  then 
and  there  used  for  making  alum,  and  called  an  ahan-lumse, 
(among  other  things,)  by  the  names  of  all  those  the  said  late 
king's  alum-works,  alum-mines,  and  alum-houses,  built  within 
the  manor  of  Mulgrave,  in  the  county  of  York,  and  also  all 
the  sidd  late  king's  right,  title,  and  interest  of,  in,  and  to  all 
and  singular  pans,  pits,  cisterns,  coolers,  settlers,  warehouses, 
storehouses,  edifices,  buildings,  lead,  iron,  timber,  stores, 
coals,  urine,  kelp,  ashes,  lees,  pumps,  barrows,  pipes,  and 
all  other  implements,  instruments,  en^es,  work-looms,  and 


(1)  In  all  cases  of  declaration,  pleas, 
avowries,  &c  by  tenant  in  tail^  for  life, 
or  years,  where  the  commencement  of 
the  particular  estate  must  be  shewn  in 
the  case  of  a  common  person,  the  same 
thing  must  also  be  done  where  the  estate 
is  derived  from  the  king.  It  must  be 
shewn  of  what  estate  the  king  was  seised 
at  the  time  of  the  grant  So  with  re- 
spect to  corporations^  sole  or  aggregate. 
For  the  king  or  corporation  may  be 
seised  of  a  less  estate  than  a  fee-simple. 
Lat  14.  Newman  v.  March,  Ibid.  121. 
It  must  also  be  shewn  quojttre  the  king 
was  seised,  whether  in  right  of  his 
crown,  duchy  of*Lancasterj  &c. ;  for  he 
may  be  seised  in  either  of  these  capa- 
cities.   And  the  mode  of  granting  the 


estate  varies  according  to  the  right  in 
which  he  is  seised.  For  the  possessions 
of  the  crown  can  only  be  granted  under 
the  great  sealf  and  those  of  the  duckg 
ot  Lancaster  under  the  seal  of  the  da^ 
or  comUg  paiaiine.  So  it  is  with  regard 
to  corporations  jofe;  for  having  two  ca- 
pacities, it  must  be  pleaded  in  which  of 
them  they  were  seised  when  they  made 
the  lease,  &c  But  it  is  otherwise  as 
to  corporations  aggregate,  as  dean  and 
chapter,  mayor  and  commonalty,  and 
the  like ;  for  they  can  only  be  seised  in 
right  of  their  corporation.  1  Leon.  153. 
All  Souls  College  v.  Tamworth.  2  Lev. 
68.  Davenant  v.  Bishop  of  Santm. 
2Lutw.l2S8.   Astil  r.  Clarke. 
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ill  other  apparatus  whatsoever  necessary  and  belonging,  by 
what  name  or  names  soever  caDed  or  known,  which  then 
^  were,  or  at  any  time  or  times  thereafter  should  be,  in,  or  be- 
longing to  the  said  alum-mines,  alum-houses,  and  alum-works, 
or  either  or  any  of  them ;  and  all  and  all  manner  of  liquors 
and  juices,  and  minerals,  and  other  things  iacorporated  with  or 
in  the  said  alum-mines  or  any  of  them,  or  to  be  extracted  or 
got,  arising,  growing,  or  coming  from  or  out  of  the  said  aium- 
mines,  or  any  of  them,  and  the  benefit  and  profit  of  all  juices, 
minerals,  and  other  things  in  any  manner  incident  or  apper- 
taining to  the  said  alum-mines,  or  liquors,  motterslane,  male- 
stone,  or  otherwise  arising  from  the  same,  of  whatsoever  na* 
ture,  kind,  or  quality  the  same  then  were,  or  thereafiter  should 
be,  and  all  title,  interest,  benefit,  profit,  remedy,  advantage, 
and  demand  whatsoever  of  the  said  late  king,  his  heirs  and 
successors,  of,  in,  or  to  the  said  alum-works,  alum-houses, 
alum-mines,  implements,  necessarie8,minerals,  juices,  incidents^ 
and  all  and  singular  the  premises,  and  every  part  and  parcel 
thereof,  together  with  divers  and  several  other  grants,  licences 
liberties,  powers,  privileges,  authorities,  and  pre-eminences, 
to  the  said  alum-works,  alum-houses,  alum-mines,  and  other 
the  before-mentioned  demised  premises  as  aforesaid,  or  any 
part  or  parcel  thereof,  belonging  and  appertaining^  or  for 
and  concerning  the  same  i  to  have  and  to  hold  to  the  said  Sir 
John  Gibsouy  his  executors,  administrators,  and  assigns,  imme- 
diately from  and  after  the  end,  expiration,  surrender,  for- 
feiture, or  other  lawfrd  repeal  or  determination  of  a  lease  or 
grant  by  indenture,  bearing  date  the  12th  day  of  May,  in  the 
third  year  of  the  reign  of  the  said  late  king  Charles  the  First, 
made  by  the  said  late  king  to  one  Sir  Paul  Pender  knight, 
and  William  Turner  esquire,  for  the  term  of  twelve  years, 
from  the  feast  of  Christmas,  in  the  year  of  our  Lord  1626, 
to  be  complete  and  ended ;  and  also  to  the  third  day  of  Janu" 
ary  next  following  the  end  of  the  said  term  of  twelve  years, 
unto  the  full  end  and  term  of  thirty-one  years  thence  next  and 
immediately  following  fiilly  to  be  complete  and  ended ;  and 
from  and  aft«r  the  expiration  of  the  said  term  of  thirty-one 
years  unto  the  10th  day  of  February  then  next  following,  if 
alum  should  be  so  long  made  and  wrought  within  the  said 
manor  of  Mulgrave,  or  within  any  other  lands  of  Edward 
earl  of  Mulgrave,  or  his  heirs,  within  the  county  of  York,  and 
that  there  should  not  be  any  apparent  ground  for  making  alum 

X  2 
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*  [  188  ] 
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MoTinson  verms  Redshaw. 


M0UK8ON 

V, 

Redshaw. 


[  189] 


Profert  ofan 
exemplification 
of  the  enrol- 
ment of  the  let* 
ters  patent 


more  advantageously  in  some  other  place  within  the  realm  of 
England^  in  the  judgment  of  six  fit  persons,  three  of  whom  to 
be  chosen  by  the  said  Sir  John  Gibson^  his  heirs,  executors, 
administrators,  or  assigns,  for  the  said  late  king,  and  the  three 
others  to  be  chosen  by  the  said  earl  of  Mulgraoe^  his  hein, 
executors,  or  assigns ;  and  if  they  could  not  agree  thereupon, 
that  then  the  lord  keeper  of  the  great  seal  of  England^  for  the 
time  being,  should  direct  such  a  course  for  the  investigation 
of  the  truth  thereof  as  he  in  his  wisdom  should  think  just,  and 
BO  should  determine  any  such  question  so  arising,  as  by  the 
said  indenture,  an  exemplification  of  the  enrolment  whereof, 
sealed  under  the  lord  the  now  king's  great  seal  of  England^ 
the  date  whereof  is  at  Westminster,  the  10th  day  of  Novem- 
ber ,  in  the  18  th  year  of  the  reign  of  our  said  lord  the  now 
king,  he  the  said  Thomas  Redshaw,  according  to  the  form  of 
the  statute  (2)  thereof  made  and  provided,  brings  here  into 


(2)  Regulariy,  where  a  man  pleads 
letters  patent  to  himself  or  another  to 
whom  he  is  privy,  or  under  whom  he 
justifies,  he  ought  to  shew  them  to  the 
couii;.  As  where  in  trespass  for  taking 
goods, ^e  defendant  pleaded  that  queen 
Elizabeth  was  seised  in  fee  in  right  of 
her  crown,  and  by  her  letters  patent 
(without  any  profert  of  them)  granted 
to  B.  for  life,  who  demised  to  C,  for 
years,  and  the  defendant  justified  as 
servant  to  C;  the  plea  was  held  ill 
upon  demurrer  for  want  of  a  profert  of 
the  letters  patent,  although  he  in  whose 
right  the  defendant  justified  had  but 
part  of  the  estate.  And  this  judgment 
was  afiirmed  in  the  Exchequer  Chamber, 
where  it  was  laid  down  to  be  a  maxim 
in  law,  that  if  he  who  is  party  or  privy 
in  estate  or  interest,  or  he  who  justifies 
in  right  of  him  who  is  party  or  privy, 
pleads  a  deed,  though  he  who  is  privy 
claims  but  parcel  of  the  original  estate, 
yet  he  ought  to  shew  the  original  deed 
to  the  court  '  10  Rep.  88. 92.  Doctor 
Le^fiekts  case.  Moor,  849.  Buehham 
V.  Dendridge.  Dy.  29.  b.  See  further 
as  to  profert  of  deeds,  ant^,  9.  Jevens 
V.  Harridget   note  (1).     By   statute 


S  &  4  Ed.  6.  c  4.  explained  by  statute 
13  Eliz.  c.  6.  all  patentees  and  eveiy 
other  person  having  from  them  any 
estate  or  interest  in  any  lands,  here* 
ditaments,  or  other  thing  whatsoever, 
granted  to  such  patentees  by  any  letters 
patent  since  the  4th  of  February  in  the 
twenty-seventh  year  of  ^H.  8.  may  con- 
vey to  themselves  such  title  to  sach 
lands,  hereditamentsybor  other  thing,  in 
any  pleading  whatsoever,  by  shewing 
forth  an  exemplification^  orconstatt  under 
the  great  seal  of  the  enrolment  of  the 
letters  patent,  or  of  so  much  thereof  as 
may  serve  for  such  title,  the  letters 
patent  then  being  in  force,  as  folly  as 
if  the  letters  patents  themselves  were 
pleaded  and  shewed  forth.  For  this 
reason  it  is  that  in  this  case  an  exempli* 
fication  only  of  the  enrolment  under 
the  great  seal  of  the  letters  patent  is 
brought  into  court,  and  not  the  letters 
patents  themselves.  2  Salk.  497.  ^- 
berts  V.  Arthur.  And  by  stat  10  Ann. 
c.  18.  s.  S.  where  an  indenture  of  bar- 
gain and  sale  enrolled  is  pleaded  with  a 
profert  in  eurid^  the  party  may  shew 
forth  a  copy  of  the  enrolment  And 
such  copy  examined  with  the  enrol- 
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court,  more  fully  appears.    By  virtue  of  which  said  demise  he    Mounbok 
the  said  Sir  John  Gibson  was  possessed  of  the  interest  of  the  ^* 

said  term  of  and  in  the  said  messuage,  in  which,  &c.  (among  **'*^^^^^* 
other  things,)  and  being  so  possessed  thereof,  he  the  said  Sir 
John  Gibson  afterwards,  and  before  the  said  time  when, 
&C.  to  wit,  on  the  10th  day  of  Marchf  in  the  said  9th  year 
of  the  reign  of  the  said  late  king  Charles  the  First,  at  the 
manor  aforesaid,  by  his  certain  indenture  then  and  there  made 
between  the  said  John  Gibson^  by  the  name  of  Sir  John  Gibson 
of  JVeJbamey  in  the  county  of  Yorkf  knight,  and  Thomas 
viscount  Wentworthy  by  the  name  of  the  right  honourable  Tho- 
n&s  viscount  fVentworth,  deputy  of  the  kingdom  of  Ireland, 
and  president  of  the  said  late  king's  council,  in  the  northern 
parts  of  this  realm  of  Ungland,  of  the  one  part,  and  Sir  Fer- 
dinand Fairfax  knight.  Sir  John  Wray  knight  and  baronet. 
Sir  JVilUam  Armyn  knight  and  baronet,  and  the  said  John 
MouTuon  senior,  then  being  knight  of  the  bath,  and  now  also 
basnet.  Sir  William  Pelham  knight,  and  William  Anderson 
esquire,  of  the  other  part,  (one  part  of  which  said  indenture, 
sealed  with  the  seals  of  them  the  said  71  viscount  Wenhoorth 
and  Sir  John  Gibson^  he  the  said  Thomas  Bedshato  here  into 
court  likewise  brings,  the  date  whereof  is  the  same  day  and 
year,)  gave  and  granted  to  the  said  Sir  Ferdinand  Fairfax,  sir  J.  G.  and 
Sir  John  Wray,  Sir  William  Armyn,  Sir  John  Mounson,  Sir  '^'^^^' 
William  Pelham,  and  William  Anderson,  a  certain  annual  rent  annual  rent  of 


ment  and  signed  by  the  proper  officer^    shall  be  of  the  same  effect  as  the  ori- 
and  proved  on  oath  to  be  a  true  copy,    ginal.  (a) 


(a)  ExemplificationB  of  records  in  a 
court  of  justice,  under  seal,  are  held  of 
higher  authority  than  sworn  copies; 
and  that  whether  they  be  under  the 
seal  of  the  court  of  Chancery,  (as  re« 
cords  of  that  court,  or  as  sent  thither 
from  some  other  court  by  writ  of  cer- 
laofon,)  or  under  the  seal  of  the  court 
of  which  they  are  records.  See  Phillipps 
on  Evidence,  4th  ed.  385,  et  seq.  and  the 
cases  there  cited.  And  where  an  offi- 
cer is  appointed  to  authenticate  copies 
of  records,  or  other  instruments,  it  is 
not  necessary  to  prove  the  copies  on 
oath.    As  the  chirograph  of  a  fine ;  an 


indorsement  of  enrolment  on  a  bargain 
and  sale  by  the  clerk  of  the  enrolments, 
or  by  the  auditor  of  the  duchy  of  Lanr 
caster  on  a  lease  enrolled  with  him ;  a 
rule  of  court  under  the  hand  of  the 
proper  officer ;  and  the  depositions  of  a 
witness  examined  at  a  judge's  chambers 
upon  interrogatories,  where  the  copy 
was  attested  by  the  judge* s  signature. 
See  Phillipps  on  Evidence,  383.  and  the 
cases  there  cited;  especially  1  Camp. 
101.  Duncan  v.  ScoU^  for  the  last  point* 
[See  also,  generally,  1  Mann.  &  Gr. 
671.  Doew.JJoyd  1  Scott,  N.Ii.505. 
S.C.] 

X  3 


189a 


Mounson  verms  Redshaw. 


MOUNSON 
V. 

Redshaw. 


1640L  to  Sir 
J.  M.  and 
otben^  taniing 
out  of  the 
demifledpre- 


C  190  3 


psjibleat 
Lftdy-dsy  Slid 
MJdmchiUBy 


withmeUmae 
of  digtnn. 


cxf  1640L  to  be  issoing  out  of  the  said  messoage  with  the  ap* 
purtenanceSj  (among  other  things,)  to  have,  hold,  take,  perr 
cdye,  receive,  and  enjoy  the  said  annual  rent  of  1640JL  to  the 
said  FtrdxMEnd  Fahfaxy  John  Wray^  fFilBam  ArmyUj  John 
Mounsonf  HUHam  Pdham,  and  WilUam  Anderson,  yeariiy  and 
every  year  for  and  during  and  unto  the  end  and  expiration  of 
the  said  term  of  thirty-one  years  demised  by  the  said  late  king 
to  the  said  John  Gibson  as  aforesaid,  if  alum  should  be  so 
long  made  and  wrought  witlun  the  said  manor  of  Mtdgraoe, 
or  within  any  other  lands  of  the  said  earl  of  Mulgrave  or  his 
heirs,  within  the  county  of  Yorh,  and  that  there  should  not 
be  an  apparent  ground  for  making  alum  to  a  greater  advi&i- 
tage  in  some  other  place  within  the  realm  of  England,  in  the 
judgment  of  ox  fit  persons,  three  of  whom  to  be  chosen  by 
the  said  John  Gibson,  his  heirs,  executors,  or  assigns,  for  the 
said  late  king,  and  the  three  others  to  be  chosen  by  the  said 
earl  of  Mulgrave,  his  heiTB,  executors,  or  assigns ;  and  if  they 
oould  not  agree  thereupon,  that  then  the  lord  keeper  ofj^e 
great  seal  of  England  for  the  time  being  should  direct  sudi  a 
course  for  investigating  the  truth  thereof  as  he  in  his  wisdom 
should  think  just,  and  so  should  determine  any  such  question 
so  arising ;  the  payment  of  the  said  yearly  rent  of  164021  to  be 
made  yearly  and  every  year  during  the  said  term  of  thirty*one 
years,  at  or  upon  two  feasts  or  days  of  payment  in  the  year ; 
that  is  to  say,  the  feast  of  the  Annunciation  of  Ae  Blessed 
Virgin  Mary,  and  St  Michael  the  Archangel,  by  even  and 
equal  portions,  at  or  in  the  common  dining-hall  of  the  Middle 
Temple,  London,  the  first  payment  thereof  to  begin  and  to  be 
made  on  such  of  the  said  feast-days  as  should  first  happen  and 
ensue  after  the  commencement  of  the  said  demise  of  thirty-one 
years  made  to  the  said  John  Gibson  by  the  said  lord  the  king 
as  aforesaid.  And  the  said  John  Gibson  did  for  himself,  his 
executors,  administrators,  and  assigns,  and  for  every  of  them, 
covenant,  promise,  and  grant  to  and  with  the  said  Ferdinand 
Fairfax,  John  Wray,  WiOiam  Armyn,  John  Mounson,  fFU- 
Ham  Pelham,  and  WiUiam  Anderson,  their  executors,  administra- 
tors, and  assigns,  and  every  of  them,  by  the  said  indenture, 
that  if  it  should  happen  that  the  said  yearly  rent  of  1640/L  or 
any  part  or  parcel  thereof,  should  be  in  arrear  and  impaid  for 
the  space  of  twenty  days  next  after  either  of  the  said  two 
feasts  or  days  of  pajonent  upon  which  the  same  was  limited 
to  be  paid  as  afores^d,  then  and  from  thenceforth  it  should 
and  might  be  so  often  lawful  to  and  for  the  said  ^vc  Ferdinand 
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Fmrfoa^  8ir  John  Wray^  Sir  WiHHam,  Armyny  Sit  John  Maun^    Mounson 

soHi  Sir  WUliam  Pelham,  and  WWiam  Anderson,  their  execu-  ^* 

tors,  adminifftrators,  and  asaigiiB,  and  every  or  any  of  them,  , 

to  enter  into  and  upon  the  said  meeauage  in  whidi,  &c.  * 

(among  other  things,)  and  to  distrain,  and  the  distress  and 

distresses  tiien  and  there  found  to  take,  lead,  drive,  and  carry 

away,  and  the  same  to  detain  and  keep  until  such  time  and 

times  as  he  or  any  of  them  should  be  fully  satisfied,  contented, 

and  paid  the  said  yearly  rent  of  16402i  with  all  and  flingular 

the  anesra'thereof,  if  any  should  happen  to  be  in  arrear  and 

unpaid,  as  by  the  said  indenture  here  into  court  brought 

(among  other  things)  more  fully  and  at  large  appears.     And  The  fint  lease 

the  said  Thomas  Bedshaw  further  says,  that  the  term  of  the  ^     ' 

said  first  lease,  granted  and  demised  by  the  said  late  king  to 

the  said  Paul  Pender  and  WUUam  Turner ,  ended  and  deteiv 

mined  upon  the  2d  day  of  January ,  in  the  year  of  our  Lord 

1637,  by  effluxion  of  time;  whereupon  the  said  John  Gibson  and  GiiMon 

by  virtue  of  the  said  demise  to  him  the  said  John  Gibson  in  ^^^  of  his 

*fonn  aforesaid  made,  afterwards,  to  wit,  on  the  4th  day  of  l^aae. 

*  r  191  n 

January,  in  liie  said  year  of  our  Lord  1637,  entered  into  the       l    ^    j 
sud  messuage  with  the  appurtenances,  (among  other  things,) 
and  was  thereof  possessed;  and  the  said  Ferdinand  Fairfaxy  F.  F.  &c.  pos- 
&G.  were  possessed  of  the  said  yearly  rent  so  as  aforesaid  issuing  saidrent^and 
out  of  the  said  messuage  (among  other  things) ;  and  being  so  ^  <^<^  ^^ 
possessed  thereof,  they  the  said  Sir  Ferdinand  Fairfax,  Sir  John 
Wray,  Sir  WilHam  Armyn,  Sir  WUUam  Pelham,  and  WtOiam 
Anderson,  afterwards,  to  wit,  on  the  1st  day  of  May,  in  the 
year  of  our  Lord  1639,  at  the  manor  aforesaid,  died,  and  the 

possessed  of  the  said  yearly  rent  by  right  of  survivorship,  &c ; 
and  being  so  possessed  thereof,  he  the  said  Thomas  Redshaw 
forther  says,  that  8202.  of  the  yearly  rent  aforesaid,  for  the  half  8202.  due  for 
of  one  year,  ended  on  the  feast  of  the  Annunciation  of  the  ^  ^^^M. 
Bkssed  Virgin  Mary,  in  the  year  of  our  Lord  1649,  were  in 
arrere  and  unpaid  to  the  said  Sir  John  Mounson  on  that  feast, 
and  for  the  space  of  twenty  days  then  next  following,  and  still 
are  inarrereand  unpaid;  wherefore  he  the  said  Thomas  Bed"  and  makes 
show,  as  bailiff  of  the  said  Sir  John  Mounson,  well  acknow-  ^^^iff^*^ 
ledges  the  taking  of  the  said  six  hogsheads  of  alum,  being  of  J*  M.  as  a 
the  value  of  100/.  only,  and  no  more,  in  the  said  place  in  which  loj^ar^  of 
&c  and  justly,  &c  for  100^  being  parcel  *  of  the  said  820/.  <^c^  re°t. 
of  the  said  yearly  rent  so  being  in  arrere  as  in  a  messuage  in  *^(^^^^^" 
fiorm  aforesBid  charged  and  bound  to  the  distress  of  the  said 
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MouNsoN     Sir  John  Mounson  ;  and  this  he  is  ready  to  verify :  wherefore 

v«  he  prays  judgment,  and  a  return  of  the  said  goods,  together 

Redshaw^    with  his  damages,  costs,  and  expences  by  him  about  his  suit  in 

*that  behalf  expended,  according  to  the  form  of  the  statute*  in 

such  case  lately  made  and  provided,  to  be  adjudged  tohim,&c. 

with  this,  that  he  the  sidd  ITunnas  Redshaw  will  verify  that 

The  lease  of      the  said  indenture,  in  form  aforesaid  made  by  the  said  late 

Fi^'to  GttMon  ^^^  Charles  the  First  to  the  said  John  Gibson  for  the  term 

is  still  in  force,    aforesaid,  still  is  and  remains  in  full  force  and  efl^t,  not  in 

the  least  surrendered  or  cancelled ;  and  that  alum  was  always, 
from  the  said  time  of  making  the  said  indenture  between  the 
said  late  king  and  the  said  John  Gibson,  hitherto  made  and 
wrought  within  the  said  manor  of  MtUffrave,*  and  that  there 
was  not  hitherto  any  applu^nt  ground  that  alum  oould  be 
made  more  advantageously  in  any  other  place  within  this 
realm  of  England  in  the  judgment  or  determination  of  any 
person  or  persons  whatsoever,  &c 
[  192  ]  And  the  said  Sir  John  Mounson,  the  now  pluntiff,  pra3r8 

Flea  in  bar.       oyer  of  the  enrolment  of  the  said  indenture,  mentioned  in  the 

said  cognisance  as  aforesaid,  made  by  the  said  late  king  Charles 
the  First  to  the  said  Sir  John  Gibson,  and  it  is  read  to  him  in 
these  words,  to  wit ;  this  indenture,  &c.  (which  is  set  out  in  hoc 
verba,)  which  being  read  and  heard,  the  said  Sir  JohnMaunson 
now  plaintiff  says,  that  the  said  Thonuu  Redshaw,  as  bailiff  of 
the  said  Sir  John  Mounson,  named  in  the  said  cognisance,  for 
the  reason  above  alleged,  ought  not  to  acknowledge  the  taking 
of  the  said  chattels  to  be  just,  because  he  says,  that  the  grant 
of  the  sidd  rent  of  1640JL  made  as  aforesaid  by  the  said  Sir 
John  Gibson  as  aforesaid,  was  for  the  better  securing  of  the 
payment  of  the  said  rent  of  16402.  in  form  aforesaid  reserved 
and  payable  by  the  said  indenture  made  as  aforesaid  by  the 
said  late  king  to  the  said  John  Gibson ;  and  that  before  the 
said  feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary,  in 
the  year  of  our  Lord  1649,  to  wit,  on  the  31st  day  oi  March, 
in  the  year  of  our  Lord  1 648,  certun  persons  sat  at  Westminster, 
isi  ih<^  coxmtj  oi  Middlesex,  as  the  upper  house  of  the  then  par- 
liament ;  and  that  the  said  persons  so  sitting  as  the  upper  house 
of  parliament  on  the  said  31st  day  of  March,  in  the  said  year 
That  the  lords    ^^  ^^^  Lord  1648,  at  Westminster  aforesaid,  by  the  names  of 
in  parliament,    the  lords  in  parliament  assembled,  by  their  order  ordained  that 
i6« 'ordlre?   *^®  ^^  indenture,  mentioned  in  the  sud  cc^nisance  made  as 
that  the  said      aforesaid  between  his  sud  late  majestv  Charles  the  First  and 
1^^^,^;^^^^  ^  the  said  SuTt/oAn&ii&faii,  by  the  name  of  letters  patent  granted 
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to  Sir  John  Gibson  knight,  for  the  sole  making  and  sellmg  of    Moukson 

alum,  should  be  vacated  and  cancelled.    And  the  said  John  ^' 

Mounson  further  says,  that  afterwards,  to  wit,  on  the  4th  day 

of  Majfy  in  the  year  of  our  Lord  1648,  the  said  persons  theii 

sitting  at  Westminxter  aforesaid,  as  the  upper  house  of  parlia-  andthattheearl 

ment,  ordained,  that  Edward  then  earl  of  Mtdgrave,  should  ^^.jJJ^'ih^ 

immediately  enter  into  and  upon  the  alum-works,   houses,  alum  worki  and 

and  mines  within  the  said  manor  of  Mulffrave,  and  take  and  *"'«*''•?'<*  ^ 

receive  the  profits  thereof  to  his  own  use,  from  the  said  Slst 

day  of  Marchf  as  by  the  said  order  more  fuUy  appears.    By 

reason  of  which  said  orders,  he  the  stod  Edward  earl  otMuU  "^.^^  ■*• 

grave  afterwards,  to  wit,  on  the  10th  day  of  itfay,  in  the  year  loth  of  May, 

of  our  Lord  1648,  entered  into  the  said  tenements  and  pre-  *^^®'  entered 

.  and  conunued 

mises  as  aforesaid  granted  to  the  said  Sir  John  Gibson  by  the  poneased  until 
said  late  king  CT^rJe^the  First,  andcontinued possessed  thereof  J^^^  ^P"*' 
until  the  first  day  of  Aprils  in  the  said  year  of  our  Lord  1649. 
And  the  said  Sir  John  Mounsony  now  plaintiff,  further  says,     .[  193  ] 
that  afterwards,  to  wit,  at  a  parliament  holden  at  Westminster 
aforesaid  in  the  said  county  of  Middlesex,  on  the  25th  day  of 
AprUy  in  the  12th  year  of  the  reign  of  his  present  majesty,  it  An  act  of  12  of 
was  (among  other  tilings)  enacted  by  the  authority  of  the  same       '  *  ^        ' 
parliament,  that  all  appeals  and  all  personal  actions,  and  causes 
of  such  actions,  suits,  molestations,  and  prosecutions  whatso- 
ever, for  or  by  reason  of  any  act  or  thing  advised,  counselled,  or 
commanded,  done  or  made  by  virtue  or  colour  of  any  autho- 
rity or  commission  by  the  said  late  king  or  the  now  king,  or 
by  virtue  or  colour  of  any  order  or  ordinance  of  one  or  both 
houses  of  parliament  sitting  at  Westminsierj  or  by  any  act  or 
order  made  by  any  persons  assuming  the  name  of  a  parliament, 
and  ffltling  as  a  parliament  at  Westminster^  after  the  death  of 
the  said  late  king  Charles  the  First,  or  by  the  authority  of  the 
keepers  of  the  liberty  of  England,  or  by  any  order  of  the  late 
Protector  and  counsel,  or  by  or  upon  any  commission,  writ, 
process,  or  warrant  by  them  or  either  of  them,  or  by  autho- 
rity  derived  from  them  or  any  of  them,  and  aU  demands  of 
arrears  of  rent  and  mean  profits  of  lands,  tenements,  or  here- 
ditaments, theretofore  incurred  or  grown  due,   which  had 
been  paid,  received  or  disposed  of,  by  virtue  or  colour  of  any 
of  the  said  authorities,  pretended  authorities,  other  than  such 
arrears  or  mean  profits,  which  were  or  should  be  otherwise 
disposed  of  by  any  act  or  acts  of  the  then  present  session  of 
parliament,  should  from  thenceforth  be  discharged.     And  the 
said  Sir  John  Mounson,  the  now  plaintiff,  further  says,  that  at 
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MouNsoH    a  parliament  holden  at  JVesimmiier,  in  the  ooimiy  of  Wddk^ 

^'  sex,  on  the  8th  day  of  May,  in  the  13ih  year  of  the  zeign  of 

*.    his  present  majesty,  it  was  (among  other  things)  enacted  by 

the  authority  of  the  same  pariiament,  that  the  said  act  of  par- 

Uament  of  the  said  12th  year  of  the  reign  of  his  present  ma- 

jesty,  and  all  and  every  the  danaesy  sentences,  and  articles  in 

the  same,  should  be  ratified  and  confirmed,  and  were  enacted 

and  declared  to  have  the  full  force  and  strength  of  an  act  of 

parliament,  according  to  the  tenor  thereof,  as  by  the  said 

seyeral  acts  of  parliament  more  fully  appears :  by  reason  of 

whi<^  said  orders  and  acts  in  form  aforesaid  made,  published, 

bj  which  the     and  provided,  the  said  rent  of  8202.  for  the  half  of  one  year, 

^^^^^"^  ended  on  the  said  feast  of  the  AmuncmHm  of  the  Blessed 

Virgin  Mary,  in  the  year  of  our  Lord  1649,  in  the  ssdd  cog- 
nisance mentioned,  is  discharged.  And  the  said  Sir  John 
Maunson,  the  now  plainti£^  further  says,  that  the  said  inden- 
ture, in  the  said  cognisance  mentioned  as  aforesaid,  made  by 
the  said  late  king  to  the  said  Sir  John  Gibson,  and  the  letters 
[  194  ]  '  portent  in  the  said  order  first  above  mentioned,  specified,  are 
one  and  the  same  charter  of  grant,  and  not  other  or  different, 
and  that  the  said  rent  in  the  said  cognisance  mentionedis  not 
excepted  in  the  said  act,  nor  disposed  of  by  any  other  act  of 
parliament;  and  this  he  is  ready  to  verify:  wherefore  he 
prays  judgment,  and  his  damages  on  occasion  of  the  taking 
and  unjust  detaining  of  the  said  alum,  to  be  adjudged  to 
him,  &c» 
A  general  demurrer,  and  joinder  in  demurrer,  &c. 


Curia  oMmure       But  bccause  the  court  of  our  said  lord  the  now  king  here  is 
^^^  not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 

mises, a  day  is  given  to  the  said  parties  before  our  lord  the 
king  until  three  weeks  fixmi  the  day  of  the  Holy  Trinity, 
wheresoever,  &c  to  hear  their  judgment  thereof,  because  the 
courtof  our  said  lord  the  king  now  here  is  thereof  not  yet,  &c. 
At  which  day,  before  our  lord  the  king  at  Westminster,  oome 
the  said  parties  by  their  said  attomies;  and  because,  &c.  (fur- 
ther continuances  to  three  weeks  of  St.  JkRchaelBnd  the  octave 
[  195  ]  of  St.  Hilary).  At  whichday,  before  our  lord  the  king  at 
WestminMter^  come  the  said  parties  by  their  said  attoonies,  and 
thereupon,  the  premises  b^g  seen,  and  by  the  justices  here 
more  fuUy  imderstood,  it  seems  to  the  same  justices  here,  that 
the  said  plea,  by  the  said  Sir  John  Mmmson  in  manner  and 
form  aforesaid  above  pleaded  in  bar  to  the  said  cognisance  of 
him  the  said  Thomas,  and  the  matter  in  the  mae 
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are  not  sufficient  in  law  to  bar  him  the  said  TTi&mas  from 
haying  a  retom  of  the  said  goods;  wherefore  it  is  considered 
that  l^e  said  John  Mounsan  take  nothing  by  his  said  writ,  but 
that  he  and  his  pledges  to  prosecute  be  in  mercy,  and  that 
the  said  Thomas  Redshaw  go  thereof  without  day,  &c  And 
whereupon  the  said  TTiomas  Bedshaw,  according  to  the  form  of 
the  statute  (3)  in  such  case  made  and  provided,  prays  his  ma- 
jesty's writ  to  be  directed  to  the  sheriff  of  the  said  county  of 


MOUNSON 

Redshaw. 


Judgment  for 
the  defendant 
upon  the  de- 
murrer. 
Defendant 
proceeds  under 
the  statute. 


(S)  17  Car.  2*  c.  7.  8.  S.,  by  which  it 
is  enacted,  that  **  if  judgment  in  any 
'<  of  the  king's  courts  at  Wesiminsier 
"  (and  by  19  Car.  2.  c.  5.  the  courts  of 
"  great  sessions  in  Wales,  and  of  the 
**  counties  palatine)  be  given  upon  de- 
<<  murrer  for  the  avowant,  or  him  that 
*<  makes  cognisance  for  cmy  rent^  the 
<<  court  shall,  at  the  prayer  of  the 
<*  defendant,  award  a  writ  to  inquire  of 
**  the  value  of  such  distress,  and  upon 
^  the  return  thereof,  judgment  shall  be 
"  given  for  the  avowant,  or  him  that 
<«  makes  cognisance  as  aforesaid,  for 
^  the  arrears  alleged  to  be  behind  in 
^  such  avowry  or  cognisance,  if  the 
'*  goods  or  cattle  so  distrained  shall 
**  amount  to  that  value ;  and  in  case 
they  shall  not  amount  to  that  value^ 
then  for  so  much  as  the  said  goods 
"  or  cattle  so  distrained  amount  unto, 
**  together  with  his  full  costs  of  suit, 
**  and  he  shall  have  execution  there- 
^  upon  hyfierrfaeias  or  elegit^  or  other- 
**  wise,  as  the  law  shall  require."  (b) 
The  Stat.  Westminster  2.  (13  Edw.  1.) 
c  2.  requires  the  sheri£P,  before  he  exe- 
cutes the  writ  of  replevin,  to  take  from 
the  plaintiff  not  only  pledges  to  prose- 
cute,  but  also  to  return  the  cattle,  &c 
if  a  return  should  be  adjudged;  and 
ordains,  that  if  the  sheriff  take  pledges 
in  any  other  manner  he  shall  be  answer- 
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able  for  the  price  of  the  cattle^  and  the 
person  who  distrains  shall  recover  by 
writ,  that  the  sheriff  shall  render  to  him 
as  many  cattle  or  goods.  At  the  time 
of  passing  the  act  of  17,  Car.  2.,  in  all 
cases  of  distress,  when  judgment  was 
given  in  replevin,  for  the  avowant^  or 
person  making  cognisance,  on  demurrer, 
the  form  was  to  award  a  return  of  the 
cattle  or  goods  distrained  to  the  de- 
fendant; and  if  the  distress  had  been 
either  for  rent,  customs,  services,  or 
damage  feasant,  an  inquiry  of  damages 
and  costs  was  also  awarded,  pursuant  to 
the  statutes  7  H.  8.  c.  4.  s.  S.  and 
21  H.  8.  c  19.  s.  3.  For  the  former  of 
those  Acts  provides,  "  that  every  avow- 
''  ant^  and  other  person  that  makes 
^  avowry  or  cognisance,  or  justifies  as 
**  bailiff  in  any  replevin  or  second  de- 
**  liverance,  for  any  rent,  custom,  or 
"  service,  if  his  avowry,  cognisance^  or 
'^  justification  be  found  for  him,  or  the 
'<  plaintiff  be  otherwise  barred,  shall 
<<  recover  his  damages  and  costs  that 
"  he  has  sustained,  as  the  plaintiff 
**  should  have  done  if  he  had  recover- 
<'  ed ;"  and  by  the  latter  it  is  enacted, 
"  that  every  avowant,  and  every  other 
^  person  that  makes  any  avowry,  justi- 
^'fication^  ov  cognisance  as  bailiff  or 
«  servant^  in  any  replevin  or  second 
*^  deliverance  for  rents,  customs,  ser- 


(6)  See  post,  Vol.  II.  286.  note  (5),  as  to  the  writ  of  inquiry  upon  this 
clause  of  the  statute. 
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MouNsoK  ^   York,  to  inquire  of  the  value  of  the  said  six  hogaheads  of  alum, 

^'  and  it  is  granted  to  him,  &c. ;  therefore  the  sheriff  is  com- 

.  manded,  that  by  the  oath  of  good  and  lawful  men  of  his  boili- 

wick,  he  diligently  inquire  how  much  the  said  six  hogsheads 


<'  vices,  or  for  damage  feasant^  or  other 
^*  renty  upon  any  distress  taken  in  any 
**  lands    or    tenements,    if    the   same 
**  avowry,  cognisance,  or  justification 
**  be  found  for  him,  or  the  plaintiff  in 
"  the  same  be  nonsuiif  or  otherwise 
*  barred^    shall   recover   his   damages 
**  and  costs  against  the  said  plaintiff  as 
**  he  should  have  done  if  he  had  re- 
<<  covered    therein."      The   defendant 
accordingly  sued  out  upon  the  judg- 
ment a  reiamo  habendo,  and  an  inquiry 
of  damages,  generally  in  the  same  writ 
(Thes.  Brev.  220.),    or  sometimes    in 
separate  writs  (Lill.  Ent.  600, 601,  602. 
604w),  and  upon  the  return  thereof  by 
the  sheriff,  final  judgment  was  entered 
up  for  the  defendant  to  recover,  as  well 
the  damages  and  costs  assessed  by  the 
jury,  as   the  costs  adjudged    by  the 
court ;  and  the  defendant  might  enforce 
the  payment  of  them  by  a  capiat  ad 
saiufacimdwn  or  ^fieri  facias*    Thes. 
Brev.  56. 221.  (c)    This  was  the  r^ular 
form  of  the  judgment ;  but  it  sometimes 
happened  that  the  plaintiff,  after  the 
cattle,  &C.  were  delivered  to  him  by 
virtue   of  the  replevin,   secreted,   or 
otherwise  disposed  of  them,  so  that  the 
sheriff  could  not  restore  them  to  the  de- 
fendant according  to  the  exigence  of  the 
writ    In  that  case  the  sheriff  returned 
an  averia  eiangaia^  that  the  cattle,  &c 
were  eloigned,  as  it  is  called,  that  is, 
were  conveyed  to  places  unknown  to 


him,  so  that  it  was  not  in  his  power  to 
obey  the  writ    Upon  this  return,  it 
was  usual  to  award  another  writ  to  the 
sheriff,  directing  him    to    take  other 
cattle  of  the  |daintiff,  &c  of  equal  value 
with  those  eloigned,  and  deliver  them  to 
the  defendant,  to  be  by  him  detained 
irreplevisable  until  such  time  as  the 
catde  first  taken  should  be  forthcoming ; 
this  was  called  a  ccqnas  in  wiAemam. 
Thes.  Brev.  62,  63,  and  ^.  the  second 
writ,    Lill.  Ent  553.     If  the  plaintiff 
had  no  cattle,  &G.  which  could  be  so 
taken,  the  sheriff  returned  nihil  to  that 
writ,  and  the  defendant  thereupon  sued 
out  a  scire  facias  against  the  pledges, 
who  had  undertaken  to  the  sheriff  in 
pursuance  of  the  statute  Westminster  2. 
that  the  cattle,  &c  should  be  returned 
to  the  defendant,  to  shew  cause  why 
their  cattle,  &c.  to  the  value  of  the 
cattle,  &C.  eloigned,  should  not  be  de- 
livered to  the  defendantt  Rast  569.  b. 
Thes.  Brev.  274, 275. 13  Mod.  5&  Dor- 
rington  v.  Edwin  :  and  if  no  cause  was 
shewn,  a  writ  issued  to  take  their  cattle, 
&C.    But  if  they  had  none,  the  sheriff 
returned  nihil  also  to  that  writ,  and  then 
a  scire  facias  was  awarded  against  the 
sheriff  himself,  that  he  render  to  the  de- 
fendant as  many  cattle.  Hutt  77.  Tre- 
vors v.  Michelbome.    S.  C.  3  Nels.  Abr. 
207*  pi.  3.    But  these  proceedings  did 
not  at  all  prevent  the  defendant  from 
recovering  his  damages  and  costs  under 


(c)  [The  above  statutes  give  the 
costs  as  consequential  upon  damages; 
and  therefore,  whenever  the  defendant, 
not  being  content  to  take  a  judgment  at 
common  law  simply  for  a  letum,  signs 
judgment  of  nan  pros*  for  a  return  and 


costs,  it  is  essentially  an  interlocutory 
judgment,  and  requires  the  intervention 
of  a  jury,  on  an  inquiry  of  damages,  to 
assess  those  costs,  as  consequential  on 
the  damages,  which  they  alone  can  ascer* 
tain.    9  DowL  183.  Wright  v.  Lewis,^ 
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of  alum  were  worth  at  the  said  time  of  the  taking  of  them^     Mounsok 
according  to  their  value,  and  that  he  do  send  the  inquisition 
which  he  shall  thereof  make  to  our  lord  the  kin^  at  JVestmin" 
ster,  from  the  day  of  Easter  in  fifteen  days,  wheresoever,  &c. 


V, 

Redshaw. 


the  statutes  of  H.  8.  See  Rast  562.  b. 
Co.  Ent  589.  a.  572.  b.  573.  a.  591. 
595.  a.  Thes.  Brev.  62,  68.  Lib.  Plac. 
452.  pi.  23.  2  Inst  34a  Cas.  Temp. 
Hardw.  352.  Combes  v.  Cole,  How- 
ever, a  less  circuitous  practice  has  been 
adopted  in  modem  times.  For  now  (d)^ 
upon  the  return  of  an  elongata  to  the 
writ  of  retomo  habendOf  it  is  no  longer 
necessary  to  sue  out  a  capias  in  taithemam 
against  the  plaintiff,  or  a  scire  facias 
agiunst  the  pledges  or  sheriff;  but  the 
defendant,  in  case  the  sheriff  has  taken 
no  pledges  at  all,  or  such  as  are  insuffi- 
dent^  may  bring  an  action  upon  the  case 
against  him.  16  Vin.  399,  400.  JRous 
▼.  Patterson,  In  that  case  it  was  held,' 
upon  the  construction  of  the  stat  West" 
minster  2.,  ''  that  an  action  on  the  case 
**  will  lie  against  the  sheriff  for  taking 
^  insufficient  pledges^  and  is  a  proper 
"  remedy  to  be  pursued ;  for  though  it 
**  is  not  particularly  mentioned  in  the 
"  statute,  as  being  a  sort  of  action  but 
*^  little  in  use  at  the  time  of  making  it, 
^  yet  of  late  it  has  become  frequent, 
'*  being  found  to  be  an  easier  and  more 
**  expeditious  method  of  proceeding ; 
^  and  that  it  appears  by  Cro.  Car.  446. 


^  Moyser  v.  Oray^  and  Sir  W.  Jones, 
<<  378.  Anon,^  that  case  will  lie  for  taking 
'<  no   pledges  at  all ;  and  the  action 
<<  seems  to  be  equally  proper  where 
<'  insufficient  pledges  are  ixken ;  espe- 
«  cially  as  such  pledges  are  always  con- 
'<  sidered  as  none,  according  to  2  Inst. 
^  340.    It  was  also  held,  that  an  action 
'<  on  the  case  will  lie  against  the  sheriff 
<'  for  taking  insufficient  pledges,  setting 
^  forth  a  retomo  Jutbendo  awarded,  and 
''  an  elongata  returned,    without  first 
^'  bringing  a  scire  facias  against  the 
"  pledges  ;  for  though  some  books  men- 
*'  tion  such  a  previous  step,  yet  as  the 
*'  statute  does  not  direct  it,  nor  any  case 
'^  say  it  is  necessary,  it  would  be  hard 
*'  to  require  such  a  circuitous  mode  of 
"  proceeding.**     See  Bradyll  v.  BaU^ 
1  Bro.  Ch.  Ca.  427.  (e)   So  the  mode  of 
proceeding  is  the  same  where  there  is  a 
verdict  for  the  defendant,  except  indeed, 
that  no  writ  of  inquiry  of  damages  is 
awarded ;  for  as  they  are  then  assessed 
by  the  jury  who  try  the  cause,  the 
judgment  is  final  for  the  defendant  to 
recover  the  damages  so  found.    But 
now  in  the  case  of  a  distress  for  renty 
it  is  enacted  by  the  same  stat  17  Car.  2. 


(<Q  That  is,  where  the  distress  is  not 
for  rent,  or  where,  being  for  rent,  the 
defendant  elects  to  proceed  at  com- 
mon law,  and  not  under  stat  17  Car.  2. 

c.7. 

(jbY  [The  declaration  against  the 
sheriff,  where  the  distress  was  damage 
feasant,  is  bad  unless  it  shew  the  retomo 
habendo  awarded.  1  Cr.  &  M.  58. 
Hudier  ▼.  Gordon.  3  Tyrw.  107-  S.  C 
Secusy  where  the  distress  was  for  rent 
5  B. &  C.284.  Perreau  v. Bevan^  post, 


195  h;  in  which  case  the  action  was 
held  to  lie  against  the  sheriff  for  losing 
the  replevin-bond.  It  was  held  in 
Hucker  v.  Gordon  above  cited,  that  it 
is  sufficient  if  the  sheriff  take  one  pledge 
on  a  replevin  for  distraining  cattle 
damage  feasant;  and  further,  that  a 
count  against  the  sheriff  for  not  re- 
storing the  goods  is  bad ;  for  it  is  not 
hisMuty  to  restore  them.  His  duty  was 
to  take  the  pledge.] 
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Mounson  f)ersti8  Redshaw. 
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Redshaw. 


under  tJie  eeal,  &c.  and  eeals,  &c.  together  with  the  king's 
writ  to  him  thereof  directed.  The  same  day  is  ^ven  to  the 
said  Thomas*  Redshaw,  &c.  At  which  day,  before  our  lord  the 
king  at  fFestminster,  comes  the  said  Thomas  Bedshaw  by  his 


c.7«  8.2.,  ^'that  in  case  the  plaintiff 
**  shall  be  nonsuit  after  cognisance  or 
<<  avowry  made  and  issue  joined,  or  if  a 
*^  verdict  shall  be  given  against  the 
**  plaintiff,  then  Ae jurors  who  were  im^ 
**  panelled  or  returned  to  inquire  of 
'<  such  issue f  shall,  at  the  prayer  of  the 
'^  defendant,  inquire  concerning  the 
"  sum  of  the  arrears,  and  the  value  of 
**  the  goods  or  cattle  distrained ;  and 
**  thereupon  the  avowant,  or  he  that 
^  makes  cognisance,  shall  have  judg- 
**  ment  for  such  arrearages,  or  so  much 
**  thereof  as  the  goods  or  cattle  dis- 
**  trained  amount  unto,  together  with 
*'  his  full  costs,  and  shall  have  execn- 
<*  tion  thereupon  by  Jieri  facias  or 
**  elegit^  or  otherwise  as  the  law  shall 
*<  require."  It  is  held,  that  the  avow- 
ant, &c.  may  still  enter  up  judgment 
at  common  law,  or  under  this  statute ; 
and  therefore,  if  through  mistake  or 
otherwise  it  cannot  be  entered  up 
under  the  statute,  the  defendant  may 
take  his  judgment  lat  common  law* 
Thus,  where  in  avowry  for  rent  the 
jury  inquired  of  the  value  of  the  cattle, 
but  did  not  inquire  what  rent  was  in 
arrear,  it  was  held  that  the  omission 
could  not  be  supplied  by  a  writ  of 
inquiry,  the  statute  beings  UuU  the  jurors 
who  were  impanetted  to  inquire  of  the 
issue  should  inquire  concerning  the  sum 
in  arrears,  and  the  value  of  the  distress ; 
but  the  court  held  that  the  avow- 
ant might  have  his  judgment  accord- 


ing to  the  common  law.  1  Lev.  255. 
Sheape  v.  Culpeper.  S.  C.  1  Sid.  380. 
1  Salk.  205.  Herbert  v.  Waters.  Cas. 
Temp.  Hardw.  297,  298.  Kinaston  v. 
Mayor  of  Shrewsbury,  So  where  the 
jury  found  a  verdict  for  the  avowant, 
and  damages  to  the  amount  of  the  rent 
claimed  in  the  avowry,  but  did  not  find 
either  the  amount  of  the  rent  m  arrear^ 
or  the  value  of  the  cattle  distrained^  and 
judgment  was  entered  for  the  damages 
assessed,  it  was  held  that  this  judgment 
was  erroneous,  and  could  not  be  amend- 
ed into  a  judgment  under  the  statute, 
because  the  neglect  of  such  inquiry  by 
the  jury  could  not  be  in  any  manner 
supplied ;  but  the  court,  after  error 
brought,  permitted  the  defendant  to 
amend,  and  enter  a  judgment  pro  re- 
tomo  habendo  at  the  common  law. 
3  T.  R.  34a  Bees  v.  Morgan.  (/) 
But  in  every  other  case  of  replevin,  the 
omission  of  the  jury  to  find  damages  for 
the  defendant,  whether  under  the  sta- 
tutes of  7  H.  8.  c  4.  and  21  H.  8. 
c  19.,  or  under  the  43  Eliz.  c  2.  s.  19., 
may  be  supplied  by  a  writ  of  inquiry. 
Carth.  362.  Herbert  v.  Waters.  S.  C. 
1  Salk.  205.  5  Mod.  77.  Hareourt  v. 
We^.  2  Black.  Rep.  921 .  DeweU  v. 
Marshall  S.  C.  3  Wik.  442:,  where 
Gould  5.  said,  that  he  had  a  note  of 
Valentine  v.  Fawoettf  reported  2  Str. 
1021.  and  Cas.  Temp.  Hardw.  13&;  and 
Lord  Hardwich  C.J.  laid  it  down,  that 
in  every  case,  unless  where  the  court 


(/)  In  1  Taunt218.  Hefford  v.  Al-  he  elect  to  proceed  at  common  law,  is 

p€r,   it  was   determined,  that  the  de-  he  bound  to  sue  out  a  retomo  habendo 

fendant  is  not  bound  to  proceed  at  all  as^soon  as  possible  for  the  benefit  of  the. 

under  the  stat.  17  Car.  2.  c.  7*9  nor,  if  sureties  in  the  replevin-bond 
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said  attorney ;  and  the  sheriff,  to  \9}t,  John  Armytage  esquire  Moukson 

returns  a  oertun  inquisition  taken  l)efore  him  at  the  castle  of  ^' 

York  in  the  said  county,  on  the  30th  day^of  March,  in  the  21st  R»pshaw. 
year  of  the  reign  our  lord  Charles  the  Second,  now  king  of 


is  tied  up  by  stat.  17  Car.  2.,  ivhich  re- 
spects only  rent-arrear,  a  writ  of  inquiry 
may  be  granted,  in  order  to  do  com- 
plete justice,  {g)  Whenever  judgment  is 
given  for  the  avowant  or  person  making 
cognisance  after  verdict^  or  upon  cfe- 
murreTy  it  is  that  the  defendant  should 


have  a  return  of  the  cattle  or  goods 
irreplefnsable.  (A)  Rast  562.  b.  Co. 
£nt  591.  a.  Lib.  Plac.  453.  pi.  25. 
2  Inst  340.  14  H.  7.  6.  b.  But  at  the 
common  law,  if  the  plaintiff  had  been 
nonsuit  either  before  or  after  verdict  (t ), 
although  the  defendant  was  then  en. 


{g)  [But  where  the  replevin  was  on  a 
distress  made  for  rates  under  a  local  and 
personal  Act,  which  provided  that  if 
the  plaintiff  should  be  nonsuited,  the 
avowant  should  recover  treble  costs,  for 
which  he  should  have  the  like  remedy 
as  where  costs  by  law  are  awarded,  but 
was  silent  as  to  damages ;  and  the  plain- 
tiff was  nonsuited  for  non-appearance 
at  the  trial  of  an  issue  join^  on  his 
plea  in  bar,  and  the  Jury  did  not  assess 
damages;  it  was  held,  that  no  writ  of 
inquiry  of  damages  ought  to  issue. 
6M.&S.128.   Gotobed Y.  WooL} 

(A)See4T«R*.509.  Gammy. Jone^ 
that  the  judgment  is  good  a(  common 
law,  though  the  retom  be  not  adljudged 
irrq)lenUable,  The  reason  is,  that  since 
the  stat.  Wett.  2.  respecting  second  deli- 
verance, the  distress  returned  must  be 
necenarily  irrtpleviiable  in  all  cases. 

(s)  To  the  modem  practitioner,  the 
expression  of  *'  nonsuit  t^Ur  verdidf*' 
will  probably  appear  incongruous.  But 
at  the  common  law,  upon  every  conti- 
nuance or  day  given  over  b^bre  judg^ 
menl,  the  plaintiff  might  have  been  non- 
suited (Co.  Litt  139.  b.);  and  oonse- 
quenily,  before  the  stat.  2  H.  4.  cap.  7. 
alter  verdict  given,  if  the  court  gave 
a  day  to  be  advised,  at  that  day  the 
filaintiff  was  demandaUe,  and  there- 
fore might  have  beoi  nonsoit.  Co. 
latt  ibid.    The  stat  8iL4.  c7«  is^ 


that  '<  whereas  upon  verdict  found  be- 
**  fore  any  justice  in  assize  of  novel  dis- 
^  seisin,  mort  d'auncester,  or  any  other 
<<  action  whatsoever,  the  parties  before 
<<  this  time  have  been  acyoumed  upon 
«  difficulty  in  law  upon  the  matter  so 
**  found,  it  is  ordained  and  established, 
<<  that  if  the  said  verdict  pass  against  the 
»  plaintiff,  that  the  same  plaintiff  shall 
**  not  be  nonsuited.*'  Before  this  sta- 
tute, if  the  plaintiff  had  been  dissatisfied 
with  the  damages  given]  him  by  the 
jury,  he  might  have  been  nonsuited  by 
non-i^ppearance  at  the  did  dainty  and 
then  conunenced  a  new  action  for  the 
same  cause.  5  Mod.  206.  Keats  v. 
Barker.  Notwithstanding  the  statute, 
after  demurrer  in  law  joined,  if  the 
court  gives  a  day  over,  at  that  day  the 
plaintiff  is  demandable,  and  may  be 
nonsuit  Co.  Litt.  ubi  sup.,  but  not 
after  the  demurrer  has  been  argued. 
1  Sid.  84.'  Lord  Howards  case.  2  Sid. 
113.  JRobmson  y.  BasArough.  3  Leon. 
28.  Vernon  and  Vemon'a  case.  There 
is  however,  in  the  books,  a  distinction 
taken  between  a  special  and  general 
verdict;  and  it  has  been  hdd,  that, 
after  the  former,  the  plaintiff  may  yet 
be  nonsuit,  notwithstanding  the  statute. 
Cro.  Car.  575.  Lord  Oaford  v.  Waier^ 
house.  It  must  be  observed  that,  in  the 
old  books,  the  terms  ^discontinuance " 
and  <* nonsuit"  are  firequentiy  used  as 


1956 


Mounson  verws  Redshaw. 


M0UN8ON     England,  by  which  it  is  found  that  the  said  ox  hogaboads  of 
^'  alum  were  worth,  at  the  timeof  taking  them,  lOOiL  aoooiding 

to  the  true  value  thereof:  therefore  it  is  oonsidered  that  the 
said  Thonuu  Redshaw  do  recover  against  the  said  Sir  John 


tided  to  a  retuni>  yet  the  judgmeut  was    vUable,  as  in  the  other  case ;  for  the 
not  that  the  return  should  be  impk'    plaintiff  might  have  had  as  many  reple. 


having  the  same  import  But  in  modem 
times  it  has  been  held,  that  a  nonsuit  can 
only  beaiihe  tiutaiiee  t^tke  drfendani; 
1  Str.  267.  Arnold  v.  Johnson;  which 
doctrine  has  completely  distinguished 
the  terms.  It  appears,  however^  that 
the  plaintiff  may  be  nonsuited  for  a  va- 
riance inran  undefended hi^oik\  S Taunt 
81.  \Haihead  v.  Abrahams ;  and  it  is 
every  day's  practice  to  nonsuit  him  in 
such  actions  where  he  fails  in  establish- 
ing his  case  by  proofs.  [Still  a  discon. 
tinuance  is  reguded  as  the  plaintiff's 
own  act,  and  to  be  distinguished  finom  a 
nonsuit  in  thb  respect;  ^B. &C. 21. 
Nicholson  V.  CoghUL  Mood,  h  M.  25S. 
WM  V.  Hili;  and  this  distinction  may 
be  very  material.  See  post  2S0  a,  b, 
note  to  Shmner  v.  OunionJ^  The  judge 
at  N.P.  may  nonsuit  the  plaintiff  for  an 
objection  (which  clearly  bars  the  ac- 
tion), though  it  appears  on  the  record, 
and  might  be  taken  advantage  of  by 
motion  in  arrest  of  judgment  or  writ  of 
error.  1  Camp.  256.  Sadler  v.  Robins. 
[But  see  1  Cr.  &  J.  SOI.  Lwnbyy.AU- 
day,"]  However,  the  nonsuit  is  so  far 
considered  the  act  of  the  plaintiff,  that 
the  court  cannot  order  a  nonsuit  to  be 
entered  against  the  consent  of  the 
plaintiff;  2T.R.fi61.  WaMnsY.  Tow- 
ers /  and  Lord  EUenborough  C.  J.  in 
10  East  S68.  Paxton  v.  Pcphanh  de- 
fined a  nonsuit  to  be  a  judgment  against 
the  plaintiff  for  not  appearing  on  a  day 
when  he  is  demandable^  and  held  that, 
after  judgment  for  the  defendant  on 
demurrers  to  certain  special  pleas,  there 
may  be  judgment  as  in  case  of  a  nonsuit 
against  die  plaintiff  for  not  proceeding 


to  trial  upon  the  other  general  pleas  on 
which  issues  were  joined.    See  post 
Vol.II.  p. 73.  note  (1).    [So  after  judg- 
ment by  default  against  one  of  two  de- 
fendants, the    plaintiff   may  be  non- 
suited upon  the  trial  of  an  issue  joined 
by  the  other  defendant    5  B.  &  C.  178. 
MurphyyJ)onlan.  7  D.  &  R.  6ia  S.  C. 
Where  a  nonsuit  takes  place  at  the  in- 
stance of  the  plaintiff,  the  general  rule 
is,  that  he  cannot  move  to  set  it  aside. 
S  Taunt  229.  B%dler  v.DoranL  9  Price, 
291.    Ward  v.  Mason,  per  Wood  B. 
2  Bing.  N.  C.  467.  Simpson  v.  Clayton, 
2  Scott  691.  S.C.  9Dowl.l81.  Bames 
v.Whiieman.    ^Slsevt*  where  the  plaintiff 
submits  to  a  nonsuit  in  deference  to  the 
expressed  opinion  of  the  judge  in  point 
of  law  at  the  trial.    2  Cr.  &  J.  133. 
Alexander  v.  Barber.     1   Nev.  &  P. 
697.    Law  r.WUhms.    4  Scott  N.  R. 
86*    Sweet  v.  Lee.   Where  the  judge, 
in  summing  up,  directed  the  jury,  if 
they  came  to  a  certain  conclusion,  to 
give  their  verdict  lor  the  plaintiff,  bat 
if  they  came  to  either  of  two  other 
conclusions,  which  he  pointed  out  to 
find  for  the  defendant  and  state  on 
which    ground    their    judgment    was 
formed ;  and  the  plaintiff  then  chose  to 
be  nonsuited,  it  was  held  that  he  was 
not  entitied  to  a  new  trial  on  account 
of  misdirection,  if  either  of  the  two 
latter  points  were  rightiy  put  to  the 
jury.      1  B.  &  Ad.  145.     Vaeher    v. 
Cocks.     But   inasmuch  as  a  nonaait 
proceeds  on  the  supposition  that  the 
jury  having  agreed  on  their  verdict» 
the    plaintiff,    being  called,  does    not 
appear  to  hear  it  pronounced  (see  5 
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the  said  lOOL  for  the  value  of  the  said  six  hogsheads 
of  the  said  alum^'^paicel  of  the  said  rent,  being  in  arrere  as 
aforesaid,  by  the  inquisition  in  form  aforesaid  found,  and  his 
damages  on  occauon  of  the  premises  to  8021  adjudged  to  the 


MOUNSOK 

Kbdshaw. 


▼ins  as  he  pleased.  This  was  very 
▼exatiousy  inasmuch  as  the  defendant, 
by  having  the  distress  taken  from  him, 
was  not  likely  to  recover  his  rent^  since 
he  wanted  the  pledge  to  compel  the 
payment  of  it  To  remedy  this  mis- 
chief the  statute  of  Westminster  2.  gives 
the  plaintiff  a  writ  of  second  deliverance. 
34*  H.  6.  5.  a.  2  Inst.  340.  This  is  a 
jadicial  writ,  and  issues  out  of  the  re- 
cord of  replevin  on  which  the  nonsuit 
was.  2  Inst.  341.  See  the  entry  of  a 
judgment  of  non  pros,  in  replevin,  and 
a  writ  of  second  deliverance  awarded, 
Thes.  Brev.  303.  Lib.  Plac  453.  pi.  24. 
See  the  form  of  the  writ,  Thes.  Brev. 
303.  The  proceeding  in  second  deli- 
verance is  exactly  the  same  as  in  re- 
plevin, except  that  in  the  declaration 
it  is  stated  thai  A.  B,  was  summoned 
by  his  majesty's  writ  of  second  deliver^ 
once  to  answer,  &c.  See  Co.  £nt. 
589.  a.  And  if  the  plaintiff  in  the 
second  deliverance  be  nonsuit,  or  if  the 
plea  be  discontinued,  or  the  writ  abate, 
or  if  he  in  any  manner  prevail  not  in  his 
suit,  the  defendant  shall  have  judgment 
for  a  return  irreplevisable.  2  Inst  341. 
The  writ  of  second  deliverance  is  &  su- 
persedeas in  law  to  the  writ  of  retomo 
kabendo,  but  not  to  the  writ  of  inquiry 
of  damages  under  the  statutes  7  H.  8. 


and  21  H.  8. ;  for  damages  are  given 
by  those  statutes  as  a  compensation  for 
the  expence  and  trouble  the  avowant 
has  undergone.  Lat  72.  Anon.  Palm. 
403.  lSalk.95.  PraUy.RuUidge.  But 
now  in  the  case  of  a  distress  for  rent, 
the  same  statute  17  Car.  2.  s.  %  pro- 
vides, <<  that  whensoever  any  plaintiff 
<<  in  replevin  shall  be  nonsuit  before 
^'  issue  joined  in  any  suit  of  replevin  by 
*«  plaint  or  writ  lawfully  returned,  re- 
^<  moved,  or  depending  in  any  of  the 
*^  courts  aforesaid,  that  the  defendant 
<^  making  a  suggestion  in  nature  of  ^n 
^'  avowry  or  cognisance  for  such  rent, 
^'  to  ascertain  to  the  court  the  cause  of 
'<  dbtress,  the  court  upon  his  prayer 
^  shall  award  a  writ  to  the  sheriff  of  the 
'^  county  where  the  distress  was  taken, 
"  to  inquire  by  the  oaths  of  twelve  good 
'<  and  lawful  men  of  his  .  bailiwick, 
<'  touching  the  sum  in  arrear  at  the 
<<  time  of  such  distress  taken,  and  the 
'^  value  of  the  goods  or  cattle  distrain- 
'<  ed ;  and  thereupon  notice  of  fifteen 
^<  days  shall  be  given  to  the  plaintiff  or 
'<  his  attorney  in  court  of  the  sitting  of 
"  such  inquiry  (k) ;  and  thereupon  the 
**  sheriff  shall  inquire  of  the  truth  of  the 
<<  matters  contained  in  such  writ,  by  the 
"  oaths  of  twelve  good  and  lawful  men 
"  of  his  county ;  and  upon  the  return 


B.  &  C.  179.),  he  nmy  always  decline 
to  be  nonsuited;  for  he  may  appear 
when  called  upon  to  hear  the  verdict 
1  B.  &  A.  252.  Minchin  v.  Clement.  3  A. 
&  E.  166.  Dewar  v.  Pwrday.  4  N.  &  M. 
633.  S.C.  And  if  the  judge  impro- 
perly directs  a  nonsuit,  it  is  a  ground 
of  error,  and  a  bill  of  exceptions  lies. 
4  Bing.  N.C.  83.  Strother  v.  Hutchin- 
son. 5  Scott,  346.  S.C.  So  leave  cannot 
VOL.1. 


be  reserved  for  the  defendant  to  move 
to  enter  a  nonsuit,  unless  by  the  con- 
sent, express  or  implied,  of  the  plaintiff. 
3  A.  &  E.  166.   4  Nev.  &  M.  633.] 

(k)  See  6  Taunt  57.  Burton  v. 
Rickey.  1  Marsh.  444.  S.  C.  that  fif- 
teen days'  notice  of  inquiry  should 
also  be  given  to  the  plaintiff  where  the 
avowant  has  judgment  on  demurrer. 
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MouNsoN     aaid  Thomas  Redshaw  by  the  court  of  our  aaid  lord  the  king 
'  --*  ^*  here>  with  his  assent,  for  his  costs  and  damages  by  him  about 

.  his  suit  in  that  behalf  sustained,  aocording  to  the  form  of  the 


**  of  such  inqaisitioii^  the  defendant 
*^  shall  have  judgment  to  recover  against 
^  the  plaintiff  the  arrearages  of  such 
**  renty  in  case  the  goods  or  cattle  dis- 
'^  trained  shall  amount  unto  that  value ; 
^  and  in  case  they  shall  not  amount  to 
**  that  value,  then  so  much  as  the  value 
^  of  the  said  goods  and  cattle  so  dis- 
**  trained  shall  amount  unto,  together 
"  with  his  full  costs  of  suit,  and  shall 
"  have  execution  thereupon  hj  fieri  fa- 
**  cias  or  elegit^  or  otherwise  as  the  law 
''  shall  require."  See  the  form  of  a 
writ  of  inquiry  under  this  clause  of  sta- 
tute 17  Car.  2.  on  a  nonsuit  in  reple- 
vin, Lill.  Ent  601,  602.  So  where 
the  plaintiff  in  replevin  is  nonsuit  be- 
fore avowry  or  cognisance,  where  the 
proceeding  is  at  common  law,  it  is  ne- 
cessary for  the  defendant  to  make  a  cog- 
nisance or  avowry /7ro  reiomo  habendo 
to  entitle  himself  to  damages  within  the 
stats,  of  7  H.  8.  and  21  H.  8.  1  Salk.  94. 
Anon,  And  it  is  also  held  that  the  writ 
of  second  deliverance  is  not  a  supersedeas 
to  the  inquiry  under  the  last  recited 
clause  of  the  statute  17  Car.  2.  any  more 
than  it  is  to  an  inquiry  under  the 
statutes  of  H.  8.  Indeed  the  statute 
17  Car.  2.  has  in  effect  taken  away  the 
writ  of  second  deliverance  where  the 
distress  is  for  rent  For  what  use  can 
a  second  deliverance  be  of  to  the  plain- 
tiff, when  the  defendant  may  still  pro- 
ceed to  judgment  and  execution  either 
for  the  whole  rent,  or  at  least  for  the 
value  of  the  distress  ?  1  Vent  64.  Plan- 
ters  V.  Sheering.       Bull.  N.  P.  58. 


Barnes,  427.  2  Wils.  116.  Cooper  v. 
Sherbroohe.  In  this  entry,  and  also  in 
2  Saund.  286.  Pool  v.  Longueviliy  the 
form  of  entering  up  the  judgment  for 
the  defendant  upon  demurrer  under  the 
statute  17  Car.  2.  is  to  pray  a  writ  of 
inquiry,  as  therein  directed,  wiAoui 
awarding  a  retomo  habendo.  And  it 
seems  to  have  been  the  intent  of  the 
statute  to  substitute  the  proceeding 
under  it,  in  the  room  of  the  common  law 
judgment  of  awarding  a  return.  See 
2  Saund.  286.  n.  (5).  But  in  Carth.  253. 
Baker  v.  Lade^  where  the  avowant  upon 
demurrer  had  judgment  to  have  a  return, 
and  also  under  this  statute,  it  was  held, 
upon  error  brought,  that  the  judgment 
was  right;  because  the  statute  does  not 
alter  the  judgment  at  common  law,  but 
only  gives  a  further  remedy ;  and  JBla- 
thurstJ.  in  the  above  cited  case  of 
Cooper  V.  Sherbroohe  recognises  this 
decision.  (/)  The  sheriff  in  all  cases  of 
distress,  except  for  rent,  usually  takes 
a  bond  from  the  plaintiff,  at  the  time 
the  goods  are  delivered  to  him  by  virtue 
of  the  replevin,  conditioned  that  he 
should  prosecute  his  suit  with  effect 
and  to  return  the  goods;  and  it  has 
been  held,  that  the  sheriff  has  a  right  to 
take  such  bond  for  his  security  under 
the  statute  Wesimis^ster  %  1  Ld.  Raym. 
278.  BlackeU  v.  Crissop.  But  in  order 
to  prevent  vexatious  replevins  of  dis- 
tresses for  renty  the  11  Geo.  2.  c  19. 
s.  23.  enacts,  that  sheriffs  and  other  of- 
ficers granting  replevins  shall  take,  from 
the  plaintiff  and  two  responsible  (m) 


(0  [See  also.  5  B.  &  C.  303,  304. 
Perreauv.Bevan.  8D.&R.91.  S.C] 

(m)  If  at  the  time  of  the  taking  the 
bond  the  sureties  were  apparently  re- 
sponsible, the  sheriff  is  not  liable  to  an 


action  for  taking  insufficient  pledges. 
5  Taunt.  225.  Htndlev.  Blades.  1  Marsh. 
27.  S.  C.  [But  the  sheriff  is  bound  to 
exercise  a  reasonable  discretion  and 
caution  in  receiving  the  sureties.  Whe- 
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statute  thereof  lately  made  and  provided ;  which  said  value^ 
and  costs,  and  charges,  amount  in  the  whole  to  180?.  And 
the  said  John  Mounson  in  mercy,  &c 


persons  as  sureties,  a  bond  in  double 
the  value  of  the  goods  distrained,  (to 
be  ascertained  by  oath,)  conditioned  for 
prosecuting  the  suit  with  effect,  and  for 
a  return  of  the]  goods ;  and  the  sheriff 
is  authorised  to  assign  the  bond  to  the 
avowant  or  person  making  cognisance ; 
and  if  the  bond  be  forfeited,  the  avow- 
ant may  bring  an  action  in  his  own 
name,  and  the  court  may  by  rule  give 


MoUNSON 
V. 

Rbdsuaw. 


relief  to  the  parties,  &c*  (n)  But 
though  the  sheriff,  drc.  is  by  this  act  re- 
quired tojtake  such  a  bond,  yet  if  he 
neglects  to  do  so,  it  is  no  contempt  of 
the  court  for  which  an  attachment  will 
be  granted,  but  the  proper  remedy  is 
for  the  defendant  to  bring  an  action  on 
the  case  against  him.  2  T.  R.  617. 
Hex  V.  Lewis,  (o) ,  There  is  a  difference 
of  opinion  as.  to  what  extent  the  sheriff 


ther  he  has  done  so  or  not,  is  a  question 
for  the  jury  in  each  case.  3  Stark.  N. 
P.  C.  168.  Scati  v.  WaiOman.  4  A. 
&E.  823.  Jeffery  \.  Bastard.  6  N.  & 
M.303.  S.C.] 

(n)  The  avowant  may  take  an  as- 
signment of  the  replevin-bond,  and  sue 
on  It  in  his  own  name,  without  joining 
the  person  making  cognizance.  1  Bos. 
&  Pull.  381.  n.  i4reA«rv.2>tM/fe^.  But 
the  avowant  and  person  making  cogni- 
sance may  join,  if  they  please.  3M.&  S. 
180.  Phittips  V.  Price,  Though  tiie 
bond  be  executed  by  one  surety  alone, 
it  is  available  by  the  sheriff  against 
such  surety.  7  Taunt  28.  Austen  v. 
Howard.  2  Marsh.  352.  S.  C.  But 
^<efe,y  hether  it  be  assignable  under  the 
11  Geo.  2.  S.  C.  7  Taunt  327.  1  B. 
Moore,  68.  And  the  sheriff  in  such  case 
having  unsuccessfully  defended  an  ac- 
tion for  taking  insufficient  pledges,  can 
recover  upon  the  bond  only  a  moiety  of 
the  rent  and  costs  in  the  replevin  suit, 
but  not  any  part  of  the  costs  which  he 
was  obliged  to  pay  in  the  action  against 
himself.  S.  C.  The  defendant  in  re- 
plevin is  entitied  to  an  assignment  of 
the  bond,  if  the  plaintiff  makes  default 
in  the  county  court,  and  he  may  sue  as 
assignee  of  the  bond  in  the  superior 
courts,  although  the  plaint  be  not  re- 
moved.   5T.R.195.  Dyasy.  Freeman. 


[And  if  it  be  removed,  he  nmy  sue 
in  any  one  of  such  courts.  .  7  Dowl. 
461.  Wilson  v.  Hartley.  A  rent- 
charge  is  within  the  statute.  2Bing. 
349.  Short  v.  Hubbard.  9  Moo. 
667.  S.C.  In  the  same  case  it  was 
holden,  that  a  bond  was  valid  and  as- 
signable under  the  statute,  which  was 
conditioned  not  only  for  prosecuting  the 
suit  with  effect,  and  making  a  return  if 
adjudged,  but  also  for  indemnifying  the 
sheriff  from  all  charges  and  damages  by 
reason  of  the  replevin.  (See  also  5  B. 
&  C.  294.  per  LiUledale  J.,  and  9  Dowl. 
975.  MiersY.Lockwood.)  It  was  held 
in  1  Mann.  8c  Gr.  535.  Thompson  v. 
Parden.  1  Scott,  N.R.  275.  S.  C.  that  the 
replevin  bond  may  betaken  and  assigned 
by  any  officer  who  has  power  to  grant 
replevins ;  and  that  one  of  the  sheriffs 
of  London  has  such  power,  without  his 
companion,  and  may  therefore  take  and 
assign  replevin  bonds.  Where  three 
actions  were  brought  against  the  prin- 
cipal and  sureties,  the  court  stayed  the 
proceedings  in  two,  the  defendants 
therein  undertaking  to  be  bound  by  the 
decision  in  the  other  action.  4  Scott, 
N.  R.  779.  Bartlett  v.  BartletL^ 

(o)  S.  P.  1  N.  R.  292.  Tesseymany. 
Oildart.  And  that  the  court  will  not  re. 
lieve  on  motion.  See  also  Willes,  375. 
TweOs  V.  Cohitte. 
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k  liable  to  render  damages  in  an  action 
on  the  case  for  taking  insufBcientpledges 
in  distresses  for  rent  In  the  case  of 
Yea  Bart  ▼•  Lethhridgcy  it  was  held  by 
the  court  of  K.  B.  that  the  plaintiff  is 
not  entided  to  recover  his  costs  of  the 
defence  of  the  replevin,  but  merely  the 
value  of  the  distress  taken ;  for  if  the 
sheriff  had  taken  two  responsible  sure- 
ties according  to  the  11  Geo.  2^  the 
bond  would  have  been  satisfied  by 
returning  the  goods  taken;  therefore 
the  value  of  those  goods  seemed  to 
the  court  to-  be  the  true  measure  of 
damages  to  be  given  in  this  action. 
4>  T.  R.  4S3.  But  in  a  subsequent 
case,  the  court  of  C.  P.  held  that  the 
plaintiff  nught  recover  in  the  action  the 
real  damages  he  has  sustained,  notwith- 
standing they  exceed  the  penalty  of  the 
bond,     2  H.  Black.  S6.      Concanen  v. 


LfMndge.  And  afterwards,  in  Enahs 
V.  BrandeTf  the  court  of  C.  P.  was  of 
opinion,  that  the  penalty  of  the  bond 
ought  to  be  the  measure  of  the  damages 
against  the  sheriff.  2  H.  Black.  54>7.  (p) 
In  this  action  the  sureties  in  the  bond 
may  be  witnesses  to  prove  whether  they 
were  sufiicient  or  not  And  if  the 
avowant  or  penon  making  cognisance 
take  an  assignment  of  the  replevin-bond 
and  sue  the  principal  and  sureties  in  the 
bond,  and  they  are  found  to  be  insol- 
vent or  insufficient,  he  may  afterwards 
bring  an  action  upon  the  case  against 
the  sheriff  for  taking  insufficient  sure- 
ties. For  taking  an  assignment  of  the 
replemn^band  from  the  sheriff  is  no 
waiver  of  any  proceedings  afterwards 
tigainst  him,  as  it  is  in  the  case  of  a 
bailifOJuL  (9) 


(/>)  1  Taunt  218.  Hefford  v.  Alger ^ 
S.  P.  [3  Bing.  ^.  60.  1  Y.  &  J.  285. 
Ward  V.  Henley.  4  A.  &  E.  823.  Jef- 
ferey  v.  Bastard.  6  N.  &  M.  303.  S.  C. 
These  cases  have  overruled  Concanen 
V.  Leihbridge,  and  have  settied  that 
the  penalty  of  the  bond  b  the*  limit, 
beyond  which  the  amount  of  damages 
cannot  range.  They  have  also  over- 
ruled Yea  V.  LMbridge^  inasmuch  as 
they  establish  that,  within  that  limit, 
the  sheriff  is  liable  beyond  the  value 
of  the  distress  taken.  2  Bing.  N.C. 
220.  Pati/v.  Goodluck.  But  they  do 
pot  establish  any  absolute  rule  (as  at 
first  sight  they  may  seem  to  do),  that, 
within  that  limit,  the  sheriff  is  liable 
to  the  extent  of  the  reni  in  arrear  at 
the  time  of  the  distress  and  the  costs 
of  the  replevin  suit  They  warrant,  in- 
deed, that  proposition  in  cases  where 
the  value  of  the  goods  seized  exceeds  the 
amount  of  the  rent  due.  But  where  the 
value  of  the  goods  is  less  than  the  rent 
in  arrear,  the  liability  of  the  sheriff  does 
hot  extend  beyond  that  value  and  the 


costs.  2Dowl.  558.  Hunt r.' Round. 
3  Bing.  N.  C.  881.  Gingellv.  TumhuU. 
5  Scott,  153.  S.C.  9  Dowl.  975.  Miers 
v.Lockwood.  The  liability  of  the  sheriff 
is  co-extensive  with  that  of  the  sureties. 
2  H.  Black.  550.  3  Bing.  59. 6a  2  Bing. 
N.  C.  221 .  It  was  sought  in  3  Bing.  SS. 
Baker  y.  Garratt.  10  Moo.  324.  S.C.  to 
extend  the  sheriff's  liability  beyond  the 
penalty  of  the  replevin-bond,  in  respect 
of  the  costs  of  a  fruitiess  action  brought 
by  the  plaintiff  as  assignee  of  the  bond 
against  the  sureties.  But  the  court  sdd, 
that  though  cases  might  occur  in  which 
the  plaintiff  would  be  entitled  to  those 
costs,  yet,  in  the  present  instance,  the 
sheriff  was  at  all  events  not  liable  to 
pay  them,  because  he  had  had[no  notice 
of  the  plaintiff's  intention  to  sue  the 
sureties,  so  that  he  had  not  had  the  op- 
portunity which  he  ought  to  have  had 
of  paying  the  amount  of  the  bond  and 
so  preventing  the  expense.] 

(9)  Nor  does  the  plaintiff  wmve  his 
remedy  against  the  sureties  in  a  re- 
plevin-bond by  giving  time  to  the  prin- 
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cipaL  6  Taunt.  S79.  Mowe  v.  Bow* 
maker.  2  Marsh.  81.  S.  C.  [It  can« 
Dot  be  pleaded  in  bar  to  an  action 
against  the  sureties,  that  time  was  given 
to  the  principal,  e.  g,  by  referring  the 
replevin  suit  to  an  arbitrator,  without 
the  consent  of  the  sureties;  10  Bing.  118. 
Aldridge  v.  Harper.  3  M.  &  Sc.  518. 
S.C.;  although  where  time  is  thus  given 
to  the  principal,  the  sureties  may  obtain 
relief  in  a  court  of  equity;  7  Price 
223.  Moore  v.  Bowmaker ;  or,  in 
some  cases,  by  applying  to  the  equit- 
able jurisdiction  of  a  court  of  common 
law.  4  Bing.  464.  Archer  v.  Hale. 
1  Moo.  &  P.  285.  S.  C]  Where  the  de- 
fendant in  replevin  had  judgment  for 
a  retom  for  want  of  a  plea  in  bar,  and 
afterwards  sued  out  a  writ  of  inquiry 
under  the  17  Car.  2.  c.  7*  s.  2.  upon 
which  the  rent  in  arrear  and  the  value 
of  the  goods  were  found,  it  was  held 
that  he  might,  notwithstanding^  sue  the 
sureties  in  the  replevin*bond»  and  al- 
lege as  a  breach,  that  the  plaintiff  in 
replevin  bad  not  prosecuted  his  suit 
with  effect.  2  Brod.  &  Bing.  112. 
Tumor  Y.  Turner.  [5  B.  &  C.  284.  Per- 
Ttau r.Bevan.  S.P.  8  D.&  R.72.  S. C] 
Prosecuting  the  suit  with  effect  means 
with  success  ;  Ibid.  7  Mod.  380.  Mor- 
gan V.  Griffith^  per  Lee  C.  J.  [5  B.  & 
C.  300. ;  or  rather  to  a  not  unsuccess- 
ful termination.  8  Mees.  &  W.  477. 
See  Morris  v.  MaUhews^  infr^]  If  the 
declaration  in  the  action  on  the  re- 
plerin-bond  allege  that  the  plaintiff  in 
replevin  did  not  prosecute  his  suit  with 
effect,  and  has  not  made  a  return,  this 
breach  is  not  double ;  for  both  parts  of 
the  condition  of  the  replevin-bond  ought 
to  be  negatived :  if  the  party  make  a 
letum,  he  need  not  prosecute  his  suit 
with  effect ;  if  he  prosecute  his  suit  with 
^ect,  he  need  not  make  a  return.  Per 
Ihmpier  3.  3  M.  &  S.  180.  Phillips 
V.  Pfffe.  In  the  former  of  these  cases, 
vi2»  Tnrnor  v.  Turner,  it  should  seem 


that  the  breach  could  not  have  been  al- 
leged for  not  making  a  return,  because 
the  right  to  a  return  was  waived  by 
proceeding  under  the  stat  17  Car.  2. 
In  the  latter,  viz.  Phillips  v.  Price,  it 
does  not  appear  that  there  had  been  any 
proceeding  under  the  stat  17  Car.  2. 
[But  the  dictum  of  Dampier  J.  above 
cited  appears  to  be  incorrect,  inasmuch 
as  each  part  of  the  condition  is  held 
to  be  independent  of  the  other.  And 
it  is  material  that  it  should  be  so 
held ;  for  though  a  return  of  the  dis- 
tress may  have  been  actually  made  as 
well  as  adjudged,  yet  the  avowant  may 
and  will  still  be  danmified  by  reason  of 
his  costs  of  suit,  where  the  distress  so 
returned  is  not  of  sufficient  value  to  pay 
him  his  costs  as  well  as  his  arrears  of 
rent  Accordingly,  where  the  distress 
was  for  rent,  and  the  avowant  has  judg- 
ment for  a  return,  he  may,  after  getting 
the  replevin-bond  assigned,  put  it  in 
suit  against  the  obligors,  and  rely  on  the 
judgment  alone  as  a  breach  of  the  con- 
dition to  prosecute  the  suit  with  effect, 
without  suing  out,  or  averring  in  his 
declaration,  any  writ  of  rdomo  habendo 
and  a  return  of  elongaia  thereon,  and 
without  averring  that  the  plaintiff  in  re- 
plevin did  not  make  any  return  of  the 
distress.  5  B  &  C  284.  8  D.  &  R.  72. 
The  proper  form  of  this  part  of  the  con- 
dition is,  **  to  appear  at  the  next  county 
court  and  prosecute  his  suit  with  effect 
apd  without  delay."  But  it  not  unusu- 
ally, though  improperly,  runs  to  "appear 
"  at  the  next  county  court,  and  then  and 
<<  there  to  prosecute  his  suit  with  effect, 
&c.:"  the  meaning  of  which  is  held  to  be, 
that  he  shall  appear  at  the  next  county 
court  and  then  a  1 1)  there  begin  to  prose- 
cute his  suit,  and  afterwards  prosecute  it 
with  effect ;  and  therefore,  where  in  an 
action  on  a  replevin-bond  so  framed,  the 
breach  assigned  was,  that  the  plaintiff  in 
replevin  did  not  appear  at  the  next  coun- 
ty court  and  then  and  there  prosecute  his 
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suit  with  eflfeet,  it  was  held  ill,  it  being 
coDsktent  therewith  that  the  suit  might 
have  been  begun  at  the  next  county 
court  and  be  still  pending.  8  Mees*  & 
W*  i77.  Jackson  v.  ffcuwnu  So  it  has 
been  held  to  be  no  breach  of  a  bond  so 
framed  that  the  plaint  was  removed 
by  re,fa>  lo^  and  that  after  the  re- 
moval the  suit  abated  by  the  death  of 
the  plaintiff  in  replevin.  1  G.  &.  D.  677« 
Morris  .▼•  MaUkmos.  Where  the  breach 
assignkl  is,  that  the  plaintiff  in  replevin 
did  not  prosecute  his  suit  with  efiect, 
ii  is  a  good  plea  that  he  did  appear  at 
the  next  county  court  and  there  pro- 
secute his  suiti  according  to  the  con- 
dition^and  which  suit  is  still  depending* 
And  the  friaintiff  cannot  in  his  replicar 
tion  simply  deny  that  it  is  still  depend- 
ing, but  must  shew  how  the  suit  ceased 
to  depend.    13  East,  S»S.  Bradknhiry 


Y*  PdL  But  where  the  breach  assigned 
is,  that  the  plaintiff  in  replevin  did  not 
prosecute  the  suit  without  delay,  it  ib 
no  answer  that  the  suit  is  still  pending. 
4  Bing.586.  Axford  v.  PerretL  1  Mool 
k  P.  470.  S.C.  5  B.  &  Ad.  146.  Har- 
rison V.  Wardle.  2  Nev.  &  M.  703.  S.  C. 
As  to  what  amounts  to  delay»  seethe  cases 
last  cited.  Where  the  breach  assigned 
was  that  the  plaintiff  in  replevin  did  not 
appear  at  the  next  county  court  and  then 
there  prosecute  his  suit  with  effect,  a 
plea  that  the  distrainors  entered  their 
appearance  at  the  next  county  court, 
and  that  the  suit  is  still  depending,  was 
held  bad,  as  not  shewing  that  the  dis" 
trainee  appeared  at  the  next  county 
court,  or  was  discharged  from  appear- 
ing. 3  Mann.  &  Gr.  202.  Ridar  Y.Ed- 
wards.  3  Scott,  N.  IL  ^56.  S.  C] 


[  196  ] 
Case  28. 


If  there  be  an 
onler  (oon- 
firmed  by  par- 
liament) that 
an  mdenture  of 
deraiae  upoa 
which  a  rent 
was  reserved 
ibouldbeea- 
^olecf  and  €on- 
edUdt  and  that 
a  stranger 
should  enter 
into  the  lands 
demised  and 
receive  the 
profits,  yet  the 
same  rent  in* 
value  granted 
by  the  lessee  fiv 
the  better  se- 
curing of  the 
rent  reserved  is 
not  diaehargedt) 
although  the 
intention  ap- 
pears Uiat  there 


Mounson  versus  Redshaw. 

Trin.  20  Car.  IL  B^    BoL  382. 

REPLEVIN  by  Sir  John  Mounson^  knight  and  baronet, 
against  Redshaw^  and  the  plaintiff  declares  of  the  taking 
and  detaining  of  six  tons  of  alum  at  the  parish  of  Lyth,  in 
the  oounty  of  Vorky  in  a  certain  place  called  Sandsend  alum-- 
bouscy  on  the  10th  of  March,  in  the  19th  year  of  the  now  king. 
The  defendant,  as  bailiff  o£  Sir  John  Mounson  the  elder, 
knight  of  the  bath  and  baronet,  made  cognisance,  and  shewed 
that  the  place  in  which,  &o.  is  a  messuage  in  which  the  nmlfing 
of  alum  was  used ;  and  that  long  lime  before  the  taking,  &c. 
the  lord  Charles  the  First,  late  king  of  England,  was  seised 
of  the  manor  of  Mtdffrave,  with  the  appinrtenanoee,  in  the 
said  county  of  York,  whereof  the  place  in  which,  &c.  is,  and 
from  time  whereof,  &c.  was  parcel,  in  his  demesne  as  of  fee, 
in  right  of  his  crown:  and  being  so  seised,  on  the  1st  of 
March,  in  the  9th  year  of  his  reign,  by  an  indenture  under 
the  great  seal,  made  between  the  said  late  king  and  Sir  John 
Gibson  knight,  and  inroUed  of  record  in  Chancery,  an  exem- 
plification of  which  ituolment,  under  the  now  gztat  eeal^  the 
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defSandant  bfought  into  court,  according  to  the  form  of  the    Mounsom 
statute,  &C.  demised  and  granted  to  the  said  Sir  John  Gibson  *'- 

the  said  messnage,  in  which,  &c.  (among  other  things)  by  the  ,  ^pshaw. 
name  of  Alnm^-works  and  Alnm-houses  within  the  Lordship  ^^^\^  t^  ^ut 
of  Mufyrave,  and  all  pans,  pits,  cisterns,  coolers,  &c.  to  the  <»k  rent  paid.  ' 
said  alnm-works  belongings  &a  to  have  afber  the  end,  ezpira- 
tion^  or  determination  of  a  demise  or  grant,  by  indenture, 
dated  the  12th  of  May,  in  the  third  year  of  the  reign  of  the 
said  late  king  CharleB  the  first,  made  by  the  said  late  king  to  . 
Sii:  Paul  Pmier  and  WUUam  Turner  esquire,  for  the  term  of 
twelve  years  firom  Chrigtnuu  1626,  and  to  the  third  day  of 
Jamuay  then  next  following,  until  the  foil  end  and  tenn  of 
thirty-one  years,  and  further  to  the  10th  of  February  then 
next  to  come,  in  case  alum  should  be  so  long  made  and 
wrought  within  the  said  manor  of  Mulgrave,  or  within  any 
other  lands  cf  Edward  earl  of  Mulyrave,  or  his  heirs,  within 
the  county  of  York ;  and  that  there  should  not  be  an  appa- 
rent reason  for  the  more  useful  making  of  alum  in  any  other 
place  within  the  realm  of  Englandy  in  the  judgment  of  six  fit 
persons,  three  of  whom  to  be  chosen  by  the  said  Gibson  for 
the  said  late  king,  and  the  other  three]  to  be  chosen  by  the 
said  earl  of  MuJgrave,  his  hein^  executors,  or  assigns ;  and  if 
they  could  not  agree,  then  the  lord-keeper  of  the  great  seal 
for  the  time  being  should  direct  such  course  for  the  investiga- 
tion of  the  truth  as  he  should  think  fit,  and  should  so  deter- 
mine such  question  so  arising:  by  force  of  which  demise  the 
said  Sir  John  Gibson  was  possessed  of  the  interest  of  the  sud  [  197  ] 
term :  and  being  so  possessed,  afterwards,  to  wit,  on  the  10th 
of  March,  in  the  said  9th  year  of  Charles  the  First,  by  his 
indenture,  now  brought  into  court,  made  between  him  and 
Thomas  viscount  JVeniworth,  deputy  of  Ireland,  of  the  one 
part,  and  Sir  Ferdinando  J^atr/iu:  knight,  Sir«7bAn  ^oy  knight 
and  baronet.  Sir  WUUam  Armyn  knight  and  baronet,  Sir  fVil- 
ham  Pelham  knight,  WUUam  Anderson  esquire,  and  the  said 
Sir  JbAn  MounsonlSi^  elder, (in whose  rightthedefendant  made 
oognisanoe,)  of  the  other  part,  granted  to  the  said  Ferdinando 
Fairfax,  Sir  John  Wray,  Sir  WUUam  Armyn,  Sir  WiUiam 
PtOuxm,  WUUam  Anderson,  and  the  said  Sir  John  Mounson  the 
elder,  a  yearly  rent  of  1640/.  to  be  issuing  out  of  the  said 
place,  in  which,  &&  among  others,  to  have,  &c  yearly  and 
every  year,  for  and  during,  and  unto  the  full  end  and  expira- 
tion of  the  said  term  of  thirty-one  years  demised  to  the  said 
Sir  John  Oibson,  with  the  same  limitation  of  *^  in  case 
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^^  alum,"  &c  as  Is  before  mentioned  in  the  lease  to  the  said 
John  Gibson  J  to  be  paid  tXLady'^y  taidMichaebnas,  by  equal 
portions,  in  the  common  dining-hall  of  the  Middle  Tempkf 
with  aclause  of  distress  if  the  rent  should  be  arrear  for  twenty 
days*  And  then  the  defendant  averred,  that  the  term  granted 
to  Sir  Paul  Finder  and  Turner  ended  and  expired  upon  the 
2d  day  oi  January^  1637,  by  effluxionof  time,  whereby  thesaid 
Sir  John  Gibsony  by  force  of  his  lease,  entered  into  the  land, 
and  was  possessed,  and  the  grantees  of  the  rent  were  possessed 
of  the  said  rent :  and  that  afterwards  all  the  grantees  diedex- 
cept  the  said  Sir  John  Mounson  the  elder,  who  survived  them, 
and  was  thereof  solely  possessed  by  right  of  survivorship,  &c. ; 
and  being  so  possessed,  the  defendant  further  said,  that  820/L 
of  the  rent  aforesaid,  for  one  half-year,  ended  at  Ledy-'day 
1649,  and  for  the  space  of  twenty  days  then  next  following, 
and  at  the  said  time  in  which,  &c.  was  arrere  and  not  paid, 
whereupon  the  said  defendant,  as  bailiff  of  the  said  Sir  John. 
Mounson  the  elder,  well  acknowledges  the  taking  of  the  said 
six  hogsheads  of  alum,  being  of  the  value  of  lOOiL  only,  and 
no  more,  in  the  said  place  in  which,  &c.  and  justly,  &c.  for 
lOO/L  parcel  of  the  said  820JL  of  the  rent  aforesaid  so  in  anear, 
being  in  the  said  messuage  in  form  aforesaid  charged  and 
bound  to  the  distress  of  the  said  Mounson  the  elder;  and 
averred  that  the  demise  to  the  said  Gibson  was  in  full  force, 
and  that  alum  was  always  made  within  the  said  manor  of 
3Iulyrav€,  and  that  there  was  no  apparent  reason  for  the 
more  useful  making  of  alum  in  any  other  place  within  this 
realm  of  England^  in  the  judgment  or  determination  of  any 
person  or  persons  whatsoever,  &c.  The  plaintiff  prayed  oyer 
of  the  exemplification,  and  of  the  grant  of  the  rent,  brought 
into  court,  which  are  entered  in  hac  verba.  And  by  the  in- 
denture of  the  king,  the  first  lease  made  to  Sir  Paul  Pinder 
and  Turner  imder  the  rent  of  ll,000il  to  be  yearly  paid  by 
half-yearly  portions,  is  recited:  and  it  is  fiirther  redted  by 
the  same  indenture,  that  the  said  Sir  John  Gibson  had  offered, 
in  case  his  majesty  would  let  the  alum-works,  &c.  to  him,  to 
pay  the  rent  of  12,500/L ;  that  is  to  say,  10,860i!»  to  his  ma 
jesty,  and  1640/.  to  the  before-named  grantees,  who  were 
named  in  trust  for  Edmund  earl  of  Mulgraoe,  and  the  heirs 
males  of  his  body ;  which  offer  his  majesty  accepting,  by  the 
same  indenture  demised  to  the  sidd  Sir  John  GAson,  as  is  at* 
leged  in  the  cognisance,  with  a  prohibition  contained  in  the 
same  indenture,  that  no  person  should  import  alum  into  En^ 
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bmd  daring  the  time  of  the  demise,  and  that  no  other  should    Mounsok 

make  alum  in  England  during  the  same  time;  yielding  and    ^ ^' 

paying  therefore  yearly  the  rent  of  12,50021  in  manner  and 
form  following ;  to  wit,  10,8602.  to  the  king,  his  heirs,  and 
flucoessors,  and  16407.  to  the  said  grantees  before  named, 
being  trustees  for  the  said  earl  of  Mulffrave,  and  his  heirs 
males  of  his  body,  as  long  as  there  should  not  be  on  apparent 
reason  &c.  as  is  shown  in  the  avowry.  And  further,  by  the 
grant  of  the  said  rent  to  the  grantees  the  indenture  of  the 
king  was  redted,  and  that  the  said  rent  of  164021  was  reserved 
by  the  king  for  the  benefit  of  the  said  earl  of  Mulgrave,  in 
consideration  that  he  had  conveyed  the  said  manor  of  ilfu/- 
ffrave  to  the  said  king,  to  the  intent  to  enable  him  to  make 
the  said  demise  to  the  said  Sir  John  Gibson;  now  to  the  intent 
that  the  said  rent  of  1640/.  should  be  well  secured,  and  for  ' 
the  true  payment  thereof,  the  said  Sir  John  Gibson  granted  to 
the  said  grantees,  being  in  trust  for  the  said  earl,  aAd  Marian 
his  countess,  and  for  thar  three  sons,  James,  Thomas,  and 
Robert,  and  for  Edmund  lord  Sheffield,  grandson  and  heir  ap- 
parent of  the  said  earl,  (as  this  deed  redted,)  the  said  rent  of 
164021  a  year,  with  a  clause  of  distress,  as  is  alleged  in  the 
cognisance ;  and,  upon  oyer  of  the  deeds,  the  plaintiff  pleaded 
in  bar  of  the  avowry,  that  the  grant  of  the  said  rent  of  1640/. 
by  the  said  John  Gibson  as  aforesaid  made,  was  for  the  better 
securing  of  the  payment  of  the  sud  rent  of  164021  in  form 
aforesaid  reserved,  and  payable  by  the  said  indenture  as  afore- 
SEud  made  by  the  said  late  king  to  the  BtidJohn  Gibson.  And 
that  before  the  said  fea^st  of  the  Annunciation  of  the  Blessed 
Yiigin  Mary,  in  the  year  of  our  Lord  1649,  to  wit,  on  the 
31st  day  of  March,  in  the  year  of  our  Lord  1648,  certain  per- 
sons sat  at  Westminster,  in  the  county  of  Middlesex,  as  the 
superior  house  of  the  then  parliament ;  and  that  the  said  per- 
sons so  sitting  as  the  superior  house  of  parliament,  on  the  said 
31st  day  of  March,  in  the  said  year  of  our  Lord  1648,  at 
Westminster  aforesaid,  by  the  names  of  the  Lords  in  Parlia- 
ment assembled,  by  their  order  ordained  that  the  said  in- 
denture, in  the  said  c(^isance  mentioned,  made  as  aforesaid,  [  199  Z 
between  the  said  late  lord  king  Charks  the  First  and  the  said 
John  GibsoUf  by  the  name  of  letters-patent  granted  to  the 
said  John  Gibson  knight,  for  the  sole  making  and  selling  of 
alum,  should  be  vacated  and  cancelled.  And  the  said  plaintiff 
further  saith,  that  afterwards,  to  wit,  on  the  4ih  day  of  May, 
1648^  the  said  persons  then  mtting  at  Westminster,  as  the  su- 
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peiior  houfieof  parliament^  ordained  that  Edimxtd  earl  i£Mulr 
grwse  aliould  forthwith  enter  into  and  upon  the  alum-works, 
houpeBy  and  mines  within  the  said  man<»r  of  Midgrave,  and 
should  take  and  receive  the  profits  thereof  to  his  own  use 
£r(»nthe  said  Slst  day  of  March^  as  by  the  said  order  more 
fuUy  appears*  By  virtae  of  whidi  said  orders^  the  s^d  Ed- 
ward ^ul  of  Mulgrai}e,  afterwards,  to  wit,  on  the  10th  day  <if 
May  1648,  entered  into  the  said  tenements  and  preBodses  so 
as  afinesaid  granted  to  the  said  John  Gtbsan  by  the  said  late 
king  Charles  the  First,  and  continued  thereof  possessed  until 
the  Isiday  of  4p^>inthe  said  year  of  our  Lord  1649.  And 
the  plaintiff  further  pleaded  a  danse  in  the  act  of  oblivion,  in 
the  12tii  year  of  king  Charles  the  Second,  chapw  11,  whereby 
it  is  enacted,  that  all  ^>peals,  and  all  personal  actions,  and 
causes  of  such  actions,  suits,  molestations,  and  prosecutions 
whatsoever,  for  or  by  reason  of  any  act  or  tfaix^  advised, 
counselled,  commanded,  acted,  or  done  by  virtue  or  colour 
of  any  order  or  ordinance  of  one  or  both  houses  of  parliament 
sitting  at  fFniminHer,  or  by  any  act  or  order  made  by  any 
persons  assuming  the  name  of  a  parliament,  and  sitting  as  a 
padiament  at  fFutminsierf  after  the  death  of  the  late  king 
Charles  the  First,  or  by  the  authority  of  the  said  keepers  of 
the  liberty  oiEnglandy  or  by  any  order  of  the  late  protector 
and  coundl,  or  by  or  upon  any  common  writ,  process,  or 
warrant  by  them,  <Mr  any  of  them,  or  by  authority  derived 
from  them,  or  any  of  them,  and  all  demands  of  arrearages  of 
rents,  and  mesne  profits  of  lands,  tenements,  or  heredita^ 
ments  heretofore  incurred  or  grown  due,  which  have  been 
paid,  received,  or  disposed  by  virtue  or  colour  of  any  the 
authorities,  or  pretended  audioiities  aforesaid,  other  than 
such  arrearages  or  mesne  profits  as  are  or  shall  be  otherwise 
disposed  by  any  act  or  acts  of  this  present  session  of  parlia- 
ment, be  f^m  henceforth  dischaxged.  And  the  plaint^  fur- 
ther pleaded,  that  the  said  act  and  every  clause  thereof  was 
by  the  statute  13  Charles  the  Second,  c  7.  confirmed,  and 
enactied,  and  declared  to  have  the  full  force  and  strength  ef 
an  act  of  parliament.  By  reason  of  which  said  orders  and 
acts  in  form  aforesaid  made^  published,  and  provided,  the 
said  rent  of  82(M!.  for  the  half  of  one  year,  ended  at  the  said 
feast  of  the  Annunciation  of  the  Bkssed  Virgin  Mary,  in  the 
year  of  our  Lord  1649,  in  the  said  cognisance  mentioned, 
was  disduffged.  And  the  plaintiff  further  averred,  that  the 
indentore  of  the  king  mentioned  in  the  defendant's  oogni- 
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eanc^;  and  the  letteKS-patoit  mention^^  in  th^  order  of  the  Mouvsom 
lords  in  1648,  were  one  and  the  same ;  and  that  the  aaid  rent  _  v* 
mentioned  in  the  cognisance  was  not  excepted  by  the  said 
act  of  oblivion,  nor  disposed  by  any  other  act  of  parliament ; 
-and  this  lie  is  ready  to  verify:  wherefore  he  prays  judgment, 
and  his  damages  on  occasion  c^  the  taking  and  unjustly  de- 
taining of  the  said  almn,  to  be  adjudged  to  him,  &c.;  upon 
which  bar  to  -die  cognisance  the  defendant  demurred  in  law. 

And  it  was  argued  by  Janes  and  Sounder s,  that  the  rent  in 
question,  which  was  arrere,  was  not  disposed  by  the  said 
orders  of  the  lords,  which  the  plaintiff  had  pleaded ;  for  there  [  200  ] 
IS  no  mention  of  the  rent  in  any  of  them;  nor  does  it  appear 
that  the  tent  was  intended  to  be  by  any  means  disposed:  and 
therefore  tiiey  conceived  that  this  rent  in  question  was  not 
discharged  by  the  said  act  of  oblivion ;  wherefore  they  prayed 
judgment  for  the  plaintiff. 

And  on  the  other  side  it  was  argued  by  fFetUmuxid  Lmnz 
for  the  plaintiff,  that  this  rent  is  discharged  by  the  act  of  ob- 
livion ;  for  they  alleged  that  by  the  last  order  of  the  lords  of 
the  4th  day  of  May  1648,  the  rent  is  disposed;  because  they 
order  that  the  ead  oi  Mulgraoe  should  enter  into  the  lands 
out  of  which  the  rent  was  granted,  and  should  take  the  pro- 
fits thereof  to  his  own  use,  which  was  contrary  to,  and  diiectiy 
against,  the  grant ;  for  thesaid  ^irJohn  CHbson  could  not  pay 
the  rent  so  long  as  he  could  not  have  the  profits.  But  all  the 
profits  by  the  said  ordinance  were  given  to  the  said  earl  of 
Mtdgraoey  and  consequentiy  the  rent  was  disposed  from  him, 
whidi  was  nothing  but  parcel  of  the  profits ;  and  therefore 
the  rent  was  disposed  by  this  order,  and  consequentiy  dis^ 
charged  by  the  act  of  oblivion.  Secondly,  they  argued  that 
by  the  first  order  of  Slst  of  March  1648,  the  rent  was  dis- 
posed, because  that  ordinance  made  the  indenture  of  demise  by 
theking  void.  Then,  if  the  said  indenture  be  made  void  the 
rent  ought  of  necessity  to  cease,  because  the  estate  out  of 
which  it  is  granted  and  issuing  is  overthrown  by  the  said  ordi- 
nance, et  cessante  statu  prinutivo,  cessat  et  derivaiivus.  And  it 
appears  that  this  rent  of  1640iL  was  reserved  by  theking;  and 
that  the  deed  of  grant  thereof  by  thesaid  Sir  John  Gibson  was 
only  for  the  better  securing  thereof  to  the  grantees ;  and 
therefore  it  was  urged,  that  when  the  order  had  condemned 
die  long's  indenture  which  reserved  this  rent,  it  had  disposed 
of  it,  namely,  that  it  should  not  Be  paid  in  future,  but  that 
the  earl  of  Mulgrave  should  take  the  profits  of  the  land  to  his 
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own  nae,  dkduuged  of  the  said  rent:  and  qudcunque  vid^  the 
*  rent  was  difipoeed  by  right  or  wrong ;  and^if  itweredigposed 
of  at  all)  it  was  now  discharged  by  the  act  of  oblivion;  where* 
fore  they  prayed  judgment  for  the  plaintiff 

But  all  the  courts  upon  the  second  argument,  gave  judg* 
ment  for  the  defendant  who  made  the  cognisance,  and  deli- 
vered their  reason  for  it,  that  the  orders  pleaded  by  the  plain- 
tiff had  not  made  any  disposition  of  the  rent ;  for  the  first 
order  is,  that  the  indenture  of  the  king  should  be  void,  which 
cannot  be  by  a  bare  order.    But  if  the  indenture  might  have 
been  made  void,  still  the  estate  granted  by  the  said  indentoxe 
might  continue,  for  the  order  did  not  intend  that  the  in- 
denture should  be  void  ipsofactOy  but  that  it  should  be  void 
by  cancelling  it ;  and  therefore,  until  the  indenture  be  ac- 
tually cancelled,  the  estate  continued.    And  there  was  no 
mention  at  all,  in  the  order,  of  the  rent ;  and  therefore  iton 
constat  whether  they  intended  to  discharge  the  rent  or  not, 
(whatever  may  be  the  force  of  the  order);  for  the  rent  in 
question  is  merely  founded  upon  the  grant  of  Sir  John  Gibtan, 
sjki  not  upon  the  king's  indenture ;  and  in  point  of  law  is 
another  rent  than  the  rent  of  164021  reserved  by  the  king 
upon  his  indenture,  although  the  intention  appears  there 
shouldbe  but  one  rent  of  164021  paid.    And,  as  to  the  order 
of  the  4th  oiMay,  they  said,  that  although  the  said  earl  of 
Mulgraoe  was  thereby  to  enter  and  enjoy  the  lands,  yet  it 
was  to  be  subject  to  the  said  rent  charge  in  question,  for  any 
thing  that  appears  to  the  contrary ;  for  if  they  had  meant  to 
have  disposed  of  it,  they  would  have  mentioned  the  rent  in 
express  words  to  be  dischaiged,  which  not  being  done,,  the 
court  said  that  the  rent  was  not  disposed  by  any  of  the  said 
orders^  and  therefore  is  not  discharged  by  the  said  act  of  ob- 
livion ;  but  they  said  that  perhaps  Sir  John  Gibson  mighthave 
remedy  in  Chancery,  but  at  law  he  could  not  aid  himself:  and 
the  avowant  had  judgment  given  for  him  in  this  same  term, 
which  was  the  first  te^m  the  case  was  argued,  because  the 
court  took  it  as  a  dear  case. 

Note»  No  exception  was  taken  to  the  cognisance  of  the  de- 
fendant, that  he  had  made  cognisance  of  the  taking  of  alum 
for  10021  parcel  o{  82021  for  the  said  rent  of  half  a*year  and 
not  for  the  iniire  rent.  But  Weston  told  me  he  thought  the 
cognisance  good  in  that  respect,  and  therefore  he  took  no  ex* 
ception  to  it.  (1) 


(1)  This  seems  to  be  right    Here  it  is    stated  that  the  whok  rent  was  in  ar* 
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rear,  and  not  pari  of.  it  only.  There 
appears  to  be  no  objection  to  avow  the 
taking  of  the  alam,  which  was  of  less 
value  than  the  whok  rent,  {qt  parcel  of 
the  rent  only.  For  perhaps  there  was 
not  sufficient  on  the  premises  to  satisfy 
the  whole  rent,  or  the  defendant  might 
have  mistaken  the  value  of  the  alum. 
In  these  cases  he  b  at  liberty  to  take  a 
second  distre^  to  complete  his  remedy. 
Cro.  Eliz.  IS.  Anon.  1  Burr.  590. 
Huichins  V.  Chambers*  And  it  is  more 
agreeable  to  the  truth  of  the  case  to 
avow  the  first  taking  to  be  for  parcel 
only,  and  the  second  taking  for  the 
residue  of  the  rent  It  is  true  that  re- 
gularly at  the  common  law,  where  there 
is  an  entire  duty  or  rent  due,  a  man 
should  distrain  for  the  whole  at  once, 
and  not  for  part  at  one  time  and  part  at 
another,  for  that  would  be  oppressive 
and  illegal ;  Moor,  ?•  pL  26.  1  Burr, 
589.  2Lutw.l5S2.  WaUis  y.  SaviU ; 
and  therefore  if  he  distrains  a  second 
time  for  the  same  thing,  he  ought  to 
show  that  at  the  time  of  taking  the 
first  distress  there  was  not  sufiicient  on 
the  premises,  or  that  he  had  mistaken 
the  value,  and  that  the  first  distress  was 


only  of  such  a  value;  otherwise  the 
second  distress  will  be  bad.  2  Lutw. 
15S2.  I  Burr.  589.  But  by  stat.  17. 
Car.  2.  S.4.,  where  the  value  of  the 
cattle  distrained  shall  not  be  found  by 
the  jury  to  be  to  the  full  i^ue  of  the 
arrears  distrained  for,  the  party  to 
whom  such  arrears  were  due,  his  exe- 
cutors or  administrators,  may  from  time 
to  time  distrain  again  for  the  residue  of 
the  arrears. 

But  where  the  avowry  states  only 
part  of  the  rent  to  be  in  arrear,  and 
avows  the  taking  for  such  part^  it  is  bad, 
unless  it  shews  likewise  that  the  residue 
was  satisfied.  Cro.  Car.  103,  104*. 
n<^  V.  Sambach.  Hutt.  96.  S.  C. 
4  Mod.  402.  iTtifi/ V.  JSroinef .  12  Mod. 
84.  Johnson  v.  Baynes,  Just  like  debt 
for  rent  or  any  other  duty,  if  the 
declaration  is  for  part  of  the  rent  or 
other  duty,  it  is  bad,  unless  it  also 
shews  that  the  residue  was  satisfied. 
20  Edw.  4.  2.  pi.  6.  Bro.  Avowry.  102. 
Cro.  Car.  137*  Bayley  v.  Hughes.  Cro. 
Jac.498.  Pembertony.  i^heUon.  4  Mod. 
402.  Hunt  V.  Braines.  Gilb.  Dist. 
2d  edit.  145.  12  Mod.  84.  2  Lev.  4. 
Hulme  V.  Sanders,  (r) 


(r)  But  in  debt  on  a  mortgage-deed 
for  the  principal  money,  it  is  not  ne- 
cessary to  state  that  interest  up  to  the 
day  of  default  has  been  paid,  for  the 
principal  and  interest  do  not  form  one 
entire  debt,  but  are  separable.  4  Price, 
282.  Dickenson  v.  Harrison.  The  usual 
covenant  in  a  mortgage-deed  is  to  pay 
the  principal  and  interest  on  a  certain 
day,  but  there  is  no  covenant  to  pay 
interest  after  that  day;  therefore,  in 
ddu  on  such  a  deed,  the  interest,  subse^ 
quent  to  the  day  ofdefaultt  must  not  be 
claimed  as  part  of  the  debt,  but  as  da- 
mages for  the  detention  of  the  debt. 
[See  I  Mann.  &  Gr,  279.  317.  AMwood 


V.  Taylor.  1  Scott,  N.R.  611.  S.C.]  It 
was  formerly  doubted,  whether  an  action 
of  debt  would  lie  for  interest  of  money 
without  alleging  any  special  contract. 
1  Vent  198.  Siaman  y.  Dee  i  but  in 
5  T.  R.  553.  Henries  v.  Jamiesony  Lord 
Kenyon  inclined  to  think  it  would,  and 
the  point  has  since  been  expressly  so 
determined.  5  Dow.  133.  Doran  v. 
O'Reilly.  Therefore,  in  declaring  in 
debt  on  a  mortgage-deed,  it  may  be 
prudent  to  add  a  second  count  for  in- 
terest, and  also  to  lay  the  damages  suf- 
ficiently large  to  cover  the  amount  of 
interest 
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^-^^l  Tr>E  it  remembered,  that  heretofore,  to  wit,  in  Easter 

.^'  ■' Al  term  last. past,  before  our  lord  the  king   at 

Westminster^  came  John  Salmon  by  Hugh  Gumlin  his  attomej, 

and  brought  here  into  the  court  of  our  said  lord  the  king 

then  there,  his  certain  bill  against  Samuel  Smith  gentleman, 

one  of  the  clerks  of  Sir  Robert  Henley  knight,  chief  derk 

of  our  lord  the  king,  assigned  to  inxol  pleas  in  Ae  court  of  our 

said  lord  the  king  before  the  king  himself,  according  to  the 

liberties  and  privileges  of  the  said  court  for  such  chief  derk 

and  his  clerks,  from  time  whereof  the  memory  of  man  is  not 

to  the  contrary  used  and  approved  of  in  the  same,  present 

here  in  court  in  his  proper  person^  of  a  plea  of  debt,  and  there 

are  pledges  of  prosecution,  to  MntJohn  Doe  said  Richard  Roe  ; 

Dedmnion.       which  said  bill  follows  in  these  words,  to  wit;  Londanto  wit, 

otT?  wof*"'     *'^*'*  Salmon  oompkuns  of  Samuel  Smith  gentleman^  one  ci 

demise  the  clcrks  of  Sir  Robert  Henley  knight,  chief  derk  of  our  lord 

the  king,  assigned  to  inrol  pleas  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  according  to  the  liberties  and 
privileges  of  the  said  court  for  such  chief  clerk  and  his  derks, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
used  and  approved  of  in  the  same,  present  here  in  court  in  hk 
proper  person,  of  a  plea  that  he  render  to  him  nine  pounds  of 
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lawM  moDffy  ot  England^  which  he  owes  to  and  nnjuBdy  de- 
tains from  him^  for  this,  to  wit,  that  whereas  the  said  John,  on 
the  1st  day  oi  January^  in  the  year  of  our  Lord  1663,  atZon- 
don  aforesaidy  to  wit,  in  the  parish  of  Sfc  iSigotcZcAr^,  inihe  ward 
of  Farringdon  withouty  demised,  granted,  and  to  farm  let  to  the 
said  Samuel  three  rooms  and  one  cellar,  being  parcel  of  the 
then  mansion-house  of  the  said  Johrty  situate,  Ijring,  and 
being  in  the  parish  aforesaid,  to  have  and  to  occupy  to  the 
said  Samuel  and  his  assigns,  from  the  feast  of  the  birth  of  our 
Lord  then  last  past,  unto  the  end  and  term  of  one  whole  year 
thence  next  ensuing,  and  fully  to  be  complete  and  ended,  and 
80  from  year  to  year  for  so  long  as  both  parties  should  please ; 
yielding  and  paying  therefore  yearly  to  the  sfdd  John  and  his 
assigns  nine  pounds  on  the  four  most  usual  feasts  or  terms  of 
the  year,  that  is  to  say,  the  Annundathn  of  the  Blessed  Virgin^ 
St  John  Baptist,  St  Michael  the  Archangel,  and  the  Naihity 
of  our  Lord,  byequal  and  even  portions.  By  virtue  of  which 
tsaid  demise,  he  the  said  Sitimtte/ entered  (1)  into  the  said  rooms 
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(1)  The  time  of  entry  is  often  in* 
serted,  as  ''that  the  defendant  after- 
"  wards,  to  wit,  on  the  day  of 

**  in  the  year  entered,"  and 

particularly  where  the  term  is  to  com- 
mence on  a  day  subsequent  to  making 
the  lease.  But  it  is  unnecessary;  for 
virtute  cujus  intravit  generally,  has  been 
held  sufficient  without  shewing  the 
time ;  for  it  will  be  intended  that  the 
lessee  entered  according  to  the  demise ; 
Cro.  Jac  549.  Mawle  v.  Cacgffyr. 
Lat.  196.  Green  y.  Moody;  and  so  are 
a  great  many  entries.     Clift.  231.  pL  5. 


232.  pi.  a  23^.  pi.  8.  Lib.  Plac.  114. 
pL  11.  117.  pi.  23. 118.  pL  27.  Or,  if 
he  entered  before  his  title  began,  it 
is  not  material  Cro.  Eliz.  169*  Alex^ 
ander  v.  Dyer.  For  the  entry  is  not 
traversable.  Dougl.  46 1.3d  edit  Walker 
V.  Beevesy  in  the  notes.  And  in  the  case 
of  a  lease  for  years  h'ke  the  present  (this 
being  a  lease  for  two  years  certain), 
1  Salk.209.  BeOasis  y.  Burbri^k.  S.C. 
1  Ld.  Raym.  170.  2  Salk.  414.  Legg. 
y.  Strudwick.  1  T.  R.  380.  Birch  y. 
Wright  (a),  it  is  not  necessary  to  set 
forth  any  entry  or  occupation  at  all  by 


(a)  [9  A.  &  £.  658.  Doe  y.  Cheen. 
1  Perr.  &  D.  454.  S.  C.  1  Q.  B.  247. 
Beg.y.Chawton(lnhs}).ofy  4  Ferr.&D. 
525.  S.C.]  See  also  4  East,  29.  Denn  y. 
Cartwrighty  where  the  words  of  the  de- 
mise were  **  not  for  one  year  only,  but 
**  from  year  to  year;"  and  were  held  to 
enure  for  two  years  at  the  least.  And  he 
cannot  be  ejected  after  notice  to  quit  at 
the  end  of  the  first  year.  See  also  1  T.  R. 
180.  Birch  y.  Wright,  per  BuOer  J.S.F. 


But  see  2  Camp.  573.  Thompson  y. 
Maberley,  where  the  words  were  ^  for 
*^  twelye  months  certain,  and  six  months' 
^'  notice  afterwards : "  in  which  caseLord 
JSttenborough  C.  J.  held,  that  a  notice 
to  quit  at  the  end  of  ihejirst  year  was 
goody  laying  considerable  stress  upon 
the  word  certain^  the  application  of 
which  to  the  first  tweWe  months  shewed 
that  eyery  thing  afterwards  was  unoer- 
taini  and  depended  on  the  notice^    [The 
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and  cellar  with  the  appurtetumces,  and  had  and  oocajned  the 
same  from  the  feast  of  CAm/ma^^  in  the  year  of  our  Lord  afore- 
saidj  for  two  whole  yeans  and  three  quarters  of  a  year  then 
next  following ;  and  that  the  said  nine  pounds  of  the  rent  afore- 
said, for  one  whole  year,  ended  on  the  feast  of  St.  JUSchael  the 
Archcmgelf  in  the  year  of  our  Lord  1666,  were  in  arrear  to  the 
said  •To&Hi  and  still  are  unpaid ;  whereby  an  action  hath  ac- 
crued to  the  said  JbAn,  to  demand  and  have  of  the  said  Samuel 
the  said  nine  pounds,  yet  the  said  Samuel^  (although  often  re- 
quired) has  not  yet  paid  to  the  saidJbAn  the  said  nine  pounds, 
but  the  same  to  pay  to  him  has  hitherto  altogether  refused, 
and  stiQ  refuses,  to  the  damage  of  him  the  said  John  of  6L : 
and  therefore  he  brings  suit,  &c. 

And  now  at  this  day  to  wit,  on  Friday  nextaft^  three  weeks 
of  St.Michael  in  this  same  term,  until  which  day  he  the  said 


the  lessee ;  for  though  he  neither  enters 
nor  occupies,  he  must  pay  the  rent,  it 
being  due  by  the  lease  or  contract,  and 
not  by  the  occupation.  1  Salk.  209. 
Bdlatu  r.Burbrich^  recognised  as  to 
this  point  in  Doug.  ^5.    Eaton  v. 


Jaequei*  Ibid.  461.  note  1.  Walker  y* 
Reeves,  {h)  But  in  debt  for  rent  upon 
a  lease  at  will,  the  plaintiff  must  shew 
an  occupation ;  for  the  rent  is  only  due 
in  respect  thereof.    1  Salk.  209.  (e) 


word  ^  afterwards  "  here  seems  to  mean, 
that  if  the  tenant  chose  to  hold  on  afler 
the  time  named  as  certain,  the  first 
twelve  months,  then  six  months'  notice 
should  be  necessary.  9  A.  &  E.  661. 
1  Perr.  &  D.  456.  See  also  1  a  B. 
806.  Doev.DiML  16.  &Dav.218. 
S.C.] 

(h)  See  1  Brod.  &  Bing.  238.  WU- 
Hams  ▼.  Baeanquet  and  others^  in  which 
all  tiie  cases,  respecting  the  necessity 
of  entry  on  the  part  of  an  assignee  of  a 
lessee  in  order  to  make  him  chargeable 
for  the  rent,  are  collected.  The  court 
held,  that  the  assignee  is  chargeable 
without  entry.  And  the  case  is  parti- 
cularly strong,  being  one  of  an  assign- 
ment by  way  of  mortgage.  Dallas  C.  J. 
in  delivering  the  judgment  of  the  court 
noticed,  that  it  was  the  opinion  of  a 
great  miyority  of  all  the  judges  that 
Eaian  v.  Jacyuee  had  not  been  rightly 
decided. 


(c)  In  debt  for  use  and  occupation, 
the  plaintiff  need  not  state  any  of  the 
particulars  of  the  demise.  6  T.  R.  62. 
WWtine  v.  Wingate.  6  East,  348.  King 
Y.Fraser.  5  Taunt  25.  JSgler  y.  Mars* 
den.  3  M.  &  S.  380.  Davies  v.  JSi- 
wards;  where  no  place  was  alleged  in 
the  declaration,  and  the  particulars  of 
demand  described  the  premises  as  situ- 
ate in  a  wrong  place ;  yet,  as  the  de- 
fendant held  only  one  parcel  of  land 
under  the  plaintiff,  he  could  not  be  mis- 
led, and  the  mistake  was  held  immaterial. 
But  if  the  particulars  of  the  demise  be 
stated,  they  must  be  proved,  as  stated. 
2  Dougl,  665.  Bristow  v.  WrighL 
[Debt  for  use  and  occupation  lies  at 
common  law,  and  is  not  defeated  by 
proof  of  a  demise  (not  under  seal)  re* 
serving  a  certain  rent  1  Q.  B.  850. 
Gibson  v.  JSSrk.  1 G.  &  Dav.  252.  S.  C.] 
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Samuel  Smith  had  leave  to  imparl  to  the  said  bill,  and  then  to  Salmon  v. 
answer,  before  our  lord  the  king  at  Westminster,  comes  as  well      Smith. 
the  said  John  Salmon,  by  his  said  attorney,  as  the  said  Samuel  ' 

Smith,  in  his  proper  person:  and  the  said  Samuel  Smithdefenda 

the  wrong  and  injury  when,  &c.  and  as  to  421  and  lOs.  parcel  As  to  47.  los. 

of  the  said  nine  pounds  of  the  rent  aforesaid,  for  the  half  of  [ 


nil  debet  and 


issue; 


one  year,  ended  on  the  feast  of  the  Annunciation  of  the  Blessed 

Virgin  Mary,  in  the  said  year  of  our  Lord  1666,  he  the  said 

Samuel  says,  that  he  does  not  owe  to  the  said  John  Salmon 

the  said  42»  and  \Qs,  or  any  penny  thereof,  in  manner  and 

form  as  the  said  John  Salmon  has  above  complained  against 

him,  and  of  this  he  puts  himself  upon  the  country ;  and  the 

said  John  thereof  likewise,  &c.     And  as  to  4/.  and  10*.  re-  andasto4/.  lot. 

Bidue  of  the  said  nine  pounds  of  the  rent  aforesaid,  for  the  half      r  264  1 

of  one  year  ended  on  the  feast  of  St.  Michael  the  Archangel, 

in  the  said  year  of  oiur  Lord  1666,  he  the  said  Samuel  says, 

that  the  said  John  Salmon  ought  not  to  have  or  maintain  his  AcHo  turn. 

said  action  thereof  against  him,  because  he  says,  that  the  said 

John,  on  the  said  1st  day  of  January,  in  the  said  year  of  our 

Lord  1663,  at  London  aforesaid,  in  the  parish  and  ward  afore-  piantiff  not 

said,  did  demise,  grant,  and  to  farm  let  to  tlie  said  Samuel,  not  ©%  demised  to 

only  the  said  three  rooms  and  one  cellar,  but  also  another  said  three  rooms 

room  called  a  dinimr-room,  bein£C  other  parcel  of  the  said  man-  *?**  ^^^^i  ^"* 

°         ,  ^  ^  also  a  dming* 

sion-house  of  him  the  said  John  Salmon ;  to  have  and  to  hold  room. 
the  said  first-mentioned  three  rooms  and  the  said  cellar  to  the 
said  Samuel  and  his  assigns,  from  the  said  feast  of  the  Nati- 
vity of  our  Lord  then  last  past,  unto  the  end  and  term  of  one 
whole  year  then  next  ensuing,  and  fully  to  be  complete  and 
ended,  and  so  from  year  to  year  for  so  long  as  both  the  said 
parties  should  please,  as  the  said  John  Salmon  has  above  al- 
leged ;  and  to  have  and  to  occupy  the  other  room  caUed  the 
dining-room,  to  the  said  Samuel,  from  the  said  feast  of  the  ^ 

Nativity  of  our  Lord  then  last  past,  unto  the  end  and  term  of 
one  whole  year  thence  next  ensuing,  and  fully  to  be  complete 
and  ended,  and  so  from  year  to  year,  for  so  long  as  .both  the 
said  parties  should  please,  (such  time  as  one  Richard  Whitmore 
esquire  should  be  resident  within  the  city  of  London,  only  ex- 
cepted ;)  yielding  and  paying  therefore  yearly  to  the  said  John 
and  his  assigns,  the  said  yearly  rent  of  nine  pounds  on  the  said 
four  most  usual  feasts  or  terms  of  the  year,  to  wit,  the  An- 
nunciation of  the  Blessed  Virgin  Mary,  St.  John  the  Baptist, 
St.  Michael  the  Archangel,  and  the  Nativity  of  our  T^rd,  by 
even  and  equal  portions ;  by  virtue  of  which  said  demise,  lie 
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Salmon  versus  Smith. 


Salmon  o. 
Smith. 


The  plaintiff 
before  the  rent 
became  due, 
entered  into  the 
dining-room 
and  expelled 
the  defendant 
therefrom. 


the  said  Samuel  entered  as  well  into  the  said  three  rooms  and 
cellar,  as  into  the  sfud  other  room  called  the  dining-room,  and 
was  thereof  possessed ;  and  being  so  thereof  possessed,  he  the 
said  jSantue/ further  says,  that  the  said  John  Salmon  afterwards, 
and  before  the  feast  otSLJahn  the  Baptist,  in  the  said  year  of 
our  Lord  1666,  to  wit,  on  the  23d  day  otJune,  in  the  year  last 
aforesaid,  entered  into  the  said  room  called  the  dining-room, 
upon  the  possession  of  him  the  said  Samuel  thereof,  and  expelled 
and  removed  him  the  said  Samuel  from  his  possesion  thereof, 
and  kept  out  (2)  him  the  said  Samuelfrom  his  possession  thereof 


(2)  The  words  in  Italics  are  essen- 
tial; for  to  occasion  a  suspension  of 
the  rent,  there  must  be  an  eviction  or 
expulsion  of  the  lessee,  out  of  all  or  some 
part  of  the  demised  premises;  he  must  be 
put  out  of  possession.  Co.  Litt  148.  b. 
Hob.  190.  Dorrd  v.  Andrews.  Bro. 
Apportionment,  7.  1  Vent.  277.  Per 
-Bale  C.  J.  in  Hodgkins  v.  Eobsonj  Sty. 
446.  ItmbreU  v.  Bullock.  Clayt.  S4. 
Harrison's  case.  And  the  plea  must 
state  an  eviction  or  expulsion  of  the 
lessee  by  the  lessor,  and  a  keeping  him 
out  of  possession  until  after  the  rent 
became  due ;  otherwise  it  will  be  bad. 
Hob.  326.  Reynolds  y.  Buckle.  Sty.  432. 
Page  v.  Par.  1  Ld.  Raym.  370.  BusheU 
y.  Leckmore.  Willes's  Rep.  129.  Hodg^ 
skin  V.  Queenborough  A  /rejpoM  by  the 
lessorwillbenosuspensionof  the  rent(dl) 
Therefore,  where  to  an  avowry  for  rent 
the  plaintiff  pleaded  in  bar  that  the  de- 
fendant the  lessor,  with  force  and  arms, 
unjustly  and  unlawfully  entered  upon 


the  garden,  part  of  the  messuage  or 
tenement  in  the  plaintiflTs  possession, 
and  did  then  and  there,  with  like  force 
and  arms,  unjusdy  and  unlawfidly  break 
and  pull  down  the  roof  and  ceiling  of  a 
summer-house,  part  of  the  said  premises, 
and  tore  up  the  benches  thereon ;  by 
means  whereof  the  plaintiff  had  been 
deprived  of  the  use  of  the  summer-house 
from,  &C.  until  &c ;  this  plea  was  held 
ill  on  demurrer ;  for  it  states  merely  a 
trespass;  the  plaintiff  should  have  plead- 
ed an  eviction;  and  it  would  have  beea 
for  the  jury  to  decide  whether  the  facts 
stated  amounted  to  one.  Cowp.  242. 
Hunt  V.  Cope.  So  is  Sir  T.  Jones,  148. 
Roper  V.  Lloyd,  (e)  The  form  of  a  plea 
of  eviction  in  bar  to  an  avowry  for  rent 
may  be  seen  in  Asht.  Ent.  411.;  and 
for  other  entries  of  such  a  plea  to 
debt  for  rent,  see  Lib.  Plac  173.  22a 
Clift.  15a  Lilly,  18a  See  Cas.  Tempu 
Hardw.  171.  Jordan  v.  Twelts.  (/)  la 
debt  for  rent  it  is  optional  in  the  defend- 


(d)  Nor  will  an  illegal  ouster  by  the 
lessor  in  his  minbterial  capacity  of 
sheriff.;  Moor,  89L  Vouehell  v.  Dan- 
castelL 

(e)  [So  a  plea,  in  debt  on  a  parol 
demise,  that  during  the  term  it  was 
agreed  that  the  defendant  should  re- 
linquish the  possession  to  the  plaintiff 
for  a  month,  after  which  the  possession 
should  be  resumed  by  the  defendant ; 


and  that  the  defendant  did  relinquish 
the  possession,  but  that  the  plaintiff 
would  not  restore  the  possession,  was 
held  bad,  as  not  shewing  a  surrender 
or  an  eviction.  S  Mann.  &  Gr.  105> 
Dunn  V.  Di  Nuovo.  3  Scott,  N.  R. 
487.  S.C.] 

(/}  In  which  case  it  was  held,  that  in 
order  to  excuse  himself  from  payment 
of  rent  upon  an  eviction  by  a  strangery 
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^Ha 


always  from  thence,  until  the  marrow  of  the  said  feast  of  St.  Mi-    SAlmok  «. 
chael  the  Arehangely  in  the  year  last  aforesaid.     And  the  fiaid       Smith. 
Samuel  further  says,  that  the  said  Richard  WhaJtmorey  during 

ant  either  to  plead  the  entry  and  ex-    evidence  upon  nil  dAeL    1  Mod.  S5. 
pulsion  by  the  plaintiff,  or  give  it  in    Anon.      Ibid*  118.      Browne' %    case 


the  lessee  must  shew  specially  that  such 
stranger  had  a  good  title  to  evict  him. 
[^ut  some  doubt  may  be  entertained, 
whether  this  case  has  not  been  over- 
ruled by  that  of  Jb<^  v.  jPferwMs,  4  T.  R; 
617.  post,VoLII.  p.  181.  note (10).  See, 
however,  1  Bing.  N.  C.  272.    Simons  v. 
Farren.  1  Scott,  105.  S.C.  Wheretheles- 
see  is  evicted  from  a  part  of  the  demised 
premises  by  a  stranger,  by  force  of  a  title 
paramount,  the  rent  is  not  entirely  sus- 
pended, as  it  is  in  case  of  an  eviction 
out  of  part  by  the  lessor  himself,  but  it 
shall  be  apportioned.    Co.  Litt  148.  b. 
S  Co.  22.  b.  Walker's  case.    In  2  Cr. 
M.  &  R.  84.  Neale  v.  Mackenzie^    a 
lessee  under  a  parol  lease  for  one  year 
of  100  acres  accepted  the  lease  and 
entered  on  the  land ;  and  upon  his  entry 
found  eight  acres  in  the  possession  of  a 
person  entitled  under  a  prior  lease  from 
the  lessor,  which  person  kept  possession 
of  that  part  until  half  a  year's  rent  ac- 
crued due,  and  excluded  the  lessee  from 
the  enjoyment  of  it  for  all  that  time, 
the  lessee  continuing  in  possession  of 
the  remainder.    It  i^peared  from  the 
dates  of  and  averments  in  the  plead- 
ings, that  the  prior  lease  was  for  a  term 
extending  beyond  the  duration  of  the 
latter  lease.    The  question  was,  whether 
the  lessee  was  liable  to  be  distrained  upon 
for  the  whole  rent  6r  any  part.    The 
Court  of  Exchequer  held  that  the  lessee 
was  to  be  r^arded  as  in  under  the  lease ; 
and  that  the  case  was  one  of  eviction,  or 
to  be  governed  by  the  same  principle ; 
but  that  it  was  analogous  to  the  case  of 
an  eviction  by  an  elder  title,  and  not  to 
the  case  of  an  eviction  by  the  lessor ; 
and  consequently,  that  the  rent  was  not 


entirely  suspended  but  appor^oped  only^ 
and  that  the  lessor  might  distrain  for 
the  remainder.  This  decision,  however, 
was  reversed  in  the  Exchequer  Chamber, 
that  court  holding  th&t  the  lease,  so  far 
as  regarded  the  c^t  acres,  was  utterly 
void ;  that  the  impediment  to  the  lessee's 
taking  possession  wajl  ,not  analogous  to 
an  eviction ;  that  the  rent  was  not  ap.- 
portionable ;  and  that  no  distress  could 
be  supported  for  the  whole  or  any  por- 
tion of  it  IMe^.  &W.747.  In  this 
case,  however,  though  the  lessor  could 
not  distrain  or  bring  any  action  for  an 
apportioned  part  of  the  entire  rent  re- 
served by  the  lease,  yet  it  seems  dear 
that  he  might,  in  an  action  for  use  and 
oooopation,  have  reeovered  on  a  quan' 
turn  meruit  a  reasonable  compensation 
from  the  lessee  in  respect  of  the  part  ac- 
tually oecupied  by  Mm.  5  MoOre,  558. 
TomUnson  v.3aff.  2B.&B.680.  S.C. 
And  it  has  been  laid  down  that  even 
where  there  has  been  an  eviction  IW>m 
part  of  the  demised  premises  by  the 
tortious  act  of  the  lessor,  the  tenant  may 
be  liable  upon  a  quantum  meruitf  if  he 
continues  in  possession  of  the  residue. 
S  Camp.  514.  note.  Stokes  v.  Coaper^ 
cmram  Dallas  J.  But  this  seems  at 
variance  with  the  older  authorities,  (see 
1  Cr.  M.  &  R.  36.  JReeve  v.  Bird,  by 
Petrke  B.),  especially  if  the  demise  were 
by  deed.  An  eviction  from  part  of  the 
demised  premises  by  the  lessor  is  no 
answer  to  an  action  on  a  covenant  to 
repair,  or  the  like ;  at  all  events,  if  the 
lessee  retains  possession  of  the  residue. 
1  a  B.  518.  Newton  y.  AUin.  1  6.  & 
Day.  44.  S.  C] 
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Salmon  versus  Smith. 


Demuirer. 
Special 


Salmon  v.   the  whole  time  aforesaid,  was  resident  out  of  ihe  said  city  of 

Smith.       jr^^^^jj^  ^  ^j^  ^^  Slaughter  in  the  county  of  Gloucester,  and 

#  r  9nfi  1    during  the  said 'time,  or  any  part  thereof,  was  not  resident* 

within  the  said  city  o(  London;  and  this  he  is  ready  to  verify : 

wherefore  he  prajrs  judgment,  if  the  said  John  ought  to  hare 

or  m^int^aJTi  his  said  action  thereof  agunst  him,  &c 

Demurrer  in  the  usual  form.  And  for  cause  of  demurrer 
in  law  upon  the  said  plea,  the  said  JbAn,  according  to  the 
form  of  the  statute  in  such  case  thereof  ktely  made  and  pro- 
vided, shews,  and  to  the  court  here  sets  forth  the  causes  fol- 
lowing, that  is  to  say,  for  that  the  said  plea  is  uncertain,  and 
does  not  answer  the  matter  in  the  said  declaration  above  spe- 
dfied,  &c 

Joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  now  king  here 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  day  thereof  is  given  to  the  said  parties,  before  our 
said  lord  the  king  at  ^^totW^  until  Saturday  next  a^jexihid 


Continnaiicei 


1  Vent  258.  1  Sid.  151.  Drake  r. 
Beere.  Gilb.  Law  Evid.  282.  Bull.  N. 
P<  177.  (g)  But  in  covettani  for  non- 
payment of  the  rent,  the  defendant 
must  plead  it*  For  though  the  lessee 
expressly  covenants  to  pay  the  rent, 
yet  if  he  be  evicted  by  the  lessor,  that 
will  be  a  sufficient  reason  for  non-pay- 
ment   So  the  lessee  may  bring  an 


action  of  covenant  against  the  lessor  in 
case  the  lessee  is  evicted,  as  well  apon 
the  express  covenant  that  the  lessor  has 
a  good  tide,  as  on  the  implied  covenant 
in  law  from  the  words  demise  and  grant. 
And  a  lease  by  estoppel  is  a  good  lease 
to  ground  an  action  for  an  eviction. 
Style  V.  Hearing^  Cro.  Jac  73.  (A) 


ijg)  See  2  Leon.  10*  Wtn^tfi^ld  v. 
Seclfordf  contra.  But  the  better  opi- 
nion seems  to  be,  that  it  may  be  given 
in  evidence  under  the  general  issue. 
[SincetheNew  Rules,itmustbepleaded. 
But  in  assumpsit  for  use  and  occupation, 
.the  defendant  may  give  in  evidence, 
under  non  assumpsit,  that  the  plaintiff 
mortgaged  the  premises  before  the  de- 
fendant came  into  occupation,  and  that 
the  mortgagee  had  given  notice  to 
him  not  to  pay  the  plaintiff  any  rent 
becoming  due  after  such  notice.  2 
Bing.  N.  C.  538.  Waddilote  v.  Bar- 
fietL  2  Scott,  763.  S.C.  So  in  replevin, 


where  the  defendant,  having  only  a  de- 
feasible title,  demised  to  the  plaintiff  for 
years;  and  before  the  first  quarters 
rent  was  due,  the  plaintiff  was  evicted 
by  title  paramount  to  the  defendant's, 
and  remained  out  of  possession  for  some 
weeks,  and  he  th^n  entered  again  under 
a  new  agreement  with  the  person  who 
had  evicted  him  by  title  paramount; 
it  was  held,  that  the  eviction  might  be 
given  in  evidence  under  nam  tenuii* 
9  Bing.  613.  Hopcrafi  v.  Keys.  2  M. 
&Sc760.  S.C.] 
(A)  See  post,  322.  note  (2). 
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octave  of  SL  JHUary,  to  hear  their  judgment  of  and  upon  the    Salmon  v. 
premises,  because  the  court  of  our  said  lord  the  king  here.       Smith. 
thereof  not  yet,  &c.     And  as  to  the  said  4L  and  10s.  parcel 
of  the  said  debt  by  the  said  declaration  above  demanded, 
whereof  the  said  issue  Lb  above  joined  between  the  said  parties 


to  be  tried  by  the  country,  the  sud  John  confesses  that  he  will  ^oBe 

not  any  farther  prosecute  agunst  the  said  Samuel  Smith  for  *  ""^^ 

the  said  4L  and  10««:  therefore,  as  to  the  4L  and  10«.  parcel 

thereof,  &c.  let  the  said  Samuel  Smithhe  thereof  quit,  and  go 

thereof  without  day,  &c. 
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Case  29. 
TN  debt  for  rent,  the  plaintiff  declares  that  on  the  1st  of  &CiLev.263. 
-*•   February,  in  the  year  of  our  lord  1663,  he  demised  to  the  j^^  { ai4os. 
defendant  three  rooms  and  a  cellar,  being  parcel  of  the  man-  2  Keb. 467.47a 
sion-house  of  the  plaintiff,  in  the  parish  of  St.  Sepulchre,  Lan-  ^  ^  dcimae  of 
don,  to  have,  from  the  feast  of  Christmas  then  last  past,  imtil  *^>^  rooms. 
the  end  and  term  of  one  whole  year  then  next  following,  fully  pUOntiff  de- 
to  be  complete  and  ended,  and  so  fix)m  year  to  year  as  lonir  ""^  **»•  ^^^ 

1       1  "I     1  t      %     1  .1  •  1     •  1     ^7    three rocmasand 

as  it  should  please  both  the  said  parties,  rendenng  yearly  9L  tMMer  room, 
at  four  feasts,  namely,  the  Annunciation  of  our  Lady,  Midsum"  ""l!!?  ^the 
mer,  Michaelmas,  and  Christmas,  by  equal  portions ;  by  virtue  other  room,  but 
of  which  demise  the  defendant  entered  and  was  possessed,  ^^S^T 


and  held  and  occupied  those  tenements  from  the  sidd  feast  of  the  three  rooms 
Christmas  for  two  whole  years  and  three  quarters  of  a  year  ^  want  of  such 
then  next  following;  and  that  9/.  of  the  said  rent  for  one  «tnTerw(i). 
whole  year  ended  at  Michaelmas  1666,  were  in  arrere  and  not 
paid  to  the  plaintiff,  he  therefore  brought  his  action.     The 
defendant,  as  to  4/.  10^.  being  the  first  half-year's  rent,  ended 
at  Lady-day  1666,  pleads  nil  debet;  and  as  to  4iL  lOjr.  the  re- 
mainder of  the  rent  demanded  for  the  last  half-year's  rent, 
ended  at  Michaelmas  1666  aforesaid,  he  pleads  in  bar  that  the 
plaintiff  demised  to  him  not  only  the  said  three  rooms  and 
ceUar,  but  also  another  room  called  a  dining-room,  being 
another  parcel  of  the  plaintiff's  said  house ;  to  have  the  said 
three  rooms  and  cellar  as  the  plaintiff  has  declared ;  and  to 
have  the  room  called  the  dining-room  from  the  said  feast  of 
Christmas  then  last  past,  until  the  end  and  term  of  one  whole 


(1)  See  postea,  p.  209.  note  (8)^ 

?3 
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Salmov  fr.   jeBfl  'tinea  next  following  laJify  to  be  complete  and  ended,  apd 
Smith.       ^  fy^j^  y^Qp  ^  jear,  ds  loi^  as  it  should  pleaae  both  partieBy 
'  (such  time  as  one  £}cAiir«2  fTAi^inare  esquire  ehouM  be  r^^ 

within  the  city  of  London,  only  ezceptedi)  rendering  the  said 
yearly  rentof  9L  quarterly,  as  the  plaintiff  has  dedared;  by 
foioe  of  which  demise  the  defendant  entered  aa  well  into  the 
a^id  three  zooms  and  cellar  ap  into  the  said  other  room  called 
iiie  diping^rooooi,  And  was  thereof  possessed :  and  the  defend- 
ant further  said,  that  the  phintiff  before  the  feast  of  St  John 
the  Baptist  in  the  said  year  of  our  Lord  1666,  to  wit,  on  the 
23d  of  June  in  the  same  year,  entered  into  the  said  room 
called  the  dining-room  upon  the  possession  of  him  the  said 
defendant,  and  expelled  and  amoved  him  the  said  defendant 
!   .  from  his  possession  thereof  ^nd  kept  him  the  said  defendant 

£  207  3  out  of  his  possession  thereof  always  from  thence  until  the 
moixow  <^  the  said  feaat  of  St  Miehael  in  the  year  last  afore- 
said •  And  the  defendant  further  avers,  that  the  said  fFhit' 
mare  during  the  whole  of  the  said  time  was  resident  out  of  the 
said  city  of  Londtmj  to  wit,  at  Slaughter  in  the  county  of 
Gloucester,  and  was  not  resident  during  the  said  time  or  any 
part  thereof  within  the  said  city  of  London ;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  to  have  his  action.  The 
plaintiff  as  to  the  plea,  of  nil  debet,  enters  a  nolle  prosequi  (2), 
and  demurs  to  the  said  special  plea. 


(2)  So  2  RoL  Abr.  101.  (G.),  pi.  1.  v/  Shirley.    Cro.  Eliz.  762.     Green  v. 

2  Leon.  177*    Sir  John  SafuTs  case.  Chdmock.    And  therefore,  in  trespass 

Po8t|  SSd.  942.    Mellor  ▼.  Spatenum,  against  two  who  pleaded  several  pleas, 

Lilly's  Entries^  448.    Clift*s  Entries,  it  was  held,  that  if  the  plaintiff  entered 

425.  pL  14.    AMns  v.  WaUtot     The  a  nolle  prosequi  against  one,  before  he 

tme  nature  and  extent  of  a  mMe  prose-  had    obtained  judgment   against    the 

qui  in  civil  elites  was  not  aocuiately  other,  it  would  destroy  the  action  as  to 

defined  and  ascertained  until  modem  both.    See  14  £dw.  4.  6.  pL  2.    S.  C. 

times.    The  authorities  upon  this  sub-  Bro.  Trespass,  331.    Hob.  70.    Parker 

ject  in  the  old  books  are  contradictory  v.  Sir  John  Lawrence.     S.  C,    2  RoK 

and  confused.    In  some  of  the. cases  it  Abr.  100.  pi.  1.      So  where    plaintiff, 

is  considered  in  the  nature  of  a  retraxit,  after  verdict  for  him  in  debt  upon  bond, 

operating  as  a  release  or  discharge  of  entered  a  node  prosequi^  and  brought  a 

the  action,  and  an  absolute  bar  to  any  new  action,  it  was  held  an  absolute  bar 

future  action  for  the  same  cause.   Co.  to  such  action.     Cro.  Elix.  762.    Green 

Litt  139.  a.     Cro.  Jac  211.     JBeeeher  v.  C^amotA.  (i)     But  in  other  cases, 


(t)  This*'  (^ise  is]dted  by  mistake,    instead  of  Cro.  Jac  211.     Beeeher  v. 
Shtrlejf. 


HU.  20  &  21  Car.  II,  Regis. 
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And  it  was  aigued  for  the  plaintiff  that  the  defendant's 
plea  was  bad,  b^nse  the  plaintiff  in  his  declaration  has 
connted  upon  a  demise  made  by  the  plaintiff  to  the  defendant 
of  Uuree  rooms  and  a  cellar  only>  and  the  defendant  has 


Salmon  v* 
Smith. 


which  have  been  adhered  to  ever  since, 
a  noUepfOBiqui  is  considered,  not  to  be 
of  the  natore  of  a  retraxUov  release, 
but  an  agreement  only  not  to  proceed 
either  against  some  of  the  defendants, 
or  as  Id  part  of  the  suit.  And  in  these 
cases  it  is  held,  that  a  noUe  prosequi  may 
be  entered  against  one  of  the  defend- 
ants, before  judgment  obtained  against 
the  other,  notwithstanding  former  deci- 
sions .to  the  contrary.  2  Rol.  Abr.  100. 
pL  5.  Welsh  v.  Bishop.  S.C.  Cro.  Car. 
SS9.  2^3.  2  Lilly's  Pract  Reg.  218. 
Carth.  19.  Rodney  v.  Strode^  and 
Trebarefool  v.  Chreenway  there  cited. 
12  Mod.  653.  Greev.RoUe.  lWil8.90. 
Noke  y.  Ingham.  Ibid.  306.  Dale  v. 
JByre:  and  see  the  Entries,  ante,  p. 
205.;  post,  842.;  Lilly,  55.;  .Ibid. 
448. ;  Clift,  4^.;  pL  13.  425.  pL  14. 
And  a  nolle  prosequi  is  now  held  to  be 
no  bar  to  a  future  action  for  the  same 
cause,  except  in  those  cases  indeed, 
where,  from  the  nature  of  the  action, 
judgment  and  execution  against  one  is 
a  satisfaction  of  all  the  damages  sus- 
tained by  the  plaintiff.  3  T.  R.  511. 
Cooper  T.  Tiffin.  1  Wils.  90.  (*)  It 
seems  clear,  that  where  any  action 
founded  upon  dktorty  such  as  assault  and 
battery,  false  imprisonment,  trover,  and 
the  like,  is  brought  against  several  de- 
fendants, though  they  all  join  in  the 


same  plea  and  be  found  jointly  guilty, 
yet  the  plaintiff  may  after  verdict  enter 
a  noUe  prosequi  as  to  some  of  them,  and 
take  his  judgment  against  the  rest; 
1  Ld.  Raym.  597.  Coux  v.  Lowther  ; 
1  Wils.  306.  Dale  v.  Eyre ;  and  the 
reason  thereof  seems  to  be,  because 
these  actions  being  in  their  nature  joint 
and  several,  as  the  plaintiff  might  there- 
fore have  originally  commenced  his  ac- 
tion against  one  only^  and  proceeded  to 
judgment  and  execution  against  him 
alone ;  so  he  may,  after  verdict  against 
several,  elect  to  take  his  damages  against 
either  of  them.  Carth.  20.  And  upon 
this  ground  it  is  that,  where  a  jury  give 
a  wrong  verdict  in  point  of  law,  the 
plaintiff  may  cure  the  defect  in  the  ver- 
dict by  entering  a  nolle  prosequi  before 
judgment  As  where  several  persons 
are  jointly  charged  in  an  action  of  as- 
sault, battery,  and  false  imprisonment, 
or  any  other  trespass,  who  either  [plead 
jointly,  or  sever  in  their  pleas,  or  one 
suffers  judgment  to  go  by  default,  (for 
it  is  immaterial  which  is  the  case,)  if  the 
jury  assess  several  damages,  the  verdict 
is  wrong,  and  the  judgment  will  be  erro- 
neous. 5  Burr.  2792.  Hillr.Goodchild. 
But  the  plaintiff  may  cure  the  verdict,  by 
entering  a  noUe  prosequi  against  all  the 
defendants  but  one,  and  taking  judg- 
ment against  him  only.  Cro.  Car.  239. 


(Jt)  [M. k M.S13.  Haywardv.Kain. 
5  Mann.  &  Gr.  I.  Amor  v.  CuihherL 
3  Scott,  N.  R.  325.  S.  C.  But'where,;fl/lfer 
interlocutory  judgment  had  been  entered 
for  the  plaintiff  generally^  to  the  whole 
decktrationj  there  was  a  noUe  prosequi  as 
to  all  tiie  counts  but  the  first,  the  entry 
thereof  concluding,  *^  therefore  as  to 


^  the  damages  in  those  counts,  let  the 
^*  defendant  be  acquitted  and  go  thereof 
"  without  day,'*  it  was  held,  that  the  noUe 
prosequi  was  equivalent  to  a  retraxit^ 
and  a  bar  to  any  future  action  for  the 
same  cause.  7  Bing.  716.  Bowden  v. 
Home.    5  M.  &  P.  756.  S.  C] 
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pleaded  a  demise  made  of  the  said  three  rooms  and  cellar, 
and  of  another  room,  and  so  varies  from  the  demise  alleged 
by  the  plaintiff  in  his  declaration,  and  has  pleaded  another 
demise  which  Offers  from  the  demise  alleged  by  the  plaintiff 


24>3.  S.C.  2  RoL  Abr.  100.  pi.  5. 
Carth.  19-  6  T.  R.  199,  200.  Mit- 
cheU  V.  Milbanlu  So  where  an  action 
is  misconceived  against  some  of  the 
defendants,  as  if  trover  be  brought 
against  a  defendant  executor  and  others 
not  executors,  and  the  jury  either 
find  them  all  guilty,  or  the  executor 
not  guilty,  and  the  others  guilty,  the 
judgment  will  be  erroneous,  because 
an  action  of  trover  does  not  survive 
against  an  executor  for  a  conversion  by 
his  testator,  (Cowp.  371.  Hambly  v. 
Trott,)  and  the  defendants  are  impro- 
perly joined,  inasmuch  as  the  judgment 
against  them  is  different.  But  the  plain- 
tiff may  cure  thb  defect  by  entering  a 
fwile  prosequi  against  the  executor,  and 
taking  his  judgment  against  the  others. 
lWils.306.  Daley.  Byre.  And  in  these 
cases  it  should  seem,  that  the  nolle  prO' 
sequi  so  entered  against  some  of  the  de- 
fendants must,  from  the  nature  of  the 
actions,  be  an  absolute  bar  to  any  future 
action  for  the  same  cause.  If  an  action 
is  brought  upon  any  contract  against  se- 
veral defendants,  who  join  in  their  pleas, 
and  a  verdict^  is  found  against  them, 


it  is  apprehended  the  plaintiff  can. 
not  enter  a  noUe  prosequi  against  any 
of  them,  because  the  contract  being 
joint,  the  plaintiff  is  compellable  to 
bring  his  action  against  all  the  parties 
thereto,  and  he  shall  not  by  entering  a 
nolle  prosequi  prevent  the  defendant 
against  whom  the  recovery  has  been 
had,  from  calling  upon  the  other  de- 
fendants for  a  rateable  contribution. 
But  if  in  such  actions  the  defendants 
sever  in  their  pleas,  as  where  one  pleads 
some  plea  which  goes  to  lus  personal 
discharge,  such  as  batihnqftey,  ne  unques 
executor,  and  the  like,  and  not  to  the  ac- 
tion of  the  writ,  the  plaintiff  may  enter 
a  nolle  prosequi  as  to  him,  and  proceed 
against  the  others ;  for  with  respect  to 
bankruptcy,  the  stat.  10  Ann.  c  5. 
makes  the  other  defendant,  who  is  not 
a  bankrupt,  liable  for  the  whole  debt; 
and  therefore  in  that  particular  instance 
the  case  is  exactly  the  same,  as  where 
an  action  is  joint  and  severaL  1  Wils.90. 
So  the  plea  of  ne  unques  executor  does 
not  deny  the  cause  of  action,  but  only 
that  he  is  one  of  the  representatives  of 
the  testator.  (/)    When  the  defendants 


(/)  A  plea  of  discharge  under  the  ge- 
neral Insolvent  Act,  by  one  of  several  de- 
fendants, stands  upon  the  same  grounds. 
The  plaintiff  was  held  liable  to  a  plea  in 
abatement,  if  he  did  not  sue  all  the 
joint  contractors,  although  one  of  them 
might  have  a  good  defence  in  his  per- 
sonal discharge ;  2  M.  &  S.  23.  Bovill  v. 
Wood;  even  although  the  plaintiff  should 
shew  that  fact  upon  the  face  of  his  de- 
claration. 6  Taunt.  179.  Hawhins  v. 
Bamsbottom.  [But  now  by  stat  3  &  4 
W.  4.  c  42.  s.  9.    « to  any  plea  in 


"  abatement,  in  any  court  of  law,  of  the 
"  non-joinder  of  another  person,  the 
«  plaintiff  may  reply  that  such  person 
"  has  been  discharged  by  bankruptcy 
'<  and  certificate,  or  under  an  Act  for 
'<  the  relief  of  insolvent  debtors.'*  It 
must  be  observed  that],  where  one  of 
the  defendants  pleads  a  several  plea 
containing  matter  of  original  personal 
disability,  as  infancy,  the  plaintiff  cannot 
enter  a  noL  pros,  and  proceed  against 
the  other  defendants ;  for  the  plea  shews 
that  there  never  was  a  joint  contract. 


Hil.  20  &  21  Oar.  II.  Regis. 
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la  the  number  of  rooms^  wherefore  the  defendant  in  his  Salmon  r. 

plea  ought  to  have  traversed  the  demise  alleged  by  the  plain*  Smith. 

tiff,  namely,  with  an  absque  hoc  that  the  said  plaintiff  had  ' 
demised  three  rooms  and  celiac  only,  as  he  has  allied  in  his 


sever  in  their  pkast  with  this  limitation 
as  to  the  extent  of  the  pleas  in  actions 
upon  eontractSf  it  is  immaterial  what  is 
the  form  of  the  action ;  for  the  plain- 
tiff may  enter  a  nolle  prosequi  against 
any  of  them  before  verdict,  and  proceed 
against  the  rest-  See  Cro.  Car.  239. 
243.  2  Rol.  Abr.  100.  pi.  5.  Carth.  19. 
Moor,  624.  2  Leon.  177.  Clift,  424. 
p.  13.  2  Salk.  457.  Greeves  v.  Bolls. 
And  though  they  ^\esA  Jointly ^  yet  if 
their  plea  be  in  its  nature  severable,  the 
plaintiff  may  enter  a  nolle  prosequi  as  to 
some,  and  proceed  against  the  rest; 
as  in  an  ejectment  against  several  who 
jointly  plead  not  guilty,  the  plaintiff 
may  at  the  assizes  even  enter  a  nolle  pro- 
sequi  against  one  or  more  of  the  de- 
fendants, and  proceed  against  the  rest. 


1  Ld. Raym. 716.  Greer. RoUe.  S.C. 
12  Mod.  651. 

So  in  many  cases  a  nolle  prosequi'msiy 
be  entered  in  actions  against  one  defend^ 
ant  only.  As  where  he  pleads  the  ge- 
neral issue  to  part,  and  a  special  justifi- 
cation, or  demurs,  to  the  residue,  the 
plaintiff  may  enter  a  nolle  prosequi  to 
either  of  the  pleas.  Antd,  203.  Post, 
339.     2  RoL  Abr.  101.  (G.),  pi.  1. 

2  Leon.  177*  Hob.  180.  Slowley  v. 
Eveley.  Lilly's  Entries,  448.  Cliffs 
Entries,  425.  pi.  14.  So  where  there 
are  several  issues  joined  between  the 
plaintiff  and  defendant,  the  plaintiff  may 
enter  a  noUe  prosequi  to  one  or  more  of 
the  issues  joined,  and  proceed  to  trial 
upon  the  others.  Reg.Plac  190.  8.5.  (m) 
So  where  there  are  severvd  counts  in  the 


3  Esp.  76.  Chandler  "v.  Parkers  and 
another,  5  Esp.  47.  Jaffrays.Freehain 
and  others;  recognised  in  4  Taunt 
468.  Burgess  V.  Merrill,  But  the  plain- 
tiff must  discontinue  and  sue  the  adult 
alone ;  and  if  the  adult  plead  in  abate- 
ment the  non-joinder  of  the  infant,  the 
plaintiff  may  reply  the  infancy.  4  Taunt. 
468.  Burgess  v.  Merrill.  3  Taunt.  307. 
Gibbs  V.  MerriUf  contri.  Much  discus- 
sion took  place  in  the  two  last  cases  as 
to  the  distinction  between  those  con- 
tracts of  an  infant  which  are  voidable^ 
and  those  which  are  void;  but  the 
court  in  giving  judgment  in  Burgess  v. 
Merrill^  did  not  proceed  on  this  dis« 
tinction.  In  GMs  v.  Merrill  the  con- 
tract was  voidable  only,  and  the  plain- 
tiff did  not  reply  the  infancy  specially, 
but  took  issue  on  the  plea  in  abate- 
ment; which  seems  to  have  been  the 
ground  of  the  decision  of  the  court. 


Where  one  defendant  pleads  non  as- 
sumpsity  and  the  other  defendant  pleads 
the  same  plea  and  also  a  plea  of  bank- 
ruptcy, the  plaintiff  may  enter  a  noL 
pros,  as  to  the  latter  defendant  without 
discharging  the  former.  2  M.  &  S.  444. 
Moravia  v.  Hunter. 

(m)  This  observation  was  strictly 
true  before  the  stat  4  &  5  Ann.  c  16. 
s.  4  and  5.  in  all  cases  where  several 
issues  were  joined ;  for  none  of  the  issues 
could  go  to  the  whole  cause  of  action : 
if  any  one  of  them  had,  the  others 
would  have  been  double  pleading.  But 
since  that  stat.,  it  is  plain  that  the  plain* 
tiff  can  enter  a  noLpros.  as  to  such  of  the 
issues  only  as  go  to  part  of  the  action. 
[Accordingly,  if  a  plaintiff  enters  a 
noL  pros,  as  to  a  plea  which  covers  the 
whole  cause  of  action,  the  defendant 
is  entitled  to  enter  up  judgment  on  the 
whole   record,   notwithstanding   there 
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♦  Plow.  95. 


dedaxation:  imdforwantof  BuohtmyeneitwassBidtikatthe 
plea  was  bad.  And  to  pioveit^  the  case  of  an  award  in  Wood'- 
hmdBxA  MarteW^  case*  was  cited,  where  it  is  said,  that  if 
the  defendant  pleads  an  award  made  of  three  things,  now 


same  dedaratioa,  and  the  defendant  de- 
murs to  one  count,  and  pleads,  to  issue 
to  the  other>  tlie  plaintiff  may  enter  a 
noik  prosequi  as  to  one  count,  and  pro- 
ceed upon  the  other.  Lilly's  Entries, 
SS--  So  if  the  defendant's  plea  be  a 
bar  to  one  of  the  counts,  as  where  a«- 
#  sumptU  is  brought  for  goods  sold  and 
delivered,  and  there  is  also  another 
count  tifHm  Oft  acotmni  staied,  if  the  de- 
fendant pleads  infancy  to  the  whole,  this 
is  a  com{^ete  bar  to  the  count  upon 
the  account  stated;  1T.R.4K).  True- 
man  ▼•  HurUi  but  the  plaintiff  may  set 
the  declaration  right  by  rqdying  to  the 
plea  as  to  the  first  count,  and  entering  a 
nojIe/imia^iM  as  tb  the  other.  Indeed,  if 


the  defendant  demurs  to  a  declaration 
heemue  there  are  improper  counts  in  it, 
the  plaintiff  shall  not  be  permitted  to 
cure  this  defect  by  a  noUe  prosequi  to  the 
improper  counts.  1  H«  Black.  106.  Roes 
T.  Bowler^  For  the  same  reason,  if  the 
defendant  demurs  fw  any  imperfectiou 
or  if^maliiy  in  any  of  die  counts,  the 
plaintiff  shall  not  be  allowed  to  enter  a 
noUe  prosequi  to  such  cotcNls.  4T.  R. 
d6a  Drummondy.IkmmU{n)  But  in 
MiUikoi  y.Fox,  1  Bos.  &  Pull.  157^  the 
court  of  C.  P.  would  not  allow  a  de- 
fendant to  strike  out  a  noUeproseqm  to 
one  of  the  counts  of  the  declaration  after 
it  had  been  demurred  to.  (o) 


may  be  an  issue  joined  on  a  plea  of 
nan  ossumpsiL  6  Scott,  897.  Peters  v. 
CrofL  So  where  to  a  declaration  in 
assumpsit  on  the  common  counts  the 
defendant  pleads  non  assumpsit  and  a 
set-off,  and  the  plaintiff  replies^  joining 
issue  on  non  assumpsit^  and  traversing 
the  setroff  as  to  one  part,  and  as  to  the 
rest,  admitting  it  to  be  due,  and  enter- 
ing a  noL  pros,  in  respect  of  it  (so 
that  the  set-off  admitted  to  be  due  does 
not  necessarily  cover  all  the  causes 
of  action  mentioned  in  the  declaration^ 
and  the  defendant  is  consequently 
obliged  to  go  to  trial),  if  it  appears, 
by  the  finding  of  the  jury,  that  the 
set-off 'admitted  exceeds  the  amount  due 
to  the  plaintiff,  the  noL  pros,  must  be 
taken  to  cover  the  whole  cause  of  ac- 
tion and  to  entitle  the  defendant  to 
judgment  on  the  whole  record ;  and 
also  to  a  verdict  on  the  plea  of  non 
assumpsit,  3  Mann,  k  Gr.  1.  Amor  v. 
CuthberL  3  Scott,  N.R.  325.  S.C] 
(n)  The  doctrine  here  laid  down  must 


be  understood  as  confined  to  cases 
where  the  *^  imperfection  or  informality 
"  in  any  of  the  counts"  is  such  as  to 
vitiate  the  whole  declaration ;  that  is  to 
say,  to  cases  in  which  counts  are  mb- 
joined. 

(o)  See  2  Marsh.  144.  Bertram  v. 
Gordon.  6  Taunt  444.  S.C.  in  which 
the  distinction  between  a  demurrer  for 
misjoinder  of  counts,  and  a  demurrer  to 
one  count  for  an  imperfection  affecting 
that  count  alone,  is  clearly  laid  down ; 
and  the  cases  above  cited  are  recon- 
ciled. [So  where  the  defendant  as- 
signed as  a  ground  of  demurrer  to  the 
entire  declaration,  that  it  did  not  dis- 
close whether  the  plaintiff's  proceeding 
was  in  person  or  by  attorney,  and  that 
it  concluded  improperly  **  to  the  daimage 
**  of  the  plaintiff"  (being  an  action  for 
a  penalty),  upon  joinder  in  demurrer 
the  court  would  not  allow  the  plaintiff 
to  enter  a  nolle  prosequi  as  to  the 
damages.  10  Bing.  391.  Sudor  v. 
Mapp.   4fM.  &  Scott^^S;  S.C.3 
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the  phontiff  cannot  reply  that  the  award  was  made  of  the  said    Salmon  v, 
three  things  and  of  another  things  but  he  ought  to  reply  that       Smith* 
the  award  was  made  of  four  things,  and  traverse  the  award 
made  of  three  things  only.     And  the  opinion  in  the  books  of 


So  a  noUeprosequi  may  be  as  to  part  of 
the  tame  count  As  where  in  trespass  the 
plaintiff  declares  that  the  defendant  took 
and  carried  away  the  plaintiff's  hay, 
grass,  and  com,  he  may  enter  a  nolle 
prosequi  as  to  the  hay  and  grass,  and  pro- 
ceed for  taking  the  corn.  This  was 
done  in  Wtgglesworth  y.DMitan^  re- 
ported in  Dong.  190.;  though  this  point 
18  not  noticed  in  the  printed  report.  The 
declaration  contained  several  counts;  the 
fifth  count  was  for  breaking  and  enter- 
ing the  plaintiff's  close,  and,  with  feet 
in  walking,  treading  down  the  grass  and 
com,  and  with  cattle  eating  up  other  the 
grass  and  corny  and  with  whe»els  of  carts 
subverting  the  soil,  and  taking  and  car- 
rying away  the  hay,  and  mowing  and 
carrying  away  other  the  grass  and  com, 
and  converting  thereof.  The  sixth  count 
was  for  seizing,  taking,  and  carrying 
away  the  plaintiff's  hay,  grass,  and  com, 
and  converting  thereof.  The  defendant 
pleaded  not  guilty,  and  Itberunt  tenemen- 


tunu  The  plaintiff  as  to  all  the  trespass 
in  the  fifth  count,  except  as  to  the  mow- 
ing, taking,  and  carrying  away  the  com ; 
and  as  to  the  seizing,  taking,  and  car- 
rying away  the  hay  and  grass  in  the 
sixth  count,  and  converting  thereof, 
entered  a  nolk  prosequi^  and  took  issue 
as  to  the  rest 

From  what  has  been  said,  it  appears 
that  a  nolle  prosequi  is  9l  partial  forbear- 
ance by  the  plaintiff  to  proceed  any  fur- 
ther either  as  to  some  of  the  defendants, 
or  to  part  of  the  suit ;  but  still  he  b  at 
liberty  to  go  on  as  to  the  rest.  And 
therefore  it  differs  from  a  judgment  of 
nonpros, ;  for  by  this  latter,  the  plaintiff 
is  put  out  of  court,  against  all  the  de- 
fendants. Philpot  V.  MuUer.  Doug.  169. 
3d  edition,  note  5S*  It  has  been  held 
that  a  defendant,  against  whom  the 
plaintiff  enters  a  noUe  prosequi^  is  en- 
titled to  his  costs  by  virtue  of  the  statute 
8  EUz.  c.  2.  s.  2.  3T.  R.  511.  Cooper 
y-  Tiffin,  (p) 


(p)  [It  was  otherwise,  until  the  stat 
3  &  4  W.  4.  c.  42.,  where  the  nolle  pro^ 
sequi  was  entered  as  to  one  of  several 
defendants  on  a  plea  going  only  to  the 
his  personal  discharge,  as  of  his  bank- 
ruptcy. Harewood  v.  Matthews,  56 
G.3.  K.  B.  Tidd,  710.  6  Bing.  445. 
Booth  V.  Middlecoat,  4  Moo.  &  P. 
182.  S.  C.  But  now  by  s.  32.  of  that 
statute,  **  where  several  persons  shall 
**  be  made  defendants  in  any  personal 
'*  action,  and  any  one  or  more  of  them 
«  shall  have  BinolleprosequienieTed  as  to 
*<  him  or  them,  every  such  person  shall 
*'  have  judgment  for  and  recover  his 
**  reasonable  costs."  And  by  s.  83. 
**  where  any  nolle  prosequi  shall  have 
^  been  entered  ^  upon  any  count,  or  as 


"  to  part  of  any  declaration^  the  dc- 
<<  fendant  shall  be  entitled  to  and  have 
'^  judgment  for  and  recover  his  reason- 
<<  able  cosU  in  that  behalf."  The  de- 
fendant is  entitled  to  his  costs,  under  this 
section,  where  a  nolle  prosequi  is  entered 
as  to  part  of  the  sum  claimed  in  the  de. 
claration.  3  Bing.  N.  C.  331.  Wil- 
liams V.  Sharwood.  3  Scott,  761.  S.  C. 
Before  the  statute,  it  was  held  that] 
where  the  plaintiff  entered  a  noL  pros. 
to  some  of  the  counts  in  a  declar- 
ation, he  was  not  entitled  to  the  costs  of 
such  counts,  although  he  succeeded  on 
the  others.  16  East,  129.  Hubbard  v. 
Biggs.  2  Marsh.  145.  Bertram  v.  Gor^ 
don. 
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Salmok  v.    32  H.  6.  3.  b.  (3),  ond  35  H.  6.  38.  (4),  was  cited,  where  it 
Smith.       y^^  held  that  the  demise  alleged  by  the  plaintiff  ought  to  be 

^    .   •  traversed  in  the  mamier  above-mentioned,  and  1  Leon.  43.  *, 

B«ulm7*s  eiHK.  was  also  cited,  where  in  replevin  the  plaintiff  in  bar  to  the 

avowry  claimed  common  for  all  his  cattle,  levant  and  oouchant, 
&c  in  six  acres  of  land,  and  the  defendant  in  his  replication 
shewed  that  the  plaintiff  luul  common  in  40  acres  of  land, 
and  had  purchased  two  acres  of  that  land,  and  so  had  ex- 
tinguished his  common,  defendant  ought  to  traverse  the 
plaintiff's  common  in  six  acres  only :  and  so  is  Neumum  and 

f  Hob.  so,        Moori%  casct    Wherefore  judgment  was  prayed  for  the 

«*•  103-  (5)       t,laintiff. 

And  for  the  defendant  it  was  argued  that  the  plea  was 
good,  and  that  there  ought  to  be  no  traverse  in  the  plea ;  but 
that  the  traverse  ought  to  come  on  the  part  of  the  plaintiff  in 
his  replication  in  this  manner,  namely,  that  the  said  plaintiff 
demised  the  sud  three  rooms  and  cellar  only,  as  he  has  sup- 
[[  208  ]      posed,  without  this,  that  he  demised  the  said  other  room 


(3)  Debt  PlaiDtifF  declared  on  a  the  opinion  of  the  court  There  was  a 
demise  of  a  house  and  twenty  acres  of  special  demurrer  to  the  traverse  shewing 
land.  Plea,  that  plaintiff  demised  the  for  cause  that  it  was  after  a  confession 
said  house  and  twenty  acres  of  land,  and  and  avoidance.  Tlie  court  gave  judg^ 
twelve  acres  more;  by  the  better  opinion,  ment  againH  the  demurrer;  and  yet 
the  plea  is  bad  without  a  traverse  of  were  of  opinion  (and  rightly),  that  it 
the  demise  of  the  house  and  twenty  was  an  immaterial  traverse,  which  the 
acres  only.  S.  C.  Fitz.  Dette,  54.  Bro.  plaintiff  might  have  waived,  and  traversed 
Travers  sauns  ceo,  381.  the  inducement      It    has    frequently 

(4)  Debt  Plaintiff  declared  that  he  been  decided,  that  where  the  induce- 
demised  to  defendant  a  rectory.  Plea,  ment  to  a  traverse  confesses  and  avoids 
that  plaintiff  demised  the  said  rectory  the  other's  title,  the  traverse  is  idle  and 
and  forty  acres  of  land ;  by  the  better  bad  upon  a  special  demurrer.  6  Rep. 
opinion  the  plea  is  bad  without  a  tra-  24.  b.  Hefyar*s  case.  Cro.  Jac  221. 
verse  of  the  demise  of  the  rectory  only.  Yelv.  151.  JSedel  v.  LulL  Cro.  Eliz. 
S.  C.  Fitz.  Dette,  59.  Bro.  Travers  161.  Mannings  v.  Townsend.  2  Lutw. 
sauns  ceo,  33.  S.  C.  cited  in  1  Leon.  43.  1560.  Gtoinne  v.  Poole.  Carth.  166. 
See  also  32  H.  6.  4.  a.  b.  Bro.  Travers  Bradbum  v.  Kennerdak.  Antd,  14. 
sauns  ceo,  382.  Confesse  and  Avoid,  564.  note  (2).  Therefore  the  above  judg- 
Fitz.  Barre,  53.  ment,  that  such  a  traverse  is  no  cause 

(5)  It  is  difficult  to  reconcile  the  of  special  demurrer,  seems  inconsistent 
judgment  in  Newman  and  Moore  with  with  the  authorities,  (q) 


{q)  Ante,  22.  note  (2).    [9  A  &  E.  303.  Pearson  y.  Rogers.   1  P.  h  Dav.  302. 

&C.] 
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called  the  dining-room  in  manner  and  form  as  the  defendant    Salmon  v. 

had  alleged  in  his  plea.     And  as  to  the  above-mentioned  case      Smith. 

of  the  award,  it  was  said  that  an  award  is  a  judgment  in  its  ■ 

nature,  and  is  as  intire  as  a  judgment,  which  cannot  be 

]deaded  hj  parcels,  but  ought  to  be  pleaded-  intirely ;  for  an 

award  of  three  or  four  things  is  only  one  and  the  same  award, 

and  an  award  of  three  things  cannot  by  law  be  intended  to  be 

the  same  with  an  award  oifour  things,  but  the  contrary.    But 

a  demise  may  be  pleaded  of  a  parcel  without  mentioning  the 

whole ;  as  if  one  demise  to  me  two  acres  for  a  term  of  years,  if  lesgee  of  two 

and  I  am  ejected  of  one  acre  by  a  strancer,  now  I  shall  have  ^^  ^  ^ected 

..  J11  t*       •%       •  /"I  of  one,  in 

an  ejectment  and  declare  oi  a  demise  to  me  oi  that  one  acre,  ejectment,  he 
without  making  any  mention  of  the  other  acre ;  which  proves  "J^_^^  f^ 
that  a  demise  is  not  so  intire  but  that  it  may  be  pleaded  by  one  only, 
parcels.  And  the  principal  case  of  Woodland  and  Mantel  *  *  piow.  95. 
was  cited,  where  the  better  opinion  is,  that  if  a  tenure  be 
alleged  by  five  manner  of  services,  and  the  other  side  alleges 
the  tenure  to  be  by  six  ufianner  of  services,  he  shall  not  tra- 
verse the  tenure  by  five  services  on/y,  but  the  first  party  shall 
travel^  the  tenure  by  the  sixth  manner  of  service,  which  alone 
is  in  dispute :  and  as  to  the  said  books  of  32  H.  6. 36.,  and 
35  H.  6.  38,,  there  is  no  judgment  given,  but  only  some  opi- 
nions one  way  and  some  another;  and  besides,  no  suspension 
was  pleaded  there  to  make  it  material  to  which  the  other 
party  should  answer:  and  the  5  Edw.  4.  8.  a.  which  is  a  later 
book,  says,  that  it  may  be  pleaded  as  it  is  here  without  a  tra^ 
verse.  And  the  traverse  of  the  demise  of  the  three  rooms  and 
cellar  only  is  upon  the  whole  matter  nothing  else  but  a  tra- 
verse of  a  negative.  For  it  is  impossible  for  the  plaintiff  to 
prove  that  he  demised  but  three  rooms  and  a  cellar  only,  but  • 
the  defendant  ought  to  prove  that  the  plaintiff  demised  more, 
and  a  negative  shall  never  be  traversed.  As  7  H.  6.  43. 
disceit  for  suing  in  the  name  of  B.  without  his  consent :  the 
defendant  pleads  that  he  sued  in  the  name  of  B.  with  his  con- 
sent, without  this  that  he  sued  without  the  consent  of  the  said 
B.:  the  traverse  was  held  bad,  because  it  was  a  traverse 
of  a  n^ative;  but  it  was  held  that  the  defendant  ought 
to  rest  upon  the  affirmative  that  B.  consented,  and  the  plain- 
tiff should  traverse  it,  and  issue  should  be  joined  thereon  (6.) 


(6)  See  the  book.  The  plea  was  and  negative  in  the  pl&i,  made  a  com- 
wUkout  a  traverse  and  held  good,  be-  plete  issue.  S.  C.  Bro.  Disceit,  15.  Tra- 
cause  the  affirmaUve  in  the  declaration,    vers  sauns  ceo,  63.    Issues  joined,  14. 
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•  

Salmon  v.    And  tbe  case  in  Dy^,  30.  a.  inus  cited;  detinne  upon  con- 
Smith.       tract ;  the  defendant  said  that  it  was  upcm  a  condition  which 
'  was  not  performed;  he  shall  not  traTeree  that  the  contract  was 

single,  but  the  plaintiff  shall  say  that  the  contract  was  ringle 
and  trayerse  the  conditiony  and  yet  a  single  and  a  conditional 
The  rule  of      contract  is  not  all  one;  bat  the  role  of  pleadingis  to  traverBe 
^^^^^     the  surplusage  and  not  ihe  ionium.     So  in  Dyer,  280.  b.* ; 
surplusage  and   replevin ;  the  defendant  made  cognisance  as  bailiff  of  l^^it* 
"°sir  Anthony   ihony  foT  damage  feasant  in  his  fipeehold:  The  plaintiff  said 
Cookscase.       that  he  held  the  land  in  cop«zcenary  with  the  said  SiT  ^ii^Aoity, 
[  209  ]     as  co-heirs  to  Sir  Edward  BeOknap:  and  good  without  a  tra- 
verse of  the  sole  freehold,  as  the  better  opinion  there  is.     And 
if  issue  should  be  joined  upon  the  iantum  it  may  happen  in  this 
case  as  it  did  in  the  case  in  Dyer,  32.  b. ;  where  iu  debt  the 
plaintiff  deckred  that  he  had  demised  to  the  defendant  twenty- 
six  acres  rendering  rent;  the  defendant  pleaded  that  the  plain- 
tiff demised  to  him  the  twenty-«ix  acres,  and  also  four  acres 
more,  without  this  that  he  demised  the  twenty-dx  acres  only. 
The  jury  found  that  the  plaintiff  demised  boenty^one  acres  only. 
The  court  was  in  doubt  for  whom  to  give  judgment ;  but  it  is 
there  said  that  the  traverse  ought  to  come  on  the  part  of 
the  plaintiff,  namely,  *^untkout  ihu,  ihat  he  demised  the  said 
^faur  aereSf  (being  the  surplusage)  as/*   &c;    and  the 
charge  to  the  jury  would  be  only  upon  the  surplusage,  namely, 
^edier  the  four  acres  were  denused  or  not  (7)   And  this  way 
of  pleading  to  leave  the  traverse  to  come  on  the  part  of  the 
plainti£^  does  not  prejudice  him  at  all,  but  gives  him  an  advan- 
tage ;  and  therefore  judgment  was  prayed  for  the  defendant. 
But  the  court,  and  Thoysden  justice  chiefly,  held  the  plea 
bad  for  want  of  the  said  traverse  of  the  iantum.    And  he  «ud, 
that  though  the  defendant  had  pleaded  an  entry  and  suspen- 
sion by  the  plaintiff,  yet  tiie  plaintiff  could  not  traverse  it, 
but  must  maintain  his  lease,  as  he  aU^editinhisdedarationy 
otherwise  it  would  be  a  departure  in  the  plaintiff;  for  if  he 
traverses  the  entry  into  the  said  room  called  the  dining-room, 
which  is  not  suppased  by  the  plaintiff  to  be  demised,  he  would 
then  falsify  his  own  declaration,  which  he  cannot  da     And 

(7)  This  was  the  opinion  of  Shelfy  traversed  the  surplusage.     And  Lord 

justice,  and  his  reason  was,  because  the  IVeby  in  the  margin  says,  that  this  opi. 

defendant  had  confessed  the  demise  and  nion  of  Shelfy  was  affinned  in  the  C.  B. 

more,  and  therefore  he  ought  not  to  as  to  the  traverse, 
traverse,  but  the  plaintiff  should  have 
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after  it  had  been  aigued,  and  a  rule  nisi  given,  and  caaee 
shewn  on  the  part  of  the  defendant,  at  another  day  judgment 
was  given  for  the  plaintiff. 

But  it  appears  tome  that  to  leave  the  matter  at  large  in  the 
plea,  and  so  the  traverse  to  come  on  the  part  of  the  pbuntiff 
in  his  replication,  had  been  the  more  apt  and  substantial 
manner  of  pleading  (8).     But  the  court  was  of  another  opi- 
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(8)  It  seems  that  the  opinion  of  the 
reporter  is  well  founded.  It  b  certainly 
true  that  if  the  plaintiff  had  traversed 
the  entry  into  the  dining-room^  the  tra- 
Terse  would  have  been  a  departure.  But 
it  would  not  have  been  necessary  for  the 
plaintiff  to  traverse  that  fact  if  the  de- 
mise had  been  truly  stated  in  the  decla- 
ration ;  and  if  not,  it  was  his  own  fault 
that  he  precluded  himself  from  taking 
that  traverBe.  But  surely  that  circum- 
stance ought  not  to  be  urged  as  a  rea- 
son why  the  defendant  should  be  obliged 
to  add  a  traverse  to  his  plea,  if  it 
were  not  otherwise  necessary.  And 
therefore  the  true  question  is^  whether 
the  defendant  was  bound  by  the  rules 
of  pleading  to  traverse  the  demise  of 
the  three  rooms  only.  Upon  these 
pleadings  the  only  material  fact  was, 
whether  or  not  the  plaintiff  had  demised 
the  dining-room.  Whichever  way  this 
fact  was  found,  the  cause  would  be  de- 
cided by  it ;  therefore,  according  to  an 
established  rule  of  pleading,  the  plaintiff 
was  bound  to  traverse  that  fact  See 
antd,  p.  22.  Bennet  v.  FiUnns^  note  (2). 
There  is  another  rule,  that  where  the 
plea  confesses  and  avoids  the  material 
facts  in  the  declaration,  there  must  not 
also  be  a  traverse.  Ibid,  (r)  The  reason 
is,  because  it  shall  not  be  in  the  defend- 
ant's power,  by  adding  a  traverse,  to 
prevent  the  plaintiff  from  denying  the 
facts  which  avoid  his  tide.  Ibid.  Here 
the  plea  eonfesses  the  demise  in  the  de- 


claration, and  discloses  a  fact  which,  if 
true,  avoids  the  effect  of  it  There- 
fore to  add  a  traverse  would  be  informal 
and  vitiate  the  plea.  The  fallacy  seems 
to  have  arisen  from  the  misconception 
of  a  rule  which  b  a  right  one,  but  ap- 
pears not  applicable.  It  is  true  that 
when  the  plea  varies  from  the  declara- 
tion in  the  nature  or  quantity  of  estate 
alleged,  there  must  be  a  traverse.  See 
Yelv.  140.  Ewer  v.  Moik.  The  reason 
is  because  there  the  plea  states  a  fact 
inconsistent  with  a  material  allegation 
in  the  declaration.  Ante,  p.  22.  note  (2). 
But  in  the  principal  case  the  plea  ad- 
mits the  facts  alleged  in  the  dedaration, 
and  alleges  others  which  (if  true)  are  a 
legal  bar  to  the  action.  The  weight  of 
the  authorities  is  also  very  much  in 
favour  of  the  plea  as  it  is  here  pleaded. 
The  cases  cited  out  of  the  Year  Books 
are  at  best  but  opinions  and  no  direct 
decisions  upon  this  point ;  and  if  they 
were,  they  are  distinguishable  for  the 
reasons  above  assigned  by  the  defend- 
ant's counsel.  See  p.  208.  Neither 
was  this  point  decided  in  Kimpton  v. 
Beliamy.  For  the  court  overruled  the 
demurrer  upon  the  ground,  that  the 
want  of  a  traverse  (supposing  it  to  be 
necessary)  was  matter  of  form  only, 
and  decided  the  case  upon  the  merits 
without  any  regard  to  the  objection; 
and  Newman  v.  Moore  is  an  authority 
in  favour  of  the  plea;  for  the  court  held 
that  the  plea  would  have  been  more 


(r)  C9  A  &  E.  SOS.  Pearmmy. Sogers.    1  P.  &  Dav.  S02.  &  C  ADOord.1 
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Salmons,    nion,  aa  is  above  mentioned. — Pawkt  of  counsel  with  the 
Smith.       plaintiff,  and  Saunders  with  the  defendant. 


formal  wUhoni  a   traverse.     On    the  strong  authorities  in  support  of  the  plea, 

other  hand  the  cases  cited  out  of  Dyer,  Therefore  the  decision  of  this  case  seems 

and  particularly  the  marginal  note  of  doubtful. 
Lord  Dreby  in  Dyer,  32.  b.  are  very 


C  210  ]  Forth  and  others  verstis  Stanton,  Widow. 
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465'  ^^  A  SSUMPSIT.  —  The  pl^ntiffs  dedare,  that  one  Robert 

S6s!  -^^  Stanton,  the  late  husband  of  the  defendant,  wbb  indebted 

Pha^tiffdU  to  John  Neve  and  Timothy  AUopp  in  1002.  for  beer  sold  by 

claret,  that  them  to  him»  and  being  so  indebted,  the  said  Robert  Stanton 

l^ff"^  died ;  after  whose  death  the  defendant  took  into  her  hands 

tettator  was  ^ 

indebted  to  A.  goods  and  chattels  of  the  said  Robert  Stanton^  of  the  Yolue  of 

tcstatOT^BdnUi  ^^^  *^d  administered  those  goods  and  chattels,  as  executor 

assigned  the  of  the  will  of  the  said  Robert,  and  that  afterwards  the  defend- 

and  ap^nted  '  <^^  ^^  P^d  4021,  parcel  of  the  said  1002.,  to  the  said  Neve 

him  to  receive  BXkdAlsopp.     And  whcrcas  the  said  Neve  and  ^&€p/?  afterwards 

use;  and  de^  had  assigned  to  and  appointed  the  plaintifft  to  receive  of  the 

fendant  in  defendant  60L,  residue  of  the  said  1002.,  to  the  proper  use  of 

consideration  ,     ,  • 

that  piaindflf  the  plaintifis,  whereof  the  defendant  had  notice  given  to  her: 

d^endant^or  whereupon  the  defendant,  in  consideration  that  the  plaintifTs 

his  debtor,  at  the  spccial  instance  and  request  of  the  defendant,  would 

payit  to  plain-  «^c<5ept  ihc  defendant  to  be  their  debtor  for  the  stud  60i,  un- 

tiflr.    This  is  dcrtook  and  promised  the  pkdntiffs  to  pay  them  the  said  602. 

ooosideration  to  -^d  the  plaintiffs  avcr  that  they  had  accepted  the  sud  defend- 

support  the  m^t  to  be  their  debtor.     And  they  also  declare  upon  an  insimul 

charge  de-  computasset  for  602.  more*    Yet  the  said  defendant  had  not 

l^^^t  de  pij^  ^Q  several  sums,  to  the  damage  of  the  plaintiflfs. 
i»ni«.(i)  The  defendant  as  to  the  insimul  computasset^  pleaded  nan 

(1 )  But  if  the  promise  be,  in  consider^  Bridgewater,     S.  C.  Hard.  74.     1  Lev. 

ation  t^  forbearance  by  such  assignee  188.  Russet  v.  Haddock,    For  it  is  suf- 

of  the  debt,  to  sue  the  executor  or  ad-  Hcient  in  the  case  of  any  other  debtor, 

ministrator,  that  is  a  sufficient  consider-  whom  the  assignee  of  the  debt  forbears, 

ation*    1  Rol.  Abr.  2a  pi.  1 1.    Pitt  v.  at  his  request,  to  sue*    Hard.  ?!•   Rej^ 
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assumpsit,  and  upon  the  issue  tried^  a  verdict  was  found  for     Forth  v. 
the  defendant.     And  as  to  the  said  special  promise,  the  de-     Stanton. 
fendant  pleaded  in  bar,  that  the  plaintiffs  did  not  shew  her  any 
writing,  or  deed,  whereby  the  said  Neve  and  Alsopp  had  as- 


fwids  V.  Prosser.  1  Vent.  153.  Ohle  v. 
DitiUsfield.  1  Rol.  Abr.  29.  pL  60. ; 
though  Potter  y.  Turner ^  Winch,  7.  and 


Palm.  185.  S.  C,  vas  decided  to  the 
contrary :  but  this  is  contradicted  by 
all  the  other  authorities,  (a)   If  forbear- 


(a)  [7  A.  &  E.  19.  Morton  v.  Bum. 
2N.&  P.  297.  S. C.  Accord.'\   Although 
a  chose  in  action  cannot  be  assigned  in 
law,  yet  it  may  in  equity ;  and  the  for- 
bearance of  the  assignee  to  sue  either 
at  law  in  the  name  of  the  assignor 
(which  the  courts  permit,   1  T.  R.  26. 
Delaney  v.  Stoddart)  or  in  equity  in  his 
own  name,  is  as  beneficial  to  the  debtor 
as  if  the  assignee  had  been  the  original 
creditor  and  had  forborne ;  it  is  there- 
fore   a  good  consideration  for  a  pro- 
mise to  pay  the  assignee.   The  courts  of 
law  have    in  several  instances  taken 
notice  of  assignments  of  ckoses  in  ac- 
tion. In  1  T.  R.  619.   Winch  v.  Keeley, 
the  plaintiff,   a  bankrupt,   sued   for  a 
debt  which  he  had  assigned  to  a  third 
person    before   his    bankruptcy:    the 
defendant  pleaded  the  bankruptcy,  and 
the  plaintiff   replied    the   assignment. 
The  court  held  the  replication  good, 
because  the  debt  so  assigned  did  not 
pass   under  the  commission.     4  T.  R. 
690.   Howell  v.  M'lvers.  S.  P.     3  Bos. 
&  PuU.  40.  Carpenter  v.  MameL  [9  A. 
&  E.  292.  Dangerfield  v.  Thomas.  1  P. 
&  Dav.  287.    S.  C.    8  M.  &  W.  743. 
Pamham  v.  Hurst    See  further  9  Bing. 
372.     Crowfoot  v.  Gumey,     2  M.  & 
Scott,  473.  S.  C.  5  A.  &  E.  107.    Tth- 
bits  V.  George.      6  N.  &  M.  804.  S.  C. 
9  A  &  E.  375.     Hutchinson  v.  Hey^ 
worth.     1  P.  &  Dav.  266.  S.  C]    So 
in  1  Bos.  &  Pull.  447.  Legh  v.  Legh, 
where  the  assignee  sued  in  the  name 
of  the  obligee,  the  court  set  aside  a 
plea  of  release  by  the  obligee.    But 

VOL.  I. 


the  assignee  of  a  bond,  originally  given 
by  the  plaintiff  for  the  use  of  another, 
cannot  set  it'  off  in  an  action  against 
himself.    16  East,  36.   Wakev.  Tinhler. 
[So  where  the  plaintiff  had  bargained 
with    one  J.  K   for  the  purchase   of 
houses,  and  the  defendant,  in  consider- 
ation that  the  plaintiff  would  sell  and 
give  up  to  him  (the  defendant)  the  said 
bargain,  promised  to  pay  him  a  certain 
sum,  it  was  held,  that  there  was  nothing 
illegal  in  such  an  assignment  of  a  chose 
in  action,  and  that  it  was  a  good  consi- 
deration for  the  defendant's  promise. 
2Bmg.  ^37.  Seaman  y.  Price.  10  Moore, 
34.    S.  C.  4  B.  &    C.  525.   S.  C.    in 
error.]     See  the  observations  of  Hul- 
lev  J.  as  to  assignments  of  choses  in  ac- 
tion,2in  4  T.  R.  340.  Mas^  v.  Miller. 
The  assignee  of  a  Scotch  bond  may  sue 
here  in   his  own  name  in  assumpsit. 
8  T.  R.  595.  Innes  v.  Dunlop.    The  as- 
signee of  an  Irish  judgment  by  cognovit^ 
may  sue  here  in  his  own  name.  3  Taunt. 
82.     0*Callaghan  v.  Marchioness  Tho' 
mond.     The  assignee  of  an  India  bond 
formerly  could  not ;  13  East,  509.  Glyn 
y. Baker;   but  now  he   may  by  stat. 
51  Geo.  3.  c.  64.  s.  4.     The  assignee  of 
an   India  certificate   cannot;   16  Yes. 
443.    Williamson  v.  Thompson;  [nor 
the  trustee  under  54  Geo.  3.    c.  137. 
(Scotch  Bankrupt  Act).  6  M.  &  S.  126. 
Jeffery  v.  M^Taggart.    See  now  stat.  2 
&  3  Vict.    c.  41.   and  2  Scott,  N.  R. 
229.   Furgusson  v.  Spencer ;  where  it 
was    held    that    the    assignees   of   an 
Irish  bankrupt  can  sue].    Bills  of  es- 
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ngned  to  them,  or  appointed  them]  to  reo^ye>  the  said  602.  to 
their  own  use ;  and  this  she  is  ready  to  verify,  &c«[:  upon  which 
the  plaiiiti&  demurred  in  haw* 

And  now  after  verdict  for  the  defendant,  the  plaintif& 


ance  to  sue,  by  an  assignee  of  a  debt,     executor,  &c  liable  de  bonis  propriiSf 
be  a  sufficient  consideration  to  make  an    forbearance,  by  the  creditor  himself. 


change  and  promissory  notes  are  as- 
signable, 60  as  to  give  the  assignee  a 
right  of  action  in  his  own  name>  the 
former  by  the  common  law,  the  latter 
by  Stat  3  &  4  Ann.  c  9.  s.  1.  In  a 
modem  case  it  was  decided,  that  nego- 
tiable instruments  are  to  be  considered 
rather  as  personal  chattels,  than  as 
ckoges  in  action ;  and  it  was  held,  that 
where  a  bill  of  exchange  had  been 
given  to  a  feme  sole,  who  married  be- 
fore it  became  due,  her  husband  might 
maintain  an  action  ppon  it  in  his  own 
name  without  joining  the  wife,  and 
without  any  indorsement  having  been 
made  by  her.  1B.&A.218.  M^NeU- 
age  v.  HoUoway.  However,  husband 
and  wife  may  join  in  an  action  on  a 
note  given  to  the  wife  during  coverture ; 
at  least  if  it  do  not  appear  that  she  was 
not  the  meritorious  cause  of  action; 
2M.&S.S9S.  PhiUiskirhY.PluckweUs 
and  where  a  note  is  given  to  the  wife 
during  coverture,  for  securing  her 
money,  part  of  which  the  husband  re- 
ceives and  dies,  the  renuiinder  will  sur. 
Vive  to  the  wife ;  2  Madd.  ISS.  Nash  v. 
Nctsh  ;  in  which  last  case  the  Master  of 
the  Rolls  [Sir  7%05.  P/ttifter]  treated 
the  note  as  a  chose  in  action.  [See  also 
2B.&Ad.  447.  Richards  \.  Richards. 
6  M.  &  W.  42S.  Gaters  v.  Madety; 
which  authorities  are  decisive  in  favour 
of  the  wife's  right,  by  survivorship,  to  a 
note  made  to  her  during  coverture, 
(though  it  will  pass  by  the  indorsement 
of  the  husband  alone,  2  A  &  £•  30. 
Mason  v.  Morgan,  4  Nev.  &  M.  46. 
S.  C)  and   qualify^  if   they  do  not 


overrule,  the  doctrine  laid  down  in 
M^NeUage  v.  HoUoway,  that  a  pro- 
missory note  may  be  treated  as  a  chat- 
tel in  possession.] 

Stock  and  money  in  the  public  funds 
are  not  goods  and  chattels,  but  chases 
in  action,  and  do  not  pass  by  a  grant  of 
bona  et  cataUa  fekmum.  5  Price,  217* 
Rex  V.  Capper  and  others. 

Of  late,  other  mercantile  instrument:* 
have  been  held  to  be  transferable  by 
indorsement,  so  as  to  vest  the  property 
in  the  assignee,  and  enable  him  to  sue  in 
hb  own  name :  as  bills  of  lading,  5  T.  R. 
683.  Lichbarrow  v.  Mason,  [Mood.  6c 
M.511.  Renteriav.Rudingy']  and  West 
India  Dock  warrants,  1  B.  Moore,  12. 
Zwinger  y.  Samuda.  7  Taunt  265.  S.C. 
7  Taunt  278.  Lucas  v.  Dorrien.  1  B. 
Moore,  29.  S.C.  [See  further,  as  to 
foreign  government  securities,  3  B.  & 
C.  45.  Gorgier  v.  Mieville,  7  Bing. 
284.  Lang  v.  Smyth.  5  M.  &  P.  78. 
S.  C]  An  assignment  of  a  chose  in 
action  need  not  be  bv  deed.  4T.  R. 
690.  Howell  v.  M^Ivers.  Nor  indeed 
need  it  be  in  writing.  4  Taunt  326. 
Heath  v.  Hall. 

[There  is  an  exception  to  the  general 
rule  of  law,  that  a  chose  in  action  cannot 
be  assigned,  viz.  that  where  there  is*  a 
debt  due  from  A.  to  JB^  and  a  debt  to 
the  same  or  a  larger  amount  due  from 
C*  to  A.9  and  the  three  agree  that  C 
shall  be  J?.'s  debtor  instead  of  A.y  and 
C.  promises  to  pay  B^  the  latter  may 
maintain  an  action  against  C.  5B.  & 
A.  228.  Wilson  V.  Coupland.  3B.&C. 
842.   Hodgson  v.  Anderson*      5  D.  & 
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moved  the  matter  in  law  upon  the  defendant's  special  plea^ 
whidi  was  agreed  by  all  to  be  bad :  but  the'  defendant's  coun- 
sel insisted^  that  the  declaration  was  insufSdent^  because  here 
is  no  sofficient  consideration  to  found  the  promise.     For  the 


Forth  r. 

Stanton. 


must  of  coarse  be  a  sufficient  con- 
sideration. 9  Rep.  94.  a.  Bane'^  case. 
Cro.  Eliz.  644.    Chambers  v.  Leversage^ 

1  Rol.  Abr.  15.  pi.  3.  Ibid.  24.  pi.  S3. 

2  Lev.  122.  Bawes  v.  Smith.  And  it  is 
not  necessary  in  the  case  of  forbearance, 
where  the  executor,  &c.  is  charged  de 
bonis  propriiSf  to  aver  in  the  declaration 
that  defendant  had  assets.  9  Rep.  94. 
But  it  is  said  in  this  last  case,  that  if 
there  be  no  assets,  it  shall  be  given  in 
evidence.    This  opinion  has  been  over- 


ruled since.  1  Rol.  Abr.  24.  pi.  S3. 
2  Rol.  Abr.  684.  pi.  5.  ;Yelv.  11.  Go- 
ring  v.  Goring.  2  Lev.  S.  Davis  v.  Rey^ 
ner.  1  Vent.  [120.  Davis  v.  Wright. 
But  in  an  action  against  him  in  the  cha- 
racter of  executor,  &c.  to  recover  a  de- 
mand out  of  the  testator's  estate,  a  pro- 
mise by  the  executor  is  a  mere  nudum 
pactum,  if  there  were  no  assets.  5  T. 
R.  8.  Pearson  v.  Henry.  7  T.  R.  350. 
note  (a),  Bonn  v.  Hughes.  (6)  In 
1  Yes.  126.    Beech  v.  Kennegal,  Lord 


R.785.  S.C.  8B.&C.S95.  Fairliev. 
DenUm.  2  M.  &  R.  358.  S.C.  But  it 
is  a  necessary  ing)redient  to  this  ex- 
ception, that  the    original   debt   from 

A.  to  B.  should  be  extinguished ;  for 

B.  cannot  sue  C,  if  he  retains  the 
right  to  sue  A.  3  B.  &  C.  591.  Cuxon 
Y.Chadley.  5  D.  &  R.  417.  S.C.  4B. 
&C.16S.  Wharton  Y.Walker.  6  D.  & 
R.  288.  5.  C.  (See,  also,  6  M.  &  S. 
289.  Parker  v.  Wise.)  It  is  ako  essen- 
tial, that  at  the  time  when  C.  promised 
to  pay  B.y  there  should  be  an  ascer- 
tained debt  due  from  A.  to  B.     8  B.  & 

C.  395.  And  in  the  action  brought 
against  C.  by  B.,  he  must  declare  spe- 
cially on  the  agreement ;  for  he  cannot 
recover  as  for  money  had  and  received 
to  his  use ;  4  B.  &  C.  163. ;  unless  C. 
were  originally  indebted  to  A,  for  money 
had  and  recf^ived.    5  B.  &  A.  228. 

So  if  a  debtor,  by  an  order  given  to 
his  agent,  appropriates  a  fund  in  his 
hands  to  the  discharge  of  the  debt,  and 
the  agent  pledges  himself  to  the  cre- 
ditor so  to  appropriate  the  fuad,  the 
order  is  irrevocable ;  3  B.  &  C.  842. 
9Bing.372.  2  Ruse,  dr  M.  457-  Fitz- 
geraid  v.  Stewart;    and  the  creditor 


may  sue  the  agent.  5  A.  &  £.  548. 
Lilly  V.  Hays.  1  N.  &  P.  26.  S.  C.  And 
the  existence  of  the  debt,  though  not 
due  instanter,  is  a  good  consideration 
for  the  appropriation.  9M.&W.  411. 
Walker  y.  Bostron,  But  the  creditor 
cannot  sue  the  agent,  unless  the  latter 
has  assented  to  the  appropriation  so  as 
to  pledge  himself  to  the  creiditor;  foi 
otherwise  the  debtor  may  countermand 
the  order,  and  there  is  no  privity  be- 
tween the  creditor  and  the  agent  14 
East,  582.  Williams  v.  EveretL  3  B. 
&;  A.  643.  Yates  v.  BeU.  4  B.  &  C. 
163.  1  C.  &  J.  83.  Wedlake  v.  Hur- 
ley. 3  Meriv.  652.  Scott  v.  Porclier. 
4  6.  &  Ad.  611.  Baron  v.  Husband. 
1  Nev.  &  M.  728.  S.  C.  5  B.  &  Ad. 
504.  Howell  v.  Batt.  2  Nev.  &  M.  381. 
S.  C.  1  M.  &  W.  365.  Britid  v.  Hamp- 
shire. 5  A.  &  E.  115.  116.  6  Nev.  & 
M.  807.  6  M .  &  W.  22.  SeweU  v. 
Baby.'] 

(b)  [But  even  in  this  case  it  is  not 
necessary  to  aver  in  the  declaration 
that  the  defendant  had  assets.  7  Taunt. 
580.  Powell  V.  Graham.  1  B.  Moore, 
305.  S.  C.  3  Bing.  20.  Dowse  v.  Coxe. 
10  B.  Moore,  272.  S.  C] 
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defendant  before  the  promise  did  not  owe  any  thing  to  the 
plaintiffs,  but  to  Neve  and  Alsopp :  and  by  their  assignment 
they  did  not  transfer  any  property  or  interest  in  the  debt, 
being  a  chose  in  action,  but  only  gave  an  authority  to  the  plain- 
tiffs to  receive  it,  if  the  defendant  would  pay  it.  But  if  the 
defendant  will  not  pay  it,  the  plainti£&  cannot  bring  any 
action  against  her,  but  Neve  and  Alsopp  must  sue  for  it.  It 
is  true,  indeed,  that  if  the  defendant  had  pidd  the  602.  to  the 
plaintiff,  she  would  be  discharged  against  the  said  Neve  and 
Alsopp  ;  but  in  this  case  the  defendant  refused  to  pay ;  there- 
fore Neve  and  Alsopp  ought  to  bring  the  action  against  her, 
and  not  the  plaintiffs,  who  have  not  any  interest  in  the  debt* 
And  this  case  is  no  more,  than  if  I  promise  a  stranger,  to 
whom  I  do  not  owe  any  thing,  that  if  he  will  accept  me  to 
be  his  debtor  for  602.,  I  will  pay  it  to  him*,  yet  this  is  but  a 
nudum  pactum^  because  I  was  not  indebted  to  him  before. 
And  my  promise  to  pay,  if  the  other  will  receiye  it,  is  nothing 
but  a  mere  volimtary  promise,  which  does  not  bind  me  at  all. 
And  in  the  present  case,  if  the  promise  should  be  good,  the 
defendant  would  be  charged  de  bonis  proprOs,  where  she  was 
chargeable  to  Neve  and  Alsopp  only  de  bonis  testatoris  ;  and  yet 
here  is  no  consideration  at  all  so  to  charge  her^  and  of  this 
opinion  was  the  whole  court  And  judgment  at  the  prayer  of 
the  plaintiffs'  counsel  was  giyen  for  the  defendant,  that  plain- 

Hardtoiche  observes,  that  if  an  executor  ance ;  or  if  admission  of  assets  is  implied 

promises  to  pay  a  debt  of  his  testator,  by  the  promise ;  otherwise  it  will  be 

a  consideration  must  be  alleged ;  as  of  but  nudum  pactum,  and  not  personally 

assets  come  to  his  hands ;  or  of  forbear-  binding  upon  the  executor,  (c) 


*  Doct  and 
Stud.  Dial.  2. 
c.  24. 


(c)  In  all  cases  of  forbearance  to  sue, 
such  forbearance  must  be  either  ab« 
solute ;  Cro.  Jac.  683.  Mapes  v.  Sydney  ; 
or  for  a  definite  time ;  Cro.  Jac.  47* 
Fish  V.  Richardson  ;  or  for  a  reasonable 
time ;  1  Rol.  Abr.  24.  pi.  S3.  Johnson 
V.  WhitcoU  [see  7  B.  &  C.  423.  Payne 
V.  Wilson'^:  forbearance  for  a  littles 
1  Rol.  Abr.  23.  pi.  25. ;  or  for  some 
time;  ibid.  pi.  26. ;  is  not  sufficient  It 
must  be  shewn  in  the  declaration,  that 
there  was  some  person  liable  to  be 
sued ;  4  East,  455.  Jones  v.  Ashburn" 
ham  ;  but  the  omission  is  cured  by  ver* 
diet   1  N.  R.  172.  Marshall  v.  Birhrn^ 


shaw.  And  it  is  not  necessary  to  state 
the  precise  nature  of  the  debt  forborne* 
Cro.  Jac.  396.  I^ome  v.  Fuiier.  Cro. 
Jac  548.  Austen  v.  Bewley.  So  desist* 
ing  from  a  complaint  before  a  justice  of 
the  peace,  Cro.  Eliz.  881.  Rippon  ▼ 
Norton,  is  a  sufficient  consideration; 
or  forbearing  to  proceed  upon  a  cap,  ut^ 
iagatum.  Cro.  Eliz.  909.  Jennings  v. 
Harley.  Yelv.  19.  S.  C.  See  Selwyn's 
N.  P.  49.  tit  Assumpsit,  where  all  the 
cases  are  collected.  See  further,  as  to 
forbearance  to  executorsi  post,  2  Saund* 
137 &   Barbery. Fox. 
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tiffi  should  take  nothing  by  their  bilL    Jones  for  the  plaintiffs.     Forth  v. 
Saunders  for  the  defendant.  (2)  Santon. 


(2)  It  appears  by  this  case,  that  6e- 
^are  the  Statute  of  Frauds,  29  Car.  2.  c.  S., 
a  promise  by  an  executor  or  administra- 
tor would  not  make  him  personally  lia- 
ble, unless  a  sufficient  consideration  were 
stated.  So  it  is  since  the  statute,  though 
such  promise  be  in  writing^  For  the 
statute  has  made  no  alteration  in  the 
mode  of  pleading,  and  consequently  it 
does  not  appear  upon  the  declaration, 
whether  there  was  a  promise  in  writing 
or  not  It  18  matter  of  evidence  only ; 
2  SalL  519.  Anon.  3  Burr.  1890.  WiU 
Hams  ¥•  Leper  per  YcUes  justice.  It  is 
as  necessary^  therefore,  that  a  sufficient 
consideration  should  be  alleged  in  the 
declaration  since  the  statute,  as  it  was 
hfcrt.  The  common  law  requires,  that 
there  should  be  a  sufficient  consideration 
to  support  the  promise,  and  the  siatuie 
adds  a  still  further  requisite,  namely, 
that  the  promise  should  be  in  writing. 
7  Brown,  P.  C.  5S6.  Rann  t.  Hughes, 
S.  C.    7  T.  R.  350.  note  (a).     I  Ves. 


126.  Reeeh  v.  KennegaL  Cowp.  28r>. 
Hawkes  v.  Saunders.  The  fourth  sec- 
tion of  the  statute  enacts,  (inter  alia,) 
^*  that  no  action  shall  be  brought,  where- 
'^  by  to  charge  an  executor  or  admini- 
**  strator,  upon  any  special  promise  to 
«  answer  damages  out  of  his  own  estate, 
**  or  whereby  to  charge  the  defendant 
*'  upon  any  special  promise  to  answer 
**  for  the  debt,  default,  or  miscarriage 
**  of  another  person,  unless  the  agree- 
^*  ment  upon  which  such  action  shall  be 
<'  brought,  or  some  memorandum  or 
<'  note  thereof  shall  be  in  writing^  and 
**  signed  by  the  party  to  be  charged 
''  therewith^  or  some  other  person  there- 
<<  unto  by  him  lawfully  authorised." 
The  word  ''  agreement/'  used  in  this 
section,  means  the  consideration  of  the 
promise;  and  therefore  the  consideration 
of  the  promise  must  be  in  writing  as  well 
as  the  promise  itself^  otherwise  it  is  void. 
5  East,  10.  Wain  v.  Warlters.  (d)  We 
have  already  seen,  that  a  prombe  by  an 


(d)  The  doctrine  here  laid  down  was 
very  much  doubted  in  several  subse- 
quent cases,  but  was  fully  established 
in  the  case  of  Saunders  v.  Wakefield, 
4B.&A.595.9  where  all  the  previous 
authorities  upon  the  subject  are  col- 
lected. See  also  3  I^od.  &  Bing.  14. 
Jenkins  ▼•  Reynolds,  It  is  however 
sufficient,  if  the  consideration  can  be 
gathered  fVom  the  whole  tenor  of  the 
writing,  and  it  is  not  necessary  that  it 
should  b?  stated  on  the  face  of  it  in 
express  terms.  9  East,  348.  Stadt  v. 
LiU.  1  Camp.  242.  S.  C.  15  East, 
272.  Baieman  v.  Phillips.  Holt's 
Ni,  Pri.  Gas.  153.  Morris  v.  Siacy.  3 
Brod.  k  Bing.  211.  Russell  v.Moseleg. 
[1  Bing.  196.  Stead  \.  Liddard.    8  B. 


Moore,  2.  S.  C.  4  Bing.  455.  Benson 
V.  Hippius.  1  M.  &  P.  246.  S.  C.  M. 
&  Malk.  389.  Newbury  v.  Armstrong. 
6;  Bing.  201.  S.  C.  5  Bligh,  N.  S.  1. 
Lysaght  v.  Walker.  1  A.  &  E.  57. 
Shortrede  v.  Cheek.  3  Nev.  &  M.  866. 
S.  C.  5  Bing.  N.  C.  559.  EmmeU  v. 
Reams.  7  Scott,  687.  S.  C.  5  Bing. 
N.  C.  577.  Dutchman  v.  Tooth.  7  Scott, 
710.  S.  C.  5  M.  &  W.  498.  Kennaway 
V.  Treleavan.  7  M.  &  W.  410.  Jarvis 
V.  Wilkins.  But  the  rule  is  perfectly 
settled,  that  the  consideration  must  ap- 
pear upon  the  face  of  the  instrument 
itself,  neither  in  express  terms,  or  by  ne- 
cessary implication.  3  Bing.  107.  Mor- 
ley  V.  Boofhby.  10  B.  Moore,  395.  S.  C. 
5  Bing.  34.  Lees  v.  Whitcomb.    2  M.  & 
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executor.  Sec,  in  writing  will  not  bind 
him,  without  a  sufficient  consideration. 
So  with  respect  to  promises  to  answer 
for  the  debt,  &c.  of  another,  or  colla- 
teral promises  as  they  are  generally  call- 
ed, there  must  be  a  sufficient  consider- 
ation, such  as  forbearance,  &c  alleged  in 
the  declaration,  otherwise  they  also  are 
not  binding,  though  reduced  into  torit* 
ing  :  as,  where  A,  has  sold  and  delivered 
goods  to  B,y  and  afterwards  C  promises 
A*  in  writing  to  pay  for  them,  this  pro- 
mise is  a  mere  nudum  pactum^  and  void, 
because  it  was  so  at  the  common  law, 
and  the  statute,  as  we  have  seen,  makes 
no  alteration.  1  Rol.  Abr.  27*  pi.  49.  (e) 
But  if  C  had  requested  A,  to  forbear 


to  sue  B,  for  the  debt,  and  A,  bad  for* 
borne  accordingly,  that  was  a  good  con- 
sideration at  the  common  law  to  support 
such  promise.  Ibid.  And  is  good  since 
the  statute,  if  the  promise  be  in  writing. 
2  Str.  87S.  King  v.  Wihon.  Bull.  N.P. 
281.  2  Wils.  94^  Fish  ▼.  Htttx^inmn. 
So  if  A*  promises  B.  in  writing,  that  in 
consideration  he  will  sell  goods,  &c  to 
C,  if  he  does  not  pay  for  them  in  a  given 
time,  A.  will ;  this  is  a  good  promise 
since  the  statute,  because  it  was  a  suffi* 
cient  consideration  before.  1  Rol.  Abr. 
20.  pi.  14.  Turner  r.  PkiiUps.  1  Salk. 
28.  Birkmgrv.DameiL  But  where  the 
promise  is  founded  upon  some  new  con- 
sideration, sufficient  in  law  to  support 


P.  86.  S.  C.  I  Cr.  &  Jerv.  461.  Cole 
V.  Dger.  5B,  &  Ad.  1109.  James  v. 
Williams.  3  Nev.  h  M.  196.  S.  C. 
1  Bing.  N.  C.  lOS.  BusheU  v.  Beawm. 
4M.&S.  622.  S.  C.  2A.  &E.  473. 
Clancy  v.  Piggott.  4  Nev.  k  M.  496. 
S.  C.  1  Bing.  N.  C.  761.  Hawes  v. 
Armstrong.     1  Scott,  661.  S.  C.     8  A. 

6  E.  846.  Baikes  v.  Todd,  1  Perr. 
k  D.  138.  S.  C.  9  A.  86  E.  693. 
Sykes  V.  Dixon.  1  N.  &  P.  463.  S.  C. 
5  Mees.  &  W.  621.  Bentham  v.  Cooper. 

7  Mees.  h  W.  412.  The  proper 
course  is  to  look  at  the  instrument, 
and  see  whether  the  consideration  stated 
in  it  be  the  same  with  that  alleged  in 
the  declaration  and  no  other.  5  M.  & 
W.  500.  The  statute  however  is  satis- 
fied, if  the  writing  states  the  subject- 
matter  of  the  contract  and  the  consider- 
ation, and  is  signed  hy  the  party  to  be 
charged.  It  need  not  be  signed  by  both 
parties.  2  Bing.  N.  C«  735.  Laythoarp 
v.  Bryant.  1  Scott,  327.  S.C.  Where  a 
contract  in  writing  or  note  exists,  which 
binds  one  party,  any  subsequent  note  in 
writing,  signed  by  the  other,  is  suffi- 
cient to  bind  him,  provided  it  either 
contains  in  itself  tlie  terms  of  the  con- 


tract, or  refers  to  any  writing  which 
contains  them.  3  A.  &  £.  355.  Ddbeli 
V.  BtUchinson.  5  Nev.  &  M.  251.  S.  C. 
Though  the  signature  be  in  the  ban- 
ning or  middle  of  the  instrument,  it  is 
as  binding  as  if  at  the  foot  of  it ;  the 
question  being  open  to  the  jury,  whe- 
ther the  party,  not  having  signed  it  re- 
gulariy  at  the  foot,  meant  to  be  bound 
by  it  as  it  stood,  or  whether  it  was  left 
so  unsigned  because  he  refused  to  com- 
plete it  2  Mees.  &  W.  653.  Johnson 
V.  Dodgson.  Seeus^  where  the  instru- 
ment concludes  '<  as  witness  my  hand," 
and  no  signature  follows.  4  Scott,  N.  R. 
486.  Hubert  v.  T\imer.  A  memorandum 
in  writing  made  after  action  brought, 
is  not  sufficient  9  Mees.  &  W.  36. 
Bill  V.  BamenL  See  1  M.  &  Gr.  773, 
774.  Friehery.  TomUnsony  perMamleJ.'] 
(e)  4  Taunt  117.  Barrelir.  TrussdL 
S.  P.  [2  Mann  &  Gr.  644.  Freng^Y. 
French,  It  was  held,  before  the  stat^ 
9  Geo.4.  c.  14.,  that]  if  the  statute  were 
once  satisfied  by  the  original  promise 
being  in  writing,  a  verbal  acknowledg- 
ment would  be  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations. 
1B.&A.690.    Gibbons  y.  M'Casland. 
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ity  and  18  not  merely  for  the  debt» 
&c  of  another,  such  an  undertaking, 
though  in  effect  it  be  to  answer  for  an- 
t>ther  person,  is  considered  as  an  original 
promise,  and  not  within  the  statute: 
as  where  A,  prombes  J9.  to  pay  him  a 
sum  of  money,  in  case  he  will  withdraw 
his  record  in  an  action  of  assault  and 
battery.  1  Wils.  S05.  Read  v.  Nash. 
S.P.  5  Mod.  205.  Stephens  V.  Squire. 
3  Burr.  1886.  Williams  \.  Leper.(J)  A 
distinction  was  formerly  taken  between 
a  promise  for  the  payment  of  goods,  &c. 
for  another  before  and  after  the  delivery. 
The  former  was  held  to^be  an  original 
undertaking,  and  so  not  within  the  sta- 
tute, but  the  latter  a  collateral  under- 
taking, and  therefore  within  the  statute. 


Cowp.  228.  Jones  v.  Ckioper.  But  this 
distinction  has  been  since  overruled, 
and  the  construction  now  is,  that  if  the 
person  for  whose  use  the  goods  are 
furnished  is  liable  at  ally  any  promise 
by  a  third  person,  upon  sufficient  con- 
sideration, to  pay  that  debt,  must  be 
in  writing.  2  T.  R.  80.  Matson  v, 
Jf^ram.  1  H.  Black.  120.  Anderson 
V.  Hayman,  1  Salk.  27.  Birhmyr  v. 
Darnell.  2  Ld.  Raym.  1085.  S.  C.  (g) 
It  is  very  oflten  the  subject  of  inquiry 
at  Nisi  Prius  to  whom  the  credit  was 
given,  and  such  nice  distinctions  have 
been  taken  on  the  wording  of  the  pro- 
mise, as  to  make  it  impossible  to  lay 
down  any  precise  rule 'of  construction, 
but  the  jury  must  determine  to  whom 


(/)  1 B.  &  A.  297.  Goodman  v.  Chase^ 
where  the  defendant,  in  consideration 
that  the  plaintiff  would  discharge  out  of 
custody  a  person  taken  on  a  ca.  sa.  at 
the  suit  of  the  plaintiff,  promised  to  pay 
the  debt  on  a  certain  day,  or  render  that 
person;  and  the  court  held,  that  the  pro- 
mise was  not  within  the  statute,  because 
the  debt  was  gone  by  the  discharge  of 
the  debtor  out  of  custody.  See  also 
5  Taunt.  450.  Brouming  v.  Stallard. 
[1  Q.;B.  933.  Lane  v.  Burghart.  So 
where  the  plaintiff  had  issued  execu- 
tion against  one  Llogdj  and  afterwards, 
with  the  assent  of  all  parties,  Lloyd  con- 
veyed all  his  property  to  the  defendant, 
he  undertaking  to  satisfy  Lloyd's  cre- 
ditors; and  thereupon  it  was  agreed 
between  the  plaintiff  Lloyd  and  the  de- 
fendant, that  the  plaintiff  should  relin- 
qubh  his  execution  against  Lloyd 
(which  he  did)  and  should  look  to  the 
defendant  as  his  debtor  instead  of 
Lloyd;  it  was  held  that  the  defendant's 
undertaking  to  pay  the  plaintiff  was  not 
a  promise  to  answer  for  the  debt  of  a 
third  person,  within  the  statute ;  for 
that  Lloyd  was  discharged  from  the 


debt,  and  would  have  had  a  good  an- 
swer by  plea  if  the  pkintiff  had  sued 
him^  or  by  audOd  quereld  if  the  plaintiff 
had  issued  execution.  3  Bing.  N.  C.  883. 
Bird  V.  Gammon.  5  Scott,  213-  S.  C. 
But  where  one  Buxton  had  commenced 
a  chancery  suit  by  the  plaintiff  as  his 
attorney  against  the  defendant^  and  it 
was  agreed  that  the  suit  should  be  dis- 
continued, and  that  the  defendant  should 
pay  the  plaintiff  the  costs  which  were 
due  from  Buxton,  it  was  held  that  this 
was  a  promise  to  pay  the  debt  of  another 
within  the  statute.  6  A  &  E.  564f. 
Tomlinson  v.  GelL  1  Nev.  &  P.  588. 
S.C. 

For  other  decisions  as  to  what  shall 
be  deemed  the  *^  debt,  default,  or  mis- 
carriage of  another,"  see  3  B.  &  C. 
842.  Hodgson  v.  Anderson.  5  D.  &  R. 
735.  S.  C.  6  Bing.  506.  Adams  v. 
Dansey.  4  Moo.  &  P.  245.  S.  C.  R.  & 
Moo.  348.  Jarmain  v.  Algar.  2  C.  & 
P.  249.  S.  C.  1  Bing.  N.  C.  103. 
Bushell  V.  Beavan.  4  Moo.  &  Sc.  622. 
S.  C] 

(g)  2  Stark.  62.  Colnum  v.  Eyles. 
[3  Dougl.  13.  Peekham  v.  Faria}. 
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the  credit  was  given/  Bull.'  N.  P. 
281.  (h)  If  it  appears  that  the  credit 
was  given  to  the  defendant,  that  is,  if 
the  goods,  &c  were  really  sold  to  him, 
though  delivered  to  another,  the  statute 
is  then  out  of  the  case,  (t)  But  if  it  ap- 
-pears  that  the  person,  for  whose  use  the 
goods  were  furnished,  is  liable,  and  a 
sufficient  promise  in  writing  by  defend- 
ant to  pay  the  debt  is  produced,  though 
the  plaintiff  will  then  be  entitled  to  re- 
cover, yet  it  can  only  be  upon  a  spe- 
cial action  of  assumpsit^  stating  the  par- 
ticular circumstances  of  the  promise, 
and  not  upon  a  general  inddniaius  as^ 
sumpsU  for  goods  sold  and  delivered  to 


defendant,  or  for  goods  sold  to  defend- 
ant and  delivered  to  another  at  defend- 
ant's request,  or  for  goods  sold  and 
delivered  to  another  person  at  the  de- 
fendant's request  2  Vent  36.  Rozer 
v.  Eozer.  Carth.  446.  1  Salk.  23. 
BtUcker  V.  Andrews.  2  Wils.  l^l. 
Marriot  v.  Lister.  1  Burr.  373.  Harris 
V.  HutUbaeh.  1  Bac.  Abr.  163.  Lib. 
Plac  19.  pi.  17.  Clift  59.  contra.  1 
Vent  311.  Kent  v.  Derby >  But  contra- 
dicted by  all  the  later  authorities,  (k) 
Therefore  care  must  be  taken  in  such 
case  to  frame  the  declaration  accord- 
ingly. (/)  What  shall  be  a  sufficient 
consideration  to  support  a  promise,  is 


(A)  1  Bos.  &  Full  158.  Keaie  v.  Tem- 
ple :  and  see  Phillipps  on  Evidence,  5th 
edit.  p.  72,  et  seq. 

(i)  [2  Bing.  439.  Dixon  v.  Hat- 
^/c;?.  lOMoo.42.  S.  C.  2C.  &P.  82. 
DameU  v.  Tratt.  2  Cr.  &  M.  430. 
Simpson  v.  Penton.  1  Cr.  M.&  R.  741. 
Taylor  v.  Hilary.  5  Tyrw.  373.  S.  C. 
2  Cr.  M.  &  R.  627.  Andrews  v.  Smith. 
7  M.  &  W.  165.  Sweeting  v.  Asplin. 
Accord.'} 

(k)  2  Camp.  215.  Mines  v.  Scul- 
thorpe.  [The  defendant  may,  under 
the  genend  issue,  raise  the  objection 
that  there  was  no  memorandum  or  note 
in  writing,  &c.  of  the  contract  to  satisfy 
the  statute.  5M.&W.456.  BuUemere 
V.  Hayes.  11  A  &  £.  438.  Eastwood 
y.Kenyon.  3  P.  &  D.  276.  S.  C.  And 
a  plea  setting  up  this  defence  specially 
is  bad  on  special  demurrer,  as  being 
nothing  but  an  argumentative  denial  of 
the  contract  10  M.  &  W.  393.  Leaf 
V.  Tuton.  See  also  11  Price,  500.  per 
Wood  B.,  and  5  BUgh,  N.  S.  25.  Lysaght 
V.  Walkcry  per  Lord  Tenterden.  If  the 
plaintiff  replies  to  such  a  plea,  instead 
of  demurring,  he  may  plead  that  there 
was  such  a  memorandum,  &c.,  without 
setting  it  out    5  BUgh,  N.  S.  1.    2  A. 


&  £.  78.  Wakeman  v.  Sutton.    4  Nev. 
&M.  114.S.C.] 

(/)  Though  in  a  declaration  it  be  not 
necessary  to  state  the  promise  to  have 
been  in  writing,  yet  if  the  defendant 
plead  in  bar  any  agreement  which  is 
required  by  the  statute  to  be  in  writing, 
he  must  state  it  to  be  so.  Com  Dig. 
Action  {^Assumpsit  (F.  3.),  post,  276  a. 
note  (2)  ad  fin.  The  clause  of  the  Sta- 
tute of  Frauds,  as  to  charging  the  de- 
fendant on  any  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage 
of  another  person,  applies  to  promises  to 
answer,  for  the  tortious  drfault  or  mis- 
carriage  of  another,  as  well  as  for  his 
breach  of  contract ;  therefore,  where  A. 
had  ridden  the  plaintiff's  horse  without 
his  leave,  and  thereby  caused  his  death, 
it  was  held,  that  a  promise  by  the  de- 
fendant to  pay  the  plaintiff  the  damage 
he  had  sustained,  in  consideration  of 
the  plaintiff  forbearing  to  sue  A.^  was 
void,  not  being  in  writing.  2  B.  &  A. 
613.  Kirkham  v.  Marter.  Lord  C.  J. 
Abbotty  in  delivering  his  judgment  in 
this  case,  distinguished  it  from  Read  v. 
Nash  above  cited ;  but  with  all  submis- 
sion, it  seems  that  Kirkham  v.  Marter 
has  in  effect  overruled  Read  v.  Nash. 
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a  subject  of  frequent  discussion  in  our    any  damage^  or  any  suipennofh  or /or. 
books.    Perhaps  the  best  rule  is,  that    bearance  of  his  rights  or  any  postibility 


The  principle  of  that  decision  was,  that 
it  did  not  appear  that  the  third  person 
was  liable  for  the  alleged  assault ;  nei- 
ther does  it  appear  in  this  case,  that 
A.  was  liable  for  the  death  of  the 
horse,  except  indeed  by  the  admission 
of  the  defendant  to  that  effect,  contained 
in  his  request  to  the  plaintiff  to  forbear 
from  suing  A. ;  and  in  Read  v.  Ncuh 
the  admission  of  the  defendant,  that 
the  third  person  was  liable  for  the 
alleged  assault,  contained  in  his  request 
to  the  plaintiff  not  to  continue  his  suit, 
is  equally  strong.  If  it  be  said  that  in 
Bead  v.  Nashj  the  defendant  in  the 
original  action  might  have  obtained  a 
verdict,  so  in  Kirkham  v.  Mattery  if  an 
action  had  been  brought,  non  constat, 
that  A,  might  not  have  proved  the  horse 
to  have  died  from  some  other  cause 
than  that  which  was  alleged.  The 
ground  taken  in  Bead  v.  Nashy  that  the 
promise  was  an  original  promise,  founded 
on  a  new  consideration,  seems  equally 
to  extend  to  all  cases  of  promises  to 
answer  for  the  debt,  default,  or  mis- 
carriage of  another ;  for  it  is  clear  that 
the  mere  existence  of  the'debt,  default, 
or  miscarriage,  is  not  sufficient  to  sup- 
port the  promise :  there  must  be  some 
consideration  for  it ;  and  therefore  the 
promise  must  in  all  cases  be  founded 
on  a  new  consideration.  The  question 
indeed  is,  What  is  the  promise  ?  whe- 
ther it  be  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another 
for^which  that  other  remains  liable, 
not  what  the  consideration  for  that  pro- 
mise is ;  for  it  is  plain,  that  the  nature 
of  the  consideration  cannot  effect  the 
terms  of  the  promise  itself,  unless,  as 
in  the  case  of  Goodman  v.  Chase,  it  be 
an  extinguishment  of  the  liability  of  the 
original  party.    The  case  of  WitUams 


V.  Leper,  above  cited,  was  different : 
there  A,  being  indebted  for  rent,  as- 
signed his  effects  to  the  defendant  in 
trust  for  his  creditors;  the  defendant 
advertised  a  sale,  and  on  the  landlord's 
threatening  to  distrain  the  effects,  pro- 
mised that  if  he  would  not  distrain,  he, 
the  defendant  would]  pay  the  rent. 
Aston  J.  considered  the  goods  as  the 
debtor,  and  therefore  that  the  promise 
was  not  to  pay  the  debt  of  another^  but 
the  debt  for  which  the  goods  were 
liable,  of  which  goods  the  defendant 
was  the  owner:  and  it  is  submitted 
that  this  is  the  true  ground  of  the  de- 
cision, and  that  if  the  defendant  had 
not  been  the. owner  of  the  goods,  the 
promise  must  have  been  in  writing.  The 
case  of  Houlditeh  v.  MUne,  3  Esp.  86. 
is,  perhaps,  the  most  difficult  to  be  re- 
conciled with  the  view  of  the  subject 
here  taken:  there  the  defendant  sent 
the  carriages  of  a  third  person  to  the 
plaintiff  to  be  repaired ;  they  were  re- 
paired, and  sent  on  board  a  ship  by  the 
defendant's  order,  and  on  his  saying 
that  he  would  pay  for  the  repairs ;  but 
the  bill  was  headed  by  the  plaintiff  to 
the  third  person.  Lord  Eldon  C.  J.  is 
reported  to  have  held,  that  the  case 
was  not  within  the  statute,  because  the 
plaintiff  had  a  lien  on  the  carriages, 
with  which  he  had  parted  at  the  de- 
fendant's request.  If  this  were  the 
true  ground  of  the  defendant's  liability, 
the  arguments  now  suggested  fall  to 
the  ground ;  but  it  is  submitted,  with  all 
due  deference  to  so  high  an  authority, 
that  the  circumstances  of  the  case  shew 
the  credit  to  have  been  given  to  the 
defendant,  and  that  the  real  owner  of 
the  carriages  was  not  at  all  liable ;  and 
that,  on  this  ground,  the  case  was  clearly 
not  within  the  statute.    The  cases  of 
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of  a  lofs  occasioned  to  the  plaintiff  by 
the  promise  of  another,  is  a  sufficient 
consideration  for  such  promise,  and  will 
make  it  binding,  although  no  actual  be- 
nefit  accrues  to  the  party  undertaking. 


S  Burr.  167S.  S  T.  R,  24,  Neroi  v. 
WaUace.  2  H.  Black.  312.  PulUn  v. 
Stokes.  See  2  Saund.  136.  Barber  v. 
Fox.  (m) 


CasHing  v.  Aubert  (2  East,  325.)  and 
Anstey  V.  Harden  (1  N«  R.  124'.)  were 
decided  not  to  be  within  the  statute, 
on  the  ground,  that  there  was  in 
both  cases  a  purchase  of  an  interest, 
>  not  a  mere  undertaking  to  pay  the  debt 
of  another.  The  above  observations 
are  hazarded  with  great  diffidence,  as. 
they  apparently  militate  against  great 
authorities.  There  is  considerable  dif- 
ficulty in  the  subject,  occasioned  per- 
haps by  unguarded  expressions  in  the 
reports  of  the  different  cases ;  but  the 
fair  result  seems  to  be,  that  the  ques- 
tion, whether  each  p&rticular  case 
comes  within  this  clause  of  the  statute 
or  not,  depends  not  on  the  consider- 
ation for  the  promise,  but  on  the  fact  of 
the  original  party  remaining  liable,  cou- 
pled with  the  absence  of  any  liability 
on  the  part  of  the  defendant  or  his  pro- 
perty, except  such  as  arises  from  his 
express  promise. 

[The  test  just  above  laid  down  was 
adopted  by  the  court  in  10  A.  &  £.  453. 
Green y.CresswelL  2P.&D.430.  S.C; 
where  it  was  held,  that  if  the  plaintiff 
becomes  bail  to  a  stranger,  in  consider- 
ation of  the  defendant's  request  and  of 
the  defendant's  promising  him  to  indem- 
nify him,  the  plaintiff,  against  the  con- 
sequences, no  action  lies  upon  such  pro- 
mise, unless  it  be  in  writing ;  and  the 
court  refused  to  assent  to  the  doctrine 
laid  down  in  8  B.  &  C.  728.  Thomas 
V.  Cook  3  Mann.  &  R.  444.  S.  C,  that 
a  promise  to  indemnify  does  not  fall 
within  the  words  or  policy  of  the  sta- 
tute. However,  the  statute  applies 
only  to  promises  made  to  the  person 
to  whom  another  is  answerable ;  there- 
fore, a  promise  by  defendant  to  plaintiff 


to  pay  A.  B.  a  debt  due  from  plain- 
tiff to  A.  B.  is  not  within  the  statute. 
11  A.  &  £.  438.  Eastwood  v.  Ktnyon. 
3  Perr.  &  D.  276.  S.  C. 

The  case  of  WilUams  v.  Leper  before 
stated  was  recognised  and  acted  upon 
in  4  Bing.  264.  Bampton  v.  Patdtn,  12  • 
Moore,  497.  S.  C.  and  in  6  M.  &  S.  204. 
Edwards  v.  Kelly  ;  in  which  latter  case, 
however,  the  landlord,  to  whom  the 
promise  was  made,  had  actually  dis- 
trained the  goods  of  his  tenant,  and  de- 
livered them  to  the  defendant  to  be  sold 
in  consideration  of  his  promise  to  pay 
the  rent  for  which  the  distress  had  been 
taken.  In  WUUams  v.  Leper  the  court 
must  be  understood  as  having  consi- 
dered the  power  of  immediate  distress 
and  the  intention  to  enforce  it,  as  equi- 
valent to  an  actual  distress.  (See  10  B. 

6  C.  670.)  But  where,  under  similar 
circumstances,  the  promise  was  to  pay 
not  only  the  arrears  of  rent  then  due  but 
also  the  accruing  rent  up  to  the  Mich- 
aelmas  then  next,  it  was  held  that  the  . 
part  of  the  promise  which  related  to  the 
accruing  rent  was  within  the  statute, 
and  void  for  want  of  writing.  10  B.  & 
C.  664.  Thomas  v.  Williams.  5  M.  & 
R.  625.  S.  C.  And  further,  that  the 
promise  being  entire,  and  this  part  of 
it  being  void,  it  was  void  altogether. 
Ibid,  and  Accord.  6  A  &  £.  459. 
Head  v.Baldrey.  2  N.  &  P.  217.  S.  C. 

7  A  &  £.  49.  MecheUn  v.  WaUaee. 
2  N.  &  P.  224.  S.  C.  (See,  however, 
2  Cr.  &  J.  94.  Wood  v.  Benson;  and 
also  1  Cr.  &  M.  101.  Lord  Falmouth 
V.  Thomas^  per  Bayley  B.] 

(m)  For  the  modem  cases  on  this 
subject  see  the  notes  to  Barber  v.  Fox^ 
post,  2  Saund.  136. 
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x.«M«l»^\^^>E  it  remembered,  that  heretofore,  to  wit,  in  the 
*®  ^*    J  m3  term  of  St  Michael  last  past,  before  our  lord  the 
king  at  Westminster^  came  William  Doughty  gent,  by  John 
Warter  his  attorney,  and  brought  here  into  the  court  of  our 
s^d  lord  the  king  then  there  his  certain  bill  against  Simon 
NeaU  otherwise  called  Simon  Neal  of  the  parish  of  St  Clement 
Danes f  in  the  county  of  Middlesex^  gent.,  in  the  custody  of  the 
marshal,  &c  of  a  plea  of  debt ;  and  there  are  pledges  of  pro- 
secution, to  wit,  John  Doe  and  Richard  Roe;  which  said  bill  Deckration  on 
follows  in  these  words,  to  wit:  London^  to  ynt,' William  »^"'*- 
Doughty  gent,  complains  of  Simon  Nealy  otherwise  called  Simon 
Neal,  of  the  parish  of  St  Clement  Danes,  in  the  county  of 
Middlesex,  gent.,  being  in  the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  king,  before  the  king  himself,  of  a 
plea  that  he  render  to  him  1700/.  of  lawful  money  oi England, 
which  he  owes  to,  and  imjustly  detains  from,  him ;  for  this, 
to  wit,  that  whereas  the  said  Simon,  on  the  27th  day  of  Sep- 
tember, in  the  year  of  our  Lord  1656,  at  London,  to  wit,  in 
the  parish  of  St  Dunstan  in  the  West,  in  the  ward  of  Farring- 
don-without,  London,  by  his  certain  writing  obligatory,  sealed     [  212  ] 
with  the  seal  of  him  the  said  Simon,  and  to  the  court  of  our 
Bsdd  lord  the  king  now  here  shewn,  the  date  whereof  is  the 
same  day  and  year,  acknowledged  himself  to  be  held  and 
firmly  bound  in  the  sdd  1700/.  to  be  paid  to  the  said  WiU 
Ham  when  he  should  be  thereunto  requested :  yet  the  said 
Simon,  although  often  requested,  has  not  yet  paid  the  said 
170021  to  the  said  William,  but  to  pay  the  same  to  him  has 
hitherto  altogether  refused,  and  still  refuses,  to  the  damage  of 
the  said  William  of  1000/. ;  and  therefore  he  brings  suit,  &c 
And  now  at  this  day,  to  wit,  on  Saturday  next  after  the  oc-  ImparUmce. 
tare  of  St  Hilary  in  this  same  term,  until  which  day  the  said 
Simon  had  leave  to  imparl  to  the  said  bill,  and  then  to  answer, 
&c.  before  our  lord  the  king  at  Westminster,  comes  as  well 
the  said  William  by  his  said  attorney,  as  the  said  Simon  by 
Francis  Check  his  attorney ;  and  the  said  Simon  Neal  defends  Pl«»- 
the  wrong  and  injury  when,  &c.  and  prays  oyer  of  the  said 
wiitiiig  obligatory,  and  it  is  read  to  him,  &c  ;  he  also  prays  Oyer  of  the 
oyer  of  the  condition  of  the  said  writing  obligatory,  and  it  is  *^"  *  '^°* 


read  to  bim  in  these  words,  to  wit :  **  The  condition  of  the 
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Doughty     ''  above-written  obligation  is  such,  that  whereas  in  a  suit 
V.  Neal.      « lately  depending  in  the  high  court  of  chancery,  wherein 
**  Elizabeth,  Alexander,  Priscilla,  Mary,  and  Charles  Fraiser, 
"  children  of  Elizabeth  Fraiser  deceased,  by  Simon  Need  gent, 
their  guardian  and  administrator  of  all  and  singular  the 
goods,  chattels,  and  debts  of  their  deceased  mother,  for  their 
use,  during  their  minorities,  were  plaintiffi,  and  the  above- 
named  William  Doughty  gent.,  J.  F,  gent,  and  Z.  his  wife, 
and  C  J.  gent.,  executors  of  the  last  will  and  testament  of 
"  W.  D.  late  of  E.  D.  aforesaid,  in  the  said  county  of  N., 
*'  gent,  deceased,  father  of  the  said  deceased  Elizabeth  Fraiser, 
and  grandfather  to  the  said  comphdnants,  were  defendants, 
it  was  on  the  23d  day  of  May,  in  the  year  of  our  Lord  God 
*'  1655,  ordered  and  decreed,  that  the  said  W.  D,  the  de- 
'^  fendant  should  pay  unto  the  said  plaintiffs,  or  to  their  stud 
'^  guardian,  for  their  use,  the  sum  of  850iL  with  interest  in- 
**  curred  from  the  times  the  same  was  to  be  paid  by  agree- 
**  ment  mentioned  in  the  said  decree,  in  full  satisfaction  of, 
and  for  all  the  right,  title,  and  interest  that  the  said  plain- 
tiffs, or  any  for  their  said  use,  should  or  might  chum,  chal- 
lenge, or  demand  in  and  unto  a  lease  of  the  manor  of  Mart- 
ley-hall,  and  other  lands  in  the  county  of  S.  heretofore  made 
by  Sir  A.  W.  bart  deceased,  to  his  sister  E.  W.,  afterward 
[  213  ]     ^'  married  to  Sir  D.  D.  knight,  deceased,  and  by  the  said  Sir 
**  D.  D»  and  the  s(ud  dame  E.  his  wife  assigned  to  the  said 
deceased  JV.  D.  by  the  last  will  and  testament  of  the  sud 
deceased  fV.  D, ;  and  the  said  plainti£&,  when  they  shall  at- 
tain their  several  ages  of  21  years,  shall  release  all  their 
right,  title,  and  interest  in  and  unto  the  said  lease  of  the  said 
manor  and  premises,  to  the  sidd  defendants,  their  executors, 
<*  administrators,  and  assigns :  if  therefore  the  above  bounden 
*^  Simon  Neal,  his  heirs,  executors,  or  administrators,  do  and 
shall  procure  Dr.  Alexander  Fraiser,  father  of  the  said  plain- 
tiffs, his  executors,  or  administrators,  and  the  sidd  plaintiffs, 
when  they  shall  come  to  their  several  and  respective  ages  of 
21  years,  or  the  plainti£&  Elizabeth  and  PrisciUa  Fraiser, 
at  their  respective  times  of  marriage,  which  shall  first  hap- 
pen, (the  plaintiff  Mary  Fraiser  being  lately  deceased,)  in 
all  things  in  their  behalfs,  to  perform  the  said  decree,  and 
that  he  and  they  shall,  at  their  several  and  respective  ages 
of  21  years,  or  times  of  marriage,  release  all  the  right, 
'^  title,  estate,  interest,  and  claim  that  he,  they,  or  either  of 
<<  them  have  or  hath,  or  can  or  may  pretend  to  have,  in  and 
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'^  to  the  said  lease  of  the  manor  of  Martley^hall  and  lands  in     Doughty 
**  S.  by  the  last  will  and  testament  of  the  said  W.  D.  deceased^     ^'  Neal. 
*'  or  otherwise^  and  to  all  the  rents  and  profits  due  for  the  ^ 

**  same,  and  had  and  received,  or  not  received,  by  him  the 
•"  said  W.  D.  the  defendant,  since  the  decease  of  the  Baid 
W.  D.  his  father,  then  the  above-mentioned  obligation  to 
to  be  void  and  of  none  effect,  or  else  to  stand  and  be  in  full 
force."    Which  being  read  and  heard,  he  the  said  Simati 
says,  that  the  said  William  Doughty  ought  not  to  have  or  main- 
tain his  said  action  thereof  against  him,  because  he  says  that 
the  said  Alexander  Fraiser  the  father,  above  named  in  the  said  A.F.  tbe'iather 
condition,  is  yet  living  and  in  full  life,  to  wit,  at  London  afore-  righ "or  title  to 
ssdd,  in  the  parish  and  ward  aforesaid ;  and  that  he  the  said  the  said  pre- 
Alexander  Frcuser  the  father,  at  the  time  of  making  the  said 
writing  obligatory,  or  at  any  time  after  hitherto,  had  not,  nor 
pretended  to  have,  nor  yet  has,  nor  pretends  to  have,  or  can 
pretend  to  have  any  right,  title,  estate,  interest,  or  claim  what- 
soever in  and  to  the  said  lease  of  the  said  manor  of  Martley^ 
hall,  and  the  other  premises  above  mentioned  in  the  said  con- 
dition, or  in  or  to  any  parcel  thereof,  or  in  or  to  any  rents  or 
profits  due  for  the  same.     And  the  said  Simon  further  says, 
that  the  said  E.  and  P,  Fraiser  are  not  married ;  and  that  the 
said  F.  F.y  A.  jP.,  and  P.  -F.,  children  of  the  said  F.  F.  de- 
ceased, above  likewise  named  in  the  said  condition,  and  each     [  214*  ] 
of  them  respectively,  upon  the  first  day  of  May,  in  the  20th 
year  of  the  reign  of  our  said  lord  the  now  king,  to  wit,  at  Lon^ 
dan  aforesaid,  in  the  parish  and  ward  aforesaid,  did  attain  the 
full  age  of  21  years.  But  the  sjud  Simon  further  says,  that  the  Some  of  the 
said  F.  F,,  A,  and  P.  P.,  children  of  the  said  F.  F,  deceased,  ^'tw«ity-one " 
at  the  time  of  making  the  said  writing  obligatory,  or  ever  after-  y«^ 
wards  hitherto,  had  not,  nor  pretended  to  have,  nor  had  any 
of  them,  or  pretended  to  have,  nor  yet  have  or  pretend,  or  but  had  no  right 
can  pretend  to  have  any  right,  title,  interest,  or  claim  whatso-  ^a' premises 
ever  in  and  to  the  said  lease  of  the  said  manor  of  Martley-hall, 
and  the  other  premises  in  the  said  condition  above  mentioned, 
or  in  or  to  any  parcel  thereof,  or  in  or  to  any  rents  or  profits 
due  for  the  same.     And  the  said  Simon  further  says,  that  the 
said  C.  F.  in  the  said  condition  above  likewise  named,  yet  is  C.F.  one  of  the 
within  the  age  of  21  years,  to  wit,  of  the  age  of  20  years  and  undeTtwenty! 
one  half  of  a  year,  and  no  more,  to  wit,  at  London  aforesaid,  one. 
in  the  parish  and  ward  aforesaid;  and  this  he  is  ready  to    • 
verify:  wherefore  he  prays  judgment  if  the  said  WiUiam 
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Judgment  for 
the  plaintiff. 


Doughty  ought  to  have  or  maintaiTi  his  said  action  thereof 
against  him,  &c. 

General  demurrer,  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here  is 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  ^ven  to  the  said  parties  before  our  lord 
the  king  at  WestndmterymiSlMwidajfviffsX  after  the  morrow  of 
the  Purification  of  the  blessed  Virgin  Mary,  to  hear  their 
judgment  of  and  upon  the  premises,  because  the  court  of  our 
said  lord  the  king  here  is  thereof  not  yet,  &c.  At  which  day, 
before  our  lord  the  king  at  Wesimituter,  comes  as  well  the  said 
WiUiam  Doughty  as  the  said  Simon,  by  their  sidd  attomies ; 
whereupon  all  and  singular  the  premises  being  seen,  and  by 
the  court  of  our  lord  the  king  here  more  fiilly  understood, 
and  mature  deliberation  being  thereof  had,  it  seems  to  the 
court  of  our  said  lord  the  king  here,  that  the  said  plea  by  the 
said  Simon  in  manner  and  form  aforesaid  above  pleaded,  and 
the  matter  in  the  same  contained,  are  not  sufficient  in  law  to 
bar  the  said  fFtlUam  from  having  his  said  action  against  the 
said  Simon :  therefore  it  is  considered  that  the  said  fFilUam 
should  recover  against  the  said  Simon  his  said  debt,  and  also 
SOs.  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  adjudged  to  the  said  WUUam  by  the  court 
of  our  lord  the  now  king  here,  with  his  assent.  And  the  said 
Simon  in  mercy,  &c 


Case  31. 
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471.     If  the 
conditioQ  of  a 
bond  be,  that 
the  obligor  shall 
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Rtranger  to 
release  all  the 
right  which  he 
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tain lands^  the 
obligor  most  at 
his  peril  pro- 
cure such 
stranger  to 
make  a  release 
defado,  though 
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X\EBT  on  bond,  the  defendant  prayed  oyer  of  the  condi- 
-*^  tion,  which  is,  *'  That  in  a  suit  depending  in  chancery 
^  between  Elizabeth,  Alexander,  PrisciUa,  Mary,  and  Charles 
'  Fraiser,  children  of  Elizabeth  Fraiser  deceased,  by  the 

defendant,  their  guardian  and  administrator  during  their 
'  minority,  to  the  use  of  the  infants,  plaintiffs,  and  ^e  said 
^  Doughty  the  now  plaintiff,  and  others,  defendants,  it  was 
*  decreed  that  the  said  Doughty,  the  now  plaintiff,  should 

pay  to  the  swd  infants,  or  to  their  guardian  for  their  use, 
'  the  sum  of  8507.  in  satisfaction  of  all  their  right,  title,  and 
^  interest  to  a  lease  of  the  manor  of  Martiey,  and  other 
^  lands,  in  the  county  of  Suffolk :  if  therefore  the  d^endant 
^  shall  procure  Doctor  Alexander  Fraiser,  or  the  pViTitiife 
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Elizabeth  and  Priscilla  FraueTf  to  perform  the  decree,  and     Douohtt 
that  he  and  they  shall  at  their  several  and  respective  ages     ^'  Neal. 
of  one-and-twenty  years  release  the  right,  title,  estate,  in-  ,    ,    ' 
terest,  and  claim  which  he  or  they,  or  either  of  them,  have,  right,  (i) 
hath,  or  may  pretend  to  have,  inand  to  the  said  lease  of      [  216  ] 
the  said  manor  and  lands,  and  to  all  the  rents  and  profits 
due  for  the  same,  and  had  and  received,  or  not  received,by 
the  said  now  plaintifi^,  then  the  obligation  shall  be  void," 
&C.     Upon  which  the  defendant  pleaded,  that  the  said  Alex^ 
under  Fraiser,  and  the  said  infants  Elizabeth  and  PrisciUay 
never  had,  nor  ever  pretended  to  have,  any  right,  title,  in- 
terest, estate,  or  claim  to  the  said  manor  and  lands  which  they 
could  release ;  and  this,  &c. :  wherefore,  &c.     To  which  plea 
the  plaintifF  demurred. 

And  judgment  was  given  for  the  plaintiff  by  the  whole 
court,  because  the  defendant  at  his  peril  ought  to  have  pro- 
cured them  to  make  a  release  defajctOy  although  they  had  not 
any  right,  &c.* ;  and  the  rather,  because  it  appears  by  the  •  See  post, 
condition,  that  they  had  a  pretence  in  equity,  although  they  ^'^*  "^*®  ^^^* 
had  no  right,  title,  or  interest  at  law.  (2)  Saunders  of  counsel 
with  the  defendant,  Winnington  with  the  plaintiff. 


(1 )  So  1  Rol.  Abr.  452.  (L.),  pi.  6,  7. 
5  Rep.  23.  b.  Lamb's  case.  Cro.  Eliz. 
716.  S.C.  Ibid.  864*.  Morey.Morecomb. 
3  Bulst  30.    Quick  v.  Ludborrow.  (a) 

(2)  And  besides,  as  it  is  recited  in 
the  eondition,  that  the  plaintifF  was  de- 
creed to  pay  money  to  the  infants  in 
satirfadion  of  their  right,  Sfc.  to  the  lands, 
^vhich  is  an  implied  admission  that  they 
had  some  right,  the  defendant  the  ob- 
ligor shall  not  afterwards  be  permitted 


to  say  they  had  no  rights  but  shall  be 
estopped  by  such  admission.  Willes's 
Rep.  163.  Acherley  v.  Vernon,  2  Bos. 
&  Pull.  299.  Hosier  v.  Searle.  So 
2Keb.  471.  Doughty  v.  Neale.  All.  13. 
Pain  V.  SheUroppe,  Ibid.  52.  Hart  v. 
Buckminster.  Cro.  Eliz.  756.  WiUoughby 
y.  Brook,  Dy.l96.ai  JRainsfordv.  Smith, 
and  the  authorities  cited  in  the  mar- 
gin (b) ;  and  a  difference  is  there  taken 
between  where  the  thing  is  recited  in 


(a)  See  also  Co.  Litt.  208.  b.  209.  a. 
6  T.  R.  710.  Worsleg  v.  Wood.  1  H. 
Black.  254.  Boutledge  v.  BurrdL  2  H. 
Black.  577*  note  (a).  Oldhamy,Bewicke. 
[6  B.  &  C.  686.  Hughes  v.  Humphreys^ 
per  Bayley  J.] 

(b)  [2  B.  &  Ad.  544.  HiU  v.  Man- 
Chester  Water  Works,  That  an  estoppel 
may  be  by  matter  of  recital,  see  1  A. 
&  E.  792.  Lainson  v.  Tremere.  3  Nev. 


8c  M.  60S.  S.  C.  2  A.  &  E.  278. 
Bowman  v.  Taylor,  4  Ney.  &  M.  264. 
S.C.  8  M.  &  W..209.  Carpenter  v. 
Butter,  3  Y.  &  Jerv.  423.  Edwards  v. 
Brown,  But  an  estoppel  must  be  cer- 
tain to  every  intent;  and  therefore^  if 
the  thing  be  not  precisely  and  directly 
alleged,  or  be  mere  matter  of  supposal, 
it  shall  not  be  an  estoppel.  Accord- 
ingly a  recital  in  a  release^  that  A,  was 
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the  condition  in  general  words,  and 
where  in  particular :  as  where  the  con- 
dition of  a  bond  was  to  pay  all  the 
legticies  which  J.  S.  had  devised  hy  his 
willy  the  obligor  cannot  plead  that  J.  S. 
had  not  devised  any  legacies^  because 
that  would  be  contrary  to  the  admis- 
sion in  the  recital;  but  it  would  be 
otherwise  if  the  condition  had  been  to 
pay  all  the  legacies  which  J.  S.  should 
devise  by  his  will,  for  then  the  recital 
admits  nothing.  And  the  same  dis- 
tinction is  taken  in  2  Rep.  33.  b.  Dod' 
dington's  case.  All.  13.  1  Rol.  Abr. 
872,  873.  Cro.  Eliz.  362.  Strowd  r. 
Willis.  Moor,  23.  pi.  79.  1  Mod.  113. 
Bachwell  y.  JBardue.  1  Show.  59.  Salter 
V.  Kidley.  10  Vin.  468,  469,  470.  tit 
Estoppel,  (c)  So  where  a  person  under- 
takes by  bond  to  do  an  act,  it  is  not 
sufficient  for  him  to  shew  that  he  has 
done  all  in  his  power ;  for  the  condition 
is  for  his  benefit,  and  if  not  performed 
he  is  subject  to  the  penalty.  This  rule 
is,  however,  subject  to  this  exception, 
viz.  where  the  condition  is  prevented 
being  performed  by  the  act  of  Gody  as  by 
the  death  of  the  party  before  the  day ; 
or  by  tlie  act  of  the  lawy  as  if  a  bond  be 
given  conditioned  to  do  an  act,  and  a 


statute  afterwards  makes  it  unlawful ; 
or  by  the  act  of  the  obligee  himsdf  for  it 
would  be  unjust  that  he  should  take 
advantage  of  his  own  wrong.  Bull.  N. 
P.  164,  165.  (c?)  But  there  are  some 
cases  of  conditions,  where  the  law  does 
not  require  a  strict  performance  accord- 
ing to  the  letter  of  the  condition,  pro- 
vided the  substance  and  intent  of  the 
condition  is  performed;  as  where  the 
condition  is  to  make  a  feoffmentf  if  the 
obligor  makes  a  lease  and  release  to  the 
obligee  and  his  heirs,  it  is  held  to  be  a 
performance,  because  it  amounts  in  law 
to  a  feoffment.  Co.  Litt  207.  a.  Plow. 
156.  b.  Throckmorton  v.  Tracy*  1  Rol. 
Abr.  426*  So,  where  the  condition  of  a 
recognisance  in  the  Palace  Court,  was 
to  surrender  the  principal  to  the  gaoler 
of  thai  court,  if  he  should  be  condemned : 
error  of  that  judgment  and  affirmance, 
and  upon  that  the  bail  rendered  the 
principal  to  the  King*i  JBenchj  the  whole 
proceedings  being  removed  thither : 
the  court  of  K.  B.  held  the  render  a 
good  performance  of  the  condition ;  for 
the  intent  of  the  condition  was  answered 
by  the  defendant's  being  in  prison  to 
answer  the  plaintiflTs  demand.  I  Str.  49. 
Freshwater  y.  Eaton. 


lawfully  or  equihMy  entitled,  is  no 
estoppel  for  want  of  certainty  of  alle- 
gation. 2  B.  &  Ad  278.  Bight  v. 
Buehnell.  Again,  an  allegation  in  the 
instrument  of  matter  immaterial  to  the 
contract  therein  contained,  works  no 
estoppel.  8  M.  &  W.  209.  Nor  would 
the  one  party  be  estopped,  in  an  action 
by  the  other,  not  founded  on  the  deed, 
and  wholly  colhiteral  to  it,  to  dispute 
the  facts  admitted  in  it.    Ibid.] 

(c)  [1  A.  &  E.  801,  802.  Lainsony. 


Tremere.  S  Nev.  Sc  M.  608,  609.  2  B. 
k  Ad.  278.  281.    Bight  ▼.  BuchneU.^ 

{d)  But  if  the  obligor  might  have 
performed  the  condition,  he  shall  not 
avail  himself  of  its  having  become  im- 
possible by  his  own  laches.  12  East,  436. 
Bigland  v.  SkeUoTU  [So  wheni  a  con- 
dition becomes  impossible  by  any  act 
of  the  obligor,  such  impossibility,  forms 
no  answer  to  an  action  on  the  bond. 
3  A.  &  E.  883.  Beswich  v.  Swindells, 
per  Cur.    5  Nev.  &  M,  382.  S.  C] 
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Case  32. 


T\EBT  in  the  debet  and  detinet  —  The  plaintiff  declared^ 
-'-^  that  he  had  recovered  a  judgment  in  debt  in  this  court 
against  the  defendant  as  executor ;  and  that  after  the  judg- 
ment,  the  defendant  had  wasted  the  goods  of  the  testator^  to 
the  value  of  the  debt  recovered,  whereby  an  action  had 
accrued  to  the  plaintiff,  to  demand  and  have  of  the  defendant 
the  said  debt ;  yet  the  said,  &c.  And  upon  this  declaration 
it  was  demurred,  and  the  sole  question  was,  whether  such  an 
action  lies  upon  a  bare  suggestion  of  a  devastavit  or  not. 

And  it  was  argued  by  Pemberton  of  counsel  with  the  de- 
fendant, that  this  action  was  not  maintainable,  because  it  is  an 
action  founded  upon  a  tort';  and  at  the  common  law  no  action 
of  debt  lies  for  a  tort,  but  an  action  of  trespass^  or  on  the  case 
anh/y  but  not  debt.  And  he  said,  that  an  action  of  trover  and 
conversion  of  goods  or  money  sounds  in  the  right,  and  yet 
debt  does  not  lie  for  such  goods  or  money  converted.  And 
there  is  a  maxim  in  law,  that  actio  personalis  moritur  cum  per^ 
sand.  (1)    And  in  this  case  the  devastavit  is  a  personal  wrong 


S.C.  1  Ler. 
255.   1  Sid.  397. 
2  Keb.  431. 
443.  455. 
Debt  in  the 
debet  and  detinet, 
lies  on  a  judg- 
ment had 
against  an 
executor  upon  a 
bare  suggestion 
of  a  devastavit. 


(1)  It  was  a  principle  of  the  com- 
mon law,  that  if  an  injury  were  done 
either  to  the  person  or  property  of  an- 
other, for  which  damages  only  coald 
be  recovered  in  satisfaction,  the  action 
died  with  the  person  fp  whom,  or  by 
whom,  the  wrong  was  done.  And 
from  a  mbconception  or  misapplication 
of  this  principle,  it  was  formerly  doubt- 
ed, whether  assumpsit  would  lie  either 
for  or  against  an  executor ;  because  the 
action,  it  was  said,  was  in  form  trespass 
upon  the  case,  and  therefore  supposed 
a  wrongs  and  in  substance  to  recover  da- 
mages only  in  satisfaction  of  the  wrong. 
Plow.  180.  Norwood  v.  Read.  Dy.  I*. 
pL  69.  in  margine.  9  Rep.  86  b.  89  a. 
Pinchon's  case.  Cro.  Jac  294>.  S.  C. 
10  Rep.  77  a.  the  case  of  the  Marshal- 
sea.  Ye\y.20.  Sladev.Morlet/.  1  Lev. 
200,  201.  Palmer  v.  Lawson.  2  Ld. 
Ray m.  974.  Berwick  v.  Andrews.    Bui 

VOL.  I. 


where  the  cause  of  action  was  founded 
upon  any  malfeasance  or  misfeasance, 
was  a  tort^  or  arose  ex  delicto,  such 
as  trespass  for  taking  goods,  &c.  trover, 
false  imprisonment,  assault,  and  bat- 
tery, slander,  deceit,  diverting  a  water- 
course, obstructing  lights,  escape,  and 
many  other  cases  of  the  like  kind, 
where  the  declaration  imputes-  a  tort 
done  either  to  the  person  or  property  of 
another,  and  the  plea  must  be  not  guilty, 
the  rule  was,  actio  personalis  moritur 
cum  persond  ;  and  this  rule  still  holds 
with  respect  to  the  person  by  whom  the 
injury  is  committed ;  for  if  he  dies,  no 
action  of  this  kind  can  be  brought 
against  his  executor  or  administrator, 
though  in  some  of  these  cases,  such  as 
taking  away  goods,  &c.  a  remedy  may 
be  had  against  the  executor  in  another 
form.  Sir  W.Jones,  174.  Le  Mason  v. 
Dixon.    Latch.  167, 168.  S.  C.     Sir  T. 

B  B 
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Wheatley   in  the  defendant ;  yet  if  he  dies,  this  action  of  debt,  suppodng 

r.  Lame«      it  be  maintainable,  may  be  brought  against  his  execntor  or 

^  administrator,  and  so  in  iti/initum,  which  would  entirely  subvert 

the  ancient  rule  of  law.     And  if  such  action  of  debt  upon  a 


Raym.  57-  Hole  y.  Bradford.  Palm. 
330.  Carter  v.  FosseiL  Cro.  Car.  540. 
Perkinton  v.  Giyord.  1  Ld.  Raym.  433, 
434.  Kiruey  v.  Heyward,  Cowp.  375. 
Hambly  v.  TrotL  2  Bac.  Abr.  445. 
But  this  rule  was  never  extended  to 


such  personal  actions  as  were  founded 
upon  any  obligation,  contract,  debt, 
covenant,  or  any  oAer  duty  to  be  per- 
formed ;  for  there  the  action  survived* 
Latch,  168.  Cro.  Car.  540.  Cowp, 
375.  (a)    It  is  true,  that  no  action  of 


(a)  An  action  on  the  case  lies,  by 
the  custom  of  England^  against  the  ex- 
ecutors of  a  deceased  rector,  &c.  for 
dilapidations.  The  reason  given  by  Lord 
Chief  Justice  Willes^  in  Sellers  v.  Zato- 
rencCf  Willes,  421.,  is  the  following: 
**  Because  it  is  not  considered  as  a  tort 
*'  in  the  testator,  but  as  a  duty  which  he 
«  ought  to  have  performed ;  and  there- 
"  fore  his  representatives,  so  far  as  he 
'<  left  assets,  shall  be  equally  liable  as 
"  himself.  And,  for  this  reason,  it  is 
'<  not  contrary  to  the  rule,  that  actio 
*' personalis  (which  is  always  under- 
'*  stood  of  a  tort)  moritur  cum  personal* 
It  is  observable,  however,  that  this 
action  is  in  form  an  action  on  the  case 
,  in  tort :  and  that  it  could  not  possibly 
be  framed  in  assumpsit,  as  on  a  con- 
tract ;  for  the  plaintiff  must  be  the  suc- 
ceeding rector,  &c.  who  cannot  be 
known  until  after  the  death  of  the 
predecessor,  and  of  course  could  not 
contract  with  him.  Formerly  it  was 
doubted,  whether  any  action  at  law 
would  lie  for  dilapidations,  even  by  a 
succeeding  rector,  &c.  against  his  pre- 
decessor, who  had  vacated  by  cession 
or  otherwise ;  but  this  point  was  deter- 
mined in  3  Lev.  268.  Jones  v.  Hill  (see 
also  2  T.  R.  630.  Radcliffe  v.  U  Oyley) ; 
and  the  temporal  courts  having  once 
taken  cognisance  of  such  matters,  it 
should  seem  that  the  action  was  con- 
sidered to  lie  against  the  executors  of 


a  deceased  rector,  &c.  from  the  ne- 
cessity of  the  thing,  and  it  is  at  this  day 
of  common  occurrence.  4  M.  &  S.  183. 
Young  v.  Muriby.  [10  B.  &  C.  299. 
Wisev.Metcalf.  5Mann.&R.235.  S.C. 
2  Carr.  &  P.  460.  Percival  v.  Cooke.  4  B. 
&  Ad.  826.  Bird  v.  Belph.  1  N.  &  M. 
415.  S.  C.  2  A.  &  E.  773.  ^trrf  v.  Re^k. 
4  N.  &  M.  878.  S.  C]  It  is  clearly  an 
exception  to  the  general  rule,  that  no 
action  will  lie  against  an  executor  to 
which  his  testator  was  not  liable ;  for 
the  testator  never  can  be  liable,  inas- 
much as  during  his  life  there  is  no  per- 
son who  can  sue.  For  the  same  reason 
this  action,  however  anonudous  in  other 
respects,  is  not  contrary  to  the  rule, 
that  actio  personalis  moritur  cum  per^ 
sond :  an  action  cannot  be  said  to  die, 
which  never  had  nor  could  have  had 
existence. 

It  seems,  therefore,  not  to  be  quite 
correctly  stated,  that,  **  the  executor 
shall  be  equally  liable  as  the  testa- 
tor." The  observation  also,  that  ocfio 
personalis  is  always  understood  of  a  tort, 
seems  not  to  be  strictly  accurate;  at 
least  not  where  it  is  applied  to  actions 
brought  by  an  executor.  Some  con- 
fusion seems  to  have  arisen  from  a  sup- 
position, that  an  action  will  lie  for  the 
executor  whenever  it  is  founded  on  a 
personal  contract  made  with  his  testa- 
tor. Thus  in  Com.  Dig.  Admin.  (B.  13.) 
it  is  said,   <<  he  shall  have  covenant, 
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devastavit  be  brought  against  two  executors  who  plead  to  issue,    Whbatley 
and  one  is  acquitted,  and  a  verdict  be  found  against  the  other,      V'  Lane. 
what  judgment  shall  be  given  ?  Shall  it  be  given  quod  qiierens  ' 
nil  capiat  per  breve^  rive  Jrillanij  because  a  joint  defendant  is 


account  lay  either  for  or  against  an  ex- 
ecutor; not  upon  the  principle  before 
mentioned,  but  because  the  account 
rested  in  the  privity  and  knowledge  of 
the  testator  onlv.  Co.  Litt  89.  b.  2. 
Inst.4M.  But  this  action  is  since  given 
to  executors  by  the  statute  of  W.  2. 
13  £dw.  1.  Stat  1.  c  23.;  and  against 
executors  by  statute  4  &  5  Anne,  c.  16. 
S.27.  Nor  did  an  action  of  debt  He 
against   an    executor    upon  a  simple 


contract,  when  the  testator  could  have 
waged  his  law;  not  because  such  ac- 
tion died  with  the  person,  but  because 
the  executor  would  lose  the  benefit  of 
waging  law.  9  Rep.  87.  b.  Pinchon*A 
case.  Cro.  £iiz.  600.  Bowyer  v.  Gar^ 
land.  Cow.  375.  (h) ;  for  where  the  tes- 
tator himself  could  not  have  waged  his 
law,  debt  lay  against  his  executor,  as 
debt  for  rent  upon  a  parol  lease  made 
to  the  testator,  or  by  a  gaolor  for  diet 


'<  upon  a  covenant  made  to  his  testator 
**  for  a  personal  thing.  So  upon  any 
*'  contract  made  to  the  testator."  And 
in  March.  pL  13.  there  cited,  Jones  J. 
said,  ''And  so  it  was  agreed  by  the 
*'  courts  in  what  case  soever  there  is  a 
''  contract  made  to  the  testator  or  in- 
''  testate,  or  any  thing  which  ariseth  by 
''  contract,  there  an  action  will  lie  for 
*'  the  executor/'  &c.  But  the  better 
opinion  is,  that  an  action  will  not  lie 
except  in  cases  where  the  breach  of  con- 
tract is  of  such  a  nature  as  appears  by 
the  record  to  render  the  personal  estate 
less  beneficial  to  the  executor ;  and  ac- 
cordingly, in  2  M.  &  S.  408.  Chamber-^ 
lain  V.  Williamson^  It  was  held,  that  an 
administrator  cannot  have  an  action  for 
breach  of  promise  of  marriage  to  his 
intestate  where  no  special  damage  is 
alleged.  The  same  rule,  as  it  should 
seem  from  the  judgment  of  Lord  EUen- 
borough  C.  J.  in  the  above  case,  applies 
to  actions  for  negligence  or  want  of 
skill. 

[It  was  decided,  however,  in  2  Cr. 
M.  &  R.  588.  Raymond  v.  Fitch,  5 
Tyrw.  985.  S.C.  that  an  executor  could 
sue  the  lessee  of  his  testator  on  a  breach 


of  covenant  not  to  fell,  stub  up,  head, 
lop,  or  top  timber  trees,  excepted  out 
of  the  demise,  such  breach  having 
been  committed  in  the  lifetime  of  the 
testator,  and  no  part  of  the  timber,  lop- 
pings or  toppings  appearing  to  have 
been  removed  by  the  defendant  Hence 
it  appears  to  follow,  that  the  case  of 
Chamberlain  v.  Williamson  does  not 
wholly  justify  an  inference,  that  the 
right  of  an  executor  to  sue  on  a  breaoh 
of  contract  made  with  the  deceased  is 
confined  to  cases  in  which  such  breach 
can  be  stated  as  a  damage  to  the  per- 
sonal estate.  As  to  actions  by  execu- 
tors for  breaches  of  contracts  relating 
to  the  freehold,  see  post,  Vol.  II.  p. 
181  6.  note  (c)  to  WoUon  v.  Hele.'\ 

(b)  And  so  the  law  continued;  1  N.R. 
293.  Barry  v.  Robinson  ;  but  the  ob- 
jection could  be  taken  on  demurrer 
only.  5  Taunt.  665.  Prince  v.  Nichol' 
son.  1  Marsh.  280.  S.C.  [But  now  by 
Stat.  3  &  4  W.4.  C.42.  s.  13.  "No  wager 
"  of  law  shall  be  hereafter  allowed.** 
And  by  sect.*  14.  "An  action  of  debt  on 
"  simple  contract  shall  be  maintainable 
"  in  any  court  of  common  law  against 
"  any  executor  or  administrator."] 
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Wheatley    acquitted,  as  in  all  actions  of  debt  it  ought  to  be  ?   Or  shall  it 
v.  Lane,      be  quod  querens  recuperet?  as  in  action  of  trespass  against  two, 
and  one  is  acquitted,  yet  the  plaintiff  shall  have  judgment 
against  the  other ;  and  these  absurditiesy  and  many  other  diffi* 


provided  for  him  while  in  prison.  9  Rep. 
87.  b.  (c)  But  assumpsit  always  lay 
against  an  execator  upon  the  simple 
contract  of  his  testator,  notwithstand- 
ing what  is  said  to  the  contrary  in 
Yelv.20.  Slade  y.  Morley.  Plow.  180. 
9  Rep.  87«  b.  So  if  the  goods,  &c. 
taken  away,  continued  still  in  specie^  in 
the  hands  of  the  wrong-doer>  or  of  his 
executor,  replevin  or  detinue  would  lie 
for  or  against  the  executor  to  recover 
back  the  specific  goods ;  Sir  W.  Jones, 
173,  174<.;  or  in  case  they  were  con- 
sumed, an  action  for  money  had  and  re- 


ceived to  recover  the  value.  Cow.  377.  (d) 
The  rule  of  actio  personalis  moritur  cum 
persondy  has  received  considerable  alter- 
ation by  the  statute  4  Edw.  3.  c.  7*  De 
bonis  (zsportatis  in  vitd  testaioris^  which 
reciting,  that  in  times  past  executors 
have  not  had  actions  for  a  trespass  done 
to  their  testators^  as  of  the  goods  and 
chattels  of  the  said  testators  carried 
away  in  their  life,  and  so  as  such  tres- 
passes have  remained  unpunished,  en- 
acts, '<  that  the  executors  in  such  cases 
<'  shall  have  an  action  against  the  tres- 
«  passers,  and  recover  their  damages 


(c)  For  the  same  reason,  debt  on 
simple  contract  always  lay  against  an 
executor  in  the  Exchequer.  [9  Rep. 
88.  a.  Pinchon's  case.] 

(d)  So  although  an  action  on  the  case 
is  not  maintainable  against  the  executor 
of  a  ciirrier,  yet  an  action  of  assump- 
sit is.  Cowp.  375.  per  Lord  Mans- 
field C.  J.  2  N.  R.  370.  Potvell  v.  Lay- 
ton,  per  Sir  J.  Mansfield  C.  J.  [  Again^ 
at  the  common  law,  an  action  of  tres- 
pass for  mesne  profits  cannot  be  main- 
tained against  an  executor  or  ad  minis* 
trator ;  yet  he  is  liable  in  an  action  for 
use  and  occupation  by  his  testator  up  to 
the  day  of  the  demise  in  the  ejectment. 
6  Ves.  87.  Pulteney  v.  Warren.  2  Russ. 
&  M .  1 1 7.  Monypenny  v.  Bristow.  B  ut 
see  1 T.  R.  378.  Birch  v.  WHght.  5  Ring. 
410.  Bridges  V.  Smith.  2  Moo.  &  P.  740. 
S.C.  2  Camp.  14.  CM  v.  Carpenter^ 
note  to  Balls  v.  Westwood.  So  an  execu- 
tor is  liable  to  an  action  for  money  had 
and  received  by  his  testator,  for  coal  tor- 
tiously  taken  by  him  from  the  plaintiff's 
land,  if  the  testator  has  sold  it  and  re- 
ceived  the  money.     7  A.  &   E.  426. 


Powell  V.  Bees.  2  Nev.  &  P.  571.  S.C. 
So  the  lord  of  a  manor  may  bring  a  bill 
in  equity  for  an  account  of  ore  dug  or 
timber  cut  by  the  defendant's  testator. 
1  P.  Wms.  406.  Bishop  of  Winchester 
V.  Knight  And  now  by  stat.  3  &  4  W. 
4.  c  42.  s.  2.  **  An  action  of  trespass  or 
*^  trespass  on  the  case,  as  the  case  may 
*^  be,  may  be  maintained  against  the 
<'  executors  or  administrators  of  any 
*'  person  deceased  for  any  wrong  com- 
"  mitted  by  him  in  his  lifetime  to  ano* 
'<  ther  in  respect  of  his  property  real  or 
*'  personal,  so  as  such  if^ury  shall  have 
'*  been  committed  within  six  calendar 
*'  months  before  such  person's  deaths  and 
**  so  as  such  action  shall  be  brought 
*^  within  six  calendar  months  after  such 
**  executors  or  administrators  shall  have 
*'  taken  upon  themselves  the  administra- 
*'  tion  of  the  estate  and  effects  of  such 
**  person  ;  and  the  damages  to  be  reco- 
"  vered  in  such  action  shall  be  payable 
"  in  like  order  of  administration  as  the 
**  simple  contract  debts  of  such  person." 
See  7  A.  8c  E.  426.  2  Nev.  &  P.  571. 
8  Scott,  134.  Richmond  Y.Nieholson.^ 
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cult  questions  and  inconveniences  will  arise,  if  such  a  new  Wheatlet 
invention  as  this  should  be  suffered.     For  by  the  same  reason      ^'  Lane. 
that  the  plaintiff  has  in  this  case  brought  his  action  upon  a  ' 

judgment  against  the  executor  himself y  by  the  like  reason  he 


<c 


sc 


*'  in  like  manner  as  they  whose  execu- 
tors they  be  should  have  had  if  they 
were  living."  And  this  remedy  is 
farther  extended  to  executors  of  ex- 
ecutors by  Stat.  25  Edw.  S.  c5.,  and 
to  administrators  by  stat.  31  Edw.  3. 
c.  11 .  (e)  The  statute  of  4  Edw.  3.  being 
a  remedial  law,  has  always  been  ex- 
pounded largely ;  and  though  it  makes 
use  of  the  word  trespasses  only,  has  been 
extended  to  other  cases  within  the 
meaning  and  intent  of  the  statute. 
1  Vent  187.  Emerson  \.  Emerson,  Sir 
W.  Jones,  174.  2  Ld.  Raym.  974.  Ber- 
wick  V.  Andrews.  Therefore  by  an 
equitable  construction  of  the  statute, 
an  executor  or  administrator  shall  now 
have  the  same  actions  for  any  injury 
done  to  the  personal  estate  of  the  tes- 
tator in  his  lifetime,  whereby  it  is  be- 
come less  beneficial  to  the  executor,  as 
the  testator  himself  might  have  had, 
whatever  the  form  of  the  action  may 
be.  Latch.  168.  So  that  he  may  now 
have  trespass  or  trover,  5  Rep.  27*  a. 
HusselTs  case.  Sir  W.Jones,  174.;  ac- 


tion for  a  false  return,  4  Mod.  403. 
Williams  v.  Cary;  for  an  escape,  2  Ld. 
Raym.  973.  Berwick  v.  Andrews  ;  debt 
on  a  judgment  against  an  executor  sug- 
gesting a  devastavit^  1  Salk.  314. ;  ac- 
tion for  removing  goods  taken  in  exe- 
cution before  the  testator  (the  landlord) 
was  paid  a  year's  rent,  1  Str.  212.  Pal- 
grave  v.  Windham  ;  and  other  actions 
of  the  like  kind,  for  injuries  done  to  the 
personal  estate  of  the  testator  in  his 
lifetime :  see  also  2  Bac.  Abr.  445.  Cro. 
EWz.  377.  Butlandv.  Rutland.  1  Vent. 
187.  Emerson  v.  Emerson.  But  the 
statute  of  Edw.  3.  does  not  extend  to 
injuries  done  to  tJte  person^  or  to  the 
freehold  of  the  testator;  therefore  an 
executor  or  administrator  shall  not  have 
actions  of  assault  and  battery,  false  im- 
prisonment^ slander,  deceit,  diverting  a 
watercourse,  obstructing  lights,  cutting 
trees,  and  other  actions  of  the  like  kind ; 
for  such  causes  of  action  still  die  with 
the  person.  Sir  W.Jones,  174.  Latch. 
168.     1  Vent  187.  (/) 


(e)  [Or  rather  by  an  equitable  con- 
struction of  the  stat  4  Edw.  3.  Cro. 
Eliz.  384.  Smith  v.  Vanger  Colgay. 
The  stat  31  Edw.  3.  only  gives  an  action 
to  the  administrator  to  recover,  as  ex. 
ecutor,  the  debts  due  to  the  deceased. 
See  praser's  note  to  Pinchon's  case. 
9  Co.  89.  a.] 

(/)  [But,  as  to  injuries  done  to  the 
freehold,  by  stat  3  &  4  W.  4.  c.  42.  s.  2. 
*^  An  action  of  trespass  or  trespass  on 
'<  the  case,  as  the  case  may  be,  may  be 
«« maintained  by  the  executors  or  ad- 
«'  miDistrators  of  any  person  deceased, 


"  for  any  injury  to  the  real  estate  of  such 
"  person^  committed  in  his  lifetime,  for 
**  which  an  action  might  have  been 
'<  maintained  by  such  person,  so  as  such 
'<  injury  shall  have  been  committed 
'<  within  six  calendar  months  before  the 
"  death  of  such  deceased  person,  and 
*'  provided  such  action  shall  be  brought 
<*  within  one  year  after  the  death  of 
**  such  person.  And  the  damages  when 
*'  recovered  shall  be  part  of  the  per- 
**  sonal  estate  of  such  person."  It  seems 
doubtful  whether  the  words  "  real  es- 
^*  tate"  in  this  statute,  apply  to  injuries 
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Wheatley  may  bnng  such  action  against  the  executor,  upon  a  judgment 
9.  Lanb.  obtained  against  the  testator,  or  upon  a  bond  entered  into  by 
the  testator  in  his  life-time;  and  so  upon  the  first  process 
compel  the  executor  to  find  sufficient  bail,  which  perhaps  he 
cannot  do,  or  otherwise  to  be  imprisoned  for  a  long  time  upon 
a  naked  suggestion  of  a  devastavit,  which  may  be  altogether 
false.  And  it  will  discourage  every  man  from  taking  upon 
himself  the  office  of  an  executor,  if,  when  he  has  duly  admi* 
nistered,  he  shall  be  troubled,  molested,  and  put  to  ejqience 
by  such  vexatious  process  and  imprisonment.  And  he  then 
took  an  exception  to  the  dechuration,  because,  although  it 
supposes  that  the  defendant  hath  wasted  the  goods  of  the  tes- 
tator, yet  it  is  not  averred  that  the  defendant  has  not  assets  in 
his  hands ;  for  if  he  has  wasted  goods  to  the  value  of  the  debt 
in  demand,  yet  if  he  have  other  assets  in  his  hands  to  the 
value  of  the  same  debt,  he  ought  not  to  be  chaiged  in  this 
action ;  for  if  an  action  of  debt  is  brought  against  an  executor, 
and  he  pleads  ne  ungues  executor,  and  it  be  found  against  him, 
yet  the  judgment  is  de  bonis  testatoris,  if  he  have  so  much  in 
his  hands,  before  he  is  charged  de  bonis  proprOs,  (2)  And  so 
in  this  case  the  defendant  ought  to  be  charged  de  bonis  testa^ 
toris,  if  he  had  so  much  in  his  hands,  although  he  has  wasted 
other  goods  to  the  value  of  the  debt ;  and  therefore  it  seemed 
to  him  that  the  declaration  was  bad  for  want  of  such  averment, 
that  the  defendant  had  no  other  assets  in  his  hands ;  and  as 
to  the  objection  that  might  be  made,  that  the  defendant  was 
not  prejudiced  by  this  action,  he  answered,  that  it  might  be 
very  prejudicial  to  the  defendant,  if  this  action  should  be 


(2)  Bro.  Executor,  108.  &  P.    1  RoL    263.  Town.  Judg.  57.  71.     See  postea, 
Abr.  930.  pi.  8.  983.  pi.  15.    Offi.  Exec.     336.  note  (1). 


to  chattel  interests  in  land,  or  whether 
a  remedy  is  given  by  the  stat  4  Edw. 
3.  c  6.  2  A.  &  E.  389.  Adam  v.  /it- 
habiianis  of  BristoL  4  Nev.  &  M.  144. 
S.  C.  nomine  TUUAdam  v.  InJuxbit^ 
ants  of  Bristol    Wentw.  Off.  Ex.  69. 

If  the  executor  can  shew  that  damagd 
has  accrued  to  the  personal  estate  of 
the  testator  by  the  breach  of  an  express 
or  implied  contract,  he  may  sustain  an 
action  to  recover  such  damage,  though 
the  action  is  in  some  sort  founded  on  a 


tort ;  as  assumpsit  against  an  attorney 
for  negligence  in  investigating  a  title 
about  to  be  conveyed  to  the  deceased ; 
or  against  a  coach  proprietor,  upon  a 
breach  of  contract  for  a  safe  convey- 
ance by  a  coach,  where  the  deceased 
sustained  an  injury  by  a  fall,  by  which 
his  means  of  improving  hb  personal  es- 
tate were  destroyed.  3  B.  &  B.  102. 
Knights  v.  Quarks.  3  Stark.  N.  P.  C. 
154.  Wilson  y.  Tucker.  iDow.&Uyl. 
N.  P.  C.30.  S.C.] 
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maintained ;  for  he  put  thia  case :  An  executor  has  assets  to   Wheatley 
the  value  of  40i  and  he  pays  201  in  satisfaction  of  a  debt  upon      ^*  Lanb. 
simple  contract,  and  afterwards  a  bond  creditor  of  20/.  brings  • 

such  an  action  as  this,  upon  a  suggestion  (3),  that  the  executor 
has  wasted  the  goods  of  the  testator  in  payment  of  the  20L 
upon  simple  contract,  and  recovers  thereon  and  has  execution-; 
now  has  the  executor  paid  all  his  assets,  yet  another  who  has 
a  debt  of  20L  on  umple  contract,  may  also  recover  20/. 
more,  which  is  left  in  the  hands  of  the  executor,  because  the 
creditor  by  bond  recovered  only  the  20L  which  was  before 
paid  to  the  first  creditor  by  simple  contract;  and  by  such  [  218  ] 
means  the  executor  would  be  doubly  charged  without  any 
reasonable  cause,  and  yet  he  cannot  in  any  way  help  himself. 
And  he  further  said,  that  although  it  may  be  objected,  that 
if  the  defendant  has  assets  in  his  hands,  yet,  if  he  has  paid 
money  in  satisfaction  of  a  debt  of  an  inferior  nature  to  the 
value  of  such  assets,  it  is  a  dewzstamt^  although  he  always  re- 
tained the  assets  in  his  hands ;  this  he  denied;  and  said,  that 
if  the  executor  pay  debts  of  an  inferior  nature  to  the  value  of 
the  assets,  yet  it  will  not  change  the  property  of  the  assets, 
but  they  renuun,  as  against  a  creditor  of  a  debt  of  a  superior 
d^ree,  in  the  same  plight  as  they  were  before,  and  may  be 
seized  in  execution  in  specie  at  such  creditor's  suit  as  the  goods 
of  the  testator,  notwithstanding  such  pa3rment  of  a  debt  of  an 
inferior  degree.  And  he  pointed  out  many  inconveniences 
which  would  arise,  if  this  action  should  be  maintained,  namely^ 
executors  would  always  be  held  to  special  bail:  this  action 
would  survive  against  the  executors  or  administrators  of  the 
defendants,  and  then  it  would  be  very  doXibtful,  whether  it 
should  be  construed  a  debt  upon  a  judgment,  or  a  debt  upon 
a  devastamt,  which  is  a  mere  naked  matter  of  fact ;  and  so 
doubtful  in  what  degree  it  should  be  paid  by  the  executor  or 
administrator,  namely,  whether  as  a  debt  upon  a  judgment, 
or  a  debt  on  simple  contract  founded  upon  the  devastavit  (4)  *  ^'^  ^^^c^* 
And  he  cited  the  book  11  H.  4.  56.  a.*  as  an  express  judg-  Dette,  229. 
ment  in  point,  that  this  action  lies  not,  and  therefore  he  prayed  ^•"*'  }f^P^.' 

.  ^  '^•'SO.     Adminu- 

judgment  for  the  defendant.  tntors  17. 


(3)  But  DO  action  will  lie  against  an  (4)  It  has  been   since  held   to  be 

executor  upon  a  bond  of  his  testator  only  in  the  nature  of  a  debt  by  simple 

suggesting  Kdevastavity  see  post,  p.  21 9.  contract.     2  Vent.  40.  Bathurst'a  case, 

note  (8);  and  therefore  the  inconveni-  See  post,  219.  note  (8). 
ence  now  pointed  out  cannot  possibly 

happen.  B  B  4 
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EATLEY 

V, 

Lane. 

J 

•  45  Edw.  3. 

9.  b. 

Bro. 

Dette,  40. 

IVfoigne,  2. 

Fitz. 

Dette, 

130. 

(5) 

t  Perkinson  ▼. 
Gilford. 
%  Bro.  Escape, 
28.      Bro.  Ex- 
ecutors, 100. 
Executions,  86. 
Parliament,  80. 
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Levinz  for  the  plamtiff  argued,  that  although  this  action 
was  founded  upon  a  tort,  yet  it  well  lies ;  for  an  action  of 
debt  well  lies  at  conunon  law  against  an  executor  of  his  own 
wrong,  and  yet  the  wrong  is  the  very  foundation  of  this  action* 
And  in  Miclu  45  Edw.  3.  pL  1.  *  an  action  of  debt  lay  at 
common  law  ag^st  a  goaler,  for  suffering  one  to  escape  out 
of  execution,  which  is  merely  a  tort ;  and  therefore  he  said, 
the  action  may  well  lie,  notwithstanding  this  exception :  but 
whether  such  action  will  survive  or  not,  was  not  now  the 
question ;  for  it  does  not  follow  that  it  wiU  survive  agunst  his 
executors  or  administrators,  because  it  is  maintainable  against 
him ;  for  he  said  an  action  of  debt  is  maintainable  against  a 
goaler  for  the  escape  of  one  in  execution,  and  yet  does  not 
lie  against  his  executors  or  administrators:  see  for  this, 
Dy.  271.  322.  Cro.  Car.  539.  t,  41  Ass.  pL  15.$  And  as  to 
the  objection  of  the  want  of  an  averment  that  the  defendant 
had  not  any  more  assets,  he  said  that  if  the  defendant  had 
more  assets,  yet  the  plaintiff  has  an  election  to  bring  this 
action  upon  the  devastavit  against  him,  or  to  proceed  against 
him  for  the  other  assets  at  his  pleasure.  But  he  said  that  in 
this  case  the  negative,  that  the  defendant  hath  not  any  more 
assets,  need  not  be  averred,  because  it  shall  not  be  intended ; 
but  if  the  truth  were  so,  the  defendant  himself  might  have 
pleaded  it,  and  so  drawn  the  matter  into  question  if  he  would. 
But  he  has  now  waived  such  advantage  by  his  demurrer:  and 
as  to  the  inconvenience  which  has  been  objected,  that  exe* 
cutors  in  all  cases  shall  be  held  to  bail,  he  said  it  was  reason- 
able it  should  be  so :  but  it  was  in  the  discretion  of  the  court 
whether  they  should  be  held  to  bail  or  not.  (6)  And  the  court 
is  to  be  presumed  to  be  indifferent,  and  to  administer  justice 
impartially ;  and  therefore  there  is  no  greater  mischief  in  this 


(5)  This  authority  does  not  seem  to 
prove  this  position ;  and  in  2  Inst.  582. 
Dy.  322.  b.  it  is  said,  that  no  action  of 
debt  lay  against  a  gaoler  at  common 
law  for  an  escape,  but  only  an  action 
upon  the  case ;  and  that  the  action  of 
debt  was  given  by  the  statutes  of 
Westminster  2.  13  Edw.  1.  c.  11.  and 
1  Rich.  2.  c  12.  See  ante,  37,  38. 
Jones  V.  Pope, 


(6)  If  the  Bheriff  returns  a  devastavit^ 
the  executor  in  an  action  of  debt  may 
be  held  to  bail  by  a  judge's  order  with- 
out any  affidavit  {g)  But  if  the  action 
be  brought  on  the  judgment  upon  a  sug- 
gestion only  of  a  devastavit^  an  affidavit 
is  necessary  to  hold  the  executor  to  bail 
as  in  ordinary  cases.  Garth.  264.  !>»- 
pratt  V.  Testard, 


(g)  [But  see  stat.  1  &  2  Vict.  c.  1 10.  s.  3.] 
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than  in  aD  other  cases.     And  as  to  the  pleading  he  said,  that   Wheatley 
the  defendant  may  plead  the  general  issue,  nil  debet  (7),  and      ^'  Lane. 
give  all  matters  in  evidence  for  his  discharge,  as  he  may  do  ' 

on  a  trial  of  a  devastavit  upon  a  scire  faciasy  and  so  no  mis- 
chief is  done  to  him :  and  he  cited  judgments  upon  the  point, 
Mch.  1655.  RolL  711.  in  C.  B.  Cory  v.  Thinne  *,  where  such  •  And  affirmed 
an  action  as  this  was  brought,  and  the  plaintiff  recovered  by  e^o/.  i  Lev. 
judgment :  and  East.  15  Car.  2.  Roll.  546.  in  K.  B.  Harwell  147.  2  Sid. 
v.  EUisy  the  same  case  and  judgment,  f     He  also  cited  a  roll 
in  Mich.  12  H.  8.  Roll.  40.  to  the  same  effect;  and  the  book  .  g^^  ^^^  ' 
of  11  H.  6.  fol.  7,  8.  16.  35,  36.  J,  was  cited  on  both  sides.        ns. 

But  the  court  upon  the  two  former  cases  of  Cory  v.  Thinncy 
and  Harwell  v«  EUisy  which  Twysden  justice  said  he  remem- 
bered,  delivered  their  opinion  for  the  plaintiff,  that  the  action 
was  well  brought,  and  gave  judgment  accordingly  for  the 
plaintiff. 

Note :  It  was  argued  twice,  and  much  debated,  and  I  be- 
lieve is  now  settled :  but  the  conveniences  or  inconveniences 
which  may  follow  are  not  yet  known.  (8) 


(7)  So  2  Ld.  Raym.  1502.  Warren  upon  the  return  of  a  devastavit  by  the 
v.  Consett ;  or  he  may  give  the  whole  in  sheriff  to  a  writ  of^fieri  facias  de  bonis 
evidence  on  not guilty.(h)  IT.R.  462*  testatorisy  without  any  previous  inqui- 
Coppin  v.  Carter  ;  see  next  note.  sition  finding  a  devastavit  and  a  scire 

(8)  Anciently,  if  the  sheriff  returned  facias.  However,  the  better  and  more 
wdla  bonoy  and  abo  a  devastavit  to  a  frequent  method  undoubtedly  was,  to 

^fieri  facias  de  bonis  testataris  sued  out  on  sue  out  a  scire  fadasy  and  obtain  an 

a  judgment  obtained  against  an  exectUoVy  award  of  execution,  before  the  issuing  of 

it  was  sometimes  the  practice  to  sue  out  Hie  fieri  facias  de  bonis. propriis.     Hetl. 

a  capias  ad  stUisfadendum  against  the  110.  Thompson  y.  Thompson.  Dy.210.a. 

executor.  2  H.  6.  12.  Bro.  Executors,  8.  But  the  most  usual  practice  upon  the 

Dy.  210.  a.  in  margin.  Or  2l  fieri  facias  sherifTs  return  of  nulla  bona  to  a  fieri 

de  bonis  propriis.  Doc.  Plac.  169.  Bro.  facias  de  bonis  testcUoris,  was  to  sue  out  a 

Exec.  1 8.;  and  an  entry  was  made  on  the  special  writ  o? fieri  facias  de  bonis  testa-- 

roll,  of  the  sheriff's  return,  and  of  the  torisy  with  a  clause  therein  **et  si  tibi  con- 

fieri  facias  thereon  to  levy  the  debt  and  "  stare  poterity"  that  the  executor  had 

costs  debonis propriis.  Rast  Ent  32S.  b.  wasted  the  goods,  then  to  levy  de  bonis 

326.  a.  pi.  6.     And  in  the  case  oi  Read  propriis.  9  H.6.9.  Bro.  Executors,  11. 

V.  Binghamy  C.  B.  Mich.  8  Ann.  Yin.  Hetl.  1 10.     And  this  continued  to  be 

Abr.   Executors,   397.  pi*  17.    a  MS.  the  practice  of  the  King's  Bench  until 

case,  it  is  said  to  have  been  decided  by  the  time  of  Charles  the  First ;  but  in 

the   court,   that  the  plaintiff  may  still  the  Common  Pleas,  a  practice  had  pre- 

sue  out  a  fieri  facias  de  bonis  propriis  vailed  in  early  times,  upon  a  suggestion 

(h)  [But  see  ante,  p.  38  a.  note  (o).] 
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in  the  special  writ  f)i  fieri  facias  of  a 
devastavit  by  the  executor}  to  direct  the 
sheriff  to  inquire  by  a  jury ^  whether  the 
executor  had  wasted  the  goods ;  and 
if  the  jury  found  he  had,  then  a 
sdrtfacicu  was  sued  out  against  him, 
and  unless  he  made  a  good  defence 
thereto*  execution  was  awarded  de  bonis 
propriis.  The  practice  of  the  two 
courts  thus  differing,  a  judgment  given 
in  the  Common  Pleas  against  an  execu- 
tor on  a  scire  facias  awarded  upon  the 
return  of  a  devastavit  found  by  the 
inquisition  according  to  the  practice  of 
that  court,  was  reversed  in  the  King's 
Bench  in  Peitifer'B  case,  5  Rep.  S2. ; 
and  the  principal  reason  assigned  was, 
because  no  action  would  lie  against  the 
sheriff  if  the  return  found  by  the  inqui- 
sition was  false ;  whereas  according  to 
the  practice  of  the  King's  Bench,  an 
action  would  lie  against  him  for  a  false 
return.  The  same  point  however  came 
again  before  the  court  of  King's  Bench 
in  the  case  of  Mounson  v.  Baumy  here- 
after cited,  in  error  from  the  Common 
Pleas;  and  though  PetHfers  case  was 
cited  and  relied  upon,  yet  the  judgment 
was  affirmed,  and  the  court  recommend- 
ed the  practice  of  the  Common  Pleas  to 
be  adopted  in  the  King's  Bench  in  fu- 
ture. Sir  W.  Jones^  417.  Cro.  Car. 
518. 527.  Mounson  v.  Bourn,  It  after- 
wards became  the  practice  of  both 
courts,  for  the  sake  of  expedition,  to 
incorporate  the  fieri  faciast  inquiry,  and 
scire  facias  into  one  writ,  thence  called  a 
scire  fieri  inquiry;  a  name  compounded 
of  the  first  words  of  the  two  writs  of 
scire  fticias,  fieri  faciasy  and  that  of  in- 
quiry, of  which  it  consists.  This  writ 
recites  ihe  fieri  facias  de  bonis  testatoris 
sued  out  on  the  judgment  against  the 


executor,  the  return  of  nuUa  bona  by 
the  sheriff;  and  then  suggesting  that  the 
executor  had  sold  and  converted  the 
goods  of  the  testator  to  the  value  of  the 
debt  and  damages  recovered,  commands 
the  sheriff  to  levy  the  said  debt  and  da* 
mages  of  the  goods  of  the  testator  in  the 
hands  of  the  executor  if  they  could  be 
levied  thereof;  but  if  it  should  appear  to 
him  by  the  inquisition  of  a  jury  that  the 
executor  had  wasted  the  goods  of  the 
testator,  then  the  sheriff  is  to  warn  the 
executor  to  appear,  &c.  If  the  judg- 
ment had  been  either  by  or  against  the 
testator  or  intestate,  or  both,  the  writ 
of  fieri  facias  recites  that  fact,  and  also 
that  the  court  had  adjudged  (upon  a 
writ  of  scire  facias  to  revive  the  judg« 
ment)  that  the  executor  or  administra- 
tor should  have  execution  for  the  debt, 
&c. :  see  the  form  of  this  writ,  post, 
SOS.  Merchant  v.  Driver.  Clift's  En- 
tries, 659— 67 1 .  Lilly's  Entries,  664^ 
666.  2  Rich.  Pract.  K.  B.  52S. ;  and 
this  practice  is  still  frequently  adopted. 
But  the  most  usual  mode  of  proceeding 
is  by  action  of  debt  on  the  judgment 
suggesting  a  devastavit;  because  in  the 
proceeding  by  scire  fieri  inquiry  the 
plaintiff  is  not  entitled  to  costs,  unless 
the  executor  appears  and  pleads  to  the 
scire  facias.  For  the  statute  of  8  &  9 
W.  S.  ell.  s.  S.,  which  gives  costs  to 
plaintiffs  in  suits  upon  scire  facias^  limits 
them  to  those  cases  only  where  the 
plaintiff  obtains  judgment,  or  award  of 
execution  upon  a  plea  pleaded,  or  de- 
murrer joined  thereon,  (t)  The  action 
of  debt  on  the  judgment  suggesting  a 
devtistavit  was  substituted  in  lieu  of  the 
proceeding  by  scire  fieri  inquiry.  2  Ld. 
Rayra.  974.  Berwick  v.  Andrews.  It  is 
said,  that  the  first  case  in  which  it  was 


(t)  [Butnow  by  Stat.  S  &  4  W.  4.  c.42.  suit  upon  a  judgment  by  default,  as  well 

S.34.,   in  all  writs  of  scire  faciasy  the  as  upon  a  judgment  after  plea  pleaded 

plaintiff  obtaining  j  udgment  on  an  award  or  demurrer  joined.] 
of  execution^  shall  recover  his  costs  of 
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decided  that  such  an  action  would  lie  is 
the  above^nentioned  one  of  Cory  v. 
7%t9ifie.  Lord  Hctlt^  who  was  counsel  for 
the  plaintiff  in  that  case,  is  reported  to 
have  said,  that  he  succeeded  for  his  dient 
beyond  his  expectation.  1  Lutw.674. 
Sanm  ▼•  Berheb^.  2  Ld.  Raym.  97S. 
It  may  perhaps  be  true,  that  Cory 
V.  ninne  was  the  first  case  in  which 
that  point  received  a  iUreci  and  tm- 
meditUe  decision;  but  it  appears  by 
the  above-mentioned  case  in  the  Year 
Book,  11  H*  6>  ?•  that  such  an  action 
had  been  brought  at  that  early  period ; 
and  though  indeed  the  question  was  not 
decided,  for  the  case  went  off  npon  a 
collateral  point,  yet  the  better  opinion 
was,  that  the  action  was  maintainable ; 
see  1  Lev.  256*  The  foundation  of  this 
action  is  the  judgment  obtained  against 
the  executor.  A  judgment  against  an 
executor  or  administrator,  whether  by 
default  or  upon  demurrer ;  1  Salk.  SIO. 
Rock  V.  Leighton^  S.  P.  admitted  3  T. 
R.  686.  Erving  v.  Peters ;  or  upon  a 
verdict  on  any  plea  pleaded  by  the  exe- 
cutor, except  piene  administravity  or  ad- 
mitting assets  to  such  a  sum,  et  riens 
fdbra^  &c. ;  1  Atk.  292.  Eanuden  v. 
Jackson.  3  T.  R.  685* ;  is  conclusive 
upon  him,  that  he  has  assets  to  satisfy 
such  judgment  Indeed,  if  the  execu- 
tor or  administrator  plead  either  a  ge- 
neral or  special  plene  administravit^  it  is 
now  held  that  he  is  only  liable  to  the 
amount  of  the  assets  proved  to  be  in  his 
hands;  though  the  case  was  formerly 
taken  to  be,  that  if  ang  assets,  however 
small,  were  proved  to  be  unadministered, 
the  plaintiff  was  entitled  to  recover  kis 
whole  demand  from  the  executor.  Hav' 
rison  v.  Beccksy  cited  in  3  T.  R.  688. 
See  post,  Hancocke  v.  Proudj  336.  n.  ( 1 ). 
So  that  now  a  judgment  against  an 
executor  on  a  verdict  upon  plene  ad" 
ministravity  is  only  an  admission  of 
assets  to  the  extent  of  the  assets  proved 
to  be  in  his  hands.    If,  therefore,  upon 


a  Jieri  facias  de  bonis  testatoris  on  a 
judgment  obtained  against  an  exe- 
cutor by  either  of  the  ways  above-men- 
tioned, either  no  goods  can  be  found 
which  were  the  testator's,  or  not  suffi- 
cient to  satisfy  the  demand ;  or,  which  is 
the  same  thing,  if  the  executor  will  not 
expose  them  to  the  execution,  that  is 
evidence  of  a  detfostavit ;  and  therefore 
it  is  very  reasonable  that  the  executor 
should  become  personallg  liable  and 
chargeable  de  bonis  propriis.  2  Saund. 
403.  Blackmor  v.  Mercer.  3  T.  R.  692. 
4  T.  R.  637.  Farr  v.  Newman,  And 
the  mode  of  proceeding  is  immaterial, 
because  the  executor  is  entitled  to 
the  same  defence  in  debt  upon  the 
judgment  suggesting  a  devastatfitf  as 
in  the  proceeding  by  a  scire  fieri  in- 
quiry. The  judgment  against  the  exe^ 
cutor  being  thus  the  foundation  of  th6 
action,  it  follows,  that  no  action  of  debt 
suggesting  a  devastavit  by  the  executor 
lies  against  him  upon  a  judgment  ob- 
tained against  his  testator,  because  that 
is  no  confession  of  assets  by  the  execu- 
tor, and  therefore  in  such  cases  it  is  ne- 
cessary to  sue  out  a  writ  of  scire  facias 
against  the  executor,  to  make  him  a 
party  to  the  judgment ;  Crosby  v.  Geer^ 
ing,  cited  in  2  Ld.  Raym.  972.  Ber- 
wick V.  Andrews;  to  which  writ  the 
executor  may  plead  a  want  of  assets, 
or  other  plea,  which  shews  that  the 
plaintiff  ought  not  to  have  execution 
against  him  upon  the  judgments.  Co. 
£nt  617.  2  Saund.  220.  Noel  v.  NeU 
son.  1  Ld.  Raym.  3.  1  Salk.  296. 
Richards  v.  Newton,  Cro.  Eliz.  575. 
Ordwey  v.  Godfrey,  793.  Littleton  v. 
ffibbins,  887*  Gibson  v.  Brook.  3  Lev. 
273.  Knigkty.  Cole,  All.  47.  Petchet^ 
y.WoolsUm.  Wentw.  138.  And  still  less 
will  such  action  lie  against  an  executor 
upon  a  bond  of  his  testator,  suggesting 
a  devastavit  in  the  executor;  2  Lev. 
209.  But  v.  Witkens.  1  Vent  315.321. 
S.  C.     2  Lev.  145.  Horsey  v.  Daniel^ 
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S.  P.  But  if  a  man  obtains  judgment 
against  an  executor,  and  dies,  his  exe- 
cutor may,  without  first  suing  out  a 
scire  fctckUf  bring  an  action  of  debt, 
upon  the  judgment  against  the  executor^ 
suggesting  a  devctsiavii;  for  the  action 
is  brought  against  the  same  person 
against  whom  the  judgment  was  had, 
and  by  that  judgment  assets  were  ad-> 
mitted.  2  Ld.  Raym.  971.  Berwick  v. 
Andrews.  S.  C.  6  Mod.  125.  1  Salk. 
314.  This  action  may  be  brought 
upon  the  judgment,  upon  a  bare  sug* 
gestion  of  a  devastavie,  without  any 
writ  of  fieri  facias  first  taken  out  upon 
the  judgment,  as  was  done  in  this  case 
of  Wheatly  v.  Lane^  1  Sid.  397.  But 
the  usual  course  is,  first  to  sue  out  a 
fieri  facias  upon  the  judgment,  and, 
upon  the  sheriflTs  return  ofnuUa  bona^  to 
bring  the  action  and  state  the  judgment, 
the  writ  and  return  in  the  declar- 
ation, and  on  the  trial,  the  record  of 
the  judgment,  the  fieri  faciasy  and  the 
return,  will  be  sufiicient  evidence  to 
prove  the  case.  ChaUaner  v.  ChaUoner^ 
cited  in  1  Wib.  259.  SkelUm  v.  Haw^ 
ling.  3  T.  R.  685.  Erving  v.  Peters.{k) 
If  the  sheriff  cannot  find  any  assets, 
he  may,  if  he  pleases,  return  a  devas^ 
tavitf  as  well  as  nulla  hona^  to  the  writ 
of  fieri  facias  de  bonis  testatoris ;  for 
t\\e  fieri  inquiry  is  only  for  his  security. 
1  Salk.  310.  1  Ld.  Raym.  590.  Rock 
V.  LdyUm.  Com.  Rep.  87.  S.  C.  And 
he  seems  to  run  no  great  risk  by  so 
doing ;  for  the  judgment,  and  no  assets 
to  be  found,  will  be  sufficient  evidence 
of  a  devastavit  in  an  action  against  him 
for  a  false  return.  JRock  v.  Leighton^ 
cited  in  3  T.  R.  692.  and  1  Salk.  310. 
S.  C. 


There  are  certain  rules  equally  appli- 
cable to  the  proceeding  by  scire  fieri 
inquiry,  and  to  that  by  action  of  debt 
on  a  devastavit  1.  The  return  of  a 
devastavit  is  not  conclusive^  and  there* 
fore  the  executor  may  traverse  the  de* 
vastavity  whether  it  be  found  by  the  in- 
quisition, or  returned  by  the  sheriff. 
Cro.  Eliz.  859.  Gibson  v.  Brook.  S.  C. 
cited  in  3  T.  R.  687.  Sir  W.  Jones, 
418.  Mounson  v.  Bourne.  (/)  As,  if 
the  sheriff  should  return  that  there 
were  no  goodSj  the  executor  may  prove 
that  there  were,  and  that  he  shewed 
them  to  the  sheriff.  The  form  of  the 
traverse  is  indeed  different.  In  the 
scire  fieri  inquiry  the  executor  precisely 
and  expressly  denies  the  devastavit 
found  by  the  inquisition,  and  takes  issue 
upon  it.  See  the  form,  post,  306.  Lib. 
Plac.  289.  pi.  21.  290.  pL  26.  CUft, 
659.  pi.  1. 663.  Lilly,  666, 667.  2  Saund. 
402.  Blackmor  v.  Mercer.  But  in  an 
action  of  debt,  the  whole  may  be  given 
in  evidence  on  nil  debet;  see  supra, 
219.  2  Ld.  Raym.  1502.  Warren  v. 
Consett;  or  on  not  guilty,  (m)  1  T.  R. 
462.  Coji^n  V.  Carter.  2.  The  exe- 
cutor cannot  in  either  case  plead  plene 
administravit,  or  any  other  plea  of  the 
same  nature,  which  puts  his  defence 
tynm  want  of  assets.  For  such  plea 
would  be  contrary  to  what  is  admitted 
by  the  judgment.  And  if  the  truth 
were  that  he  had  no  assets,  he  should 
have  set  it  up  as  a  defence  to  the  ori- 
ginal action,  and  having  neglected  to- 
do  so,  he  shall  not  be  permitted  to  say 
so  afterwards.  For  it  is  a  general  rule, 
that  if  a  party  do  not  avail  himself  of 
the  opportunity  of  pleading  matter  in 
bar  to  the  original  action,  he  cannot 


(k)  [2  Bing.  N.C.  176.  Leonard  v. 
Simpson.  2  Scott,  335.  S.C.  S.P.  where 
an  irregular  ^to^t^m^ya.  had  been  is- 
sued, and  returned  nulla  bona."] 


(0   [1    M.  &  W.  689.     Palmer  y. 
Waller.-^ 
(m)  [|See  ant^,  p.  38  a.  note  (d).] 
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afterwards  plead  it»  either  Id  another 
action  founded  on  it,  or  in  a  scire  facias, 
1  Saik.  310.  Rock  v.  Leigkian.  1  Atk. 
292.  Ranuden  v.  Jackson.  2  Str.  732. 
Earle  v.  Hinion.  1  Wils.  258.  SkdUm 
T.  Bawling.  3  T.  R.  689.  And  if 
he  has  pleaded  pUne  administratnt  to 
the  original  action,  and  the  judgment 
was  had  upon  a  verdict,  finding  that  he 
had  assets,  he  is  of  course  equally  con- 
cluded from  saying  that  he  had  no  as- 
sets. 3  T.  R.  693.  And  for  the  same 
reason  he  cannot  give  in  evidence  the 
want  of  assets^  on  the  trial  of  the  devas' 
iaviif  either  in  the  scire  fieri  inquiry,  or 
in  the  action  on  the  devastavit;  1  Salk. 
S10.(n) ;  nor  upon  a  writ  of  inquiry  after 
judgment  by  default  in  the  original  ac- 
tion. 6  Mod.  308.  Treil  v.  Edwards  ; 
aee  also  Wharton  v.  Riehardsonj  2  Str. 
1075.  and  cited  in  1  Wils.  258.  3.  No 
proceeding  can  be  had  either  by  action 
of  debt  on  a  devastavit,  or  by  a  scire 
Jkri  inquiry  against  the  husband  of  an 
executrix,  if  she  dies  after  judgment 
had  against  her  and  her  husband  de 
bonis  testaioris.  But  if  a  general  judg- 
ment be  had  against  husband  and  wife 
executrix^  either  upon  the  scire  fieri 
inquiry^  or  in  the  action  of  debt,  and 
afterwards  the  wife  dies,  the  husband 
shall  be  charged.  Cro.  Car.  519. 
Mounson  v.  Bourn.  1  Lutw.  670. 
Baron  v.  Berkley,  (o)  , 

No  executor  was  answerable  for  a  de- 
vastavit  by  his  testator  upon  the  prin- 
ciple above  mentioned  (p).  3  Leon.  24 1 . 
Sir  Brian  Tucke\  case.  1  Vent.  292. 
Anon.  But  by  the  statute  30  Car.  2. 
c  7.»  explained  and  made  perpetual  by 
4  &  5  W.  &  M.  c.  24.  8.  12.,  the  execu- 


tors or  administrators  of  any  executor 
or  administrator,  whether  rightful  or  of 
his  own  wrong,  who  shall  waste  or  con- 
vert to  his  own  use  the  estate  of  his 
testator  or  intestate,  shall  be  liable  and 
chargeable  in  the  same  manner  as  their 
testator  or  intestate  would  have  been 
if  they  had  been  living.  So  that  since 
these  statutes,  if  a  judgment  be  had 
against  an  executor,  who  afterwards 
dies,  an  action  may  now  be  brought 
against  his  executor  or  administrator 
upon  the  judgment,  suggesting  a  devaS' 
tavit  by  the  first  executor;  and  the 
judgment  is  as  conclusive  upon  the  re- 
presentative of  the  executor,  that  he 
(the  executor)  had  assets  to  satisfy 
the  judgment  obtained  against  him  as 
it  is  upon  the  executor  himself.  There- 
fore, if  an  action  of  debt,  suggesting 
a  devastavit  by  the  first  executor  in  his 
lifetime,  be  brought  against  his  ex- 
ecutor or  administrator,  he  cannot  plead 
that  the  first  executor  fully  adminis- 
tered the  goods  of  the  first  testator,  or 
any  other  plea,  purporting  that  he 
(that  is,  the  first  executor)  had  no 
assets  to  satisfy  the  judgment,  any  more 
than  the  executor  himself  could  have 
done.  1  Wils.  258.  SkeUonw.  Bawling. 
For  whatever  act  of  the  executor  would 
have  made  him  personally  liable  and 
chargeable  with  the  payment  of  the 
demand  de  bonis  propriisj  will  now, 
by  virtue  of  these  statutes,  make  his 
personal  estate  liable  in  the  hands  of 
his  executor  or  administrator.  The 
case  of  Skelton  v.  Bawling  is  upon 
the  whole  tolerably  well  reported  by 
Mr.  Seijeant  Wilsony  though  some  part 
of  it  is  not  very  intelligible.     His  re- 


(«)  [2  Bing.  N.  C.  179,  180.  1  M. 
&  W.  689.] 

(o)  And  it  should  seem  that  the  hus- 
band shall  be  charged,  if  the  wife  does 
not  die  till  after  a  fieri  facias  de  bonis 


testatoris,   and    return   of   nulla  bona 
thereon. 

(p)  Viz.  that  it  is  a  personal  tort 
in  the  testator,  which  dies  with  the 
person. 
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port  is  this:  " Sheiion  brought  debt 
*^  upon  a  bond  against  EUxabeth  Meui" 
'^  doXy  as  administratrix,  vrho  suffered 
**  judgment  to  go  against  her  by  default; 
^<  she  makes  her  will,  and  the  defendant 
**  Hawling  executor  thereof,  and  dies ; 
<<  and  this  action  upon  the  judgment  is 
"  brought  against  Hawling  suggesting 
"  a  devcLsiaviL  Hawling  pleads  that 
*<  he  has  fully  administered  the  goods 
"  and  effects  oi  Elizabeth  Maddox;  and 
«  to  prove  a  devasiavit,  the  judgment 
^<  by  default  was  given  in  evidence  at 
<<  the  trial,  and  whether  a  judgment  bg 
*^  defaukj  against  the  defendant's  tes- 
<<  tatrix,  who  was  an  administratrix,  is 
"  an  evidence  of  a  devastavit^  was  re« 
^*  served  for  the  opinion  of  the  court. 
"  The  court  gave  judgment,  that  if  an 
'<  executor  or  administrator  suffer  judg- 
*<  ment  to  go  by  default  or  confession, 
"  and  an  action  be  brought  against  him 
*<  on  that  judgment,  suggesting  a  de* 
"  va^avit,  he  cannot  plead  plene  admi'- 
*<  nistravit;  for  by  the  confession  of  the 
«<  judgment,  or  letting  it  go  by  default* 
"  he  has  admitted  assets  to  the  amount 
*'  of  the  demand ;  and  it  is  the  same, 
"  if  the  action  on  the  judgment  be 
"  against  the  executor  or  administrator 
**  of  an  executor  or  administrator." 
That  part  of  the  judgment  which  re- 
lates to  an  action  against  the  executor 
or  adminbtrator  himself  is  clear  and  in- 
telligible. But  my  difficulty  was  to 
discover  upon  what  principle  it  was 
held,  that  the  executor  or  administrator 
of  such  executor  or  administrator  could 
not  plead  plene  administraviL  It  is  true 
that  the  executor  could  not  plead  that 
the  administratrix  had  fully  adrainis* 
tered  the  effects  of  her  intestate^  for  the 
same  reason  that  the  administratrix  her- 
self could  not  But  if  the  executor  had 
in  truth  fully  administered  the  effects  of 
his  testator,  (the  administratrix,)  it 
seemed  hard  to  say  that  he  could  not 
avail  himself  of  it  Therefore,  to  re- 
move all  difficulty,  and  as  this  case  is 


considered  as  a  leading  one,  I  searched 
the  roll.  It  is  Trin.  2S  Geo.  2.  K.  B. 
Roll.  238.  I  think  by  comparing  the 
printed  report  with  the  roll*  the  case 
will  appear  plain  enough.  The  case 
was  this :  **  Debt  in  the  detinet  against 
'*  Francis  Hawling^  executor,  &e.  of 
"  Elizabeth  Maddocks  deceased,  who 
**  was  administratrix,  &c.  of  George 
<'  Maddochs,  her  late  husband  deceased, 
^  upon  a  judgment  recovered  by  the 
^  plaintiff  against  the  saad  Elizabeth 
^  Maddoehs  administratrix  as  aforesaid, 
**  which  judgment  remained  unsatisfied, 
**  and  that  the  plaintiff  had  not  received 
^any  satisfaction;  that  divers  goods 
*^  and  chattels  of  the  said  George  had 
^  come  to  the  hands  of  the  said  EUza» 
<<  5e^  to  be  administered,  whidk  said 
<*  goods  the  said  Elizabeth  had  wasted^ 
*^  &c  Pleas,  1.  Non  detinet  and  issue 
*'  thereon.  2.  That  he  the  said  Francis 
**  Hawling  had  fully  administered  the 
"  goods  and  effects  of  the  said  Eliza-' 
^  beth  Maddocks.  Replication,  that  the 
^  defendant  had  goods  and  chattels  of 
**  the  said  Elizabeth  Maddocks^  suffi- 
'*  cient  to  satisfy,  &c.  and  issue.  Ver* 
<*  diet  for  the  plaintiff  on  both  pleas.** 
Hence  it  appears  that  the  defendant 
did  plead  plene  administravitf  and  the 
question  was  respecting  the  adminis« 
tration  of  the  assets  of  Elizabeth  Mad^ 
docks.  In  the  investigation  of  which 
it  was  held,  that  the  defendant  could 
not,  any  more  than  his  testatrix  could 
have  done,  allege  that  she  had  not  assets 
of  her  intestate  to  satisfy  the  judgment 
obtained  against  her,  because  she  had 
admitted  the  contrary  by  suffering 
judgment  to  go  by  default  And  there- 
fore if  she  left  no  assets  of  her  intestate 
to  satisfy  that  judgment,  it  was  evi- 
dence of  a  devastavit  by  her,  for  which 
an  action  would  lie  against  the  defend- 
ant by  virtue  of  the  statutes  30  Car.  2. 
c.  7.  and  4  &  5  W.  &  M.  c.  24.  That 
as  the  devastavit  was  only  a  simple 
contract  debt,  he  was  at  liberty  to  shew 
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that  he  had  fully  administered  her  ef- 
fects; but  as  in  the  present  case  he 
failed  to  prove  it*  therefore  there  must 
be  a  verdict  against  him  on  that  issue. 
In  this  view  of  the  case»  it  seems  plain 
and  intelligible.  See  Hope  v.  Bague^ 
S  East,  5. 

By  what  has  been  said  it  appears, 
that  there  are  these  distinctions  between 
an  action  against  the  executor  himself 
upon  a  judgment  suggesting  a  deveuia^ 
mi  by  him,  and  one  against  the  execu- 
tor of  such  executor  suggesting  ade- 
vastavit  by  the  former  executor.  1.  In 
the  former  case  the  action  is  in  the  debei 
and  deiineif  and  the  judgment  is  <£e 
bonis  proprnsi  but  in  the  other  the 
action  is  in  the  detinet  only^  and  the 
judgment  is  de  bonis  testatoris,  2.  The 
former  action  can  only  be  brought 
upon  a  judgment  previously  obtained 
against  the  executor  de  bonis  tesiatoriSf 
or  where  he  is  made  a  party  to  a  judg- 
ment against  a  testator  by  scire  facias  ; 
but  in  the  other  an  action  may  be 
brought  in  every  case  where  the  exe- 
cutor in  his  lifetime  was  in  any  way 
guilty  of  any  act  which  amounts  in  law 
to  a  devastavit^  such  as  exhausting  the 
assets  by  payment  of  debts  of  an  infe- 
rior degree  before  those  of  a  superior, 
and  the  like.  And  lastly,  in  the  former 
case  the  executor  cannot  plead  plene 
adminisiravit,  but  in  the  latter  case 
such  plea  is  proper,  (g) 

In  some  cases  a  creditor  may  take 
the  testator's  goods  in  execution  in 
the  hands  of   the  executor.     For  if 


there  be  a.  judgment  against  the  testa- 
tor at  the  time  of  his  death,  the  creditor 
may  take  his  goods  in  execution  in  the 
hands  of  the  executor,  if  the  judgment 
was  recovered  withfn  a  year  before  his 
death.  2  Ld.  Raym.  850.  Odes  v. 
Woodward*  So  if  the  testator  died  in 
term  time,  or  the  subsequent  vacation, 
before  judgment  was  signed,  it  may  be 
signed  after,  and  execution  taken  out 
against  his  goods  in  the  hands  of  his 
executor  tested  the  first  day  of  the 
term ;  for  they  relate  to,  and  are  con. 
sidered  as,  a  judgment  and  execution  of 
the  first  day  of  the  term,  at  which  time 
the  testator  was  alive.  7  T.  R.  20. 
Bragner  v.  Langmead,  See  Wiiles's 
Rep.  427*  Fann  v.  Atkinson,  (r)  So  if 
the  testator  gave  a  warrant  of  attorney 
to  confess  judgment,  and  died  within  a 
year  after,  so  that  judgment  can  be 
entered  up  without  leave  of  the  court, 
it  may  be  entered  up  after  his  death, 
and  will  relate  to  the  first  day  of  the 
term  when  he  was  living,  and  an  exe- 
cution may  be  levied  on  his  goods  in 
the  hands  of  his  executor.  2  Ld.  Raym. 
766.  Odes  v.  Woodward.  S.  C.  7  Mod. 
2.  93.  1  Salk.  87.  3  P.  WiU.  397. 
Robinson  v.  Tonge^  and  Finch  v.  Earl 
of  Winchelsea,  note  (£).  6  T.  R.  369. 
Heapy  v.  Parris.(^s)  For  the  judg- 
ment and  execution  will  bind  the  goods 
from  the  day  of  the  signing  of  the 
judgment,  and  the  teste  of  the  writ  of 
the  execution,  against  the  party  himself, 
and  all  other  persons,  but  purchasers^ 
notwithstanding  the  Statute  of  Frauds, 


(iq)  In  any  action  brought  against  the 
executor  of  an  executor,  it  is  not  suf- 
ficient for  the  defendant  to  plead  that 
he  has  fully  administered  all  the  goods 
of  the  original  testator  which  have  come 
to  his  hands:  he  must  also  plead, 
either  that  the  first  executor  fully  ad- 
ministered, or  that  he  the  defendant  has 
no  assets  of  the  first  executor  out  of 


which  he  can  satisfy  any  devastavit 
committed  by  the  first  executor.  10 
East,  315.   Wells  v.Flydel 

(r)  1  Bos.  &  Pull.  571.  WagJuyme 
v.  Langmead.  S.  P. 

(*)  [But  now  by  Reg.  Gen.  4  W.  4. 
(Pleading,  No.  3.)  all  judgments,  whe- 
ther interlocutory  or  final,  shall  be  en- 
tered of  record  of  the  day  of  the  munth 
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29  Car.  2.  c  3.,  which  statute  hafi  been  taken  that  the  writ  of  execution  be 
construed  to  extend  only  to  protect  tested  on  a  day  previous  to  the  testa- 
purchasers.  Ibid,  (t)  But  in  all  the  tor's  death ;  for  if  it  be  tested  on  a  sub- 
cases above  mentioned,  care  must  be  sequent  day,  it  will  be  an  irregularity : 


and  year,  whether  in  term  or  vacation, 
when  signed^  and  shall  not  have  rela- 
tion to  any  other  day.] 

(t)  At  common  law  the  defendant's 
goods  were  bound  from  the  teste  of  the 
^fieri  facias,  and  might  be  taken  in  exe- 
cution by  the  sheriff,  in  the  hands  even 
of  a  person  who  had  band  fide  pur- 
chased them  since  the  teste  of  the 
writ  Cro.  Eliz.  174.  ^no».  Ibid.  440. 
Boucher  v.  Wiseman,  and  other  cases. 
But  in  1  Lev.  174s  Bayly  v.  Bunning, 
where  the  defendant  became  bankrupt 
after  the  teste  of  the  fieri  facias,  but 
before  it  was  actually  sued  out,  the 
court  seemed  to  think  that  the  goods 
were  not  liable  to  be  taken,  on  account 
of  their  being  vested  in  the  assignees  of 
the  bankrupt,  by  relation  to  the  act  of 
bankruptcy  under  the  IS  Eliz.  c.  7.  s.  2. 
And  by  the  stot  29  Car.  2.  c  3.  s.  16. 
it  b  enacted,  *'  that  no  writ  of  fieri 
^^  facias,  or  other  writ  of  execution, 
^<  shall  bind  the  property  of  the  goods 
**  of  the  party  against  whom,  &c.  but 
"  from  the  time  that  such  writ  shall 
<<  be  delivered  to  the  sheriff,  &c.  to  be 
*'  executed ;  and  for  the  better  mani- 
*<  festation  of  the  said  time,  tlie  sheriff, 
<<  &c.  shall  on  the  receipt  of  such  writ 
*^  (without  fee)  indorse  on  the  back 
«<  thereof  the  day  of  the  month  and 
"  year  whereon  he  received  the  same." 
The  meaning  of  the  expression,  that  the 
property  of  the  goods  is  bound  is,  not 
that  the  property  in  them  is  altered,  for 
such  alteration  does  not,  nor  ever  did, 
take  place  until  actual  sale  of  the  goods 
under  the  writ ;  but  that  the  defendant, 
from  the  time  that  they  are  bound,  can- 
not dispose  of  them,  unless  in  market 
overt,  so  as  to  prevent  their  being  taken 
in  execution.  4?  East,  539.  Payne  v. 
Drewe,   [9  Bing.  128.    Giles  y.Grover, 


2  M.  &  Sc.  197.  S.C.  10 Bing.  182.  Lu- 
cas v.  NockeUsy  per  Liilledale  J.  5  M.  & 
W.622.  Samuel  y.  Duke.  11  A.  &  £. 
859.  Woodland  v.  Fuller.  3  Perr.  &  D. 
570.  S.  CI  This  time,  since  the  above 
statute,  is  the  delivery  of  the  writ  to 
the  sheriff.  Therefore,  where  two  writs 
of  fieri  faunas  against  the  same  defend- 
ant, at  the  suit  of  different  persons,  are 
delivered  to  the  sheriff,  he  ought  to 
execute  that  first  which  was  first  de- 
livered. 1  T.  R.  729.  ffuickimsan  t. 
Johnson,  And  although  he  should  in 
fact  seize  the  goods  under  the  second 
writ,  and  not  under  the  first,  yet  the 
plaintiff  in  the-  first  writ  must  be  first 
satisfied.  Ibid.  But  if  the  sheriff  sell 
under  the  second  writ,  the  purchaser 
is  protected,  and  the  plaintiff  under  the 
first  writ  must  take  his  remedy  against 
the  sheriff.  1  Ld.  Raym.  252.  Smail- 
comb  V.  Buckingham.  1  Salk.  320.  S.  C. 
4  East,  523.  Payne  v.  Drewe*  If  the 
second  writ  be  delivered  to  the  sheriff 
after  he  has  seized  the  goods  under  the 
first,  the  goods  are  bound  by  the  se- 
cond subject  to  the  first,  even  without 
a  warrant,  and  although  the  first  writ 
be  afterwards  set  aside.  7  Taunt.  56. 
Jones  V.  AtherUm.  2  Marsh,  375.  S.  C. 

3  B.  &  A.  95.  Saunders  v.  Bridges, 
[See,  also,  5  B.  &  C.  66a  WarmoU  v. 
Young.  8  D.  &  R.  442.  S.  C.  8  B.  & 
C.  132.  Lovick  V.  Crowder,  2  Mann.  & 
R.  84.  S.  C]  The  king  is  not  named 
in  the  stat  29  Car.  2.  c.  3.  s.  16.; 
therefore  his  extent  binds  the  goods 
from  the  teste.  And  if  the  extent  be 
tested  before  or  on  the  day  of  the  de* 
livery  to  the  sheriff  of  a  writ  of  fieri 

faunae,  the  extent  shall  have  the  pre- 
ference, although  it  be  not  delivered  to 
the  sheriff  until  after  the  fieri  facias, 
provided    it  be  delivered    before  the 
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6  T.  R.  369.  Heapy  v.  Parris  (ti) ;  and    judgment  is  actually  signed.    Parsons 
that  it  is  not  taken  out  tested  before  the    v.  Gelt^  7  T.  K.  21.  note  (c). 


goods  are  actually  sold  under  the  fieri 
faciasy  and  not  otherwise,  for  by  the 
sale  the  property  is  altered.  1  Brod.  & 
Bing.  370.  Swain  v.  Morland.  If  a 
fieri  facias  be  delivered  to  the  sheriff, 
and  afterwards  and  before  any  sale 
under  the  Jteri  faciasj  an  extent  at  the 
suit  of  the  king  tested  subsequently  to 
the  delivery  of  the  fieri  facias,  be  de- 
livered to  the  sheriff,  whether  the  extent 
shall  have  the  preference,  or  not,  seems 
to  be  very  doubtful.  [But  see  infra.] 
The  court  of  Common  Pleas  in  2  Black. 
1251.  Uppom  V,  Sumner,  and  the  court 
of  King's  Bench  in  4  T.  R.  402.  Rorke 
y.Dayrell,  hold  that  the  extent  shall  not 
be  preferred.  But  the  court  of  Ex- 
chequer in  16  East,  278.  in  not  Rex  v. 
Wetts  and  AUnuU.  6  Price,  114.  Bex 
V.  Sloper,  holds  that  the  extent  shall  be 
preferred.  The  point  was  raised  in 
16  East,  260.  Thurstofi  v.  Mills,  and 
it  was  there  argued  at  great  length, 
but  the  case  went  off  on  another  ground. 
See  West  on  Extents,  99,  et  seq.  The 
chief  ground  of  Lord  Kenyan's  opinion 
in  4  1\  R.  402.  viz.  that  the  property 
in  the  goods  is  altered  by  the  delivery 
of  the  fieri  facias  to  the  sheriff,  is  now 
abandoned ;  and  if  the  extent  has  pre- 
cedence it  must  be,  as  it  should  seem, 
under]  the  provisions  of  33  H.  8.  c.  39. 
9. 74.,  which  gives  the  king's  suit  pre- 
cedence; "so  always  that  the  king's 
**  said  suit  be  taken  and  commenced, 
**  or  process  awarded  for  the  said  debt 
**  at  the  suit  of  our  said  sovereign  lord 
**  the  king,  his  heirs  or  successors,  be- 
**  fore  judgment  given  for  the  said  other 
**  person  or  persons.*'  1  East,  338. 
Butler  V.  Butler.  Ibid.  341.  Attorney^ 
General  v.  Aldersey.  Independently 
of  that  statute,  it  appears  that  the  ex- 
tent must  prevail ;  because,  the  property 
in  the  goods  remaining  in  the  debtor, 
VOL.  I. 


the  king's  writ  and  the  subjects'  are  in 
force  at  the  same  time,  and  the  king's 
prerogative  must  prevail :  quando  jus 
domini  regis  et  subditi  ifisimul  concur- 
runt,  Jus  regis  praferri  debet.  9  Co. 
129.  b.'  Quick's  case.  The  case  of 
goods  distrained  for  rent,  which  may  be 
taken  under  an  extent,  Parker,  121. 
Bex  V.  Cotton,  seems  to  stand  upon 
much  the  same  ground;  for  since  the 
2  W.  &  M.  sess.  1.  C.5.  s.2.  the  goods 
are  not  a  mere  pledge,  but  may  be  sold 
after  the  five  days :  it  is  however  clear, 
that  the  33  H.  8.  does  not  apply  to 
such  a  case.  Bex  v.  Cotton  has  been 
recognised  and  confirmed  by  the  .Ex- 
chequer in  Bex  v.  H.  T.2  &  S 
Geo.  4.,  in  which  the  court  held  that 
goods  pawned  might  be  taken  under  an 
extent,  because  the  pawnee  has  no  pro- 
perty or  interest  in  them.  [This  ques- 
tion was  finally  settled  in  the  affirmative 
in  9  Bing.  128.  Giles  v.  Graver.  2M.& 
Sc.  197.  S.  C,  where  it  was  decided  by 
the  House  of  Lords,  that  goods  already 
seized  under  &fi.  fa.  but  not  sold,  may 
be  seized  and  sold  under  an  extent, 
whether  in  chief  or  in  aid,  tested  after 
the  seizure  under  the  fieri  facias.li 

(u)  [Where  a  defendant  died  between 
eleven  and  twelve  o'clock  in  the  morn- 
ing, and  a  writ  of  fi.  fa.  was  sued  out 
against  his  goods  between  two  and 
three  in  the  afternoon  of  the  same  day, 
the  writ  was  set  aside  as  irregular. 
8  Dowl.  337.  Chick  v.  Smith,  coram 
Patteson  J.  But  it  should  seem  that 
the  execution  creditor  may  still  avail 
himself  of  his  common  law  right,  men- 
tioned in  the  note  above,  of  issuing  the 
fi.fa.  after  the  death,  but  tested  in  the 
lifetime  of  the  defendant,  notwith- 
standing the  statute  3  &  4  W.  4.  c  67. 
8.  2.  2  Dowl.  472.  Brocher  v.  Pond. 
coram  Parke  J.] 
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Stennel  versus  Hogg. 
HiL  20  &  21  Car.  IL  Reg.  RoL  257. 

BiuA^  ITfcE  it  remembered  that  heretofore,  to  wit,  in  the 
^  -■-'  term  of  St  Michael  last  past,  before  our  lord  the 
king  at  Westminster^  came  WtUiam  Stennelhy  Thomas  Sturmy 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  then  there  his  certain  bill  against  JohnHogg  in  the 
custody  of  the  marshal,  &c.  of  a  plea  of  trespass ;  and  there 
are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe  ; 
which  said  bill  follows  in  these  words,  to  wit :  Bucks,  to  wit, 
William  Stennel  complains  of  John  Hogg  being  in  the  custody 
of  the  marshal  of  the  marshalsea  of  our  lord  the  king  before 
the  king  himself,  for  that  he  on  the  10th  day  of  December,  in 
the  18  th  year  of  the  reign  of  our  lord  Charles  the  Second, 
now  king  of  England,  &c  with  force  and  anus,  &c  drove 
and  chased  the  cattle  of  him  the  said  William,  to  wit,  60  sheep 
of  the  said  William,  at  Braighton  Parsloe,  in  the  said  county, 
found ;  so  that  by  such  driving  and  chasing,  the  said  cattle 
were  very  much  the  worse ;  and  other  wrongs  to  him  did, 
against  the  peace  of  our  said  lord  the  now  king,  &c.  to  the 
damage  of  him  the  said  William  of  40^;  and  therefore  he 
brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Saturday  next  after  the 
octave  of  SL  Hilary  in  this  same  term,  until  which  day  the 
said  John  Hogg  had  leave  to  imparl  to  the  said  bill  and  ihen 
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to  answer^  &c.  before  our  lord  the  king  at  Westminster  eomes     Stenn£L 
as  well  the  said  fFiUiam  Stennel  by  his  said  attorney,  as  the     v-  Hogg. 
said  John  Hogp  by  John  Marsh  his  attorney :  and  the  said 
John  Hogg  defends  the  force  and  injury  when,  &c.  and  as 
to  the  coming  with  force  and  arms,  or  whatever  else  that  is 
agfiinst  the  peace  of  our  said  lord  the  now  king,  he  the  said 
Jo^n  says  that  he  is  not  thereof  guilty,  and  of  this  he  puts 
himself  upon  the  eountry ;  and  the  said  ffUUam  thereof  like- 
wise, &c«     And  as  to  the  residue  of  the  said  trespass  above 
supposed  to  be  done,  he  the  said  John  says  that  the  said  WiUiam 
ought  not  to  have  or  maintain  his  said  action  thereof  against  AcOonon, 
him,  because  he  says  that  the  place  (1)  in  which  the  said 
trespass  is  supposed  to  be  done,  was  and  is  a  certain  piece  of 
land  with  the  appurtenances  called  Churchleysy    lying  in  ^^^^5^*" 
Brcdghton  Parsloe  aforesaid ;  which  said  piece  of  land  called 
Churchlegsy  at  the  said  time  in  which  the  said  trespass  is  above 
supposed  to  be  done,  and  before,  was  the  proper  soil  and  free- 
hold of  one  John  Theade;  and  because  the  said  cattle,  at  the 
said  time  when,  &c  were,  in  and  upon  the  said  land  called 
ChurchleySf  eating  up  the  grass  then  growing  in  the  same,  and 
doing  damage  there,  he  the  said  John  Hogg^  as  the  servant  of 
the  said  John  Theade^  and  by  his  command,  at  the  time  when,  The  defendant 
&c.  gently  drove  and  chased  the  said  cattle  eating  up  the  said  ^IJjjJ^^^ 
grass  then  there  growing,  and  so  then  doing  damage  there,  as  said  J.  T. 
he  lawfully  might ;  which  is  the  same  residue  of  the  said  tres-  ^ttkdamage* 
pass  in  the  said  declaration  above  specified,  whereof  the  said  feasant  there. 
ffSliam  Stennel  now  complains  above  against  him ;  and  this 
he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the  said 
WUKam  Stennel  ought  to  have  or  maintain  his  said  action 
ihereof  against  him,  &c. 

And  the  said  William  says  that  he,  by  any  thing  by  the  said  Replication. 
John  above  in  pleading  alleged,  ought  not  to  be  barred  from 
having  hid  said  action  against  the  said  Johuy  because  he  says 


9«o  called  C. 


the  freehold 
ofJ.T. 


(1)  This  does  not  seem  to  be  cor- 
rectly pleaded.  There  is  no  place 
alleged  in  the  declaration,  where  the 
sheep  were  taken,  for  Braighton  Parsloe 
is  only  laid  for  a  yenoe ;  neither  does  it 
seem  necessary  to  say,  that  the  place 
was  the  freehold  of  J.  T. ;  for  this  is 
not  a  locaX  action  like  trespass  clausum 
freffitf  but  a  transitory  action  for  chas« 
ing  the  plaintiflTs  catde,  in  which  action 


possession  is  a  sufficient  justification. 
2  Salk.  643.  Anon.  The  more  proper 
mode  of  pleading  seems  to  be»  "  that 
"  J.  T.  was  lawfully  possessed  of  and  in 
*'  a  certain  close  called  C.  lying  in  B,  P. 
"  aforesaid,"  and  then  justifying  the 
chasing  of  the  cattle  as  the  servant  of 
J.  T.  damage  feasant  in  the  said  close 
as  in  the  above  plea. 

cc  2 


I 


221a 


Stennel  versus  Hogg. 


Stennel 

v.  Hogg. 


PluntiflTieised 
in  fee  of  a 
messuage  and 
two  rods  01 
land, 

and  prescribes 
for  a  qualified 
right  of  eom- 
inon« 
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that  long  before  the  said  time  when,  &c.  he  the  ssdd  ffUUam 
was  seised  of  and  in  one  messuage  and  two  rods  of  hind  in 
Stewkky,  in  the  said  county  in  his  demesne  as  of  fee  [a] ;  and 
the  said  WilUani^  and  all  those  whose  estate  he  the  said  WU-- 
Ham  has  of  and  in  the  said  messuage  and  two  rods  of  land, 
with  the  appurtenances,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have  had,  and  been  accustomed  to 
have,  for  themselves,  their  fanners  and  tenants  of  the  said 
tenements  with  the  appurtenances,  common  of  pasture  in  a 
certain  field  called  Claekhill,  containing  by  estimation  100 
acres  of  land,  meadow  and  pasture,  be  it  more  or  less,  in 
Braightan  Parsloe  aforesud,  whereof  the  said  piece  of  land, 
called  Churchleys,  above  specified  in  the  said  bar  of  the  said 
John,  is,  and  at  the  said  time  when,  &c.  and  also  firom  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  was  parcel, 
in  every  part  of  the  said  field  called  ClacihiUy  except  in  one 
acre  thereof,  of  which  he  the  said  William  is,  and  at  the  said 
time  when,  Sfc.  was  seized  in  his  demesne  as  of  fee,  other  than 
the  sud  piece  of  hmd  called  Churchleys,  in  manner  and  form 
foUowing,  that  is  to  say ;  in  a  certain  pbu^  in  the  said  field, 
called  Upper  CZocAc/o^f,  for  twelve  great  cattle,  to  wit,  horses 
and  mares,  bulls,  cows,  and  heifers,  and  for  60  sheep  levant 
and  couchant  in  and  upon  the  said  messuage  and  two  rods. of 
land  with  the  appurtenances,  in  every  year,  in  and  upon 
the  first  day  of  August,  and  from  the  said  first  day  of  August 
until  the  feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary 
then  next  following,  as  belonging  and  appertaining  to  the 
said  tenements  with  the  appurtenances ;  and  in  the  residue  of 
the  said  field  called  Clackhitt,  except  one  acre  as  aforesaid,  of 
which  residue  the  said  piece  of  land  called  Churchlegs,  is,  and 
at  the  said  time  when,  &c.  and  also  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  was  parcel,  in  manner 
and  form  following,  that  is  to  say ;  for  twelve  great  cattle, 
to  wit,  horses  and  mares,  bulls,  cows,  and  sheep  levant  and 
couchant  in  and  upon  the  said  messuage  and  two  rods  of 
land  with  the  appurtenances,  every  two  years  successively^ 
when  the  siud  field  should  be  sown  with  any  kind  of  grain. 


(a)  Some  of  the  modem  precedentSy  virtually  includes  an  occupation  until 

after  stating  the  defendant's  seisin,  al-  the  contrary  be  shewn.    4  M.  &  S.  392. 

lege  that  he  was  in  the  occupation  of  Buliard  v.  Harrison.     See  tSaoStotty 

the  land ;  but  thb  is  clearly  unnecessary;  Stott,  16  East,  S4S. 
for  the  allegation  of  a  sebin  in  fee 
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in  a  certain  part  of  the  said  field,  being  pasture,  called  the  Steknel 
Stoord-^aundy  which  used  to  be  depastured  by  the  cattle  of  ^*  Hogg. 
the  inhabitants  of  Brcdghton  Parsloe  aforesaid,  in  the  same  ' 

years,  £rom  the  feast  of  the  Annunciation  of  the  Blessed  Virgin 
Mary  next  preceding,  until  the  first  day  of  August  next  fol- 
lowing, in  and  upon  the  said  first  day  of  August,  and  from 
the  said  first  day  of  August  until  the  25th  day  of  March  then 
next  following ;  and  for  the  said  12  great  cattle  and  60  sheep 
levant  and  couchant  in  and  upon  the  said  messuage  and  two 
rods  of  land,  with  the  appurtenances,  from  and  after  the 
reaping,  cutting,  and  carrying  away  of  the  respective  grass 
and  com  in  the  said  years,  until  the  25th  day  of  March  then 
next  following,  in  and  through  the  said  whole  residue  of  the 
said  field,  and  in  every  third  year  when  the  said  field,  called 
Clackhilly  lies  fresh  and  fallow,  for  the  said  12  great  cattle  and 
60  sheep  for  the  whole  year,  to  wit,  upon  the  feast  of  the  An" 
nunciation  of  the  Blessed  Virgin  Mary,  and  from  the  said  feast 
until  the  feast  of  the  Annunciation  of  the  Blessed  Virgin 
Mafy  next  following,  in  and  through  the  said  whole  residue 
of  the  said  field  called  ClackhUl,  except  in  that  part  of  the 
arable  land  which  should  be  sown  with  any  grain  on  or  before 
the  said  feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary, 
and  in  that  part  so  sown,  from  the  said  feast  of  the  Annun- 
ciation of  the  Blessed  Virgin  Mary,  until  the  time  of  the  said 
sowing,  as  to  the  said  tenements  with  the  appurtenances 
belonging  and  appertaining.  And  the  said  William  further  aackhill  was 
says,  that  the  said  field  called  ClackhiO,  on  the  1st  day  of  ^^^^ 
April,  in  the  said  18th  year  of  the  reign  of  our  said  lord  the 
now  king,  was  sown  with  wheat,  and  afterwards,  and  before 
the  sidd  time  when,  &c  the  crop  of  wheat  and  the  grass  in 
that  year  lately  growing  and  sown,  to  wit,  on  the  first  day  of  [  22S  ] 
Naoernher,  in  the  said  18th  year,  were  reaped,  cut,  bound, 
and  carried  away  from  thence ;  and  that  he  the  said  WilHam, 
after  the  reaping,  cutting,  and  carrying  away  of  the  said  crop 
of  wheat  and  grass  in  that  year  growing  and  sown  in  and  upon 
the  said  field,  at  the  said  time  when,  &c.  put  the  said  60  Plmintiffput 
sheep  of  him  the  sud  William  into  the  said  piece  .of  land  into'thendd^ 
called  Churchleys,  to  depasture  the  grass  there  then  growing,  i*nd  called  C. 
using  his  said  common  in  form  aforesaid  as  he  well  might ; 
and  this  he  is  ready  to  verify :  wherefore,  since  the  said  John 
hath  above  acknowledged  the  said  trespass,  and  the  driving 
and  chadlng  of  the  said  sheep  of  the  said  William,  he  the  s^d 
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•SrKNinsL      Jftlliafn  prays  judgment^  and  bis  danuigeBy.  oa  occaoon  a£  the 
if,  Hogg,      g^iij  treepaas/  to  be  adjudged  to  him^  &G. 
'      ,  '  And  the  said  John  Hogg^  as  before,  s^s,  that  the  said  pece 

of  land  with  the  appurtenanceSj  called  Chitrchleys,  in  which 

•&Q,  isy  and  at  the  same  time  when,  &c.  was  the  proper  eoU  and 

freehold  of  the  said  John ;  and  because  the  cattle  at  the  said 

time  wheui  &a  were  upon  the  said  land  called  ChurchlofSi 

in  which,  &c  eating  up  the  said  grass  there  then  growing, 

and  doing  damage  tiiiere,  he  the  said  John  Hogg^  as  servant  of 

the  said  Jchn  Theadcy  and  by  his  command,  at  the  same  time 

when,  &c.  gently  drove  and  chased  the  said  cattle  eating  up 

the  said  grass  there  growing,  and  doing  damage  there,  as  he 

-well  might,  in  manner  and  form  as  he  the  said  JohnHogg  has 

Defendant  tnt-    above  thereof  in  pleading  alleged ;  witiiout  this^  that  the  said 

p^^^on  in     ^f^^^lSam  Stennel  and  all  those  whose  estate  he  thesaid  William 

the  plea.  .jug^  bas,  of  and  in  the  said  messuage  and  two  ro^  of  laaid 

with  the  appurtenanoes,  finom  time  whereof  the  memory  of 
man  is  not  to  the  contcary,  have  had,  and  been  aocustdmed 
to  have,  for  themselves,  their  fEutners  and  tenants  i£  the  said 
tenements  with  the  appurtenanqes,  oommxm  of  pasture  in  the 
said. field  ealled  ClachkUlj  whereof,  &c.  in  every,  part  of  the 
ndd  fi,eld  called  ClaekhiUy  except  in  one  acre  thereof  of  which 
the  said  fFiHiam  is,  and  at  the  said  time  whei\,  &g.  was  seised 
in  his  demesne  as  of  fee,  other  than  the  paid  pie^e  of  land 
eaUed  Churchlege,  in.manner  and  form  following;  that  is  to 
say,  in  a  certain  part  of  the  said  field  called  Upper  Cbv:kcIos^ 
lor  12  great' cattle,  to  wit,  horses  and  mares,  buU^  cows,  and 
heifers,  and  for  60  sheep,  levant  and  oouQfaant  in  and  upon 
the  said  messuagie  and  two  rods  of  lafid  with  the  appigi^- 
nanoes,  every  year,  in  and  updn  the  first  day  of  August,  and 
from  the  said  first  day  o{  August  until  the  feast  of  the  Annun- 
datiofA  of  the  JBlessed  Virgin  Mary  then  next  following,  as  to 
the  said.tj^ements  with  the  aj^urtenances  belonging  and  ap- 
pertaining': and  in  the  re^due  of  the  said  field,  except  one  acre 
as  aforesaid,  of  which  residue  the  said  piece  of  la;nd  called 
[  2^  3  Churchlegs  is,  and  at  the  said  time  when,  &a  and  abo  from 
time  whereof  the  memory  of  man  is  not  to  the  contmxy^  was 
parcel,  in  manner  and  form  following,  that  is  to  say^  ^r  12 
great  cattle,  to  wit,  horses  and  mares,  bulls,  cows,  and  sheep, 
levant  and  couchant  in  and  upon  the  said  messupge  and  two 
rods  of  land  with  the  appurtenances,  every  two  years  suooes- 
Avdy,  when  the  said  field  should  be  sown  with  any  kind  of 
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grain,  in  a  certain  pared  thereof  being  pasture,  called  Sword"     St»mbi« 
groundy  which  used  to  be  depastured  by  the  cattle  of  the  in-     ••  Hogo.  ' 
habitants  of  Braighton  Parsloe  aforesaid,  in  the  same  years,  • 

from  the  feast  of  the  AnnuneiatUm  of  the  Blessed  Virgin  Mary 
next  preceding,  until  the  first  day  of  August  next  following, 
in  and  upon  ilie  said  first  day  of  AugtLsty  and  from  the  said  * 

fii^  day  of  ^tt^t»f  until  the  25th  day  oi  March  then  next  fol- 
lowing, and  for  the  said  12  great  cattle  and  60  sheep,  levant 
and  couchant  iu  and  upon  the  said  messuage  and  two  rods  of 
land  with  the  appurtenances,  from  and  after  the  reaping,  out- 
ting,  and  carrying  away  of  the  respective  grass  and  com  in  the 
said  years,  until  the  25th  day  of  ilfareA]  then  next  following, 
in  and  through  the  said  whole  residue  of  the  said  field;  andin 
every  third  year  when  the  said  field  called  ClaekhiU  fies  feesh 
and  fitllow,  for  the  said  12  great  cattle  and  60  sheep  for  the 
whole  year,  to  wit,  on  the  feast  of  the  Annundaiion  of  the 
Blessed  Virgin  Mary^  and  from  the  said  feast  until  the  feast  of 
the  AnnundaJ&on  of  the  Blessed  Virgin  Mary  next  following, 
in  and  through  the  said  whole  residue  of  the  said  field  called 
Claekhill,  except  in  that  pact  of  the  arable  land  which  should 
be  sown  with  any  grain  on  or  before  the  said  feast  of  the^- 
nunciation  of  the  Blessed  Virgin  Mary,  and  in  that  part  so 
sown  from  the  said  feast  of  the  AnjiUTieiati&n  of  the  Blessed 
Virgin  Mary  until  the  said  sowing,  as  to  the  said  tenements 
with  the  appurtenances  belonging  and  appertaining,  in  man-  . 
ner  and  form  as  the  sud  William  Stennel  hath  above  thereof 
in  replying  alleged ;  and  this  he  is  ready  to  verify:  wherefore, 
as  before,  he  prays  judgment,  and  that  the  said  WUUam  Stennel 
may  be  barred  from  having  his  said  action  thereof  against  . 
him,  &C. 

And  the  said  William  Stennel,  as  before,  says,  that  he  the  Surr^loder 
said  WUUam,  and  all  those  whose  estate  he  the  said  William  ^J^!!^ 
now  bas,  of  and  in  the  said  messuage  and  two  rods  of  land 
with  the  appurtenances,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have  had,  and  been  accustomed  to 
have,  for  themselves,  their  farmers  and  tenants  of  the  said 
tenements  with  the  appurtenances,  common  of  pasture  in  the 
said  field  called  ClachMU,  whereof,  &e.  in  every  part  of  the 
s^d  field  called  Claekhill,  except  in  one  acre  thereof,  of  which 
he  the  said  WilKam  is,  and  at  the  said  time  when,  &c.  was       [  225  ] 
seised  in  his  demesne  as  of  fee,  other  than  the  said  piece  of 
land  called  Churchkys,  in  manner  and  form  following ;  that 
is  to  say ,  in  a  certain  part  of.  the  said  field  oeHeA  Upper  C^h* 
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Stekvbl     clase^  for  12  great  cattle^  to  wit,  hones  and  mares,  bulls,  oows, 
«.  Hogg,      and  heifers,  and  for  60  sheep,  levant  and  couchant  in  and 
'  upon  the  said  messuage  and  two  rods  of  land  with  the  appur^ 

tenances,  every  year,  in  and  upon  the  first  day  ofAufftist,  and 
from  the  said  first  day  o{  August  until  the  feast  of  the  Annunr 
*  elation  of  the  Blessed  Virgin  Mary  then  next  following,  as  to 

the  sdd  tenements  with  the  appurtenanoes  belonging  and  ap- 
pertaining ;  and  in  the  residue  of  the  said  field  called  ClachkUl, 
except  one  acre  as  aforesaid,  of  which  residue  the  said  piece  of 
land  called  Cliurchleys  is,  and  at  the  said  time  when,  &c.  and 
also  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, was  parcel,  in  manner  and  form  following,  that  is  to 
say,  for  12  great  cattle,  to  wit,  horses  and  mares,  bulls,  cows, 
and  sheep,  levant  and  couchant  in  and  upon  the  said  messuage 
and  two  rods  of  land  with  the  appurtenances,  every  two  years 
successively,  when  the  said  field  should  be  sown  with  any  kind 
of  grain,  in  a  certain  parcel  thereof,  being  pasture,  called 
Sword-^roundf  which  used  to  be  depastured  by  the  cattle  of 
the  inhabitants  of  Braighton  Par  sloe  aforesaid  in  the  same 
years  from  the  feast  of  the  Annunciation  of  the  Blessed  Virgin 
Mary  next  preceding,  until  the  first  day  of  August  follow- 
ing, in  and  upon  the  said  first  day  of  August^  and  from  the  said 
first  day  oi  August  until  the  25th  day  oi March  then  next  fol- 
lowing ;  and  for  the  said  12  great  cattle  and  60  sheep,  levant 
and  couchant  in  and  upon  the  said  messuage,  and  two  rods  of 
land  with  the  appurtenances,  from  and  after  the  reaping^ 
cutting,  and  carrying  away  of  the  respective  grass  and  com  in 
the  said  years,  until  the  25th  day  oi  March  then  next  follow- 
ing, in  and  through  the  said  residue  of  the  said  field,  and  in 
every  third  year  when  the  said  field  called  Clackhill  lies  fresh 
and  fallow  for  the  said  12  great  cattle  and  60  sheep  for  the 
whole  year,  to  wit,  on  the  feast  of  the  Annunciation  of  the 
Blessed  Virgin  Mary,  and  from  the  said  feast  until  the  feast  of 
the  Annunciation  of  the  Blessed  Virgin  Mary  next  following, 
in  and  through  all  the  said  residue  of  the  said  field  caUol 
Claekhill,  except  in  that  part  of  the  arable  land  which  should 
be  sown  with  any  grain  on  or  before  the  said  feast  of  the  An- 
nunciation of  the  Blessed  Virgin  Mary,  and  in  that  part  so 
sown  from  the  said  feast  of  the  Annunciation  of  the  Blessed 
Virgin  Mary  until  the  said  sowing,  as  to  the  said  tenements 
with  the  appurtenances  belonging  and  appertaining,  in  man- 
ner and  form  as  he  the  said  WilUam  has  above  thereof  in  re- 
plying alleged.    And  this  he  prays  may  be  inquired  of  by  the 
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country.     And  the  said  John  Hogg  thereof  likewise,  &c.     Stbmkel 
Therefore  let  a  jury  thereof  come  before  our  lord  the  king  at      *'•  ^*>oc- 
JFettminsier,  on  Monday  next  after  fifteen  days  of  St,  Hilary; 
and  who  neither,  &c  to  recognise,  &c  because  as  well,  &c. 
the  same  day  is  given  to  the  said  parties  there,  &c. 
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[  226  ] 

TRESPASS.  —  The  plaintiff  declares  that  the  defendant.  Where  a  pre- 
on  the  10th  of  December,  in  the  18th  year  of  the  reign  "^'P**^*  "«?' 

'  ,  •'  «  **'  common  u 

of  the  now  king,  at  Braighton  Parshcy  in  the  county  of  Bucks,  pleided  and  put 

drove  and  chased  sixty  sheep  of  the  phdntiff,  whereby  they  JherTis*  *"^  - 

were  very  much  hurt,  and  other  wrongs,  &c.     The  defendant  diet  in  favour 

justified  the  chasing  in  a  place  called  Churchleysy  in  Braighton  the  wanfof 

Parsloe  aforesaid,  which  was  the  freehold  of  one  John  Theed.  averring  that 

The  plaintiff  replied,  and  made  title  to  common,  and  said  cattle  were  in 

that  he  himself  was  seised  of  a  messuage  and  two  rods  of  that  part  of  the 

land  with  the  appurtenances,  in  Stewkky,  in  the  same  county,  the  common  is 

in  his  demesne  as  of  fee ;   and  that  the  said  plaintiff,  and  cj»*™ed»  or  that 

•  •  the  cattle  were 

all  these,  &c  have  common  of  pasture  in  a  certain  field  called  levant  and 
ClaehhiU,  containing  one  hundred  acres  of  meadow  and  pas-  the^^llli^tiff**" 
ture,  in  Braighton  Parsloe  aforesaid,  whereof  the  said  piece  of  land,  is  aided 
land  caUed  Churchleys  is,  and  from  time  whereof,  &c.  was  ©f  jeo^!'"**" 
paioel,  in  every  part  of  the  said  field  called  Clackhill,  (except 
in  one  acre  of  the  same,  whereof  the  plaintiff  was  seised  in 
fee,)  other  than  in  the  said  piece  of  land  called  Churchleys,  in 
manner  and  form  following :  that  is  to  say,  in  a  place  called 
Upper  Clackclose,  for  twelve  great  cattle,  to  wit,  horses,  mares, 
bnUs,  cows,  and  heifers,  and  for  sixty  sheep  levant  and  couch- 
ant  upon  the  lands  of  the  plaintiff,  m  every  year,  on  the  first 
day  of  August,  and  from  thence  to  Lady^ay  then  next  fol- 
lowing, as  to  the  said  lands  with  the  appurtenances  belonging 
and  appertaining ;  and  in  the  residue  of  the  said  field  called 
Ctaekhill,  (except  the  said  one  acre,)  of  which  residue  the  said 
piece  of  land  called  Churchleys  is,  and  from  time  whereof,  &c. 
was  parcel,  in  manner  and  form  following;  that  is  to  say,  for 
twelve  great  cattle,  to  wit,  horses,  mares,  bulls,  cows,  and 
sheep,  levant  and  couchant  upon  the  tenements,  for  two  years 
together  successively,  when  the  said  field  should  be  sown  with 
any  kind  of  grain,  in  a  certain  parcel  thereof,  being  pasture, 
caUed  the  Swerd^round^  (which  waaused  to  be  depaetured  by 
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Stsnnel     the  catde  of  the  inhabitants  of  Braighton  Pardoe  aforewidj 
r.  Hooa     Jn  ^e  same  years,  from  the  feast  of  the  Amunciaikm  of  the 
•  Blessed  Virffin  Mary  next  preceding,  until  the  firet  day  of 

August  next  following,)  in  and  upon  the  said  first  day  of 
August,  and  from  thence  until  Lady-day  fcdlowing,  and  for  llie 
said  twelve  great  cattle  and  sixty  sheep  levant  and  couchant 
upon  the  tenements  from  and  after  the  cutting  and  carrying 
away  of  the  respective  grass  and  com  in  the  said  years,  until 
the  25th  day  of  March  then  next  following,  in  and  through- 
out the  whole  residue  of  the  said  field,  and  in  every  third  year 
when  the  snid  field  oalled  ClaekhiU  lies  fresh  and  fallow,  for 
twelve  great  cattle  and  sixty  sheep  throughout  the  whole  year, 
[  227  ]  to  wit,  on  the  feast  of  the  Annundatum  of  the  Bkssed  Virgin 
Mary,  and  from  the  said  feast  until  LaSty'^ay  next  foUow- 
ing,  in  and  throughout  the  whole  residue  of  the  said  field 
called  ClaekhiU,  except  in  that  part  of  the  arable  land  which 
should  be  sown  with  any  grain  at  or  before  the  said  feast  of 
the  Annuneiaiion  of  the  Blessed  Virgin  Mary,  and  in  that  part 
so  sown  from  the  said  feast  of  the  Annunciation  of  the  Blessed 
Virgin  Mary,  imtil  the  said  time  of  sowing,  as  to  the  tene- 
ments of  the  plaintifT  belonging  and  appertainii^.  And  the 
plaintiff  further  averred,  that  the  said  field  called  ClachhiH, 
on  the  1st  of  April,  in  the  18th  year  of  the  reign  of  the  now 
king,  was  so¥ni  with  wheat ;  and  that  afterwardsi,  to  wit,  on 
the  1st  day  of  November,  in  the  same  year,  the  com  was  cut 
and  carried  away :  wherefore  the  plaintiff  afterwards,  to  wit, 
at  the  said  time,  when,  &c  put  in  the  sixty  sheep  into  the  aid 
piece  of  land  called  Churchieys,  to  eat  the  grass  there  growing) 
using  his  said  common  in  form  aforesaid;  and  this,  &c.:  ai^ 
wherefore,  &c.  The  defendant  rejoined  and  traversed  the 
prescription,  upon  which  issue  was  joined^  and  a  verdict  found 
for  the  plaintiff.  And  now  this  term  it  was  moved  in  arrest 
of  judgment,  and  divers  exceptions  were  taken.  1*  The 
plaintiff  prescribes  for  common  for  great  catde,  to  wit,  far 
sheep,  whereas  sheep  are  not  great  cattle,  and  so  the  presorip- 
*  S.P.  8  EoH*  tion  not  good.*  2.  It  is  not  shewn  whether  the  plaoe  where, 
Rq>.  173.         .  ^^^  \^  sword-ground  or  arable,  as  it  ought ;  for  the  plaintiff 

has  made  the  same  prescription  for  common  in  the  sward- 
ground,  namely,  for  great  cattle ;  and  another  in  the  arable, 
namely,  for  the  twelve  great  cattle  and  sixty  sheep.  3.  It  is 
not  averred  that  the  cattle  of  Braighton  Par  sloe  depastured  the 
plaoe  where,  &c.  if  it  was  the  sward-ground;  for  the  pkintiff 
by  hia  pMscription  has  not  entitled  himself  to  eomfixA  m  all 
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'th^  sward-gcaund)  but  in  that  part  only  which  was  depastured     '8teni«%l 
.by  the  cattle  oiBraighton  Parslae,  which  ought  to  be  averred';      ^'  Hooo. 
and  for  want  whereof  the  replication  was  bad,  and  the  plaintiff  ' 
cannot  have  judgment  4.  It  is  not  averred  that  the  sixty  sheep, 
which  were  put  into  the  place  in  which,  &c  were  levant  and 
couchant  upon  the  plaintiff's  tenements,  and  if  they  were  not, 
then  it  was  lawful  for  the  defendant  to  distrain  them  damage 
feasant.     Sed  nan  aUocantur. 

For  as  to  the  first  exception,  it  is  not  material  now  whether 
sheep  are  great  cattle,  because  the  plaintiff  justifies  his  putting 
in  the  sheep  upon  another  prescription,  namely,  a  prescription 
of  common  for  sixty  sheep.  But  Kelynge  C.  J.  said  that  sheep 
were  great  cattle,  in  respect  of  conies.  And  as  to  all  the 
other  exceptions,  the  court  said,  that  afUr  verdict  it  shall  not 
be  intended  but  that  the  plaintiff's  sheep  were  in  that  part  of 
Churchleys  In  which  the  plaintiff  has  common ;  for  otherwise 
the  defendant  might  have  taken  advantage  thereof  by  demurrer 
or  rejoinder ;  but  when  he  rejoins  and  traverses  the  prescrip- 
tion which  is  found  against  him,  the  want  of  an  averment  and 
all  other  faults  are  aided  by  the  statutes  of  jeofails ;  and  so  r  22&  n 
is  France  v.  Tringer*^  case,  Cro.  Jac  44.  (1)     Wherefore, 


(1)  So  Cro.  Eliz.  458.     Corhysmi  v.  medied  after  a  verdict  by  the  statutes 

Pearson,     1  Lev.  196.  Cheadle  v.  MiU  of  jeofails^  and  not  against  objections 

ler.     1  Vent  S^.   Anon.     1  Vent.  165.  which  are  cured  by  a  verdict  at  common 

Hoskins  v.  Rabbins.  S.  C.  2  Saund.  328.  law.   1  Str.  78.  VandejnU  v.  Lord^  S.  C. 

Gilb.  H.  C.  B.  3d  edit  141,  142.;  and  2  Vin.  Abr.  399.    MSS.     2  Str.  933! 

vide  ant^  p.  28.  note  (4).  Hayes  v.  Warren.  2  Burr.  899.  CoUins 

The  statute  4  Ann.  c  16.  s.  2.  enacts  v.  GiJbbs.    It  becomes  necessary  there- 

'*  that  all  the  statutes  of  jeofails  shall  fbre,  ia  order  to  ascertain  the  nature 

"  be  extended  to  judgments  by  default  of  the  defects,  which  are  aided  after  a 

*<  in  any  court  of  record,  and  no  such  judgment  by  default  since  the  statute  of 

*•  judgment  shall  be  reversed   for  or  Anne,  to  distinguish  with  accuracy  be- 

•*  by  reason  of  any  imperfection,  omis-  tween  such  imperfections  as  are  cured 

«  sioa,  defect  matter,  or  thing  what-  by  a  verdict  by  the  common  law;  and 

.♦*  soever,  which  would  have  been  aided  those  which  are  now  remedied  after  a 

"  and  cured  by  any  <^  the  said  statutes  verdict  by  the  several  statutes  of  jeofails. 

'«  of  jeofails,  ia  case  a  verdict  of  twelve  —With  respect  to  the  former  case  it  is 

.**  men  had  been  given  in  the  said  action  to  be  observed,  that  where    there   is 

"  or  suit"     In  the  construction  of  this  any  defect  imperfection,  or  omission  in 

sUtnte  it  has   been  adjudged,  that  it  aAy  pleading,  whether  in  substance  or 

extends  to  protect  judgments  by  default  form  (ft),  which  would  have  been  a  fa- 

against  such  objections  only  as  are  re-  tal  objection  upon  demurrer ;  yet  if  the 

(b)  lSEMSt,iffr.Siyginsv.HiyhJMd.  and  the  defekration  did  not  state  any 

ThatwMan  Mtion  for  nieme  proits;  -time  when  the  defendant  entered,  but 
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Stbnn£l     after  this  case  had  been  twice  moyed,  judgment  was  given 
V.Hogg.      £^^  ^^^  plaintiff.  —  Note:  It  seems  to  be  an  intricate  pre- 
scription. 


issue  joined  be  such  as  necessarily  re- 
quired on  the  trial  proof  of  the  facts 
so  defectively  or  imperfectly  stated  or 
omitted^  and  without  which  it  is  not 
to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the 
jury  would  have  given  the  verdict,  such 
defect,  imperfection,  or  omission,  is 
cured  by  tiie  verdict  by  the  common 
law ;  or^  in  the  phrase  often  used  upon 
the  occasion,  such  defect  is  not  anyjeO' 
faU  after  verdict  See  Cro.  Car.  497. 
HaU  V.  MarshalL  Sir  T-  Raym.  487. 
HUchins  v.  Stevens.  Garth.  S04.  Alston 
V.  Buscough.  Ibid.  389.  BlaekaU  v. 
Eak.      1  Mod.  292.     Wooten  v.  Hele. 

1  Lev.  308.  Manminffton  v.  Guiilitns. 
S.  C.  1  Vent  109.  1  Sid.  423.  GosU 
wick's  case.  1  Salk.  365.  Crwther  v. 
Oidfald.  Com.  Rep.  116.  Jfny  v.  King. 

6  Mod.  302.      Scrimshaw  v.  Westley. 

2  Ld.  Raym.  1060.  S.  C.  Holt's  Rep. 
567.        3  was.  275.     Roe  v.  Hersey. 

7  Brown.  P.  C.  555.    Rann  v.  Hughes. 


Dougl.  679.  Rushion  v.  Agnail.  1  T. 
R.  141.  145.  Spiers  v.  Parker.  Ibid. 
545.  Johnstone  v.  SMon.  3  T.  R. 
25.  Neroty.WaUace.  Ibid.  147.  Clark 
V.  King.  4  T.  R.  472.  Bishop  v.  Hay- 
ward.  7  T.  R.  518.  523.  Macmurdo 
V.  Smith.  Cas.  Temp.  Hardw.  116. 
Wicker  v.  Norris.  10  East,  BowdeU 
V.  Parsons,  (c)  As  where  in  debt  for 
rent,  by  a  bargainee  of  a  reversion,  the 
declaration  omitted  to  allege  the  at- 
tornment of  the  tenant,  which  before 
the  statute  4  Anne,  c  16.  s.  9.  was  a 
necessary  ceremony  to  complete  the 
title  of  the  bargainee,  and  upon  nil 
debet  pleaded  there  was  a  verdict  for 
the  plaintiff^  such  omission  was  cured 
by  the  verdict  by  the  common  law; 
2  Show.  233, 234.  HUchens  r.  Stevens  ; 
but  is  a  fatal  objection  after  a  judg- 
ment by  default,  since  the  statute  of 
4  Anne,  c.  15.  s.  2.  1  Str.  78.  VandqnU 
V.  Lord.  S.  C.  2  Vin.  Abr.  399.  (d) 
And  this  construction  seems  agreeable 


only  that  he  kept  the  plaintiff  ejected  for 
a  long  space  of  time.  After  judgment  by 
default,  the  court  held  that  this  omission 
was  cured  by  the  statute  4  Ann.  c.  16., 
and  seemed  to  consider  that  all  defects 
of  form  only  were  cured  by  that  sta- 
tute. The  case  of  BlackaU  v.  Healy 
Com.  Rep.  12.  Carth.  389.  S.  C,  was 
cited  in  argument,  where  the  same  omis- 
sion was  held  to  be  cured  after  verdict; 
but  whether  under  the  statutes  of  jeo- 
fails, or  at  common  law,  does  not  ap- 
pear, though  the  language  of  the  court 
in  giving  judgment  seems  to  lean  to  the 
latter.  The  case  in  13  East,  407.  is, 
however,  decisive  upon  this  point 

(c)  2  Bos.  &  PulL  265.      Ward  v. 
Harris.     [2  Bing.  46iw     Whitehead  v. 


Greetham.  1  M'Clel.  &  Y.  205.  10 
Moore,  183.  S.C.  4  Bing.  66.  Adam-- 
son  V.  Jervis.  12  Moore,  241.  S.  C.  4 
Bing.  646.  Harris  v.  Beavan.  I  Moo. 
&P.633.  S.C.  4B.&C.138.  Lambert 
V.  Taylor.  6  D.  &  R.  188.  S.C.  4  B.  & 
C.  525.  Price  v.  Seaman.  7  D.  &  R.  14. 
S.C.  7B.&C.423.  Payne  y.  Wilson. 
3  Y.  &  Jerv.  458.  Edwards  v.  Ben- 
netL  2  Dow.  &  CI.  288.  Humphrys  v. 
PlatL  5  Bligh,  154.  S.  C.  2  Cr.  &  J. 
637.  Wilkinson  y.Malin.  2Tyrw.544. 
S.C.  4B.&Ad.739.  Nurse  v.  Wills. 
1  Nev.  &  M.  765.  S.C.  4  A.&  £.  134. 
Tibbits  V.  Yorke.  5  Nev.  &  M.  609.  S.  C] 
(d)  It  should  be  observed,  that  the 
learned  Serjeant  is  here  speaking  of  a  con- 
veyance of  a  reversion  made  previous  to 
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to  the  spirit  as  well  as  the  letter  of  that 
statute ;  for  it  is  clear  that,  unless  the 
tenant  had  in  fact  attorned,  the  plaintiff 
was  not  entitled  to  recover.  It  is  not 
alleged  in  the  declaration  that  the 
tenant  had  attorned ;  it  is  at  least  as 
probable  that  he  had  not  attorned  as 
that  he  had;  and  it  does  not  appear 
which  is  the  fact:  upon  what  ground 
then  can  the  court  presume  any  attorn- 
ment? The  judgment  by  default  affords 
none ;  for  that  only  admits  such  facts  as 
are  alleged.  Therefore,  if  such  de- 
fects should  be  held  to  be  aided  after  a 
judgment  by  default,  it  might  frequently 
happen  that  the  court  would  give  judg- 
ment for  the  plaintiff,  where  he  is  not 
entitled  to  recover.  But  where  a  v«r- 
dict  has  established  the  grant,  that  is  a 
sure  g^und  whence  the  court  can 
presume  attornment ;  because,  without 
proof  of  it,  the  plaintiff  could  not  have 
made  out  his  title  as  bai^ainee  of  the 
reversion.  So  where  a  grant  of  a  rever- 
sion, a  rent-charge,  an  advowson,  or 
any  other  hereditament,  which  lies  in 
grants  and  can  only  be  conveyed  by 
deed,  be  pleaded,  but  is  not  alleged  to 
have  been  In/  deed ;  or  if  a  feoffment 
be  pleaded  without  livery  (e) ;  so  that 
the  grantee  or  feoffee  does  not  shew  in 
himself  a  perfect  title ;  yet,  if  the  grant 


or  feoffment  be  put  in  issue,  and  found 
by  the  jury,  the  verdict  cures  such 
imperfection  by  the  common  law. 
Hutt.  54.  Lightfoot  v.  Brightman.  1 
T.  R.  145.  Spieres  v.  Parher.  But  such 
defect  is  a  fatal  objection  after  a  judg- 
ment by  default,  for  the  reason  above 
given.  Also  where  a  promise  depends 
upon  the  performance  of  something  to 
be  first  done  by  him  to  whom  the  pro- 
mise is  made,  and  in  an  action  upon 
such  promise  the  declaration  does  not 
aver  performance  by  the  plaintiff,  or 
that  he  was  ready  to  perform,  and  there 
is  a  verdict  for  the  plaintiff,  such  omis- 
sion is  cured  by  the  verdict  by  the  com- 
mon law,  but  is  a  fatal  objection  after 
a  judgment  by  default;  for  the  objection 
holds  exactly  the  same  as  if  it  had'been 
upon  demurrer.  2  Burr.  899.  CoUins 
V.  Gibbs.  So  in  an  action  for  a  ma- 
licious prosecution,  it  is  necessary  to 
allege  in  the  declaration  that  the  pro- 
secution is  at  an  end.  2  Rich.  3.  9 
Hob.  267.  Waiererv.  Freeman,  10  Mod. 
209,  210.  Parker  v.  Langley.  2  Vin. 
Abr.  35.  MSS.  Blackgrave  v.  Oden. 
Doug.  2 1 5.  Fisher  v.  Bristow.  2  T.  R. 
225.  Morgan  v.  Hughes.  The  want  of 
this  averment  is  cured  after  verdict. 
Post, 228.  Skinner  y.Gunton.  1  Sid.  15. 
Wine  V.  Ware.  (/)    But  is  fatal  upon 


the  statute  of  Anne,  and  pleaded  after 
that  statute,  the  2d  section  of  which  ex- 
tends the  statutes  of  jeofails  to  judg- 
ments by  defaults,  and  the  9th  and  10th 
sections  of  which  abolish  the  necessity 
of  attornment. 

(e)  But  it  seems  that  livery  need  not 
be  pleaded  in  any  case,  for  it  is  a  ne- 
cessary circumstance  implied  by  law ; 
Co.  Litt  303.  b.  Plowd.  149.  Throck- 
merton  v.  Tracg ;  which  was  on  de- 
murrer to  a  plea  in  bar. 

(/)  [Accordingly  it  has  beeh  held, 
that  the  plaintiff  must  be  nonsuited,  if  he 


fails  to  prove  that  the  prosecution  was 
at  an  end,  though  he  has  not  averred  this 
fact  in  his  declaration.  2  B.  &  Ad.  695. 
Whitworth  V.  Hall.  2  Cr.  &  M.  675. 
MeUor  V.  Baddeley.  4Tyrw.962.  S.C. 
It  seems  to  be  involved  in  the  proposi- 
tion, that  the  prosecution  was  with- 
out reasonable  and  probable  cause^  that 
such  prosecution  must  be  at  an  end 
before  the  action  be  commenced;  for 
the  very  existence  of  the  prosecution 
would  be  some  evidence  of  probable 
cause.  2  B.  &  Ad.  698.  per  Parke  B. 
2  Cr.  &  M.  678.    per  Cur.^   How- 
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demuirer,  or  after  a  judgment  by  de^ 
fault :  for  the  original  proseootion  may 
either  be  determined,  or  it  may  still 
be  regdarly  going  on;  and  how  can 
the-  court  say  which  of  the  two  is  the 
fact?  Bat  where  there  is  a  verdict 
for  the  plaintiffy  it  b  a  necessary  in?* 
ference  that  it  was  proved  on  the  trial 
that  the  original  prosecution  was  at  an 
end,  {g) 

But  where  there  was  any  defect,  omis- 
sion, or  imperfection,  though  in  form 
only,  in  some  colkUeral  parts  of  the 
pleading  that  were  not  in  issue  bet^ween 
the  parties,  so  that  there  was  no  room  to 
presume  that  the  defect  or  omission  was 
supplied  by  proof,  a  verdict  did  not  cure 
them  by  the  common  law.  (A)  As  in 
the  above-cited  case  from  Croke*8  Re- 
ports, where  the  replication  did  not  aver 
that  the  cattle  were  levant  and  couchant 
upon  the  plaintifTs  land,  a  verdict  in 
favour  of  the  prescription  did  not  cure 
this  defect ;  for  the  only  point  in  issue 


was  the  prescriptive  right  of  common, 
and  therefore  the  fact  of  the  cattle  being 
levant  and  oouchant  upon  the  plain- 
tiff's landt  or  not,  was  not  at  all  neces- 
sary to  be  proved  before  the  jury.  But 
as  it  was  an  extremely  hard  case,  that 
after  a  cause  had  been  tried  upon  the 
merits,  judgment  should  either  be  stayed 
or  reversed  for  defects  in  form  in  sudi 
collateral  'matters ;  such  defects  were 
helped  after  verdict  by  the  statutes  of 
jeofails,  and  are  now  after  a  judgment 
by  default,  by  virtue  of  the  statute  of 
Queen  Anne  (t )•  See  Gilb.  H.  C.  B.  third 
edition,  1S7.  IS9.  141,  142.  So  where 
an  administrator  brings  debt  on  a  bond, 
and  does  not  allege  in  the  declaration 
ify  whom  adminutratkm  teas  granted, 
and  defendant  pleads  non  est  faetamy 
and  there  is  a  verdict  for  the  plaintiff, 
the  verdict  does  not  cure  this  defect 
by  the  common  law ;  because  it  was  not 
necessary  to  be  proved  on  this  issue,  the 
title  of  the  administrator  not  being  in 


ever,  since  the  New  Rules,  in  Drummond 
y.Pigou,  2  Bing.  N.  C.  114.  2  Scott, 
228.  S.C.,  the  court  of  C.P.  appears 
to  have  inclined  to  an  opinion,  that  in 
an  action  for  maliciously  proceeding  to 
outlawry,  it  was  not  incumbent  on  the 
plaintiff,  under  the  plea  of  not  guilty,  to 
prove  the  reversal  of  the  outlawry ;  for 
that  the  plea  had  only  put  in  issue  the 
existence  of  malice  and  want  of  reason- 
able and  probable  cause.  And  in  Wat" 
kins  Y.LcBf  5  Mees.  &  W.  271*9  in  case 
for  a  malicious  arrest,  it  was  expressly 
held,  that  the  plea  of  not  guilty  merely 
put  in  issue  the  malicious  arrest  without 
probable  cause.  But  neither  Whitworth 
V.  ffaUf  nor  Melior  y.Badddeg^  appear 
to  have  been  cited  on  the  argument  of 
either  of  these  cases.] 

(^)  See  also  1  B.  &  B.224.  DaSby 
V.  HvrsL,  9  East,  473.  Amey  v.  Long^ 
5  B.  &  A.  694.   Pippet  v.  Heam ;   in 


which  case  it  was  held,  that  a  count  for 
maliciously  indicting  the  plaintiff  /or 
perjury  without  setting  out  the  indict- 
ment, is  good  after  verdict ;  but  this,  it 
should  seem,  is  by  the  statutes  of  jeo- 
fails. 

(A)  [6A.&E.786.  TMuU\.SeWy. 
1  Nev.  &  P.  710.  S.  C.  12  A.  &  E.  1 17. 
Ladd  V.  Thomas.  4  Pcrr.  &  D.  9.  S.  C. 
12  A.  &  E.  719.  731.  Heame  v.  StoweU. 
4  Perr.  &  D.  696.  S.  C.  1  G.  &  D.669. 
Baynes  v.  Brewster^  Accord.  Hence  it 
should  seem^  that  since  the  New  Rules 
have  circumscribed  the  operation  of  the 
general  issue»  as  to  putting  the  plaintiff 
to  the  full  proof  of  his  declaration,  the 
power  of  a  verdict  to  cure  defects  or 
omissions  in  the  averments  has  been  con- 
siderably narrowed.  (See  2  M.  &  W. 
736.  Griffith  v.  Roxhrough^  hjAldenon 
B.  Ant^  note  (/)).] 

(t)  See  ante,  28  c.  note  (m). 
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question.  But  this  defect  is  remedied 
after  verdict  by  the  statute  of  jeofiuls 
(16  &  17  Car.  2.  c.  8.),  and  therefore 
after  a  judgment  by  default  since  the 
statute  of.  Anne.  1  Salk.  37*  Gidley 
V.  Williams.  S.  C.  1  Ld.  Raym.  634. 
4  Mod.  133.  Mason  v.  Hanson.  Upon 
the  same  principle  a  verdict  did  not  at 
the  common  law  cure  other  defects  in 
form,  such  as  the  want  of  giving  colour, 
misjoining  of  the  issue,  discontinuance^ 
&C.  which  are  helped  after  verdict  by 
statute  32  H.  8.  c.  30. :  nor  the  want  of 
an  original  or  judicial  writ:  nor  the  in- 
sufficient return  of  the  sheriff,  which  are 
remedied  after  verdict,  by  the  statute 
18  £liz.  c  14. :  nor  a  variance  between 
the  original  writ  and  declaration,  which 
was  aided  after  verdict  by  the  statute 
21  Jac.  1.  c.  13.:  nor  did  a  verdict  cure 
an  immaterial  traverse,  the  omission  of 
Siprqferty  of  vi  et  armis^  of  contra  pa" 
cemj  of  hoc  paratus  est  venficare^  of 


prout  patet  per  recordvm  ;  all  which  de- 
fects, together  with  many  others,  are 
helped  after  verdict  by  the  statute  16  & 
17  Car.  2.  c.  8.  (A) ;  and  the  benefit  of 
these  statutes  is  extended  to  judgments 
by  default  by  the  statute  of  Anne.  (Q 
But  stilly  if  the  plaintiff  either  states  a 
defective  title,  or  totally  omits  to  state 
any  title  or  cause  of  action,  a  verdict 
will  not  cure  such  defect,  either  by 
the  common  law,  or  by  the  statutes 
of  jeofails;  for  the  plaintiff  need  not 
prove  more  than  what  b  expressly  stated 
in  the  declaration,  or  is  necessarily  im- 
plied from  those  facts  which  are  stated. 
Doug.  658.  Rushton  v.  Aspinall.  Cowp 
825.  2  Salk.  662.  Buxedin  v.  Sharp, 
1  Salk.  365.  Crouthery.Oldfead.  3  Burr. 
1728.  Weston  y.Masony  per  Yates  J. 
3Wil8.275.  1  T.  R.  141— 146.  Spieres 
V.  Parher.  4  T.  R.472.  Bishop  v.  Hay* 
ward.  Gilb.  H.C.B.  141,142.  (w)  Not- 
withstanding  it  is,  as  we  have  seen,  so 


(k)  And  by  stat.  5  Geo.  1.  c.  13. 
any  defect,  whether  in  form  or  sub- 
stance in  an  original,  writ  or  bill,  is  cured 
after  verdict. 

(/)  It  must  be  observed,  that  two 
of  the  instances  above  mentioned,  viz. 
the  want  and  the  imperfection  of  an 
original  writ,  are  expressly  excepted 
in  the  statute  of  Anne;  the  words  of 
which  are,  ^<  so  as  there  be  an  original 
**  writ  or  bill  and  warrants  of  attorney 
**  duly  filed  according  to  the  law  as  is 
«  now  used."  See  post,  318.  and  2 
Saund.  101  r,  et  seq. 

(in)  So  where,  in  an  action  on  the  case 
for  an  injury  to  the  plaintiff's  reversion 
in  a  yard,  the  declaration  stated  injuries 
in  terms  which  most  aptly  applied  to 
the  possession  only,  and  there  was  no 
all^ation  that  the  plaintiff  had  been 
injured  in  his  reversionary  estate  in  the 
premises,  the  court,  after  verdict  for 
tbeplaintiffy  held  that  the  omission  was 


not  cured,  and  judgment  was  arrested. 
1  M.  &  S.  234.  Jackson  v.  Peshed.  So 
in  debt  on  2  &  3  Edw.  6.  c  1.  for  not 
setting  out  tithes,  an  omission  to  state 
that  the  tithes  had  been  payable  within 
forty  years  next  before  the  Act,  was 
held  fatal  after  verdict  for  the  plaintiff. 
4  B.  &  A.  655.  Butt  v.  Howard.  The 
distinction  is  one  which  has  been  often 
remarked  between  a  defective  state- 
ment of  a  title  or  cause  of  action,  and 
a  statement  of  a  defective  title  or  cause 
of  action.  The  former  is  cured  by  ver- 
dict, or  by  the  statutes  of  jeofails ;  the 
latter  is  not.  [See  antd,  26  a.  note  (A). 
8M.&W.1.84.  Butter  y.Chapman.  5B. 
&  Ad.  27.  Sweetapple  v.  Jesse.  2  N.  &  M. 
36.  S.C.  12A.&E.719.731.  Zr«ir>i«v. 
StoweU.  4  Perr.  &  D.  696.  S.C.  1  Q.  B. 
900.  Davis  y.  Black.  1  G.  &  D.432.  S.C. 
So  where  in  covenant  hjA.  against^,  as 
administratrix  of  C,  for  breaches  of  cove- 
nant in  an  indenture  between  A*  and  C» 
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material  to  distinguish  between  defects 
helped  after  verdict  by  the  common  law, 
and  by  the  statutes  of  jeofails,  in  order 
to  apply  them  to  cases  of  judgments  by 
default,  yet  we  very  often  find  that 
there  is  no  sort  of  distinction  made  be- 
tween  the  two  cases  by  many  of  our 
reporters  and  writers  upon  the  subject 
In  The  King  v.  Bishop  of  Landaff,  2 
Str.  1006.,  which  was  a  quare  impedUj 
the  declaration  alleged  a  seisin  in  the 
crown  of  the  advowson,  but  no  pre- 
sentation. The  seisin  was  traversed, 
and  a  verdict  thereon  for  the  crown- 
The  question  was,  whether  the  want 
of  alleging  a  presentation  was  cured 
by  the  verdict  The  court  was  of  opi- 
nion it  was ;  but  Lord  Hardwiehe  is 
made  to  say,  that  it  was  so  cured  by 
virtue  of  the  16  ^  17  Car.  2.  ca.  8. 
But,  with  great  submission,  it  should 


seem  that  the  report  is  inaccurate; 
because,  from  the  whole  of  Lord  Hwrd- 
wiehe^s  argument,  it  is  pkin  that  the 
ground  upon  which  the  court  gave  their 
opinion  was,  that  sl  pretentation  mutt  if 
necessity  have  been  proved  upon  the  trials 
otherwise  the  jury  could  not  have  found 
a  seisin  in  the  croum;  which  is  the 
principle  upon  which  defects  are  held 
to  be  cured  by  a  verdict  by  the  common 
law.  And  in  this  light  is  the  case  con- 
sidered in  the  law  of  Nisi  Priust  122. 
So  Sir  William  Blaehstone  in  his  Com- 
mentaries states  with  correctness  the 
principle  upon  which  defects  are  held 
to  be  aided  by  a  verdict  by  the  common 
law;  but  the  two  examples  which  he 
adduces  to  illustrate  the  principle,  arc 
both  of  them  instances  of  defects  aided 
alter  verdict  by  the  statutes  of  jeofaXU. 
3  Black.  Com.  S9i,  395. 


B.  pleaded  that  she  took  out  administra- 
tion at  the  request  of  A,y  and  upon  his 
promise  that  he  would  not  charge  her, 
as  administratrix  or  otherwise,  with  any 
breaches  of  the  covenants  contained  in 
the  indenture,  and  that  no  assets  had 
come  to  her  hands  since  the  taking  out 
administration  ;  and  the  plaintiff  replied, 
taking  issue  on  the  promise ;  it  was  held, 
that  the  affirmative  of  the  issue  was 
supported  by  a  verbal  promise ;  and  that 
the  court  would  not,  after  verdict  for 
the  defendant,  assume  that  a  promise 
under  seal  had  been  proved ;  and  con- 
sequently, that  the  plea  was  bad,  and 


the  plaintiff  entitled  to  judgment  non 
obstante  veredicto.  2  Mann.  &  Gr.  405. 
Harris  y.  Goodwyn.  2  Scott,  N.R.459. 
S.C.  See  also  7  M.  &  W.  612.  Neyelen  v. 
MUehelL  But  an  ambiguous  expression 
in  pleading  b  cured  by  verdict,  and 
must  be  taken  to  have  been  used  in 
that  sense  which  would  sustain  the  ver- 
dict 1  B.  &  C.  297.  Lord  Hunting' 
tower  v.  Gardiner.  2  D.  &  R.  450.  S.  C. 
See  also  3  B.  &  C.  192.  Fletcher  v. 
Pogson.  5D.&R.  1.  S.C.  6  B.  ^  C. 
295.  Hobson  v.  Middleton.  9  D.  &  R. 
249.  S.  C] 


Case  34. 


Sldnner  versus  Gunton,  Lyon,  and  Leason. 
HiL  20  &  21  Car.  II.  Regis.     RoL . 


a  C.  1  Vent       A  CTION  for  a  tort ;  the  plwitiff  declares  that  the  de- 
i?  i?'    ^il-    -^^  fendants,  on  the  3d  day  of  March,  in  the  20th  year  of 


T.  lUym.  176. 


day  of  March, 


year 


8  Kebw  ^73.      tho  leigu  of  our  lord  the  now  king,  at  London,  to  wit»  in  the 
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pftrish  of  SL  Mary-U-Bawj  in  the  ward  of  Cheap,  hy  a  canr    Skinner  r. 
spiracy  between  them  there  Jbrst  thereof  had  to  aggrieve  and  im-     Gdnton, 
poyeriflh  the  said  plaintiff,  and  to  cauee  the  said  pkintiff  to  be     Reason. 
arrested  at  the  suit  of  the  said  WUliam  Gunton,  (one  of  the  de-  ^ 

fendants,)  and  to  deter  the  friends  and  neighbours  of  the  said  476.  497. 
phdntiff  from  becoming  bail  for  the  said  phuntiff,  to  the  intent  th^'th^^they 
that  the  sjud  phuntiff  should  be  detained  in  prison  for  want  of  p^  contra- 
bail,  and  so  without  any  just  cause  to  lose  and  be  deprived  of  kabUam,  mali- 
his  liberty,  without  any  just  cause  levied  and  affirmed  in  the  *'**'|*^\p'^  . 
name  of  the  said  William^  (namely,  the  said  Guntan,  one  of  ^fr  to  be  held 
the  defendants,)  a  certain  plaint  of  a  plea  of  trespass  upon  the  |P  ^  ^'oni^^ 
case,  to  the  damage  of  the  said  William  of  300^  against  him  <me  be  found 
the  said  plaintiff,  at  the  suit  of  the  said  WilUam,  in  the  court  f^'j^'j,  tue6iaik 
of  record  holden  before  Sir  Dennis  Gauden  knight,  then  one  the  declaration 
of  the  sheriffs  of  the  city  of  London,  in  his  compter,  according  S5the /irtiSf 
to  the  custom  from  time  whereof  the  memory  of  man  is  not  » terminated; 
to  the  contrary  used  in  the  same  city,  and  him  the  said  plain-  .ych  aTerment 
tiff,  by  virtue  of  the  sidd  plaint,  caused  and  procured  to  be  "  *"'*^  ^'t?* 
arrested  and  imprisoned,  and  to  be  detained  in  prison  for  the  want  of  venue 
space  of  twenty  days  and  nights ;  whereas  in  fact  the  said  de-  '^,^^^^ 
fendant  Gunton,  at  the  time  of  levying  and  affirming  the  sidd  16  &  i?  Car.  2. 
plaint  ag^nst  him  the  said  plaintiff^  had  not  any  just  cause  of  ^  ^ 
action  against  him  the  said  plaintiff,  to  the  plaintiff's  damage 
of  200il  and  thereupon  he  brought  this  action ;  to  which  all 
the  defendants  pleaded  not  guilty.     And  the  jury  found  the 
defendant  Chinton  gmlty,  and  assessed  the  damages  to  lOiL  and 
costs;  and  the  other  two  defendants  were  acquitted.     And 
in  last  Hilary  term,  upon  the  motion  of  Saunders  for  the 
defendant,  the  judgment  was  stayed  until  this  term. 

And  now  Saunders  in  arrest  of  judgment  took  three  except 
tions :  1.  That  there  was  no  venue  laid  where  the  pbdnt  was 
levied,  or  the  plaintiff  taken  by  virtue  thereof.  2.  That  it 
was  not  alleged  by  the  plaintiff  in  his  declaration,  that  the 
phunt  levied  in  the  compter  was  determined  either  by  non-  [  229  ] 
suit,  or  by  discontinuance,  or  verdict  against  the  pkintiff 
there ;  for  otherwise  the  plaintiff  hath  commenced  his  action 
too  soon.  As  in  an  action  upon  the  case,  or  conspiracy,  for 
falsely  indicting  one  of  felony,  the  plaintiff  should  shew  that 
he  was  acquitted  of  the  indictment  before  he  can  bring  his 
action.     F.  N.B.  114,  115.  (1)    3.   That  here  is  an  action 

■  ■    "  ■  ■         ■  ■  —  ■     I  ■  ■        ■         ■    * 

O)  S.  p.  2R.3.9.  Hob.  267.   TTa-    Parker  v,  Langley.     2  Vin.  Abr.  85, 
terer  v.  Freeman.    10  Mod.  209,  210.    MSS.  Bluckgravey.Odetu   Doug.205« 
TOLtl.  B  D 
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Skikker  v.  of  conspiracy  which  charges  the  defendants,  that  per  conspiror 
GuNTON,     tionem  inter  eos  habitam,  they  caused  a  plaint  to  be  levied,  and 

Lyon,  and  ^^  now-phdntiff  to  be  arrested  thereon,  and  all  the  defend- 
ants, except  one,  (namely,  Guntoriy)  are  acquitted,  and  there- 
fore this  action  fails;  for  one  defendant  cannot  conspire 

Fisher  v.  Bristow.    2  T.  R.  225.  Mar-    ter  v.  French.     1   Salk.  15.  Robins  v. 
gan  v.  Hughes.  Willes*  Rep.  517.  Hun-    Robins,  (a) 


(a)  [So  in  an  action  on  the  case  for 
maliciously  laying  an  information  before 
a  justice  of  the  peace,  the  plaintiff  must 
show  that  the  prosecution  was  discharged 
and  put  an  end  to.  2  Cr.  &  M.  675. 
MeUary.Baddeley.  4Tyrw.962.  S.C.] 
So  in  the  analogous  action  for  maliciously 
arresting  or  holding  to  bail,  the  plaintiff 
must  state  and  prove  that  the  first  action 
is  determined.  And  it  is  not  sufficient 
to  produce  a  judge's  order  to  stay 
proceedings  on  payment  of  costs,  and 
to  prove  the  costs  paid.  1  £sp. 
N.  R  C.  80,  Kirk  v.  French,  per  Lord 
Kenyan  C.  J.  But  it  is  sufficient  to 
produce  a  rule  to  discontinue  on  pay- 
ment of  costs,  and  prove  the  costs 
paid.  1  Stark.  49.  Bristow  v.  Heywood. 
4  Camp.  213.  S.  C.  [or  a  rule  ordering 
that  the  defendant  should  be  discharged 
out  of  custody ;  that  the  bill  on  which 
the  action  was  brought  should  be  de- 
livered up;  and  that  all  further  pro- 
ceedings should  be  stayed.  3  Bing.  297. 
Brook  V.  Carpenter,  1 1  Moore,  59.  S.  C] 
So  the  lord  chancellor's  order  for  a  su- 
persedeas  is  not  sufficient  evidence  in 
an  action  for  maliciously  issuing  out  a 
commission  of  bankrupt  3  Camp.  60. 
PoynUm  v.  Forster,  [A  writ  of  super- 
sedeas  under  the  great  seal  should  have 
been  produced.  It  must  be  proved 
that  the  commission  was  superseded 
before  the  commencement  of  the  ac- 
tion. 2  B.  &  Ad.  695.  Whitworth  v. 
Hall,  ante,  p.  228  a.  note  (/).  The 
action  cannot  be  maintained  where  the 
former  cause  was  terminated  by  a  stet 
processus  by  the  consent  of  the  parties. 


Mood.  &  M.  495.  Wilkinson  v.  HoweL 
And  it  has  been  laid  down  that  the  ter- 
mination must  be  such  as  to  furnish 
primd  facie  evidence  that  the  action  was 
without  foundation.  Ibid,  per  Lord 
Tenierden.  But  see  3  A.  &  £.  737- 
Norrishv.  Richards.  5Nev.&M.  268. 
S.  C.    See  also   S.  C.  and  3  B.  &  Ad. 

397.  Pierce  v.  Street,  as  to  a  termina- 
tion by  the  cause  being  out  of  court  for 
want  of  a  declaration.]  If  the  mode 
in  which  the  prosecution  or  action  was 
determined  be  stated,  it  must  be  proved 
as  stated.  Therefore,  where  it  was  al- 
leged that  the  trial  and  acquittal  took 
place  **  in  the  court  of  our  lord  the  king, 
"  before  the  king  himself,"  and  the  proof 
was  of  a  trial  at  nisi  prius,  and  acquittal 
in  banc,  the  variance  was  held  fatal. 
11  East,  508.  Woodford  V.Ashley.  But 
an  allegation,  <<  that  the  plaintiff,  by  a 

"jury  of  the  county  of >  was  duly 

*<  and  iu  lawful  manner  acquitted,"  was 
held  sufficient,  reddendo  singula  sin- 
gulis; that  is  to  say,  that  the  plaintiff 
was  found  not  guilty  by  the  jury,  and 
acquitted  by  the  court.  Willes,  517. 
Hunter  v.  French,  See  Selwyn's  N.  P. 
1031.  [An  allegation  in  an  action  for  a 
malicious  arrest,  that  "the  defendants 
"  did  not  prosecute  the  suit  complained 
<<  of,  but  therein  made  default,  and  their 
"  pledges  were  in  mercy,  &c.,"  is  not 
supported  by  proof  of  a  discontinuance; 
for  it  amounts  to  the  legal  description 
of  a  nonsuit,  and  the  variance  is  fatal. 
M.  A  Malk.  253.  Webb  v.  Hill,  post,  p. 
230  a.  note  (c).   See  also  1  M.  A  Rob. 

398.  Combe  v.  Capron*    A  plea  of  not 
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alone;  as  is  F.  N.  B.  115.  E.;  and  although  tiie  plaintiff   Skinner  v. 
might  have  an  action  upon  the  case  against  the  three  defendants,     Gunton, 
or  one  defendant  only,  and  if  one  had  been  convicted  thereon,      Leason 
the  plaintiff  should  have  judgment  against  him,  yet  here  the 
plaintiff  has  chosen  an  action  of  conspiracy ^  which  is  found 
against  him,  because  the  defendant  Gunton  alone  could  not 
levy  a  plaint,  and  cause  the  plaintiff  to  be  arrested  per  conspi-- 
rationemj  as  this  action  supposes.     And  conspiracy  lies  for 
divers  other  matters  than  for  false  or  malicious  indictments, 
where  the  life  of  a  person  is  put  in  jeopardy;  as  for  disceit  in 
suing  an  action  against  me,  and  procuring  another  to  appear 
in  my  name  without  my  knowledge,  whereby  I  lose  my  land. 
F.  N.  B..  1 16.     So  for  falsely  and  maliciously  indicting  one  of 
trespass;   3  Ass.  pL  13.*;   and  several  cases  are  put  in  •  Bro.  BiU» 
F.  N.B.  t,  where  conspiracy  lies  for  trespasses  or  disceits.  ^\'    ^^^j 
Wherefore  he  prayed  that  the  judgment  should  be  arrested,  f  ^  i^* 
Sednon  aUocaniur. 

For,  as  to  the  first  exception,  the  court  said,  that  if  there 
were  no  venue,  yet,  after  verdict,  it  is  aided  by  the  new  sta- 
tute of  16  &  17  Car.  2.  c  8.,  the  cause  being  tried  in  the  pro- 
per county  where  the  action  was  laid.     But  here  is  a  good 
venue ;  for  it  is  sidd  that  the  defendant,  at  London,  in  the 
parish  of  St.  Mary-^Bow,  in  the  xoard  of  Cheap,  caused  the 
plaint  to  be  levied  before  the  sheriff;  and  all  the  subsequent 
matter  refers  to  the  sud  venue  (2),  and  therefore  a  good  venue 
was  laid.     And  as  to  the  second  exception,  the  court  answer- 
ed, that  perhaps  it  might  have  been  material  upon  a  demur- 
rer;   but  now  the  verdict  has  found  the  defendant  guilty, 
namely,  that  he  has  levied  a  plmnt,  and  caused  the  plaintiff 
to  be  arrested  thereon  vnthout  cause  ;  so  that  the  court  cannot 
entertain  any  doubt,  because  it  appears  that  the  defendant 
had  not  any  cause  of  action  for  levying  the  plaint.     And  the 
court  said,  that  now  it  may  be  intended  that  the  plaint  was 

determined ;  but  they  did  not  r^ard  whether  it  ^was  deter- 

,  ■  ' '  '  ■ 

(2)  S.P.  1  Lutw.487.  Pope  v.  SU    Ibid. 362.  Moykyt.Ewr.    1  Show.  180. 
L^.  Cro. Jac44^  Taylors.  Wdittd.     CiayUm  v.  CoataworUi.  (V) 


gnUty,  it  has  lately  been  held,  admits  the  court,  it  is  not  necessary  to  aUege  or 

the  institution  and  the  termination  of  prove  a  termination  of  *'»®  *^J^-  *  »*"8- 

the  prosecution  or  suit  as  alleged.    See  N.  C.  212.   Grainger  J.  ^*u.    5  Scott, 

•ntJ,  p.  228  a.  note  (/>    2  G.  &  Dav.  S61.  S.  C.    9  A.  »  \^-  _^*»«7^ 

611.  Atkbuon,  V.  Sakigh.  In  an  action  v.  CoUinge.    I  Perr.  &  "'^^-^'^ 
for  a  malicious  abuse  of  the  process  of        (*)  CSee  ant^  P-  »  J  '**'**  V*»>1  • 
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Skinner  versus  Gunton,  Lyon,  and  Leason. 


Lyon,  and 
Leason. 
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Skinner  v.  mined  or  not ;  for  if  the  defendant  would  have  had  advantage 
GuNTOK,     thereof,  he  ought  to  shew  it,  but  he  has  passed  it  over  by  hia 
plea  of  not  guilty,  and  a  verdict  is  found  against  hinu  (3) 
And  as  to  the  third  exception,  the  court  said  it  was' an  action 
on  the  case,  and  therefore  the  plaintiff  shall  have  judgment 
against  the  defendant  whom  the  verdict  is  found  against,  al- 
though  the  two  other  defendants  are  acquitted.     And  the 
substance  of  the  action  was  the  undue  arresting  of  the  plaintiff^ 
and  not  the  conspiracy.    Wherefore  the  plaintiff  had  his  judg- 
ment by  rule  of  the  court,  except  Morton  justice,  who  was  of 
opinion  that  it  was  an  action  of  conspiracy,  and  that  two  of 
the  defendants  being  acquitted,  the  plaintiff  could  not  have 
judgment  against  the  third.  —  Note :  it  seems  to  me  that  the 
plaintiff  ought  not  to  have  had  judgment  in  this  case,  because 
it  appears  to  be  a  formed  action  of  conspiracy  by  these  words, 
namely,  per  conspirationem  inter  eos  habitam.     And  the  ver- 
dict has  falsified  the  declaration ;  because  by  the  acquittal  of 
all  the  defendants  but  one,  thcTerdict  has  in  effect  found  that 
it  was  not  by  conspiracy,  as  the  plaintiff  has  declared*     See 
F.  N.  B.  116.  K.  L.  that  a  writ  of  conspiracy  lies  against  one 
only  for  indicting  another  of  trespass,  or  other  falsity,  al- 
though it  does  not  lie  against  one  only  for  indicting  him  of 
felony.     But  this  appears  to  be  imderstood  of  an  action  upon 
the  case,  without  these  words  per  conspirationem  ;  for  one  man 
only  cannot  be  said  to  conspire  with  himself.  (4) 


(S)  See  ante,  p.  228.  note(l). 

(4-)  The  judgment  of  the  court 
seems  to  be  right,  notwithstanding  this 
observation  by  the  reporter.  A  writ 
of  conspiracy,  properly  so  called,  did 
not  lie  at  the  common  law  in  any  case, 
but  where  the  conspiracy  was  to  indict 
the  party  either  of  treason  or  felony^  by 
which  his  life  was  in  danger,  and  he 
had  been  acquitted  of  the  indictment 
hy  verdict;  and  such  writ,  it  is  true, 
could  only  have  been  brought  against 
two  persons  at  least.  F.  N.  B.  114.  D 
116.  K.  Carth.  417.  SaviUev.  RoberU 
But  all  the  other  cases  of  conspiracy, 
called  in  the  old  books  writs  of  con^ 
spiracy^  are  in  truth  nothing  else  hut 
action  upon  the  case,  and  not  properly 
writs  of  conspiracy ;  though  in  mos^ 


if  not  in  all  of  them,  it  was  usual  to 
insert  the  words  per  conspirationem  in- 
ter  eos  habitam  ;  and  these  actions,  it  was 
always  held,  might  be  brought  against 
one  person  only.  F.  N.  B.  114.  D. 
116.  A.  K.  Carth.417.  They  seem 
either  to  have  been  first  given  by,  or 
at  least  to  have  been  first  introduced 
after,  the  statute  of  21st  (commonly 
called  SSd)  of  £dw«  1.,  which  gives 
the  form  of  the  writ  in  these  actions^ 
<*  ad  respondendum,  &c.  ds  plaeiio  eom^ 
**  spirationisettransffressionisJ*  11  H.7. 
26.  a.  In  the  present  case,  there 
seems  to  be  no  doubt  that  it  is  only  an 
action  upon  the  case  in  the  nature  of  a 
conspiracy.  For  the  damage  sustained 
by  the  plaintiff  is  the  ground  of  tha 
action^  and  not  the  oofupmuy.    Carth^ 
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416.  BulL  N.  P.  U.  The  iiction  is 
stated  to  be  for  a  tori,  and  it  is  also 
alleged  in  the  memorandum  to  be  in  a 
pka  rf trespass  upon  the  case.  And  it 
appears  from  several  authorities  that 
the  words  **per  conspiraHonem  inter  eos 
*^  prehabitam^  inserted  in  the  writ  or 
declaration,  do  not  convert  it  into  a 
formed  action  of  eonspiracj,  but  it  is 
nevertheless  an  action  upon  the  case ; 
and  those  words  are  mere  surplusage 
intended  as  matter  of  aggravation,  and 
therefore  not  necessary  to  be  proved 
to  support  the  action.  Thus,  where  an 
action  in  the  nature  of  a  conspiracy 
was  brought  against  two  for  falsely  in- 
dicting the  plaintiff  in  a  foreign  county 
contrary  to  the  statute  of  8  H.  6.  c.  10. 
in  order  to  outlaw  him,  and  the  writ 
was  conspiraverunt ;  one  of  the  defend* 
ants  appeared,  and  the  question  was, 
whether  the  plaintiff  could  proceed 
against  him  alone.  It  was  objected  in 
that  case,  as  it  was  in  this,  that  the 
word  cmispiraverunt  implied  a  joint  act. 
But  it  was  adjudged  by  Hussey  C.  J. 
and  Fairfax  justice,  that  the  action  was 
founded  on  a  Ant,  and  therefore  main- 
tainable against  one  only,  though  the 
word  conspiraverunt  was  in  the  writ ; 
11  H.7.  25.  b.  26.  a.  Bro.  Con- 
spiracy, 38.;  which  case  is  cited  and 
approved  of  by  Lord  Holt,  in  giving 
the  judgment  of  the  court  in  Saville  v. 
Roberts^  1  Ld.  Raym.  379.  So  where 
an  action  of  conspiracy  was  brought 
against  two  for  citing  the  plaintiff  into 
the  ecclesiastical  court,  and  the  declar- 
ation vrtmperconspirationem  et  cof^ederd' 
Honem  inter  eos  maUtiose  faet.^  one  was 
acquitted  and  the  other  found  guilty, 
and  judgment  was  given  against  him. 
2  Inst.  5/&L  So  in  an  action  against 
three  persons  for  indicting  the  plaintiff 
of  felony,  the  declaration  stated,  that 
the  defendants  per  conspirationem  inter 
eos  hdntam^  &c.  two  were  acquitted,  and 
one  found  guilty,  and  judgment  against 


him;  I  Rol.  Abr.  111.  pL  5.  Palkv. 
Dtmning ;  see  also  the  same  point 
laid  down  in  1  Rol.  Abr.  112.  pi.  9. 
2  Rol.  Abr,  708.  pi.  52.  Cro.  Car.  239. 
Mills  V.  MiUs.  Sir  W.  Jones,  94. 
Smith  V,  Cranshaw.  And  it  appears 
from  several  of  the  old  precedents,  tiiat 
it  was  usual  formerly  in  actions  upon 
the  case  in  nature  of  a  conspiracy,  to 
insert  in  the  declaration  the  words, 
^^  per  conspinttionem  inter  eos  **  (if  the 
action  was  against  two),  or  ^'  inter  the 
**  defendant  et  quendam  -  JR."  (if  the 
action  was  against  one  only),  '^  adtune 
"  et  ibidem  prehabifam.'*  Winch's  En- 
tries, 104.  Robinson's  Entries,  68. 
Heme's  Pleader,  147.  So  that  it 
clearly  appears  from  these  cases,  that 
the  judgment  of  the  court  was  war- 
ranted by  former  authorities ;  and  it  has 
also  been  confirmed  bysubsequent^cases. 
As  where  in  an  action  upon  the  case 
in  the  nature  of  a  conspiracy  against 
four  persons,  the  declaration  stated, 
that  the  defendants  **  per  conspirationem 
*^  inter  eos  habitanh"  &e.,  it  was  said  by 
Holt  C.  J.  that  this  being  an  action 
upon  the  case  in  the  nature  of  a  con- 
spiracy, all  might  be  acquitted][to  one> 
and  he  be  found  guilty,  notwithstanding 
the  words  ^^per  conspirationem.'*  6  Mod. 
169.  Murid  v.  Tracy.  So  where  in  an 
action  against  several,  the  declaration 
stated  that  the  defendants  by  com^'mi^ton 
and  conspiracy  did  procure,  &c,  the 
defendants  were  all  found  not  guUtyy 
except  one,  against  whom  there  was  a 
verdict  It  was  moved  in  arrest  of 
judgment,  that  upon  this  record  it  ap- 
peared the  declaration  was  false ;  for  a 
conspiracy  cannot  be  by  one,  but  be- 
tween two  at  the  least  But  it  was  an- 
swered and  resolved  by  the  court,  that 
in  a  writ  of  conspiracy  it  is  true,  but  in 
an  action  upon  the  case  it  is  otherwise ; 
and  though  this  be  like  the  otters,  yet 
it  is  not  the  same.  And  this  diversity 
has  been  often  allowed  in  this  court 
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2 Show. 50.  PoUardt.Svans.  EastSl    Ibid.  409.  Roberis  v.  StwUU.     1  (Uxm. 


Car.  2.  See  alfio  Sir  T.  Raym.  180. 
Price  V.  Cn^.  BolL  N.  P.  14w  And 
the  preaent  case  has  been  often  cited 
as  a  leading  one  in  subsequent  cases. 
5  Mod.  223,  224u  The  King  r.  Thorpe. 


Dig.  Ai^ions  i^Mm  the  caee  for  Gm- 
^piracy  (C.  1.)  1  Hawk.  P.  C.  o.  72. 
8.  8.  1  Wils.  2ia  Subley  y.MoU.  See 
9£ast,361.  Purcettr.Ma4mamanu(e) 


(e)  In  a  writ  of  conspiracy  it  must 
be  ayerredf  that  the  plaintiff  was  law- 
folfy  acquiUedy  so  as  to  be  able  to  plead 
amier  foiUs  acquit  to  a  second  indict- 
ment Selwyn's  N.  P.  1025.  and  au- 
thorities there  referred  to.  But  in  an 
action  on  the  case,  it  is  sufficient  if 
the  bill  be  returned  ignoramus  ;  or  the 
indictment  be  coram  turn  Judice;  or 
the  party  be  acquitted  on  a  defect  in 
the  indictment  Ibid. ;  and  particularly 
4T.R.  247.  Wicks  V.  Fentham.  5  B. 
&  A.  6S4.  Pipped  v.  Heam.  1  DowL 
&  RyL  266.  S.  C.  But  even  in  an 
action  on  the  case,  if  it  be  alleged  that 
the  plaintiff  was  lawfully  acquitted,  such 
allegation  is  not  proved  by  proof  of  an 
entry  of  noOe  prosequL  I  Salk.  21. 
Goddard  v.  Smith.  6  Mod.  261.  S.  C. 
**  The  grounds  of  an  action  for  a  mali- 
**  cious  prosecution  are>  malice  either 
**  expressed  or  implied ;  want  of  prob- 
*^  able  cause ;  and  an  injury  sustained  by 
^  the  plaintiff,  either  in  his  parson  by 
*^  imprisonment  his  reputation  by  the 
**  scandal,  or  in  hu  property  by  the  ex* 
*<  pence.  If  the  plaintiff  cannot  prove 
<<  any  such  injury,  he  cannot  maintain 
"the  action."  Selwyn's  N.  P.  1026., 
citing  9  East  361.  Purcell  v.  Macna^ 
wara.  4  Burr.  1971.  Farmer  v.  Dar* 
iing,  5  Taunt  187.  Pgne  v.  Moore. 
1  Marsh.  12.  S.  C.  It  is  sufficient  if 
malice  and  want  of  probable  cause  be 
proved  as  to  some  of  the  charges  con- 
tained in  the  indictment  though  others 
may  be  true.  4  Taunt  616.  Reedr. 
Taylor.  So  in  an  action  for  a  malicious 
arrest,  malice  and  want  of  probable 
«ause  must  be  stated  and  proved.     And 


it  is  not  sufficient  to  shew  merely  that 
the  first  action  was  not  procseeded  in. 
4  Taunt  7.  Sinclair  y.  Eldred.  [But 
the  party's  discontinuing  does  go  to  shew 
malice  and  want  of  probable  cause. 

4  B.  &  C.  21.  Nicholson  v.  CoghiU. 
6  Mann.  &  R.  12.  S.  C.  For  there  is  a 
material  difference  whether  the  party 
merely  lets  the  action  drop  and  becomes 
non-prossed  or  nonsuited,  or  whether 
he  discontinues  the  action,  which  is  bis 
own  act  Mood.  &  M.  25S.  Webb  v. 
HilL  A  supersedeas  of  a  conumsaion 
of  bankrupt  is  not  any  evidence  of  want 
of  probable  cause  for  suing  it  out 
5C.&P.361.  JSayv.FTsoil/ey.]  Nor  is 
it  sufficient  in  an  action  for  a  malidous 
arrest  to  shew  that  the  plaintiff  was 
held  to  bail  after  payment  of  the  debt 
where  such  holding  to  bail  may  be 
otherwise  accounted  for.  1  Bos.  h  PulL 
388.  Scheibel  v.  Pairbain.  2  Bos.  & 
Pull.  129.  Gibson  v.  Chaiers.  3  East, 
814.  Page  v.  Wipk.  5  Price,  1.  Jatnes 
y.  Francis.  [And  the  rule  seems  ge- 
neral, that  no  action  lies  for  damage  or 
inconvenience  sustained  in  consequence 
of  process  of  law,  unless  it  be  aUeged  and 
proved  that  the  party  who  occasioned 
it  was  actuated  by  malice.  2  Cr.  &  M. 
712.  Lewis  v.  Morris.  6  A.  &  £.  652. 
Saseon  v.  CasOe.  1  Nev.  &  P.  661.  S.  C. 

5  Bing.  N.  C.  715.  Porter  v.  Wesion. 
8  Scott  25.  S.C.  Baties  v.  Jenkins, 
Exch.  T.  T.  1843.  See  further,  as  to 
what  amounts  to  proof  of  want  of  prob- 
able cause  for  a  prosecution  or  arrest 
2  B.  &  C.  693*  Batfenga  v.  M^Imask. 
3B.  &C.  139.  Austin  y.JMnam.  4  D. 
A  R.  653.  S.  C.    6  Bing.  183.  WiUtm 
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V.  Taphr.  10  Bing  SOL  Vemtfra  v. 
Johnson.  3  Moo.  &  S.  84*7.  S.  C.  6 
B.  &  C.  225.  Davis  v.  Hardy.  9  D. 
&  R.  CilO.  S.C.  2  Ti.  &  Ad.  845.  Tay- 
/(>r  V.  WiOans.  1  B.  &  Ad.  128.  Cotton 
V.  Tamef.  2  B.  &  Ad.  179.  Blackford 
V.  Dod.  2  Bing.  N.C.  114.  Drum- 
mond  V.  Pigou.  4  Scott,  573.  S.C. 
2  Bing.  N.  C.  217.    M'D&naid  v.Rooke. 

2  Scott,  359.  S.  C.  3  Bing.  N.  C.  950. 
Ddegal  v.  Highly.    5  Scott,  394.  S.  C. 

I  M.  &  W.  582.  Musgrove  v.  Newell. 
5  Bing.  N.  C.  722.  Broad  v.  Ham.  8 
Scott,  40.  S.C.  11  A.  &  £.  329.  Dubois 
y.  Keats.     3  Perr.  &  D.   306.    S.  C. 

II  A.   &  E.  483.     James  v.  Phelps. 

3  Perr.  &  D.  231.  S.  C.  Mood.  &  M. 
180.  Spencer  v.  Jacob.  7  C.  &  P.  506. 
IVhalleg  v.  Pepper.  It  has  lately  been 
decided  in  Cam.  Scacc.  on  a  review  of 
all  the  cases,  that  whether  the  question 
of  probable  cause  depends  on  a  few 
simple  facts,  or  whether  on  facts  which 
are  numerous  and  complicated  and  on 
inferences  to  be  drawn  therefrom,  it  is 


equally  the  duty  of  the  judge  to  inform 
the  jury,  if  they  find  the  facts  proved 
and  the  inferences  to  be  warranted  by 
such  facts,  the  same  do  or  do  not  amount 
to  probable  cause,  so  as  thereby  to  leave 
the  question  of  fact  to  the  jury  and  the 
abstract  question  of  law  to  the  judge. 
2  Q.B.  169.  Panionr.  Williams.  1  G.& 
Dav.  504.  S.C.  Malice  is  a  question  of 
fact  for  the  jury,  who  are  at  liberty,  but 
not  bound,  to  infer  it  from  want  of  pro- 
bable cause.  5B.&Ad.588.  Mitchell 
V.Jenkins.  2 Nev.  &  M.  301.  S.C.  The 
term  "  malice  "  is  not  to  be  considered 
in  the  sense  of  spite  or  hatred,  but  of 
mains  animus,  and  as  denoting  that  the 
party  was  actuated  by  improper  and  in- 
direct motives.  Ibid.  595.  8C.&P.1L 
Stoekley  v.  Homedge.  The  defendant 
may  give  evidence  of  probable  cause 
under  the  general  issue.  3  A.  &  £.  312. 
Cotton  V.  Browne.  4  Nev.  &  M.  831. 
S.  C.  11  A.  &  £.  98.  Hounsfield  v. 
Drury.    3  Perr.  &  D.  127.  S,  C] 


Lomdmh 
to  wit. 


ThuTsby  and  others  versus  Plant. 
Mich.  Anno  20  Regis  nunc.     Bol.  710. 

\TOE  it  rem^nbered,  that  heretofore,  to  wit,  in 


Case  85. 


Easter  term,  in  the  19th  year  of  the  reign  of 
our  lord  Charles  the  Second,  now  king  of  England^  &c.  before 
our  lord  the  king  at  Westminster^  came  William  Thursby 
esquire,  and  Thomas  Hall  esquire,  assignees  of  Theophilus  earl 
of  Lincoln,  by  George  Hill  their  attorney,  and  brought  here 
into  the  court  of  our  said  lord  the  king  then  there,  their 
certain  bill  agsunst  Anthony  Plant  gent,  otherwise  called  An- 
thony Plant  of  Fowingham,  in  the  county  of  Lincoln,  gent  in 
the  custody  of  the  marshal,  &c.  of  a  plea  of  covenant  broken ; 
and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard  Roe;  which  said  bill  follows  in  these  words,  to  wit : 
London,  to  yni,\Wtlliam  Thursby  esquire,  and  Thomas  Hall  l>«cl»»tion  in 

esquire,  assignees  of  Theophilus  earl  of  Lincoln,  complain  of 
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r.  Plant. 


[231  ] 

T.  nrl  of  L. 

w«s  seised  of 
the  premises 
hereinafter 
mentioned  to 
be  demised  for 
life. 

And  being  so 
seised,  the  said 
earl  hj  inden- 
ture between 
him  and  the 
defendant, 
demised  to  the 
defendant. 

Plrofert. 


Fkrcels. 


Anth&ny  Hani  gent.,  otherwise  called  Antkeny  JPIant  of  Fm^ 
inffkam,  in  the  county  of  Lincoluj  gent ,  being  in  the  custody  of 
the  marshal  of  the  marshalsea  of  our  loid  the  king,  before  the 
king  himself,  of  a  plea  of  breach  of  covenant ;  for  that  whereas 
the  said  right  honourable  Theophiltu  earl  of  Lincoln^  on  the 
12th  day  of  June,  in  the  14th  year  of  the  reign  of  his  pieaent 
majesty,  was  seised  of  th^  manor  of  Fawinffham,  in  the  county 
of  Lmeolny  together  with  all  its  rights,  members,  and  i^pur^ 
tenances,  and  of  all  the  messuages,  lands,  tenements,  and  he- 
reditaments hereafter  mentioned  to  be  demised  to  the  said 
Anthony  PUmty  in  his  demesne  as  of  freehold,  for  the  term  of 
his  natural  life.  And  being  so  thereof  seised,  he  the  said  earl, 
on  the  same  day  and  year  aforesud,  at  London^  to  wit,  in  the 
parish  of  St.  Dunstan  in  the  fVest,  in  the  ward  of  Faningdan 
Wiihotity  by  a  certain  indenture  made  between  the  said  earl, 
by  the  name  of  the  right  honourable  TheophUus  earl  of  Unr 
ccln^  of  the  one  part,  and  the  said  Anthonyy  by  the  name  of 
Anthony  Flant  of  Fowinghamy  in  the  county  of  Lincoln^  of  the 
other  part,  (which  other  part,  sealed  with  the  seal  of  him  the 
said  Anthony y  they  the  said  fVUliam  and  TTunnas  bring  here 
into  court,  the  date  whereof  is  the  same  day  and  year  afore- 
said,) for  the  conaderations  mentioned  in  the  said  indenture, 
demised,  granted,  and  to  farm  let,  to  the  said  Anthony,  the 
several  messuages,  lands,  tenements,  and  hereditaments  fol- 
lowing :  that  is  to  say,  all  that  messuage  in  Fowinyham  afore- 
said, newly  built  and  erected  in  the  place  where  stood  a  house 
formerly  called  or  known  by  the  name  of  John  Barnard s 
lumse^ynih  a  certain  yard  called  Castleyardj  in  Fowingham 
aforesaid,  then  or  late  in  the  tenure  or  occupation  of  the  said 
Anthony  Plant ;  and  all  that  piece  of  land  whereon  a  cottage, 
late  in  the  occupation  of  tToAit  A»itfr/!f,  stood ;  and  also  all  tliat 
piece  of  land  upon  which  stood  a  cottage  or  tenement,  late  in 
the  occupation  of  James  Thomson,  or  his  asogns;  and  all  that 
close  of  pasture  called  Hopwell,  containing  by  estimation  104 
acres,  whether  more  or  less,  theretofore  in  the  tenure  or  occu- 
pation oi Richard  Wright,  or  his  assigns;  and  also  all  that 
close  called  Ijimbcroft,  containing  .by  estimation  22  acres 
whether  more  or  less,  theretofore  in  the  tenure  or  occupation 
of  Henry  Hydes,  or  his  assigns ;  and  also  all  those  closes  of 
pasture  known  by  the  name  or  names  of  MaiesfieU  andJSovi* 
hiUs,  oontaimng  by  estimation  50  acres,  whether  more  or  lees, 
theretofore  in  the  tenure  or  occupation  of  LottMak,  derk,  or 
his  assigns;  and  also  all  that  dose  of  pasture,  containing  by 
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eetimatlon  104  acreB,  whether  more  or  less,  known  by  the  Thuesby 
name  of  GaUejf'close ;  and  all  that  doae  of  meadow  called  ^  Plakt. 
Brethrenbecky  containing  by  estimation  22  acres,  whether  more  ' 

or  less,  theretofore  in  the  tenure  or  occupation  of  Lawrence 
Goodman  or  his  asrigns;  and  all  that  one  cottage,  late  in  the 
pofisesraon  oiJohn  Wright;  and  also  all  that  close  of  pasture 
commonly  called  the  Houie^hsej  or  the  West  Coney  Gree  ;  and 
all  that  dose  of  pasture  commonly  called  the  Eaxt  Coney  Gree 
and  Foxes  Holes,  theretofore  in  the  tenure  or  occupation  of 
Anthony  HodgUn  or  Humphry  Byal  or  their  assigns ;  and  all  [  232  ] 
that  messuage  or  tenement,  theretofore  in  the  possesion  of 
JUchard  Gtamy  or  his  assigns ;  and  all  that  close  of  pasture 
called  by  the  name  of  MUnefield,  containing  by  estimation 
59  acres,  whether  more  or  less;  and  one  close  of  pasture  called 
by  the  name  of  Greys/leld;  and  all  that  one  other  close  called 
by  the  name  of  SwaUow^closey  as  then  divided  into  two  parts ; 
and  one  other  close  called  P^asdales;  and  one  other  close 
called  Milne/teld;  and  one  other  close  called  GiUpitts ;  and 
all  that  cottage  late  in  the  possession  of  the  widow  Palfri'- 
wan  ;  and  all  that  one  other  cottage  late  in  the  tenure  or  pos- 
seasion  of  the  widow  Sandy;  and  all  that  cottage  then  or  late 
in  the  possession  of  John  Clark;  and  all  that  cottage  then  or 
late  in  the  possession  oi  Henry  6rarretf  or  his  assigns;  and  all 
that  messuage,  dwelling-house,  or  farm,  then  or  late  in  the 
tenure  of  7%oiiuu£ennef^  or  his  assigns;  that  is  to  say,  one  dose 
of  pasture  called  or  known  by  the  name  o{  Damm-^slose,  con- 
tiumng  12  acres,  whether  more  or  less ;  and  one  other  dose, 
called  the  Castle  Orchard,  containing  14  acres,  whether  more 
or  less ;  one  other  dose,  called  the  ParsorCs  Close,  containing 
9  acres,  whether  more  or  less ;  one  small  close  of  pasture, 
called  Craveiis  Close,  containing  two  acres,  whether  more  or 
less;  one  dose  of  pasture,  called  Savage^lose,  containing  three 
acres,  whether  moreor less;  one  other  dose,  called  BraunceweU" 
dak,  containing  22  acres,  whether  more  or  less ;  and  also  one 
pieoe^  called  the  Corr^ld,  containing  40  acres,  whether  more 
or  less ;  and  all  bams,  stables,  edifices,  ways,  commons,  pro- 
fits, and  commodities  thereunto  belonging  or  appertaining; 
and  all  that  messuage  late  in  the  tenure  or  occupation  of  Tho^ 
mas  Nixon  or  his  assigns ;  and  all  those  two  closes,  conmionly 
called  by  the  name  or  names  of  Beacon-close  and  Sandpit,  con- 
taining in  the  whole,  by  estimation^  108  acres,  whether  more 
or  less^  and  late  in  the  tenure  or  occupation  of  Richard 
Wright  and  Thomas  Wright  or  their  assigns;,  and  aU  that 
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t?.  Plant. 


[283] 


JBahendmrn  to 
the  defendantt 


from  Lady-day 
then  last  past, 
for  twenty-one 
years, 


at  the  rent  of 
5702.  Ij.  4c2. 
payable  hal& 
yearly. 


piece  or  parcel  of  land,  called  by  the  name  of  Event  WUbwsy 
containing  by  estimation  22  acres,  whether  more  or  less,  late 
in  the  tenure  or  occupation  oiJohn  Sale  or  his  assigns ;  and 
also  all  that  dose  of  pasture,  called  by  the  name  of  Greenfields 
containing  by  estimation  40  acres,  whether  more  or  less,  late 
in  the  tenure  or  occupation  of  John  LUherland  or  his  assigns ; 
and  all  that  piece  or  parcel  of  land,  known  by  the  name  of 
the  West  part  of  Crowf{field;  t(^ther  with  certain  closes 
called  Dry  Leaze  and  Strong  Leazey  containing  in  the  whole, 
by  estimation,  60  acres,  whether  more  or  less,  and  late  in  the 
tenure  or  occupation  of  Tluimas  Crown  orhisasdgns;  and  all 
those  two  small  cottages  late  in  the  possession  of  the  widow 
Bee  or  her  assigns :  all  which  sud  messuages,  cottages,  and 
premises  are  situate,  lying,  and  being  in  the  parish,  townships, 
fields,  and  precincts  of  Fowingham  aforesaid,  and  JViaicott,  or 
one  of  them  in  the  said  county  of  Zdneoln,  and  then  or  late 
were  in  the  tenure  or  occupation  of  the  said  Anthony  Plants 
his  tenants  or  assigns,  (except  as  in  the  said  indenture  is  men- 
tioned to  be  excepted,)  and  the  reversion  and  reverdons,  re- 
mainder and  remainders,  of  the  said  messuages,  lands,  and  pre- 
mises  with  their  and  every  of  their  appurtenances  (except 
as  before  excepted) ;  to  have  and  to  hold  the  said  messuages, 
cottages,  lands,  and  premises,  and  every  part  and  parcel 
thereof,  (except  as  before  excepted,)  with  their  and  every  of 
their  appurtenances,  to  the  said  Anthony  Flant,  his  executors, 
administrators,  and  assigns,  £rom  the  feast  of  the  Annunciation 
of  the  Blessed  Virgin  Mary  then  last  past  before  the  date  of 
the  said  indenture,  for  and  during  the  full  end  and  term  of 
21  years  then  next  foUowing,  and  fully  to  be  complete  and 
ended,  yielding  (1)  and  paying  therefore  yearly,  and  every 
year,  during  the  said  term,  to  the  said  enrl,  his  heirs  and 
assigns,  the  rent  or  sum  of  57021  Is.  Ad.  of  lawful  money  of 
England^  on  the  feasts  of  St  Michael  the  Archangel,  and  the 
Annunciation  of  our  Blessed  Lady  Mary,  by  even  and  equal 
portions,  at  or  in  the  audit-chamber  in  Sempringham^hall  in 


(1)  An  action  of  debt  or  covenant 
lies  for  non-payment  of  the  rent,  on  this 
word  yielding^  in  a  lease  for  years ;  for 
it  is  an  agreement  to  pay  the  rent, 
which  will  make  a  covenant.  1  Rol. 
Abr.  519.  pL  la  1  Sid.  266.  HelUer 
v.  Ca^ord.     1  Sid.  447.     So  if  the 


lease  be,  '^yielding  such  a  rent,  free  and 
clear  from  all  manner  of  taxes,  charges, 
and  impositions  whatsoever,  covenant 
lies  if  the  lessee  does  not  pay  the  whole 
rent,  discharged  of  all  taxes  before  or 
afterwards  imposed.  Carth.  135. 
y.  Hooper m 
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the  fittid  county,  without  any  dednction,  rate,  sssessment,  or  Thurbby 
taxation  nnposed  or  to  be  impoeed  upon  the  premises,  or  any  ^*  Plant. 
part  thereof,  by  any  law  whatsoever.    And  the  said  Anthony,  ' 

Flant  did  for  himself,  his  heirs,  executors,  and  administra-  payment  of  the 
tors,  coyenant  and  grant  to  and  with  the  said  earl  of  Lincoln,  ^^^ 
his  heirs  and  assigns,  by  the  said  indenture,  that  he  the  said 
Anthony  Plant,  his  executors,  administrators,  and  assigns, 
should  yearly,  and  in  every  year,  during  the  said  term,  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  said  earl,  his  heirs 
and  assigns,  the  said  yearly  rent,  on  the  days  and  at  the  place 
aforesaid,  in  which  the  same  should  be  payable,  without  any 
deduction  as  aforesaid,  as  by  the  said  indenture  (among  other 
things)  more  fully^  appears.  (2)    By  virtue  of  which  said  de- 


(2)  Here  the  plaintiff  has  set  out  all 
the  parcels  in  the  declaration,  as  they 
are  described  in  jthe  indenture  of  lease ; 
by  which  means  the  record  runs  into 
a. great  length.  But  it  is  not  only  un- 
necessary, but  dangerous,  to  make  long 
recitals  of  a  deed  in  the  declaration, 
because  they  are  liable  to  variances  and 
formal  objections,  (a)  It  is  held,  that  the 
true  way  of  declaring  upon  a  deed  of 
deniise,  is  to  set  out  that  part  only  of 
the  lease  which  is  necessary  to  entitle 
the  plaintiff  to  recover,  and  to  state  no 
more  of  the  covenants  than  those  on 
which  breaches  are  assigned ;  and  even 
theu  the  plaintiff  is  not  bound  to  set 
forth  the  nuiterial  parts  in  letters  and 
words;  it  is  sufficient  to  state  the  sub- 
stance and  legal  effect  {b)  The  courts 
very  much  discountenance  an  unneces- 


sary prolixity  of  pleading,  and  animad- 
vert upon  it  by  referring  the  pleading 
to  the  proper  officer  to  strike  out  the 
impertinent  matter,  and  making  the 
party  pay  the  costs  of  it.  Doug.  667. 
JBristow  V.  Wright*  Therefore  in  an 
action  of  covenant  for  non-payment  of 
rent,  it  is  sufficient  to  allege  in  the  de- 
claration, that  the  plaintiff  on  such  a 
day  and  year,  at  such  a  place,  by  a 
certain  indenture  made  between  him  of 
the  one  part,  and  the  defendant  of  the 
other  part,  (which  the  plaintiff  brings 
here  into  court,)  demised  to  the  de- 
fendant certain  premises  particularly 
mentioned  and  described  in  the  said  t it- 
denture  (instead  of  setting  out  the 
parcels,  as  is  too  frequently  done), 
except  as  therein  is  excepted,  to  hold 
the  same  to  the  defendant,  except,  &c. 


(a)  CP<»t>  Vol.  n.  305  a.  note  (IS).] 
For  this  reason  the  consideration  of  a 
lease  should  never  be  stated ;  for  if  it 
be  stated  wrongly,  and  the  defendant 
plead  nan  est  factum,  the  variance  will 
be  fatal.  2  B.  &  A.  765.  Swallow  v. 
Beaumont.  Chitty's  Rep.  518.  S.C. 
So  in  a  description  of  parcels,  the  word 
**  storehouses,"  instead  of  **  storehouse," 
was  hdd  a  fatal  variance.    4  M.  &  & 


470.  Hoar  Y.  Mitt.  So  '<  the  cellar- 
"  beer  field,"  instead  of  "  the  aller-beer 
"  field."  9  East,  187.  Pitt  v.  Green. 
See  also  6  Taunt  S94.  Morgan  v.  Ed^ 
wards.  2  Marsh,  96.  S.C.  1  Camp.  195. 
Bowditeh  «v.  Mawley. 

(b)  [lY.&Jerv.2.  Wilson  v.Bram- 
hall.  6  B.  &  C.  251.  Farewell  v.  Diek^ 
enson.    9  D.  Si  R.  245.  S.  C] 


233  a 


Thursby  versus  Plant. 


Thursbt    mise^  he  the  said  Anthony  afterwards,  to  wit,  on  the  19th  day 

r.  Plant,    of  June^  in  the  14th  year  aboYCsaid,  at  Fowingham  aforesaid^ 

'  in  the  county  aforesaid,  entered  into  the  said  tenements  so  as 


for  a  certain  term  therein  mentioned, 
and  still  unexpired,  yielding  the  rent  of 
L  payable  on,  &c. ;  and  then 
state  the  covenant  for  payment  of  the 
rent,  the  entry  of  the  defendant,  and 
the  breach  in  not  paying  so  much  rent 
due.     Or,   if   the    action  be  for  the 
breach   of   any  other  covenants,   the 
plaintiff  needs  only  state,  ^'  at  a  certain 
*'  rent  payable  by  the  defendant  to  the 
^^  plaintiff  as  in  the  said  indenture  is 
<<  mentioned,^  and  then  set  forth  those 
covenants,  and   the  breach   of  them. 
Cowp.  665.     Dundass  v.  Lord  Wey- 
mouth.    Ibid.  727-    Price  v.  Fletcher. 
Where  the  plaintiff  declares  in  covenant 
upon  a  demise  by  himself,  he  is  not 
obliged  to   set  out    any  title  to  the 
lands,  &C.  demised,  but  may  b^in  his 
declaration  with  stating  that,  *<  whereas 
<*  by  a  certain  indenture,  &c.  he  de^ 
'<  mised,  SccJ*    I  Str.  2S0, 2S1.  Aleberry 
V.  Walby.     Carth.  32.    Lib.  Plac  97. 
Lill.  £nt  ISO.  141.     But  in  an  action 
by  an   assignee  of  the  reversion,  he 
must  set  out  the  title  of  the  lessor  to 
the  demised  premises,  that  it  may  ap- 
pear he  had  such  an  estate  in  the  re- 
version as  might  be  legally  assigned  to 
the  plaintiff.     Cliffs  Ent.  213.  pt.7. 
Lill.  Ent  132.  135.    antd,  231.    Al- 
though the  entry  of  the  lessee  into  the 
demised  premises  is  usually  averred  as 
in  this  precedent,  yet  such  averment 


is  not  necessary;  for  he  is  liable  to 
debt,  or  covenant,  for  rent,  by  virtue  of 
the  contract,  if  he  has  not  entered :  so 
is  the  assignee  of  the  lessee.  1  Salk.209. 
1  Ld.  Raym.  17a  S.C  and  Walker  v. 
Beeves,  Dougl.  461.  n.  1.  See  ante,  203. 
note  1.  (c)    The  plaintiff  need  not  de- 
clare upon  any  more  of  the  deed  than 
the  covenant,  although  there  be  a  pro- 
viso or  condition  which  goes  in  defea- 
iMmce  of  the  covenant ;  for  this  ought  to 
come  from  the  other  side.    As  where  the 
plaintiff  declared,  that  the  defendant  co- 
venanted to  deliver  to  him  1500  mea- 
sures of  saltpetre  before  such  a  day,  and 
that  he  had  not  done  it.     The  defend- 
ant prayed  oyer  of  the  deed,  in  which 
the  covenant  was  as  before,  provided 
that  if  any  misfortune  happen  by  fire  or 
water  to  disable  hiniy  he  shall  be  excused^ 
and  pleaded  that  he  was  disabled  by 
fire :  on  issue  joined  thereon  and  verdict 
for  the  plaintiff,  it  was  moved  in  arrest 
of  judgment,  that  there  was  a  variance 
between  the  deed  upon  which  the  phun- 
tiff  declared  and   that  produced  into 
court,  for  one  is  absolute  and  the  other 
conditioned;  but  judgment  was  given 
for  the  plaintiff;  for  he  need  not  declare 
upon  any  more  of  the  deed  than  the 
covenant,  and  it  is  the  defendant  s  bu- 
siness to  shew  the  proviso,  which  goes 
in  defeasance  of  the  covenants.     1  Lev. 
88.    EllioU  V.  Blake.    S.  P.     1  T.  R. 


(e)  Neither  is  it  necessary  in  an  ac- 
tion of  covenant  by  the  assignee  of  the 
reversion,  to  whom  the  privity  of  con* 
tract  is  transferred  by  stat^  32  H.  8. 
c  34.  Indeed  before  the  stat.  4  &  5 
Ann.  c  16.  s.  9.  the  entry  of  the  les- 
see must  in  such  an  action  have  been 
stated,  wherever  the  reversion  was  con- 


veyed by  a  conunon-law  conveyance; 
because  without  his  attornment  the 
grant  of  the  reversion  would  not  have 
been  good,  and  he  could  not  attorn 
before  entry*  Co.  Litt.  46.  b.  and  Litt.- 
sec  567-  But  since  the  stat.  of  Anne^ 
attornment  being  unnecessaiy,  the  en- 
try of  the  lessee  is  also  unnecessary. 


Pasch.  21  Car.  II.  Regis. 

aforesaid  demised  to  him^  and  wad  thereof  possessed,  and  held 
the  same  until  the  26th  day  of  March  last  past.  And  the  said 
Anthony  being  so  thereof  possessed,  and  the  said  earl  being  so 
as  aforesaid  seised  of  the  reversion  of  the  said  tenements,  he 
the  said  earl,  after  the  making  of  the  said  indenture,  to  wit, 
on  the  16th  day  of  November,  in  the  17th  year  of  the  reign 
*of  our  lord  Charles  the  Secdnd,  now  king  oiEnghmdy  &c  by 
his  other  indenture  (3),  made  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  between  the  said  earl,  by  the  name  of 
Thecphilus  earl  of  Lincoln  of  the  one  part,  and  the  said  W7/- 
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By  virtue 
whereof  the 
defendant 
entered  into  the 
premiaes,  and 
was  possessed. 
The  earl  grants 
hit  reyeruon  by 
deed  to  the 
plaintifls. 

♦  [  234  ] 


640.  645.    HoAam  v.  East  India  Com^ 
pany.  (d) 

(3)  At  the  common  law  a  reversion 
could  only  be  granted  by  deed  or  fine ; 
and  such  grant,  together  with  the  at- 
tornment of  the  tenant  (while  attorn- 
ments were  necessary),  was  held  to  be 
of  equal  notoriety  with,  and  therefore 
equivalent  to,  a  feofiinent  and  livery  of 
lands  in  immediate  possession.  Co.  Litt 
172.  a.  3  Rep.  63.  a.  Lincoln  College 
case.  2  BL  Com.  317.  (e)  Therefore 
in  a  declaration  by  an  assignee  of  the 
reversion,  it  b  necessary  to  shew  that 
the  reversion  was  assigned  to  him  by 


deed  or  fine  ;  otherwise  it  is  erroneous, 
although  he  states  an  attornment  by 
the  lessee.  Cro.  Car.  143.  Long  v. 
Nethercote.  3  Lev.  155.  Beely  v.  Purry, 
But  the  lessee  of  a  term,  demised  by 
deed,  might  by  the  common  law  assign 
his  term  by  parole  and  such  assignee 
could  maintain  an  action  of  covenant 
against  the  lessor,  for  any  covenant 
contained  in  the  deed  which  run  with 
the  land,  as  for  quiet  enjoyment,  or  the 
like.  Cro.  Eliz.  373.  436.  Nohe  v. 
Awder.  S.  C.  Moor,  419. ;  and  cited 
3  Rep.  63.  a.  Lincoln  College  case.  So 
at  thb  day,  it  is  conceived,  that  not- 


(cf)  But  if  there  be  an  exception  con- 
tained in  the  covenant  itself,  and  the 
declaration  state  the  covenant  as  an 
absolute  one  without  noticing  the  ex- 
ception, the  variance  is  fatal  on  non  est 
factum.  4  Camp.  21.  Tempany  v.  J9wr- 
noTid.  See  also  1 1  East,  640.  Howell 
V.  jRithardSf  per  Lord  Ellenboroiigh 
C.  J.  [2  B.  &  B.  895.  Browne  v.  Knill. 
2  B.  &  C.  20.  Latham  v.  Rutley.  3  D.  & 
R.  211.  S.  C.  4  B.  &  C.  445.  Jones  v. 
Cowley.  6  Dow.  &  R.  533.  S.  C.  5  B.  & 
C.909.  Saunder son  V.Griffiths.  8  Mann. 
Bl  R.  643.  S.  C]  A  proviso  is  properly 
the  statement  of  something  extrinsic  of 
the  subject-matter  of  a  covenant,  which 
shall  go  in  discharge  of  that  covenant 
by  way  of  defeasance :  an  exception  is 
a  taking  out  of  the  covenant  some  part 


of  the  subject-matter  of  it  If  these  be 
right  definitions,  the  plaintiff  need  never 
state  a  proviso,  but  must  always  state 
an  exception:  and  whether  particular 
words  form  a  proviso  or  an  exception, 
will  not  in  any  way  depend  on  the 
precise  form  in  which  they  are  intro- 
duced, or  the  part  of  a  deed  in  which 
they  are  found.  [6  B.  &  C.  430.  Va- 
vasour V.  Ormrod.  9  D-  &  R-  597.  S.  C. 
Where  a  plea  in  assumpsit  admits  the 
*  contract  as  alleged,  but  shews  it  to  have 
been  made  subject  to  certain  rules 
which  have  nut  been  complied  with,  the 
plea  is  not  bad  as  amounting  to  the 
general  issue.  8  M.  &  W.  723.  Smart 
v.  Hyde."^ 

{e)  [7  B.  8c  C.  243.    Doe  v.  Cole. 
1  Mann.  &  R.  33.  S.  C] 
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to  bold  to  the 
pUintifis  for 
twenty-one 
yean,  if  the 
«idearl  mod 
his  wile  should 
to  long  life. 


Hie  defendant 
attorned  to  suefa 


ham  Thursiy  oad  Thomas  Hall,  by  the  names  of  WUBmm 
Thxanby  of  ihi^MiddU  Temple,  London,  esquire,  and  Tkoma* 
Hall  of  Dumhifftan,  in  the  county  of  Lincoln,  esquire^  of  the 
other  part,  (one  part  of  which  said  indenture,  sealed  with  the 
seal  of  him  the  said  earl,  is  to  the  court  of  our  said  lord  the 
king  now  here  shewn,  the  date  whereof  is  the  same  day  and 
year  aforesaid,)  he  the  said  earl,  for  the  considerationB  men- 
tioned in  the  said  indenture,  did  grant,  bargain,  sell,  and 
demise  to  the  said  WWiam  Thursby  and  Thomas  Hall,  their 
executors,  administrators,  and  assigns,  all  the  messuages,  cot- 
tages, lands,  and  premises,  so  as  aforesaid  mentioned  to  be 
demised  to  the  said  Anthony  Plant,  (among  other  things,)  by 
the  names  of  all  that  the  said  honor,  castle,  and  manor  of 
Fawingham  aforesaid,  with  their  rights,  members^  and  appurte- 
nances, and  all  the  messuages,  lands,  meadows,  pastures,  mills, 
waters,  ways,  easements,  profits,  and  commodities,  royal  juris- 
dictions, escheats,  forfeitiures,  waifs,  wastes,  court  of  view  of 
frankpledge,  tenements,  and  hereditaments  to  the  said  honor, 
castle,  manor,  lands,;and  premises  belonging,  reputed,  or  taken 
to  be  part,  parcel,  or  member  thereof,  and  all  other  lands, 
tenements,  and  hereditaments  of  him  the  said  earl  in  Faw^ 
ingham  and  Walcott,  in  the  sud  county  oi  Lincoln,  or  either  of 
them,  and  the  reversion  and  reversions,  remainder  and  remain- 
ders of  the  premises,  and  all  rents^  services,  and  profits  reserved, 
due,  or  payable  upon  any  lease  or  grant  of  the  premises, 
or  any  part  thereof,  and  all  the  estate,  right,  title,  interest, 
claim,  and  demand  of  him  the  said  earl  of,  in,  and  to  the  said 
premises,  with  their  and  every  (^  their  appurtenances :  to  have 
and  to  hold  the  said  honor,  castle,  and  manor,  and  premises 
to  the  said  William  Thursby  bhA.  7%07na«  J9a/7,  their  executors, 
administrators,  and  assigns,  from  the  feast  day  of  SL  3/Rchad 
the  Archangel  then  last  past  before  the  date  of  the  said  in- 
denture, for  and  during  and  unto  the  full  end  and  term  of 
21  years  then  next  following,  and  fully  to  be  complete  and 
ended,  if  the  said  earl  and  Elizabeth  countess  of  Lineobi 
should  so  long  live,  as  by  the  said  indenture  (among  other 
things)  likewise  more  frilly  appears.     To  whidi  said  last- 


withstanding  the  lessee  most  now,  by 
statute  29  Car.  2.  c  3.  s.  3.,  assign  his 
term  by  deed  or  note  in  writing,  yet  in 
an  action  by  the  assignee  of  the  term 
against  the   lessor   upon  a  covenant 


contained  in  the  indenture  of  demise, 
the  assignee  is  not  bound  to  state  in  the 
deckration  that  the  tenn  was  assigned 
to  him  by  deed  or  writing.  See  6  Rep. 
38.  b.  Bellam^Bcas^ 


'aftenraitiB, 
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\  J  An  .ttonunent  «t  tk«  ^^  — -^    ^ 


"*'  J'^  toag™„tof  ,^"tfi"life 
^°9-«-   2BI.C011,  sss/A    ^°-^«t- 

««"'yofatton,ment^T   '  "**  "«- 
»ure  avoided  bv  tfc*  q.  7^      """^  ™«a- 

»»J  tlut  statute  ^e  ^^**  of  Uses;  ^ 
**»e  Statute  of  W.II    '"^'V^ti  and  by 


-efi^^tJr«S^'"'r,**'o"-enti, 

i*r^«>^J     it  ..««-*C.  476. 
r"^  to,„«  « TjSw^"?  "P"°  "•« 

-^d"tr*"^''^^^^^^^ 

and  became  tenant "  »   ^     «tonied 

^'^^ "  to  hold  STL  V-  °^  '^'^ 

»««•*  required  a  aZJ^**  ?*  "«*^- 
»»ew  tenancy    s  R  «.^  "*'*^*°t  for 

"^.768.  Barry  y,G^,^ 


*^en  awar  hTIu  "^"•t  totaUy 

'«--eni^,CX^f»^-.tatutes 

"  veyances  of  anvT  *™°^  «'  «>«»- 
"  of  the  «ve«S^r"°"'  o'  ""t^  or 
«n.c««a^^'f°  ^"T^der  of  any 

« "•«  tonak^of  *  r^  r™""'*  «f 

"  of  the  hZ  ItZ  'T\'"^ors,  or 
"  shall  be Tr„-  '''"**  »"**  rent 

"  My  such   !.!    •    P'^o"'"-  estates 
____^^Pectant  or  depending,  as 


U  beiniy  „«:     ^      °'  *^o  possession, 
J^g  proposed  that  the  tenant  should 

•S  "Jri;^'*  ^««*'  ^-g  died 
««»«nt  s.Wd  ?^  *"    "^""ted'   the 

^oitingthTSclr^'  "^'•""^y'  -^ 
to  one  r    ,    ^  '*    attorned  tenant  - 

MdT»^^  •«  ^^^  of  ^onA.. 
and  stated  that  ho  k-j  ~j  i     "'"^ 

that   atton,m7„;  ^**  ^*-  ''P**" 

due  andTT'  '*°  !"~'*°'  **^  '^^^ 
that  the^«L       ""o  due ;  it  was  held 

~7  "**  P^Per  was  to  be  considered  a. 
a  mere  attornment  «„j  eco™»"erea  as 
ment  for  a  k.        "ad  not  a.  an  .gree- 

<»  v^.  ^  •*•  *  E- 255.  2>oe  -v.  ;SrmitA. 
action*     -^^-^C.    Soct    «.  tran*. 

acIu,owledgment,"  than  an     «  ^tAoro- 

ment,"  which  latter  relates    to 

of  transfer  and  not  to  those  oF    A^ 

or  descent     To  an  heir  or    «a«i^i,^    » 

tomment  was    never  held       ^Z^!^  ^ 

8  A.  &  E.  26a3  ^=«=««aarT. 
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Breacli. 


wliicli  said  laBt-mentioiied  grant  and  attornment,  they  the  aaad 
WUliam  Thursby  sjoA  7%imu»^aff  were  pofiseased  of  the  rever- 
sion of  the  said  tenements  with  the  i^urtenanoes  in  form 
aforesaid  demised  to  the  said  Anthony ^  and  of  the  said  rent. 
And  the  said  WiUiam  and  Thomas  say,  that  <<  aUhmgh  they 
have  well  and  faithfully  kept  and  performed  ail  and  singular 
the  covenants  and  agreements  in  the  eaidjirst^mentioned  indent" 
ure  above  specified  on  the  part  of  the  said  earl  and  his  assigns 
<«  to  be  observed,  performed,  or  fulfilled,  according  to  the  force, 
^^forrn,  and  effect  of  the  said  indenture  (5),"  in  fact,  they  the 
sidd  William  and  Thomas  baj,  that  the  said  Anthony  has  not 
paid,  or  caused  to  be  paid,  to  the  said  WtOiam  and  Thomas,  or 
either  of  them  (6),  the  sum  of  2S5L  and  Sd  due  to  them  of 


**  if  their  attornment  had  been  had  and 
**  made :  provided  that  no  such  tenant 
"  shall  be  prejudiced  or  damaged  by 
"  payment  of  any  rent  to  any  such 
<'  grantor,  or  conusor,  or  by  breach  of 
*<  any  condition  for  non-payment  of 
**  rent,  before  notice  shall  be  given  to 
*'  him  of  such  grant  by  the  conusee  or 
"  grantee."  (g)  By  the  latter  statute 
it  was  enacted,  'Uhat  the  attornments 
**  of  tenants  to  strangers  claiming  title 
'*  to  the  estate  of  their  landlords  shall 
**  be  absolutely  null  and  void,  to  all  in- 
**  tents  and  purposes  whatsoever;  and 
**  that  the  possession  of  their  respective 
**  landlord  or  landlords,  lessor  or  les- 
"  son,  shall  not  be  deemed  or  con- 
**  strued  to  be  in  anywise  changed, 
**  altered,  or  affected  by  any  such  at* 
tomment  or  attornments:  provided, 
that  nothing  herein  contained  shall 
^  extend  to  or  vacate  or  affect  any  at- 
**  tomment  made  pursuant  to,  and  in 
**  consequence  of,  some  judgment  at 


u 


u 


**  law,  or  decree,  or  order  of  a  court  of 
**  equity,  or  made  with  the  privity  and 
**  consent  of  the  landlord  or  landlords, 
^  lessor  or  lessors,  or  to  any  mortgagee^ 
<<  after  the  mortgage  is  become  for. 
"  feited."  The  first  statute  having  made 
attornment  unnecessary,  and  the  other 
having  made  it  inoperative,  it  is  now 
held  not  to  be  necessary  either  to  aver 
it  in  a  declaration  in  covenant,  or  plead 
it  in  an  avowry  or  other  pleading  what- 
ever. Doug. 283.  Moss\.GaUimort,{h) 

(5)  The  words  in  italics  are  now 
generally  omitted,  being  mere  words  of 
form ;  for  it  is  held,  that  in  the  assign- 
ment of  the  breach  of  covenant  it  b 
not  necessary  to  aver  a  general  per- 
formance on  the  plaintiff's  part  2  Mod. 
309.  HiU  V.  Thorn.  Cas.  Temp.  Hardw. 
343,  344.  JoddereU  v.  OnDeU. 

(6)  Th^yrox^s^orcausediobepmi^ 
are  inserted,  because  the  covenant  is, 
^*  that  the  defendant  would  pay,  or 
*<  cause   to  be  paid,"   the    rent ;  and 


(g)  Notice  of  the  title  of  cestui  que 
trust  has  been  held  sufficient  to  entitle 
his  trustees  to  maintain  an  action  as 
grantees  of  the  reversion  against  the 
tenant,  without  attornment  16  East, 
99.  Lumley  v.  Hodgson.  [But  the 
grantee  cannot,  it  should  seem,  recover 
for  the  use  and  occupation  of  the  pre- 


mises  for  any  bygone  time  before  the 
grant  of  the  reversion,  notwithstanding 
the  demise  was  by  parol:  his  proper 
remedy  is  by  an  action  of  debt  for  rent 
on  the  demise.  3  M.  &  W.  605.  Mor^ 
timer  v.  PreedyJ} 

(h)  [5  M,  &  W,  255.     JUvis  r. 
Watson.2 
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the  said  rent,  for.  the  half  of  one  year  ended  on  the  feast  of  Thorsbt 
St.  Miehael  the  Archangel^  which  was  in  the  18th  year  afore- 
said, and  the  like  sum  of  28521  and  8dL  due  to  them  of  the 
said  rent,  for  another  half  of  one  year  ended  on  the  feast  of 
the  Annuneiaiion  of  the  Blessed  Virgin  Mary  last  past ;  which 
said  several  sums  of  money  the  said  Anthony  ought  to  have 
paid,  or  caused  to  be  paid,  to  the  said  William  and  Thomas  on 
the  said  feast  days,  according  to  the  force,  form,  and  effect  of 
the  said  first-mentioned  indenture.  And  so  the  said  Anthony 
{aUhongh  often  required)  has  not  kept  the  said  covenant  between 
the  said  earl  and  his  assigns  and  the  said  Anthony,  hut  has 
broken  the  same,  and  to  keep  the  same  with  the  said  William 
and  Thomas  has  hitherto  altogether  refused,  and  yet  refuses  (7),  tlie  life  of  the 
to  the  damage  of  them  the  said  William  and  Thomas  of  600/. ;  «^^  *"**   , 

countess  of 

and  therefore  they  bring  suit,  &c. ;  with  (8)  this,  that  they   Lincoln. 


therefore  the  breach  assigned  is  as  ge- 
neral as  the  covenant ;  and  the  words 
"  or  either  of  them  "  are  used,  in  order 
to  obviate  an  objection,  that  the  defend- 
ant might  have  paid  the  rent  to  one  of 
the  plaintiflb.  But  it  is  held  not  to  be 
necessary  to  add  the  disjunctive  words 
in  either  case.  As  where  in  covenant, 
the  words  were  in  the  disjunctive,  as 
here,  "  to  pay  or  cause  to  be  paid  to 
^  them  or  any  of  them,  and  the  breach 
was,  that  the  defendant  ^  did  not  pay 
**  to  them ;  it  was  objected,  that  the 
breach  ought  to  have  been  so  large  as 
to  exclude  both  ways,  by  either  of 
which  the  act  might  be  done ;  that, 
though  the  pUdntiffs  say  the  defend- 
ant did  not  pay,  yet  he  may  have 
caused  to  be  paid;   and  though   they 


charge  a  non-payment  to  all,  yet  there 
might  be  a  payment  to  one  of  them, 
which  is  enough  within  the  words  of 
the  covenant.  But  the  objection  was 
overruled;  for,  by  the  court,  he  that 
causes  to  pay,  pays ;  and  if  the  defend- 
ant has  paid  the  money  to  one  of  them, 
he  may  plead  it  in  his  discharge.  1  Str. 
231.  AUberry  v.  WaJby.  (i) 

(7)  So  these  words  in  Italics  are 
mere  form  and  superfluous;  for  there 
being  a  breach  of  covenant  alleged  be- 
fore, it  is  held  unnecessary  to  make  a 
repetition  of  it  in  the  conclusion.  Cro. 
Jac  298.  JBarwicke  v.  Gybson,  Sir  T. 
Jones,  229.  Coppinv.  Slaymaker.  3Keb. 
396.  Streeting  y.  Hinde. 

(8)  Averment  is  twofold,  general 
and  particular.     A  general  averment  is 


(t)  So  where  there  are  several  de- 
fendants, an  averment  that  '^  they  have 
**  not  paid  "  is  sufficient ;  for  payment 
by  one  is  payment  by  alL  But  in  scire 
facias,  on  a  recc^isance  of  bail,  con- 
ditioned that  ifJ.S,  and  G.K.  be  con- 
demned they  shall  pay  or  render,  after 
an  allegation  that  •/.  JB.  was  condemned, 
it  is  not  sufficient  to  aver  that  J.B.  and 
G,K.  did  not  pay  or  render,  without 

VOL.  I. 


adding  "  nor  did  either  of  them."  4  M. 
&S.33.  Wilkinson  V.  Tkorley.  For  al- 
though payment  by  one  would  be  a 
payment  by  both,  yet  a  render  of  one 
is  not  a  render  of  both;  and  consist- 
ently with  the  allegation,  B^  against 
whom  only  the  judgment  was,  might 
have  rendered,  which  would  have  been 
sufficient  to   discharge    the    recognis- 


ance. 
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Thursby  verms  Plant 

the  said  fFilham  and  Thomas  will  verify  that  the  said  eari 
and  countesa  of  Lincoln  are  yet  living  and  in  full  life,  to  wit, 
at  London  aforesaid^  in  the  parish  and  ward  aforesaid. 


in  the  words,  "  et  hoc  parahts  est  veriji- 
"  carcy"  and  is  the  conclusion  of  every 
plea  in  abatement  or  bar,  or  of  replica« 
tions,  or  other  pleading  (except  declara- 
tioDs,  or  avowries)  containing  affirmative 
matter,  (t)  A  particular  averment  is* 
as  when  the  life  of  tenant  for  life,  or  ten- 
ant in  tail,  is  averred.  Co.LittS62.  b.  In 
this  case,  the  continuance  of  the  lives  of 
the  earl  and  countess  of  Lincoln,  or  of  the 
life  of  one  of  them,  is  the  very  essence  of 
the  continuance  of  the  plaintiff's  rever- 
sion :  it  must  therefore  be  averred  that  they 
are  alive,  or  at  least  that  one  of  them 
is  living,  in  order  to  support  the  action. 
There  is  a  difference  between  an  estate 
of  inheritance  in  fee  simple  and  a  par- 
ticular estate  for  life.  For  where  an 
estate  is  derived  from  tenant  in  fee 
simple,  whether  absolute  or  qualified, 
as  bishop,  dean,  or  the  like,  the  law 
intends  a  continuance  of  the  estate,  if 
the  contrary  does  not  appear,  and  there- 
fore it  needs  not  be  averred ;  but  where 
the  estate  is  derived  from  one  who  has 


only  a  particular  estate,  as  for  life,  the 
continuance  of  such  estate  mnst  be 
averred ;  for  the  law  does  not  intend  the 
continuance  of  the  life  without  an  aver* 
ment  Plowd.431.a.  Smithr.Stapletom. 
1  Lutw.  357*  Lampluffh  v.  Shiers*  So 
he  who  claims  under  tenant  pur  auier 
vie,  ought  to  aver  the  life  of  cestui  que 
vie.  Moor,  306.  335.  EngUfieldCs  case, 
2d  exception.  Plowd.31.  a.  Co/iAtrj^v. 
Befushin.  Bro.  Estates,  18.  Pleadings, 
24.  Co.  Litt  303.  b.  Hardr.  80.  82. 
Attomey'Generaly.Buckeridge,  So  if 
the  defendant  avows  for  rent  on  a  lease 
for  years,  if  three  persons  so  long  ItvCy 
he  ought  to  aver  that  one  of  them  is 
alive.  2  Mod.  93.  Ingram  v.  Tothili, 
S.C.  1  Mod.  216,  217.  So  if  the  avowry 
be  for  rent  on  a  lease  for  years,  **if  the 
''  lessee  so  long  live"  he  ought  to  aver 
that  the  lessee  is  living.  Dal.  101.  See 
Co.  Litt.  42  a.  note  (6).  (h)  There  is  a 
difference  of  opinion,  whether  a  person 
who  claims  under  lenan/  in  tail  is  bound 
to  aver  the  life  of  tenant  in  tail,  or  the 


(t)  The  general  plea  of  bankruptcy 
given  by  Stat  6  Geo.  4.  c.  16.  s.  126.  is  an 
exception.  It«  must  conclude  to  the 
country.  1  P.  Wms.  249.  Miles  v.  Wil- 
liams, [6  Bing.  686.  Sheen  v.  Garrett. 
4  M.  &  P.  525.  S.  C]  And  the  plain- 
tiff  cannot  reply  specially.  2  M.  &  S. 
549.  Wilson  v.  Kemp,  [It  must  be 
further  observed,  that  a  plea  merely  in 
the  negative  need  not  conclude  with  a 
verification.  Accordingly,  where  in 
assumpsit  for  work  and  labour  as  an 
attorney,  the  defendant  pleaded  non 
assumpsit  infra  sex  annos,  and  conclu- 
ded with  a  prayer  of  judgment,  omitting 
the  verification,  it  was  held,  on  special 


demurrer,  that  the  plea  was  good.  7 
Mees.  &  W.  274.  Bodenham  v.  ffili. 
This  decision  seems  to  overrule  the 
the  opinion  attributed  to  the  Court  in 
1  Cr.  M.  &  11. 26.  Knowles  v.  Stevens, 
that  notwithstanding  the  rule  B,  714. 
W.  4.  No.  9.,  a  plea  must  in  all  cases 
conclude  with  a  verification  or  to  the 
country.  (See  on  this  subject  the  au- 
thorities collected  in  note  (a),  by  the 
learned  reporters,  1  Mann.  &  Gr.  288. 
AUwoodr.  Taylory] 

{k)  III  A.kE. ^3,  Fryer y.Coombs. 
4  Perr.  &  D.  120.  S.  C.  post,  p.  235  e. 
note  (/).  12  A.  &  E.  356.  DayrtU  v. 
Hoare,  4  Perr.  &  DJ14.  S.C.  Accord] 
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And  now  at  this  day^  to  wit,  on  Friday  next  after  the  mor-  Thurbby 

row  of  the  Holy  Trinity^  until  which  day  the  said  Anthony  ^*  Plant. 
Ftanthad  leave  to  imparl  to  the  aaid  bill^  and  then  to  answer, 

&a  before  our  lord  the  king  at  Westminster^  oome  as  well  the  ^ 


oontiniiance  of  the  estate  tail.  In  Plowd. 
431.  a.  it  is  said,  that  when  a  lease  is 
deriyed  from  tenant  in  tail^  ^the  inherit- 
ance  shall  be  intended  to  continue  in 
him,  and  he  in  the  inheritance,  until  the 
contrary  is  shenni.  And  in  Sir  T.  Jones, 
181,  182.  Cochnan  V,  Farrer,  1  Lutw, 
S55.  2  Luti¥.  1226.  Weekes  v.  Peach, 
and  Birdal  v.  CareWy  there  cited,  it  was 
adjudged,  that  an  estate-tail  shall  be 
intended  to  continue  until  the  contrary 
is  shewn.  On  the  other  hand,  in  Bro. 
Pleadings,.  24.  Estates,  18.  Co.  Litt 
303.  b.  362.  b.  it  is  laid  down,  that 
whoever  claims  under  tenant  in  tail, 
ought  to  aver  the  life  of  tenant  in  tail 
in  pleading.  But  the  better  opinion 
seems  to  be,  that  it  is  not  necessary  to 
aver  the  life  of  tenant  in  tail,  or  the 
continuance  of  the  estate-tail.  For,  to 
proceed  by  steps,  if  tenant  in  tail  makes 
a  lease  which  is  warranted  by  statute 
32  H.  8.  c  28.  though  the  lease  is  only 
binding  upon  the  issue  in  tail,  and  con- 
sequently does  not  bind  those  in  remain- 
der or  reversion,  but  determines  on  the 
death  of  tenant  in  tail  without  issue^ 
yet  it  seems  clear,  that  the  lessee  need 
not  aver  the  continuance  of  the  estate- 
tail,  but  it  shall  be  intended  to  con. 
tinae  until  the  contrary  is  shewn.  So 
where  the  lease  is  not  made  conform*> 
able  to  that  statute,  it  is  not  void,  but 
only  voidable  by  the  issue  in  tail ;  and 
therefore  it  seems  not  necessary  to  aver 
the  life  of  tenant  in  tail  So  where 
tenant  in  tail  grants  his  estate  to  an- 
other in  fee  by  lease  and  release,  or  by 
bargain  and  sale  inrolled,  &c.  (see  post, 
26a  Took  V.  Glasscock,  note  (1)),  the 
grantee  has  a  fee  simple,  determinable 
by  the  entry  of  the  issue  in  tail ;  and 


therefore  it  is  submitted,  that  the 
grantee  is  not  bound  to  aver  the  life  of 
tenant  in  tail,  or  the  continuance  of  the 
estate-taiL  In  a  word,  tenant  in  tail 
has  an  estate  of  inheritance  which  may 
continue  for  ever,  and  all  his  grants  are 
only  voidable,  and  not  void;  whereas 
tenant  yor  life  cannot  grant  an  estate 
for  a  longer  period  than  his  own  life ; 
and  if  he  does,  the  estate  granted  is 
absolutely  void  upon  his  death. 

But  though  a  person  who  derives  title 
under  tenant  for  life,  or  pur  auter  vie, 
must  aver  the  life  of  tenant  for  life,  or 
cestui  que  vie,  yet  it  seems  not  to  be  ne- 
cessary to  make  an  express  averment 
thereof,  as  is  done  in  this  declaration.  It 
is  held,  that  if  it  appears  by  implication 
that  the  life  continues,  it  is  sufficient,  at 
least  after  verdict,  or  on  a  general  de- 
murrer. As  where  one  who  claims  un- 
der a  rector  says,  that  the  rector  was> 
and  yet  is  seised,  it  is  a  sufficient  aver- 
ment of  his  life.  Dy.  304.  a.  Sir  T. 
Jones,  227.  Seamier  v.  Johnson.  So 
where  the  plaintiff,  lessee  for  years 
from  a  tenant  for  life,  states  in  his  de- 
claration that  he  was  and  still  is  pos- 
sessed, this  is  held  to  be  a  sufficient 
averment  of  the  life  of  tenant  for  life. 
2  Bulst  263.  Thompson  v.  Withers. 
1  Brownl.  4.  Anon.  So  in  a  cognisance 
as  bailiff  to  husband  and  wife,  he  being 
seised  in  right  of  his  wife  who  was  te- 
nant for  life,  for  rent  being  in  arrear ; 
the  plaintiff  demurred  specially,  because 
it  was  not  averred  that  the  wife  was 
alive :  and  by  Hale  C.  J.,  the  words 
"  being  in  arrear,'*  are  quasi  an  aver- 
ment of  the  wife's  life ;  and  after  ver-' 
diet,  or  upon  a  general  demurrer,  had 
questionless  been  good ;  but  being  upon 
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Thursby     said  William  and  TTiomas  by  theirs  said  attorney^  ^as  the  said 

V.  Plant.     AntJiany  by  Thomas  WalpooU  his  attorney.     And  the  said  An- 

'  thany  defends  the  wrong  and  injury  when,  &c.  and  says,  that 

the  said  William  and  ThamcLs  ought  not  to  have  or  maintain 

their  said  action  thereof  against  him,  because  he  says  that  he 

Defendant  did    the  Said  Anthmy  Plant,  after  the  making  of  the  said  demise  to 

teraT  to  Uie  said  ^®  ^^  Anthony  by  the  said  earl  in  form  aforesaid  made,  and 

earl.  before  the  grant  of  the  said  reyersion  to  the  said  fFillUam  and 

TTiomasy  to  wit,  on  the  28th  day  of  March,  in  the  15th  year 
of  the  reign  of  our  lord  the  now  king,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  did  surrender  (9)  to  the  siud 


special  demurrer,  he  doubted.  But 
Ttoisden  and  WHd  justices  held  it 
good  enough  upon  a  special  demurrer, 
and  judgment  was  given  for  the  avow- 
ant 2  Lev.  88.  Harlow  v.  Bradnox, 
S.  C.  3  Keb.  151.  166.;  and  S.  C.  cited 
in  2  Lutw.  1226.  (/)  The  statute  21 
Jac.  1.  c.  13.  S.2.  enacts,  that  after  verdict 
in  any  court  of  record,  the  judgment 
thereupon  shall  not  be  stayed,  or  re- 
versed, for  lack  of  any  averment  of  any 
life  or  lives  of  any  person,  so  as  upon 
examination  the  said  person  is  proved 
to  be  in  life.  And  the  statute  4  Ann. 
c.  16.  s.  2.  extends  this  statute,  as  well 


as  all  the  other  statutes  of  jeofSsuls^  to 
judgment  by  confession*  nil  dicit,  non 
sum  informatuSy  or  upon  writ  of  inquiry 
of  damages  executed. 

(9)  A  surrender  is  a  yielding  up  of 
an  estate  for  life,  or  years,  to  him  who 
has  the  immediate  estate  in  remainder 
or  reversion,  so  that  the  estate  for  life 
or  years  may  merge  or  drown  in  the 
remidnder  or  reversion,  by  the  mutual 
agreement  of  the  parties.  Co*  Litt 
337-  b.  (m)  A  surrender  may  be  made 
either,  1st,  in  fact  by  express  words, 
or  Sdly,  by  operation  of  law.  1.  As  to 
express  surrender,  it  is  not  necessary 


(I)  [But  where  the  plaintifP  sued  in 
debt  for  rent  as  assignee  of  the  reversion, 
and  shewed  by  his  declaration  that  the 
reversion  had  been  assigned  to  him  for  life, 
if  A.  and  S,  should  so  long  live,  it  was 
held  that  the  want  of  an  averment  of  the 
continuance  of  the  lives  of  A,  and  JB. 
was  not  cured,  on  general  demurrer,  by  a 
statement  in  the  breach  that  the  rent 
"  accrued  due,  after  the  plaintiff  became 
**  so  seised  as  aforesaid"  of  the  reversion, 
and  "  became,  and  was  due,  and  still  is 
"  in  arrear  to  the  plaintiff."  11  A.  &  E. 
MS.  Fryer  y.Coombs.  4.Perr.  &D.  120. 
S.  C.  In  this  case  Patteson  J.  expressed 
a  doubt  whether  the  report  of  Harlow 
v.  Bradnox  (cited  in  the  note  above) 
accurately  shews  the  ground  of  the  de« 


cbion ;  and  observed  that  it  was  obvious, 
that  as  a  person  cannot  be  bailiff  to  one 
who  is  dead,  the  making  cognisance  as 
bailiff  to  the  wife  necessarily  implied  that 
she  was  alive  when  the  distress  was  made. 
11  A.  &  E.  410.    4  Perr.  &  D.  122.] 

(m)  [But  having  regard  to  strangers 
who  were  not  parties  or  privies  there- 
unto, (lest  by  a  voluntary  surrender  they 
may  receive  prejudice  touching  any 
right  or  interest  they  had  before  the  sur- 
render,) the  estate  surrendered  hath  in 
consideration  of  law  a  continuance. 
Co.  Litt  338.  b.  8  Co.  145.  b.  Daven- 
porfs  case.  Consequently,  with  respect 
to  the  under-lessees  of  the  surrenderor, 
or  grantees  of  a  rent-charge  from  him, 
the  surrender  operates  only  as  a  grant 
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earl  the  term  of  years  of  the  said  Anthony  then  to  come  and  Thursby 
unexpired,  of  and  in  the  said  tenements,  with  the  appurte-  ^  ^*  "Ant.^ 
nances,  in  form  aforesaid  demised,  and  all  his  estate,  right. 


to  use  the  formal  word  "  surrender  **  ia 
the  conveyance:  any  words  whereby 
the  intent  and  agreement  of  the  par- 
ties may  appear,  will  be  sufficientj  to 
work  a  surrender ;  and  the  law  will  di- 
rect  the  operation  and  construction  of 
the  words  accordingly,  (n)  But  it  must 
be  pleaded  as  a  surrender  by  the  word 
sursum  reddidit^  which  alone  in  pleading 
describes  the  operation  of  a  conveyance 
as  a  surrender;  Cro.  Car.  101.  Peto  v. 
Pemberton,     4  Mod.  151.  Barker  v. 


Lade;  for  it  is  a  rule,  that  every  con- 
veyance must  be  pleaded  according  to 
it's  operation  in  law,  and  not  according 
to  the  words  of  the  deed.  1  Vent  109. 
4  Mod.  150.  (o)  If  lessee  for  life  or 
years  grants  or  releasey  or  discharge^  to 
his  lessor,  all  his  right,  title,  and  estate 
in  or  to  such  land,  it  is  held  to  amount 
to  a  surrender,  and  must  be  pleaded 
as  such.  2  RoL  Abr.497.  pL15.  497, 
498.  H.  pi.  1.  2  Wils.  26,  27.  Farmer 
V.  Rogers,    4  Mod.  151.  {p)    At  the 


subject  to  their  interest ;  and  the  inter- 
est surrendered  still  has,  for  the  preserv- 
ation of  their  right,  continuance*  14 
East,  234.  Pleasani  v.  Benson.  5  M. 
&  S*  146.  Doe  V.  Pjfke.  Therefore  a 
demise  by  a  tenant  from  year  to  year 
to  another,  also  to  hold  from  year  to 
year,  is,  in  legal  operation,  a  demise 
from  year  to  year  during  the  continu- 
ance of  the  original  demise  to' the  inter- 
mediate landlord,  and  is  properly  so 
described  in  pleading,  although  at  the 
time  of  making  the  contract  no  such 
qualification  is  mentioned ;  for  although 
the  intermediate  landlord  might  sur- 
render, his  estate  would,  as  to  the  under- 
lessee^  have  continuance.  9  B.  &  C.  909. 
Pike  y.Eyre.  4  Mann.  &  R.  661.  S.C. 
With  respect  to  surrenders  for  the  pur- 
poses of  renewal,  it  is  provided  by  the 
stat.  4  Geo.  2.  c  28.  s.  6.  that  in  case  any 
lease  shall  be  surrendered  in  order  to  be 
renewed,  and  a  new  lease  made  by  the 
chief  landlord,  the  same  shall,  without 
a  surrender  of  the  under-leases,  be  as 
valid  as  if  the  under-leases  had  been  like- 
wise surrendered.  And  the  person  in 
whom  any  estate  shall  be  vested  by  vir- 
tue of  the  new  lease  shall  be  entitled  to 
the  rents,  covenants,  and  duties,  and 


have  like  remedy  for  the  recovery  thereof; 
and  the  under-lessees  shall  hold  the  land, 
&c.  in  the  under-leases  comprised,  as  if 
the  original  leases  had  been  kept  on  foot; 
and  the  chief  landlord  shall  have  the 
same  remedy,  by  distress  or  entry,  for 
the  rents  and  duties  reserved  by  such 
new  lease,  so  far  as  the  same  exceed  not 
the  rents,  and  duties  reserved  in  the  lease 
out  of  which  the  under-lease  was  de- 
rived, as  they  would  have  had  in  case 
such  former  lease  had  been  still  con- 
tinued, or  as  they  wotld  have  had  in 
case  the  under-leases  had  been  renewed 
under  such  new  principal  lease.  —  The 
intention  of  the  legislature  in  framing 
this  clause  appears  to  have  been,  to  place 
all  parties,  as  to  every  matter,  in  the 
same  situation  as  if  no  surrender  had 
taken  place.  See  1  B.  &  Ad.  715. 
Doe  V.  MarcheUL  See  also  stat  5  &  6 
Vict  c.  108.  s.  17.] 

(n)  [3B.&B.70.  Williams  v.  Saw- 
yer. 6  B.  Moo.  226.  S.  C.  5  Bing.  N.  C. 
564.  Doe  v.  Stagg.    7  Scott,  690.  S.  C] 

(o)  See  2  Saund.  97  b.  note  (2). 

(p)  So  where  a  lease  for  years,  after 
several  mesne  assignments,  came  to  ^., 
who  paid  a  sum  of  money  for  the  good- 
will, and  fifterwards  assigned  to  the  ori- 
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title,  and  interest  of  and  in  the  Bame,  which  said  surrender  he 
the  said  earl  then  and  there  accepted ;  and  this  he  is  ready  to 
▼erify :  wherefore  he  prays  judgment  if  the  said  WHUcm  and 


common  law  a  surrender  of  an  estate  in 
posse$sionin  lands  and  tenements,  as  well 
for  life  as  for  yean,  might  have  been 
made  hy  parol  without  deed  and  with- 
out liyery  of  seisin ;  for  it  is  but  a  re- 
storing of  the  estate  back  again  to  him 
in  the  immediate  reversion  or^  remain- 
der; Co.  LittSSS.  a,  1  Vent.  242.  Wil- 
aton  V.  Pilkney.  Ibid.  272.  Cartwrigkt 
V.  Pinkneys  though  the  particular  estate 
was  originally  created  by  deed.  2  Rol. 
Abr.  498.  So  tenant  for  life,  and  he  in 
the  reversion  for  life,  might  at  the  com- 
mon law  join  in  a  surrender  by  parol 
without  deed;  for  it  seems  it  would 
enure  first  as  a  surrender  of  the  lessee 
for  life  to  him  in  the  reversion  for  life, 
and  afterwards  as  a  surrender  of  him  in 
the  reversion ;  so  that  he  surrenders  an 
estate  in  possession.  2  Rol.  Abr.  4*98« 
(K),  pi.  2.  2  RoL  Rep.  20.  Bennetts 
case.  But  at  the  common  law  it  was 
held,  that  an  estate  for  life  or  years  of 
things  which  lie  in  grant,  and  whereof 
a  particular  estate  cannot  commence 
without  deed,  could  not  be  surrendered 
without  deed.  Co.  Litt.  338.  a.  So  an 
estate  for  life  or  years,  of  things  which 
lie  in  grant,  cannot  be  surrendered  at 
the  common  law  without  deed,  in 
respect  to  their  nature  and  quality, 
though  the  particular  estate  begun 
Without  deed.  As  where  a  man  is 
tenant  by  the  courtesy  of  an  advow- 
son,  rent,  or  other  things  which  lie  in 
grant,  he  cannot  surrender  his  estate 
without  deed.  So  where  a  feoffment 
was  made  for  life  of  lands,  the  remain- 


der for  life,  though  the  remainder  com- 
menced without  deed,  yet  it  could  not 
be  surrendered  without  deed ;  because 
remainders  and  reversions,  though  they 
be  of  lands,  are  things  which  lie  in 
grant  Co.  Litt  338.  a.  Cro.  Eliz. 
269.  Perkins  v.  Perkins.  2  Rol.  Rep. 
20.  by  the  opinion  of  three  justices 
against  Montague  C.  J.  And  this  con- 
tinues still  to  be  the  law  at  this  day  with 
respect  to  things  which  lie  in  grant 
But,  with  respect  to  surrender  of  lands 
and  tenements  in  possession,  it  is  en- 
acted by  the  statute  29  Car.  2.  c.  3.  s.  3. 
that  **no  leases,  estate^  or  interests, 

<  either  of  freehold  or  term  for  years, 
'  or  any  uncertain  interest,  not  being 
^  copyhold  or  customary  interest,  of, 

in,  to,  or  out  of  any  messuages,  ma- 
nors, lands,  tenements  or  heredita- 

<  ments,  shall  be  surrendered,  unless  it 
^  be  by  deed,  or  note  in  writing,  signed 

by  [the  party    so  surrendering    the 
^  same,  or  his  agents  thereunto  law- 

<  fully  authorised  by  writing,  or  by  act 

<  and  operation  of  law."  Hence  it 
appears,  that  ul  estate  for  life  or  years 
of  things  which  lie  in  grants  as  of  a  rent, 
or  of  an  estate  in  remainder  or  rever- 
sion for  life  or  years  never  could,  nor 
can  now,  be  surrendered  without  deed ; 
nor  can  an  estate  for  life  or  years  in 
possession  be  surrendered,  since  the 
above-mentioned  statute,  but  either  by 
deed,  or  note  in  writing.  The  common 
law  makes  a  deed  essential  to  the  sor. 
render  of  such  things  as  lie  in  grant; 
but  with  respect  to  the  surrender  of 


ginal  lessor,  reserving  an  annual  sum 
over  and  above  the  rent  towards  the 
sum  so  paid  by  him  for  the  good-will. 


this  is  a  surrender,  and  the  sum  above 
the  rent  is  a  sum  in  gross*  1  T*  &•  44I« 
i^miithy.MapUback. 


Pasch.  21Gar.  n.  Regis. 
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Tkomoi  ought  to  have  or  Tnaintain  their  ssad  action  thereof     Thursbt 

against  him,  &c  t?,  Plamt. 

And  the  said  WiJUam  and  TTiomas  say  that  they  by  any  Re-HcJtioii 


estates  in  poesessioD,  a  note  in  wridng 
will  satisfy  the  statute,  as  well  as  a  €ked; 
and  if  the  surrender  be  by  note  in  writ- 
ing, it  does  not  require  either  a  seal  or 
stamp.  As  where  a  mortgagee  of  a  term 
of  500  years  made  an  indorsement  in 
writing  on  the  back  of  the  deed  of 
mortgage,  without  any  seal  or  stamp 
to  it  in  these  words:    ** Received  this 

« day  of  March  1738,  of  A.  B. 

**  so  much  money  for  all  principal  mo- 
^  ney  and  interest  till  this  day,  and  I  do 
"  release  the  said  A.  B.  and  discharge 
*'  the  within  mortgaged  premises  from  the 
«  term  of  500  years.'*  Signed  C.  D.,  the 
mortgagee.  After  consideration,  it  was 
resolved  by  the  court,  that  before  the 
Statute  of  Frauds,  a  lease  for  years,  either 
by  deed  or  parol,  might  have  been  sur- 
rendered by  parol  without  deed;  that  the 
vords  ^  release  or  discharge**  the  term  of 
500  years,  are  much  stronger  than  words 
which  in  many  cases  have  been  held  to 
amount  to  a  surrender,  ut  res  magis  va- 
leatj  quam  pereaL  2.  It  appears  by  the 
Statute  of  Frauds,  that  a  lease  for  any 
term  of  years  mag  be  created  hg  writing 
without  deed,  and  that  the  same  may  be 
surrendered  by  deed^  or  note  in  writing. 


And  the  court  held  that  there  was  no 
occasion  for  any  stamp  duty  upon  the 
note  or  indorsement,  it  not  being  a  deed. 
But  a  stamp  (q)  is  now  necessary  by  stat. 
44  Geo.  8.  c  98.  2  Wil8.26,  27.  Farmer 
V.  Rogers.  In  Gilb.  £q.  Cas.  236.  Ma- 
gennis  v.  MacCuUough,  on  a  case  refer- 
red to  Lord  C.  B.  Gilbert,  he  gave  his 
opinion,  which  seems  to  be  good  law, 
<<  that  since  the  Statute  of  Frauds,  a  lease 
'^  for  years  cannot  be  surrendered  by 
<<  cancelling  the  indenture  without  writ- 
**  ing ;  because  the  intent  of  the  statute 
^'  was  to  take  away  the  former  method 
**  of  transferring  interests  to  lands  by 
^'  signs,  symbols,  and  words  only ;  and 
"  as  livery  of  seisin  on  a  parol  feoffment 
*^  was  a  sign  of  passing  the  freehold  be- 
^  fore  the  statute,  but  is  now  taken  away 
'*  by  it,  so  the  cancelling  of  a  lease  was 
**  a  sign  of  a  surrender  before  the  sta- 
^^  tute,  but  it  is  now  taken  away,  unless 
<<  there  be  a  writing  under  the  hand  of 
"  the  party,  (r)  And  the  words  *  by  act 
**  and  operation  of  law,'  are  to  be  con- 
"  strued  a  surrender  in  law  by  taking  a 
''  new  lease,  which  being  in  writing  is  of 
"  equal  notoriety  with  a  surrender  in 
"  writing."  (s)    A  surrender  immedi- 


(q)  The  last  stamp  act,  55  Geo.  3. 
c.  124.  has  a  similar  provision. 

(r)  [6  East,  86.  Moe  v.  Archbishop 
cf  York.  2  Y.  &  Jerv.  536.  Woodsy  v. 
Gregory.  9  B.  &  C.  288.  Doe  v.  Tho- 
mas.  4  Mann.  &R.  218.  S.C.  Accord. 
Nor  does  the  fact  of  a  lease  being  found 
oasccUed  in  the  possession  of  the  lessor 
raise  any  presumption  that  there  was  a 
surrender  by  note  in  writing ;  9  B.  &  C. 
288.  4  Mann.  &  R.  218.  S.  C. ;  though 
if  there  be  lapse  of  time,  and  other  cir- 
cumstances tending  to  a  reasonable  sup- 
position thai  there  was  a  note  in  writing. 


accompanying  the  lease  when  it  found 
it*s  way  into  the  possession  of  the  land- 
lord, it  may  be  left  to  the  jury  ia  say 
whether  such  note  in  writing  has  not 
been  lost ;  9  B.  &  C.298,  299. ;  or  to 
presume,  in  case  a  new  lease  has  been 
granted  to  a  new  tenant,  that  such  new 
lease  was  granted  with  the  consent  of 
the  old  lessee,  so  as  to  amount  to  a  sur- 
render of  the  old  lease  by  operation  of 
law.  2  M.  *  W.  882.  Walker  v. 
Bichardson.  (See  Thomas  v.  Cooky  and 
other  cases,  post,  p.  236  e.  note  (y).)]  . 
(s)  6  East,  86.  Roe  d  Berkdey  ▼« 
£  £  4 
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Thursby  versus  Plant. 


Thursby  thing  by  the  sud  Anthony  aboye  in  pleading  aD^ed  ought 
17.  Plant,  not  to  be  barred  from  having  their  said  action  thereof  against 
the  said  Anthony^  because  they  say  that  the  said  Anthony  did 


The  said  de- 


Asndant  did  not  ^ot  Surrender  to  the  said  earl  the  said  term  of  years  of  him 
^urraider.         the  Said  Anthony  of  and  in  the  said  tenements  with  the  appur- 


ately  divests  the  estate  out  of  the  sur- 
renderor and  vests  it  in  the  surrenderee 
before  notice  or  agreement  by  him 
thereto ;  for  it  is  a  conveyance  at  com- 
mon law,  to  the  perfection  of  which  no 
other  act  is  requisite  but  the  bare  grant ; 
and  the  consent  of  the  surrenderee  shall 
be  presumed  until  the  contrary  appears. 
2  Salk.  618.  Thomson  v.  Leach.  S.  C. 
2  Vent.  198.  A  lessee  for  years  may 
surrender  to  him  who  has  the  reversion 
only  for  years  ;  Cro.  Eliz.  S02.  Hughes 
V.  Roboiham  ;  admitted  in  2  Vent.  S269 
327.  DighUmY.  Chreenvil;  though  the 
lessee  be  for  several  years  and  the  re- 
versioner has  it  only  for  one  year  or  a 
less  term.  Cro.  Eliz.  302.  per  Popham 
C.  J.  and  Fenner.  (t)  2.  As  to  sur- 
renders by  operation  of  law,  they  are 
expressly  reserved  by  the  Statute  of 
Frauds.     So  that  surrenders  in  law,  or 


implied  surrenders,  remain  as  they  did 
at  common  law,  if  the  lease  which  is  to 
work  or  occasion  such  implied  surrender 
he  in  writing  pursuant  to  that  statute. 
Therefore  if  lessee  for  life  accepts  a 
lease  in  writing,  though  it  be  only  for 
years,  from  the  lessor,  it  will  be  a  sur- 
render in  law.  So  if  lessee  for  years 
accepts  a  new  lease  from  his  lessor,  it 
will ^ be  a  surrender  in  law;  for  the 
lessee  in  these  cases  affirms  the  lessor 
able  to  make  a  new  lease,  which  he 
could  not  do  without  a  surrender.  But 
if  the  new  lease  be  not  a  good  one,  if 
it  does  not  pass  an  interest  according 
to  the  contract  and  intention  of  the 
parties,  the  acceptance  of  it  is  no  im- 
plied surrender  of  the  former  lease. 
4  Burr.  1980.  Wilson  v.  SewelL  Ibid. 
221a  Davison  v.  Stanley,  (u)  AL  59. 
Bernard  r.Bonner.Flo\k'd.  106.  a.  107.  b. 


Archbishop  of  York,  S.P.  The  case 
of  ITiomas  v.  Cook,  cited  post,  note  (y), 
appears  to  be  inconsistent  with  this  rea- 
soning of  Lord  C.  B.  Gilbert.  In  that 
case,  the  acceptance  of  a  new  tenant  by 
the  landlord  with  the  assent  of  the  old 
tenant,  both  the  old  and  the  new  tenant 
holding  by  parol  only,  as  tenants  from 
year  to  year,  was  held  to  be  a  surrender 
of  the  interest  of  the  old  tenant  by  opera- 
tion of  law,  although  there  was  no  writ- 
ing ;  whereas  the  Chief  Baron  seems  to 
assume,  that  the  acceptance  of  a  new 
lease  is  the  only  instance  of  a  surrender 
by  operation  of  law,  and  that  such  new 
lease  must  of  course  be  in  writing.  Now 
a  the  substitution  of  a  new  tenant  by 
parol,  with  the  assent  of  the  old  tenant, 
be  a  surrender  of  the  interest  of  that 


old  tenant,  it  follows  d/ortiori  that  the 
acceptance  of  a  lease  to  himself  by  jni- 
rol  by  the  old  tenant  will  be  a  surrender 
of  his  existing  lease. 

(t)  See  Bac  Abr.  tit  Leases  and 
Terms  for  Years  (S),  2. 

(«)  It  should  seem  from  this  case, 
and  from  the  above  reasoning,  tha^  al- 
though an  acceptance  of  a  lease  by  pa- 
rol for  three  yeara  or  less,  or  at  will, 
may  operate  as  a  surrender  of  an  exist- 
ing lease,  yet  that  an  acceptance  of  a 
lease  by  parol  for  more  than  three  years 
cannot  have  such  operation,  because 
it  does  not  pass  an  interest  according  to 
the  contract  and  intention  (^  the  parties^ 
whether  it  be  considered  as  having  the 
effect  of  a  lease  at  will,  or  from  year  to 
year.     The  principle  of  ihe  decision 


Fasch.  21  Car*  U.  Eegis. 
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tenanoeS)  to  him  in  form  aforesaid  demised,  or  his  estate;,  Thursby 
ri^t,  title,  or  interest  of  and  in  the  same,  in  manner  and  form  ^'-  Plant. 
as  the  said  Anthony  has  above  thereof  in  pleading  alleged ;  *        ' 


FtUmerston  v.  StewfxrdL     2  RoL  Abr. 

495.  (F.)  pi.  9.  Dj.  140.  b.  2  Rol.  Abr. 

496.  pi.  10.  See  6  East,  86.  Boe  dem. 
Berkeley  v.  Abp^  of  York*  (jx)  And  it  is 
equally  a  surrender,  though  the  new 
lease  is  to  begin  at  a  future  day ;  5  Rep. 
II. b.  /re's  case.  S.  C.  Cro.  Eliz.  522. 
2  Roi.  Abr.  496.  pi.  12.  Moor,  636, 
637.  MeUowy.May;  or  upon  condition 
to  be  void  upon  such  an  act  which  is 
afterwards  done.  As  where  a  man  makes 
a  lease  for  forty  years,  and  the  lessee 


afterwards  takes  a  new  lease  for  twenty 
years,  upon  condition  that  if  he  does 
not  such  an  act,  the  lease  shall  be  void, 
and  after  he  breaks  the  condition  so 
that  the  second  lease  is  void,  yet  the 
surrender  is  good ;  for  it  was  executed 
absolutely  at  the  time  by  taking  the 
new  lease  for  twenty  years,  and  it  is 
not  defeated,  although  the  condition 
makes  the  second  lease  void  ab  initio 
for  several  purposes.  Plowd.  107.  b. 
FtUmerston  v.  Steward,  A  surrender  iu 


in  4  Burr.  2210.  is  not  very  clear ;  for 
if  the  reason  why  a  new  lease  operates 
as  a  surrender  of  an  existing  one  be, 
that  the  lessee  thereby  affirms  the 
power  of  the  lessor  to  grant  such  new 
lease,  which  he  could  not  do  without 
a  surrender,  and  therefore  a  surrender 
shall  be  presumed,  it  is  plain  that  the 
very  acceptance  of  the  new  lease, 
good  or  bad,  involves  that  presump- 
tion,  since  the  surrender  must  have 
been  prior  to  the  granting  the  new 
lease.  [But  see  Lord  Tenterden*s  ob- 
servation, post,  note  (^).] 

(jk)  [In  Boe  v.-  The  Archbishcp  of 
York,  the  occupation  by  virtue  of  the 
new  lease  took  place  under  a  mistaken 
idea  that  it  was  a  good  and  valid  lease  ; 
and  when  that  was  discovered  to  be  void, 
the  court  very  properly  held  that  it 
should  not  operate  as  a  surrender  of  the 
former  lease.  3  B.  &  C.  481.  by  Lord 
Tenierden.  But  where  tenant  from 
year  to  year  entered  into  an  agreement, 
during  a  current  year,  for  a  lease  to  be 
granted  to  him  and  A,B,;  and  from 
that  time  A.  B.  entered  and  occupied 
jointly  with  him ;  it  was  held  that  the 
former  tenancy  was  determined,  al- 
though the  lease  contracted  for  was 
never  granted;  because  the  entry  and 


holding  by  A.B.  and  the  tenant  under 
the  agreement  created  a  new  tenancy 
at  will,  which  terminated  the  old  hold- 
ing. 3  B.  &  C.  478.  Hamerton  [\. 
Stead.  5  D.  &  R.  206.  S.  C.  Where, 
however,  a  tenant  from  year  to  year 
enters  into  an  agreement  to  purchase 
the  estate,  the  agreement  does  not  create 
a  new  demise  at  will,  so  as  to  work  a 
surrender  of  the  tenancy  from  year  to 
year  by  operation  of  law;  unless, 
perhaps,  the  terms  of  the  agreement  are 
such,  that  the  tenant  is^  from  the  date 
of  it,  to  become  absolutely  a  debtor  for 
the  purchase  money,  paying  interest  up- 
on it,  and  to  cease  to  pay  rent  as  tenant 
from  year  to  year.  1 M.  &  W.  695.  Doe 
V.  Stanton.  1  Tyrw.  &  Gr.  1065.  S.  C. 
See  also  3  B.  &  C.  483.  per  LiUledale  J. 
Where  a  landlord,  who  has  leased  for  a 
term  of  years,  agrees  with  his  tenant  to 
lay  out  money  in  improving  the  demised 
premises,  the  tenant  undertaking  to  pay 
an  increased  rent  during  the  remainder 
of  the  term,  this  contract  does  not  cre- 
ate a  new  demise  at  an  increased  rent, 
so  as  to  amount  to  a  surrender  of  the 
old  lease  by  operation  of  law.  3  B  & 
Ad.  899.  905.  Donellan  v.  Bead.  2  M. 
&  W.  333.  Lambert  v.  Norris.'] 
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Thursby  verstts  Plant. 


Thorsbt    and  tliis  they  pray  may  be  inquired  of  by  the  country ;  and 

V,  Pk*ant.     the  said  Anthony  thereof  likewise)  fto. :  therefore  let  &  jmy 

-  thereof  come  before  our  lord  the  kingat  fVestrnvuter,  on  fFed' 


law  is  sometimes  of  greater  force  than 
a  surrender  in  deed.  As  where  a  lease 
for  years  is  made  to  begin  at  Michael" 
mas  next,  this  future  interest  cannot  be 
expressly  surrendered,  because  there  is 
no  reversion  wherein  it  may  drown,  but 
by  a  surrender  in  law  it  may  be  merged ; 
as  if  the  lessee  before  Michaelmas  takes 
anew  lease  for  years  either  to  begin 


presendj  or  at  MUshaelmas,  it  is  a  Mir- 
render  in  law  of  the  fonner  lease.  Co. 
litt  SS8.  a.  But  it  is  held,  that  if 
lessee  for  years  accept  a  new  lease  by 
indenture  of  pari  of  the  land  before 
leased  to  him,  it  is  a  surrender  only  for 
thai  party  and  not  for  the  whole.  2  Rd. 
Abr.  498.  (M.)  pi.  1.  (y)  A  right 
cannot  be  surrendered.  Co.  Litt  S38.  a. 


(jf)  So,  although  the  term  be  created 
by  parolp  as  a  term  for  three  years  or 
less,  or  the  tenancy  be  from  year  to 
year,  still  a  surrender  must  be  in  writing, 
or  by  operation  of  law.  2  Camp.  103* 
MoUeti  y.  Brayne^  5  Taunt  519. 
Doe  ▼.  Ridout  2  Stark.  379.  Thom^ 
son  y.  Wilson,  The  same  law  holds  as 
to  an  assignment  1  Camp.  318.  Bolting 
y.  Martin,  But  where  the  landlord, 
with  the  assent  of  the  lessee  from  year 
to  year,  accepted  an  under-lessee  as  his 
tenant,  and  distrained  on  such  under- 
lessee  for  rent,  it  was  held,  that  there 
was  a  sufficient  surrender  by  operation 
of  law  to  satisfy  the  29  Car.  2.  c.  3.  s.  3. 
2  B.  &A.  119.  Thomas  y.  Cooh  2 
Stark.  235.  Stone  y.  Whiting.  [See 
also  1  Cr.  M.  &  R.  31.  Reeve  v  Bird. 
4  Tyrw.  612.  S.  C.  2  Cr.  M.  &  R.  581 . 
BeesY.Williams.  lTyrw.&Gr.23.S.C. 
2M.&W.882.892.  Walhery.  Richard^ 
son.  Accord.  Seealso9Mees.  &W.773. 
Turner  y.  Hardey.  But  where  tenant 
from  year  to  year  gave  a  parol  notice  to 
quit  at  the  end  of  the  current  year^  less 
than  six  months  before  such  end,  and 
the  landlord  assented  and  accepted  such 
notice,  it  was  held  that  the  tenancy  was 
not  thereby  determined,  there  not  being 
a  sufficient  notice  to  quit,  or  a  surrender 
in  writing,  or  by  operation  of  law.  And 
Thomas  V.  Cooh  was  recognised  by  the 


court,  but  distinguished,  on  the  ground 
that  in  that  case  the  surrender  was 
worked,  not  by  reason  of  the  agreement 
of  the  parties  alone,  but  by  reason  of 
that  agreement,  coupled  with  the  change 
of  possession.  4  B.  &  C  922.  Job^ 
stone  y.  Huddlestone.  7  D.  &  R.  411. 
S.  C.  See  also  M<CL  &  Y.  141.  Doe 
y.  Johnston. 

In  Johnstone  y.  Huddlesion  some 
stress  was  laid  by  the  court  on  the  cir- 
cumstance that  the  notice  to  quit  was  not 
in  writing ;  and  it  seems  to  have  been 
thought,  that,  if  it  had  been  so,  it  might 
haye  been  construed  as  a  surrender  by 
note  in  writing,  so  as  to  satisfy  the  sta- 
tute. (See  6  C.  &  P.  212.  Aldenlmrgh 
y.  People.)  But  it  has  since  been  de* 
cided  otherwise,  on  the  ground  that 
there  cannot  be  a  &urrend«r  to  take 
place  infuturo.  1  M.  Ac  W.  50.  Wed- 
daUy.  Ctqies.  3  M.&W.  328.  Doey. 
Milward. 

It  must  be  observed,  that  in  order  to 
operate  as  an  implied  surrender  on  the 
principle  of  Thomas  v.  Cook^  it  is  es- 
sential that  all  the  three  parties  should 
assent  to  the  arrangement  by  which  the 
new  tenant  is  substituted  for  the  old  one* 
8  Taunt  220.  Matthews  y.  SewelL  1 
Cr.  &  M.  188.  Graham  y.  Whiehelo. 
3  Tyrw.  201.  S.  C.  1  B.  &  Ad.  219. 
Rex  y.  Stow  Bardo^^    It  has  been 


Paach.  21  Car.  IL  Regis. 

fiesdaymxt  after  the  morrow  o{AU  Sauls,  and  who  neither, 
&c  to  recogniae,  &o.  becauae  as  well,  &c.  The  aame  day  is 
given  to  the  said  parties  there,  &o. ;  afterwards  the  process 
thereof  is  continued  between  the  parties  aforesaid  of  the  plea 
aforesaid  by  the  jury  being  respited  thereof  between  them  be- 
fore our  lord  the  king  at  Westminster  until  Friday  next  after 
fifteen  days  of  St  Martin  then  next  following,  unless  the  king's 
faithful  and  well  beloved  Sir  John  Kelynge  knight,  chief  justice 
of  our  lord  the  king  assigned  to  hold  pleas  in  the  court  of  our 
said  k)rd  the  king  before  the  king  himself,  shall  first  come  on 
Thursday  next  after  the  said  fifteen  days  of  St.  Martin,  at 
Gwldhally  London,  according  to  the  form  of  the  statute,  &c.  for 
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Where  an  estate  is  limited  to  A,  for 
life,  remainder  to  B.  for  life,  remainder 
to  C.  the  eldest  son  of  A,  in  fee ;  and 
A.,  in  the  lifetime  of  JB.,  in  consider- 
ation of  an  annuity  of  14/.  to  be  pafd 
by  the  said  C,  to  him  out  of  the  pre- 
mises, and  for  other  considerations, 
did  by  deed  give,  grant,  surrender,  and 
confirm  unto  the  said  C.  and  his  hebs 
the  said  premises;  it  was  held,  that 
though  the  deed  could  not  operate  as 
a  surrender,  according  to  the  intent  of 


the  parties,  upon  account  of  ^.'s 
intermediate  estate  for  life,  yet  there 
being  a  consideration  of  blood  between 
father  and  son,  the  conveyance  should 
operate  as  a  covenant  io  stand  seised. 
Per  Lord  Kenyony  Stafford  Summer 
Assizes,  1797,  Doecndemiseof  Woolley 
V.  Pickard.  But  it  must  he  pleaded  as 
a  covenant  to  stand  seised,  and  not  as 
a  surrender.  4  Mod.  150.  Barker  v. 
Lade, 


held,  that  where  a  landlord  accepts  the 
possession  of  the  premises  from  his  tenant, 
although  not  upon  a  notice  to  quit,  and 
although  there  be  no  surrender  in  writ- 
ing, he  cannot  maintain  an  action  for 
use  and  occupation  for  the  time  subse- 
quent to  such  acceptance.      5  Taunt 
518.    Whitehead  v,  CUfford.     [8  Bing. 
462.      Walls  Y.  Aicheson.      11  Moore, 
379.  S.  C.    Nor  can  he  recover  the  rent 
pro  raid  for  so  long  a  time  as  the  tenant 
occupied  since  the  hist  rent  day.    8  B. 
Sl  C.  324.  Grimman  v.  Legge.   2  Mann. 
&  R.  438.  S.  C.    5  B.  &  C.  332.    HaU  v. 
Burgess.  8  D.  &  R.  67.  S.  C.     So  in  an 
action  of  debt  for  rent,  it  is  a  good  plea 
that  the  landlord  agreed  to  excuse  pay- 
ment of  rent  in  consideration  of  the  de- 
fendant giving  up  possession,  and  that 
possession  was  actually  given  up  and  ac- 


cepted accordingly;  which  plea  does  not 
set  up  a  surrender  as  the  defence,  but 
merely  an  execujjed  contract  8  A.  &  £. 
118.    Gore  v.  Wrighty  3  N.  &  P.  243. 
S.C.    See  also  6  B.  &  C.  703.   Peter  v. 
Kendal.']  So  where  the  tenant  of  several 
houses  underlet  each  of  them  to  different 
persons,  and  the  landlord  gave  notice  to 
quit  to  one  of  the  under-tenants,  who 
quitted  accordingly,  after  which  that 
house  remained  unoccupied  some  time, 
and  then  the  tenant  underlet  it  again. 
Lord  Ellenborough  C.  J.  held  that  the 
landlord  could  not  maintain  an  action 
for  use  and  occupation  against  the  tenant 
for  the  rent  during  the  time  the  house 
remained  unoccupied,   considering  the 
circumstances  as  proof  of  an  eviction. 
1  Stark.  94.      Bum  v.  Phelps.     [See 
also  5  B.  &  C.  332.  3  Bing  462.] 
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judgment 


default  of  jurors,  &c. :  at  which  day,  before  our  lord  the  king  at 
fVestminster^  came  the  said  WiUiam  Thursby  and  Thomas  Hall 
by  their  said  attorney ;  and  the  chief  justice  before  whom,  &c 
sent  here  his  record  had  before  him  in  these  words,  to  wit : 
Afterwards,  on  the  day  and  at  the  place  within  cont^ed,  be- 
fore Sir  John  Kelynge  knight,  chief  justice  of  our  lord  the 
king  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  having  associated  to  himself 
John  Squire  gent,  according  to  the  form  of  the  statute,  &c. 
come  as  well  the  within-named  William  Thursby  and  Thomas 
Holly  as  the  within-written  Anthony  Plants  by  their  attor- 
nies  within  contained.  And  the  jurors  of  the  jury,  whereof 
mention  is  within  made,  being  called,  some  of  them,  to  wit, 
E.  JB.,  A.  M.,  W.  A,  M.  G.y  H  J,  W.  W.,  C.  A,  R.  C, 
and  J7.  H.^  come  and  are  sworn  upon  that  jury ;  and  because 
the  residue  of  the  jurors  of  the  said  jury  do  not  appear,  there* 
fore  others  of  the  by-standers,  elected  for  this  purpose  by  the 
sheriffs  of  the  said  city,  at  the  request  of  the  said  William  and 
Thomasy  and  by  the  command  of  the  said  chief  justice,  are 
appointed  anew,  whose  names  are  affixed  to  the  panel  within 
written,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided.  And  the  jurors  so  newly  appointed,  to  wit, 
A.  Q.,  J.  W.y  and  G.  T.,  being  called,  likewise  come,  who, 
together  with  the  said  other  jurors  before  impanelled  and 
sworn,  being  elected,  tried,  and  sworn  to  speak  the  truth  of 
the  within-contained,  say  upon  their  oath,  that  the  within- 
named  Anthony  Plant  did  not  surrender  to  the  within-named 
Theophilus  earl  of  Lincoln  the  within-mentioned  term  of  years 
of  him  the  said  Anthony  Plant  of  and  in  the  within-named 
tenements  with  the  appurtenances,  or  his  estate,  right,  title, 
or  interest  of  and  in  the  same,  in  manner  and  form  as  the  said 
Anthony  has  within  thereof  in  pleading  alleged:  and  they 
assess  the  damages  of  them  the  said  WiUiam  Thursby  and  Thh 
mas  Hally  on  the  occasion  within  written,  besides  their  costs 
and  charges  by  them  about  their  suit  in  this  behalf  expended, 
to  565/.,  and  for  those  costs  and  charges  to  53s.  and  4(f. 
Therefore  it  is  considered  that  the  said  William  Thursby  and 
Tliomas  Hall  do  recover  against  the  said  Anthony  Plant  the 
said  damages  by  the  said  jury  in  form  aforesaid  assessed,  and 
also  27L  6s.  StL  for  their  said  costs  and  charges  of  increase, 
with  their  assent,  adjudged  to  the  said  WUliam  and  Thomas 
by  the  said  court  of  our  said  lord  the  now  king  here ;  which 
said  damages  in  the  whole  amount  to  595/.  And  the 
Anthony  in  mercy,  &c. 
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("COVENANT  for  non-payment  of  rent  brought  in  Zow-  S.C.  i  Lev. 
259     1  Sid. 
^  don :  the  plaintiffs  declared  that  Theophilus  earl  oi  Lincoln  401.*    1  Vent 

was  seised  of  the  manor  of  Fowingham  in  the  county  of  Ztn-  ^^  ^y  J**® 
coin  in  his  demesne  as  of  freehold  for  his  life ;  and  being  so  nstieT.  Hall, 
seised  on  the  12th  of  Juncy  in  the  14th  year  of  the  reign  of  L^*^l^^no 
the  now  king^  by  indenture  made  at  London^  in  the  parish  of  An  action  of 
St.  Dunstan  in  the  West  in  the  ward  of  Farringdon-without,  ^wli^*<rf'^the* 
demised  to  the  defendant  several  messuages  and  lands  parcel  reversion 
of  the  said  manor,  to  have  from  Lady-day  then  last  past  for  f^^  i,  ^ 
21  years,  yielding  the  yearly  rent  of  670t  quarterly,  at  four  ^<^^' 
feasts,  &c. ;  and  that  the  defendant  by  the  same  indenture 
covenanted  with  the  said  earl  and  his  assigns  to  pay  the  said 
rent  as  it  became  payable ;  by  force  of  which  demise  the  de- 
fendant entered  and  was  possessed.     And  the  said  earl  being 
seised  of  the  reversion  for  his  life  as  aforesaid,  afterwards,  to 
wit,  on  the  15th  of  November ,  in  the  17th  year  of  the  reign 
of  the  now  king,  by  indenture  made  at  London^  &c.  granted 
the  reversion  to  the  plaintiffs  for  the  life  of  the  said  carl ;  to 
which  grant  the  defendant,  at  London,  &c.  attorned ;  by  force      [  238  ] 
pf  which  grant  and  attornment  the  plaintiffs  were  seised  of 
the  reversion ;  and  then  they  assigned  for  breach  of  covenant, 
that  the  defendant  had  not  paid  to  them  the  sum  of  285/.  of 
the  rent  aforesaid,  being  due  for  half  a  year  ended  at  Jii- 
chaelmas  in  the  18  th  year  of  the  reign  of  the  now  king,  and 
so  had  broken  his  covenant,  to  the  damage  of  the  plaintiffs  of 
6002.,  and  therefore  they  brought  their  action.     To  which 
the  defendant  pleaded  in  bar,  that  after  the  demise,  and  before 
the  grant  of  the  reversion  to  the  plaintiffs,  to  wit,  on  the  28th 
day  of  March,  in  the  15th  year  of  the  reign  of  the  now  king, 
the  defendant,  at  London,  &c.  surrendered  his  term  to  the 
said  earl,  which  he  accepted ;  and  this,  &c.     The  plaintiffs 
replied,  that  the  defendant  did  not  surrender  in  manner  and 
form,  &c.,  and  thereupon  issue  was  joined.     And  at  Nisi 
PriuSy  in  London,  in  Michaelmas  term  last  past,  it  was  found 
for  the  plaintiffs,  and  damages  assessed :  and  it  was  moved  in 
arrest  of  judgment,  and  the  judgment  stayed  until  this  tenn  ; 
and  it  was  several  times  debated  in  Hilary  term,  and  in  this 
present  term. 

And  the  exception  which  the  counsel  for  the  defendant 
took  to  the  declaration  was,  that  this  action  of  covenant 
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brought  by  the  plaintifft,  being  asfiignees  of  the  reyeraon,  is  a 
local  action^  and  midiud ;  for  it  ought  to  have  been  laid  in  the 
county  of  Lincoln^  where  the  knd  lies,  and  not  in  London, 
where  the  indenture  of  demise,  and  grant  of  the  reversion  and 
attornment,  are  supposed  to  be  made :  as,  an  action  of  debt 
for  rent,  brought  by  an  assignee  of  the  reverBaon,  ought  to  be 
brought  in  the  county  where  the  hmd  lies,  and  not  else- 
where ;  for  such  action  is  maintainable  by  reason  of  the  pri- 
vity of  estate  only,  there  being  no  privity  of  contract  between  the 
assignee  and  the  lessee,  and  therefore  such  action  is  local ;  as 
Hob.  Sep.  37.  Pine  against  the  Countess  of  Leicester ;  so  Cro. 
Car.  143.  Lonff  against  Nethereott,  and  Cro*  Car.  183.  Sir  Ste^ 
phen  Board  v.  Cadmow  ;  and  this  was  not  denied  on  the  other 
side ;  for  it  was  agreed,  if  it  had  been  an  action  of  debt  for  the 
rent,  which  was  an  action  at  common  law,  (because  the  com- 
mon law  hath  annexed  the  rent  to  the  reversion,  and  the  as- 
signee shall  have  an  action  of  debt  for  it  at  common  law,  by 
reason  of  the  privity  of  estate  only,)  it  had  been  local ;  because 
the  privity  of  contract,  that  makes  it  transitory,  fails  in  the 
assignee,  and  he  shall  maintain  an  action  of  debt  for  rent,  upon 
the  privity  of  estate  only,  which  is  always  local  (1)  But  this 
action  of  covenant  by  an  assignee  does  not  lie  at  the  common 
law,  as  appears  by  the  preamble  (2)  of  the  statute  of  32  H.  8« 
c  34.,  but  is  given  by  the  same  statute,  by  which  it  is  enacted, 
''  That  as  wcfU  all  and  every  person  and  persons,  and  bodies 
«'  politic,  their  heirs,  successors,  and  assigns,  which  have,  or 
'^  shall  have,  any  gift  or  grant  of  the  king,  by  his  letters 
patents,  of  any  lordships,  manors,  lands,  tenements,  rents, 
parsonages,  tythes,  portions,  or  other  hereditaments,  or  of 
"  any  reversion  or  reversions  of  the  same,  which  did  belong 
or  appertain  to  any  of  the  said  monasteries,  and  other  re- 
ligious and  ecclesiastical  houses  dissolved,  suppressed,  re- 
linquished, forfeited,  or  by  any  other  means  come  to  the 
king's  hands  since  the  4th  day  of  February y  in  the  27th  year 
of  his  reign,  or  which,  at  any  time  before,  did  belong  or  ap- 
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(1)  So  S  Mod.  338.  Barker  v.  JDa- 
mer.  S.C.  Carth.  182.  6  Mod.  194. 
Wey  V.  Yalley.  S.  C.  2  Salk.  651.  1 
Wilg.  165.  Thraky.  ComwaU.  SirW. 
Jones,  43.  Traheame  v.  CUabroohe, 
2  Str.  776.  Patterson  v.  ScotL  1  Com. 
Dig.  Action  (N.  4. 6.).  1  H.  Black.  445. 
Mills  V.  AurioL    Latch.  197.  Smith  v. 


(2)  The  recital  in  the  preamble  is : 
^*  Forasmuch  as  by  the  common  law  of 
**  this  realm,  no  stranger  to  any  cove- 
''  nant,  action,  or  condition,  shall  take 
**  any  advantage  or  benefit  of  the  same, 
*<  by  any  ways  or  means  in  the  law,  but 
«  only  such  as  be  parties  or  privies 
'*  thereto."    See  5  H.  7. 19.  a. 
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pertain  to  any  other  person  or  persona,  and  after  came  to  the  Thursby 
hands  of  our  said  sovereign  lord ;  and  also  all  other  persons,  ''•  P^^nt. 
being  grantees  or  assignees  to  or  by  our  said  sovereign  lord  ' 

the  king,  or  to  or  by  any  other  person  or  persons,  than  the 
king's  highness^  and  the  heirs,  executors,  successors,  and 
assigns  of  every  of  them,  shall  and  may  have  and  enjoy  all 
and  every  such  like  advantages  against  the  lessees,  their  ex- 
ecutors, administrators,  and  assigns,  by  entry  for  non-payment 
of  the  rentf  or  for  doing  of  waste  or  other  forfeiture^  j  and  also  *  ^^J^*^' 
shall  and  may  have  and  enjoy  all  and  every  such  like  and 
the  same  advantage,  benefit,  and  remedy,  by  action  only 
for  not  performing  of  other  conditions,  covenants,  and 
agreements  contained  and  expressed  in  the  indentures  of 
their  said  leases^  demises,  or  grants,  against  all  and  every 
the  said  lessees,  and  fanners,  and  grantees,  their  executors, 
administrators,  and  assigns,  as  the  said  lessors  or  grantors 
themselves,  or  their  heirs  or  successors,  ought,  should,  or 
might  have  had  and  enjoyed  at  any  time  or  times,  in  like 
manner  and  form  aa  if  the  reverrion  of  such  lands,  tene- 
ments, and  hereditaments  had  not  come  to  the  hands  of  our 
said  sovereign  lord  the  king,  or  as  our  said  sovereign  lord, 
his  heirs  and  successors,  should  or  might  have  had  and  en- 
joyed in  certain  cases  by  virtue  of  the  act  made  at  the  first 
session  of  this  present  parliament,  if  no  such  grant  of  letters 
patent  had  been  made  by  his  highness.^  And  this  Act  of 
parliament  hath  now  transferred  the  privity  of  contract  from 
the  lessor  to  the  assignee  of  the  reversion,  by  the  words  of  the 
Act,  which  say,  that  the  assignee  shall  have  such  like  and  the  same 
advantagey  Sfc.  by  action  only ^  for  not  performing  the  covenants,  as 
the  lessor i  &c.  And  so  the  privity  of  contract  is  transferred  by 
this  Act;  as  in  the  like  case  the  privity  of  contract  is  transferred 
by  the  statute  of  bankrupts,  by  the  assignment  of  the  com- 
missioners of  bankrupts :  wherefore  the  action  here  is  well 
brought  in  London,  where  the  contract  was  made,  and  where 
the  lessor  himself  might,  and  also  ought  to,  have  brought  his 
action,  if  he  had  not  assigned  over  his  reversion. 

Against  which  it  was  objected,  on  the  part  of  the  defend- 
ant, that  at  common  law  an  action  of  covenant  lies  by  an  as- 
signee of  the  land  for  a  thing  to  be  done  upon  the  same  land, 
as  appears  in  Spencer^s  case,  5  Rep.  17,  18. ;  and  so  it  is  said 
in  Congham  and  King^s  case,  Cro.  Car.  221.  And  this  statute 
does  not  transfer  all  covenants,  but  those  only  which  concern  [  240  2 
the  land  demised,  as  to  repair  the  houses,  or  to  mend  the 
fences ;  and  does  not  transfer  any  collateral  covenants,  as  to 
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Thursby     pay  a  gross  sum  of  money^  or  other  things  of  the  like  nature, 

V.  Plant,     ^s  appears,  Co.  Lit.  215.  a.  &  b.* :  and  therefore  the  intent' of 

^  the  statute  was  not  to  transfer  every  privity  of  contract,  but  to 

•  5  Rep.  18.  a.  knit  and  annex  the  covenants  touching  or  concerning  the  land 

demised  to  the  reversion,  so  that  thej  may  pass  as  annexed  as 
incident  to  the  reversion ;  for  if  the  intent  of  the  statute  had 
been  to  transfer  every  privity  of  contract,  then  all  covenants, 
as  well  those  which  are  collateral,  as  those  which  concern  the 
land  demised,  would  have  passed ;  the  contrary  of  which  ap- 
pears by  aU  the  books.  (3)  And  the  better  construction  of  a 
statute  is  to  expound  it  as  near  the  rule  of  the  common  law  as 
may  be :  but  the  common  law  annexes  the  action  of  debt  for 
rent  to  the  reversion,  and  the  assignee  shall  maintain  it  only 
upon  the  privity  of  estate,  and  not  upon  the  privity  of  contract 
And  so  may  the  statute  be  now  expounded,  that  the  action  of 
covenant  is  annexed  to  the  reversion ;  and  the  assignee  shall 
maintain  such  action  of  covenant  upon  the  privity  of  esUMie, 
and  not  upon  the  privity  of  contract.  And  it  is  not  like  unto 
an  assignment  of  oonmiissioners  of  bankrupts ;  for  there  no- 
thing but  a  bare  chose  in  action  is  transferred,  otherwise  no- 
thing at  all  would  be  transferred.  -But  if  a  man  seised  in  fee 
makes  a  lease  for  years  reserving  rent,  and  afterwards  becomes 
a  bankrupt,  and  the  commissioners  of  bankrupts  assign  over 
the  reversion  and  rent,  there  the  assignee  shall  have  an  action 
of  debt  upon  the  privity  of  estate,  and  not  upon  the  privity  of 
contract  {4i);  wherefore  it  was  prayed  that  the  judgment 
should  be  arrested. 

But  after  deliberation,  the  court  resolved  that  the  action 
was  well  brought  in  London,  because  they  held  that  the 
statute  transferred  the  privity  of  contract;  for  an  action  of 
covenant  is  not  like  an  action  of  debt  for  rent  reserved ;  for 
if  the  lessee  assign  over  his  term,  and  the  lessor  accept  of  the 
assignee  as  his  tenant,  now  the  lessor  cannot  have  an  action' of 

(3)  But  the  better  opinion  seems  to  (4*)  For  the  assigninent  by  the  com- 
be, that  the  assignee  of  the  reversion  roiasioners,  like  an  assignment  by  the 
could  not  bring  an  action  of  covenant  lessor  himself,  destroys  the  privity  of 
at  common  law,  but  it  is  given  by  the  contract  But  he  may  also  maintain  an 
statute  of  32  H.  8.  c.  34.  3  Mod.  338.  action  of  covenant  on  the  privity  of 
Barker  Y.  Darner.  1  Wils.  165.  Thrale  contract  under  the  statute  32  H.  8. 
V.  Cornwall.  3  T.  R.  401.  WM  v.  c.  34. 
JRussell.  (z) 


(z)  [But  see  1  B.  &  C.  4ia  414^  415.    Vyvyan  v.  Arthur.  2  D.  &•  R,  67a 

S.C.] 
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debt  for  the  rent  against  the  first  lessee,  by  reason  of  his  own 
acceptance,  which  hath  extinguished  the  privity  of  -con- 
tract [a] ;  as  Walker^s  case,  3  Bep.  24.  a.  b.  Cro.  Jac  334.  Marsh 
y.  Brace;  but  yet  in  such  case,  the  lessor,  after  his  own 
acceptance,  shall  maintain  an  action  of  covenant^  as  is  ad- 
judged in  Bachelour  and  Gagi^  case,  Cro.  Car.  188.  And  the 
Court  relied  much  upon  the  case  of  Brett  and  Cumberland^ 
Cro.  Jac.  521,  522.,  where  queen  Elizabeth  made  a  lease  for 
years  rendering  rent,  and  the  lessee  covenanted  to  pay  it,  and 
afterwards  the  queen  died,  and  the  reversion  descended  to 
king  James  ;  and  afterwards  the  lessee  assigned  over  his  term, 
and  the  assignee  p^d  the  rent  to  the  king,  and  afterwards  the 
king  granted  the  reversion  by  his  letters  patent,  and  the  pa- 
tentee accepted  the  rent  from  the  assignee ;  and  afterwards 
the  said  patentee  brought  an  action  of  covenant  against  the 
executors  of  the  first  lessee,  and  adjudged  that  it  was  main- 
tainable (5) :   which  miist  be  of  necessity,  by  reason  of  the 
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(5)  The  same  difference  is  taken  in 
the  following  cases.  Cro.  Eliz.  715. 
Marrow  v.  Turpin,  Moor,  600.  S.  €• 
Cro.  Jac.  309.  Barnard  v.  GodscalL 
Sir  W.  Jones,  223.  Bacheloure  v.  Gage, 


Cro.  Car.579.  Norton  Y.Acklane.  1  Rol. 
Abr.  522.  (N.),  pL  1,  2.  1  Brownl.  20. 
Fisher  v.  Ameers.  2  Bulst.  151,  152. 
March  v.  Brace,  4  Mod.  82,  Glover  v. 
Cope.   S  Lev.  233.  Edwards  v.  Morgan* 


(a)  Walkers  case  supports  this  rea- 
son given  by  the  court ;  but  although 
the  privity  of  contract  be  extinguished 
quoad  the  action  of  debt,  it  seems  not 
to  be  wholly  and  for  all  purposes  extin- 
guished ;  for  it  is  immediately  added,  that 
the  lessor  mag  still  have  covenant;  and 
it  seems  a  contradiction  in  terms  to  say, 
that  an  action  of  covenant  will  ^e  after 
the  extinction  of  the  privity  of  contract 
The  word  "  contract "  cannot  be  put 
here  by  mistake  for  "  estate:"  for  al-> 
though  by  acceptance  of  the  assignee 
of  the  lessee,  the  privity  of  estate  be- 
tween the  lessor  and  lessee  is  no  doubt 
destroyed,  yet  it  is  clear  that  the  action 
of  debt  by  the  lessor  against  the  lessee 
is  grounded  on  the  privity  of  contract^ 
otherwise  the  venue  would  be  local. 
There  is  much  confusion  in  the  books 
respecting  privity  of  estate  and  privity 
of  contract.     Perhaps  the  best  way  of 

VOL.  I. 


reconciling  the  cases  is,  by  considering 
that  at  common  law  covenants  ran  with 
the  land^  but  not  with  the  reversion 
[but  see  1  B.  &  C.  414,  415.]  ;  there- 
fore the  assignee  of  the  lessee  was  held 
to  be  liable  in  covenant,  and  to  be 
entitled  to  bring  covenant,  but  the  as* 
signee  of  the  lessor  was  not.  Yet  as 
this  liability  and  right  in  the  assignee  of 
the  lessee  arises  out  of  his  privity  of  es- 
tate, and  of  the  annexation  of  the  cove- 
nants to  the  land,  all  the  actions  by  and 
against  him  are  local ;  whereas  the  as- 
signee of  the  lessor  having  no  liability 
or  right,  except  what  is  given  him  by 
32  H.  8.,  his  action  is  transitory  by  the 
operation  of  the  statute,  except  indeed 
in  debt  for  rent,  which  he  is  entitled  to, 
independent  of  all  contract,  by  the 
mere  relation  in  which  he  stands  to  the 
land. 
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privity  of  contract  tnuisfened  by  fori^  of  the  atddstatate;  for 
there  was  no  privity  of  estate  between  them,  because  the  first 
lessee  had  assigned  his  term  before  the  grant  of  the  reversion 
to  the  patentee ;  which  proves  that  by  the  statute  the  privity 


2  Show.  183.  Ashhurst  v.  Mif^gay.  Lill. 
Eflt  135.  S.  C.  1  Wils.  165.  ThraXe 
v.  ComwaiL  Doug.  765. 3d  edit  Ckan- 
eeUar  v.  Poole.  Ibid.  460,  461.  3d  edit 
Eaion  v.  Jaques.  I  T.  R.  92.  95. 
Ludford  v.  Barber.  So  a  man  will  be 
liable  upon  an  express  covenant  af^ 
his  discharge  under  an  Insolvent  Act, 
unless  there  be  a  special  clause  therein 


to  relieve  him  from  future  payments. 
Doug.  97.  3d  edit  CoUerei  v.  Hooke. 
7  T.  R.  305.  lHarks  v.  Upton.  So 
his  bankruptcy  is  no  bar  to  an  action 
upon  such  a  covenant  for  rent  accrued 
after  his  bankruptcy.  1  H.  Black.  443. 
445.  Mills  V.  Auriol.  4  T.  R.  94— 
100.  S.  C.  (b)  '  And  the  same  dis- 
tinction holds  against  the  executors  or 


(b)  See  abo  Wadkam  v.  Marlowe, 
in  the  note  to  1  H.  Bl.  437.  and  to 
8  East,  314.  [4  Doug.  54.  S.  C]  The 
same  distinction  holds  between  <u- 
sumpsii  and  debt,  where  the  demise  is 
not  under  sesl.  8  East,  311.  Boote  v. 
WiUon.  But  now  by  stat.  [6  Geo.  4. 
c.  16.  s.  75.  **  Any  bankrupt  entided  to 
'*  any  lease>  or  agreement  for  a  lease,  if 
^  the  assignees  accept  the  same,  shall  not 
^  be  liable  to  pay  any  rent,  accruing  after 
**  the  date  of  the  commission,  or  to  be 
**  sued  in  respect  of  any[8ubsequent  non- 
**  observance  or  non-performance  of  the 
^conditions,  covenants,  or  agreements 
^'  therein  contained ;  and  if  the  assignees 
^*  decline  the  same,  shall  not  be  liable  as 
^  aforesaid,  in  case  he  deliver  up  such 
^*  lease  or  agreement  to  thelessor  or  such 
**  person  agreeing  to  grant  a  lease,  within 
**  fourteen  days  after  he  shall  have  had 
**  notice  that  the  assignees  shall  have  de- 
**  dined  as  aforesaid."]  Then  follows  a 
proviso  enabling  the  lessor  to  apply  to 
the  lord  chancellor  for  relief  in  case  the 
assignees  refuse  either  to  accept  the  lease 
or  give  up  the  jiremises.  This  statute 
puts  an  entire  end  to  the  bankrupt's 
covenants,  where  the  lease  is  accepted 
by  the  assignees;  and  therefore  if  he 
come  in  again  as  assignee  of  the  as« 
signees^  he  shall  be  charged  only  in  that 


capacity  and  not  as  the  original  lessee. 
5  Taunt.  795.  J>oe  v.  Smith.  1  Marsh. 
359.  S.  C.  The  mere  fact  of  putting  a 
lease  up  to  auction,  the  assignees  never 
having  taken  actual  possession,  and  there 
being  no  bidder,  is  not  an  acceptance  of 
the  lease  within  this  statute.  7  East, 
335.  Turner  v.  Richardson.  [M.  & 
Malk.479.  Carter  y.Wame.'\  But  if 
they  put  a  lease  up  to  sale,  and  accept  a 
deposit  from  a  purchaser,  they  are  liable 
as  assignees,  unless  they  shew  the  con* 
tract  to  be  rescinded.  Holt,  290.  Hast- 
ings V.  Wilson.  [2  Stark.  N.  P.  C.  309. 
Page  v.  Godden.1  And  any  intermed- 
dling with,  or  management  of,  the  pro- 
perty will  be  sufficient  to  fix  them. 
7  Taunt  206.  Thomas  y.  Pemberiom. 
4  Camp.  368.  WeWi  v.  Myers ;  as 
where  the  assignees  entered  upon  and 
managed  the  property,  although  the 
bankrupt's  effects  were  upon  the  pre- 
mises, and  the  assignees  delivered  up 
the  keys  immediately  afier  the  effects 
were  sold.  1  B.  &  A.  303.  Hanson  v. 
Stevenson.  [R.  &  Moo.  207-  Clark  v. 
Hume.  2  Cr.  &  J.  6ia  AnseU  v.  Rob- 
son."}  But  merely  omitting  to  deliver  up 
the  key  is  not  sufficient;  3  Camp.  S40. 
Wheeler  v.  Bramah  ;  nor  a  release  of 
an  under-tenant  8  Taunt  325.  Hiii  v. 
Dobie.    2  B.  Moore,  242.  S.  C.  [If  the 
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of  contract  Is  transferred :  wherefore  it  was  adjudged  for  the     Thursby 
plaintiff  in  this  term.  (6>  «^-  Plant. 

Whereupon  the  defendant  afterwards  brought  a  writ  of  * 
error  in  the  exchequer-chamber ;  and  in  Hilary  22  &  23  of 


administrators  of  the  lessee  for  years. 
For  if  an  executor  or  adminbtrator  as»> 
sign  the  tenUy  the  lessor,  in  case  he  has 
not  accepted  of  the  assignee  as  his  te- 
nant, may  bring  an  action  of  debt  in  the 
detinet  against  the  executor  for  rent 
incurred  after  the  assignment,  upon  the 
contract  of  the  testator;  and  such  ac- 
tion being  founded  upon  the  contract 
may  be  brought  in  any  county.  But  if 
the  lessor  has  accepted  of  the  assignee 
as  his  tenant,  he  cannot  afterwards 
maintain  an  action  of  ddft  against  the 


executor ;  because  the  privity  of  con- 
tract is  destroyed  by  the  assignment; 
Cro.  Eliz.  715.  Marrow  v.  Turpin. 
S.  C.  cited  in  3  Rep.  24^  a.  Walker's 
case.  Moor,  600. ;  though  he  may  still 
have  an  action  of  covenant  upon  the  ex- 
press covenant  for  payment  of  the  rent, 
and  lay  the  venue  in  any  county.  And 
so  may  the  assignee  of  the  reversion  by 
virtue  of  the  statute  of  32  H.  8.  c  34. 
Cro.  Jac  521,  522.  Brett  v.  Cumber* 
land,  (c)  The  surrenderee  of  a  copy- 
hold reversion  is  within  the  equity  of 


assignees  do  not  accept  the  lease,  they 
cannot  sue  on  any  of  the  covenants. 
2  6.  &  Ad.  716.  Kearsey  v.  Carstairs. 
6  M.  &  W.  679.  Fairbum  v.  East- 
iifood.  During  the  interval  between  the 
fiat  and  the  acceptance  of  the  lease  by 
the  assignees,  or  between  the  fiat  and 
their  declining  to  accept  it  and  the 
bankrupts  giving  it  up,  the  estate  re- 
mains in  the  bankrupt ;  1  B.  &  A.  593. 
Copeland  v.  Stevens.  8  M.  &  W.  729. 
JBriggs  v.  Sotory;  and  the  lessor,  during 
that  interval,  retains  his  right  of  distress 
for  rent  (supposing  it  affected  by  the 
75th  section,  which  seems  doubtful). 
8  M.  &  W.  740.  742.  A  surety  for  the 
bankrupt  lessee  is  not  discharged  where 
the  assignees  accept  the  lease  as  part  of 
the  bankrupt's  estate.  1  B.  Moo.  196. 
Inylis  V.  M'Dougal.  6  Bing.  332.  And 
where  they  decline  it,  and  the  bankrupt 
gives  it  up  to  the  lessor,  the  surety  is 
liable  for  breaches  incurred  between 
the  fiat  and  the  giving  up  of  the  lease. 
6  Bing.  321.  Tuck  v.  Fyson.  3  Moo. 
&  P.  715.  S.  C.  The  Act  is  confined 
to  cases  between  lessor  and  lessee,  and 
does  not  comprise  cases  between  the 
lessee  and  the  assignee  of  the  lease; 


3  B.  &  A.  521.  Taylor  v.  Young;  nor 
between  the  lessor  and  the  assignee 
of  the  lease.  3  B.  &  Ad.  211.  Manning 
V.  Flight.  It  has  been  held  to  apply  to 
a  parol  demise.  8  A.  6c  E.  366.  Slack 
V.  Sharp.  3  Perr.  &  D.  S.  C.  390. 
2  Mont.  D.  &  D.  347.  Exparte  Bop- 
ton  :  but  see  2  Rose,  86.  Exparte  Sut- 
ton: 8  M.  &  W.  739.  741.  As  to  what 
is  a  declining  of  the  lease  by  the  assig- 
nees, see  4  Dowl.  243.    Worthington  v. 

Prince.2 

(c)  So  may  the  assignee  of  part  of 
the  reversion  in  all  the  land ;  Co.  Litt. 
215.  a. ;  and  the  assignee  of  the  re- 
version of  part  of  the  land.  2  B.  &  A. 
105.  Twynam  v.  Pickard.  [4  Bing. 
N.  C.  758.  780, 781 .  Simpson  v.  Clay- 
ton, 6  Scott,  469.  S.  C]  Where  tenant 
for  life  makes  a  lease  under  a  power,  the 
remainder-man  is  considered  to  be  an 
assignee  of  the  reversion  within  this 
statute.  3  M.  &  S.  382.  Isherwood  v. 
*  Olknow.  The  statute  applies  only  to 
covenants  which  run  with  the  land. 
5  Rep.  17.  Spencer's  case.  There- 
fore the  assignee  of  a  rent-charge  is  not 
within  the  statute ;  both  because  he  has 
not  the  reversion,  and  because  a  cove- 
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Thursby    the  now  king,  the  case  was  opened,  and  the  jufitices  and 
V.  Plant,     barons  were  prima  facie  of  different  opinions ;  therefore  the 
^  eountess  of  Lincoluy  who  was  concerned  in  the  siud  rent,  per- 

ceiving it,  compounded  with  PUitU  the  defendant,  and  allowed 


the  statute.  1  Show.  262.  Glover  v. 
Cope.  3  Lev.  326.  Skin.  305.  Garth. 
205.  S.  C.  So  wh^re  the  lessee  has 
assigned  the  term,  his  executor  or  ad* 
ministrator  is  chargeable  in  the  same 
manner  and  with  the  like  diversity  as 
has  been  just  above  mentioned  where 
the  executor  himself  has  assigned.  I  Sid. 
266.  HeUier  v.  Casbard.  1  Lev.  127. 
S.C.  3  Mod.  325.  CoghiUy.  Freelove. 
It  is  true,  that  Lord  Coke^  in  Walher^s 
case,  3  Rep.  24.  a.  says  it  was  adfudged 
in  Overton  v.  SydhaU,  that  if  the  execu- 
tor of  a  lessee  for  years  assigns  over  his 
interest,  an  action  of  ddft  doth  not  lie 
against  him  for  rent  due  after  the  assign- 
ment ;  and  that  if  the  lessee  for  years 
assigns  over  his  interest  and  dies,  the 
executor  shall  not  be  charged  for  rent 


due  after  his  death ;  for  by  the  death 
of  the  lessee  the  personal  privity  of  con- 
tract as  to  the  action  of  debt  in  both 
cases  was  determined*  In  answer  to 
which  it  may  be  observed,  1.  that  Pop- 
ham,  the  Chief  Justice,  in  his  report  of 
the  same  case  (Poph.  120.),  says,  that 
he  was  of  another  opinion ;  and  in  Moor, 
352.  Walher  v.  Harris;  Latch.  262. 
Ironmonger  v.  Newsam  ;  and  in  1  Show. 
S4<1.  Pitcher  Y.  Tovey^  it  is  said  that  no 
judgment  was  given.  2.  The  case  may 
be  admitted  to  be  law,  if  the  lessor, 
after  the  assignment  either  by  the  leasee 
or  the  executor,  accepted  of  the  assignee 
as  his  tenant ;  for  then  the  lessor  cannot 
bring  debt  against  the  executor,  because 
the  privity  of  contract  was  determined 
by  the  assignment,  and  acceptance  of 


nant  cannot  run  with  a  rent.  5  M.  &  S. 
411.  Milnes  v.  Branch.  In  that  case 
J.  B.  being  seised  in  fee,  conveyed  to 
the  defendant  and  J,  J^  their  heirs  and 
assigns,  to  the  use  that  J.  B.  his  heirs 
and  assigns,  might  have  and  take  to  his 
and  their  use  a  rent  certain,  to  be  issu- 
ing out  of  the  premises,  and  subject 
thereto,  to  the  use  of  the  defendant, 
his  heirs  and  assigns ;  and  the  defend- 
ant covenanted  with  J.  B»  his  heirs  and 
assigns,  to  pay  to  him,  his  heirs  and  as- 
signs, the  said  rent,  and  to  build  within 
one  year  one  or  more  messuages  on  the 
premises  for  better  securing  the  said 
rent.  «/.  B,  within  one  year  demised  the 
said  ren(  to  the  plaintiffs  for  1000  years. 
It  was  held  that  covenant  would  not  lie 
for  the  plaintiffs,  either  for  non-pay- 
ment of  the  rent,  or  for  not  building  the 
messuages;  for  the  covenant  was  per- 
sonal to  y.^.  [4M.&W.  135.  Ran- 
daU  V.  BigbyJ^  But  the  assignee  of  the 


reversion  of  premises  situate  within  the 
weekly  biUs  of  mortality,  mentioned  in 
14  Geo.  3.  c  78.  s.  83.,  may  maintain  an 
action  on  a  covenant  to  insure.  5  B.  & 
A.  1.  Vernon  v.  Smith  The  principles 
on  which  covenants  are  said  to  run  with 
the  land  are  fully  explained  in  the  judg- 
ments of  the  court  in  this  last  case. 
[See  also  1  B.  &  C.  410.  Vyvyan  v. 
Arthur.  2  D.  &  R.  670.  S.  C.  9  B.  & 
C.  505.  Sampson  v.  Basterby.  4  Mann. 
&  R.  422.  S.  C.  Basterby  v.  Sampson. 
6  Bing.  644.  1  Cr.  &  Jerv.  105.  S.  C. 
in  Cam.  Scac  10  B.  &  C.  849.  Doe  v. 
Bdd.  2  Bing.  N.  C.  125.  Flight  v. 
Glossopp.  2  Scott,  220.  S.  C.  4  Bing. 
N.  C.  758.  Simpson  v.  Clayton.  2  Mylne 
&  K.  517.  Keppell  v.  Bailey.  Smith's 
Leading  Cases,  vol.  i.  p.  28.  note  to 
Spencer's  case.  4  Dougl.  351.  Grey  v. 
Cuthbertson.2  A.^  lessee  for  years,  as- 
signs his  interest  in  part  of  the  premises  to 
S^  and  covenants  for  quiet  enjoyment ; 
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lum  SOL  out  of  the  money  Tecoyered5  and  the  other  rent  due^  '  Thursbt 
and  he  paid  the  rest ;  and  so  it  was  not  determined  in  the  ex-    *•  Plant. 
chequer-chamber. — Jones^  Winnington,  and  JiTe/zn^^  of  counsel 
for  the  plaintiffs  in  the  king's  bench^  and  Saunders  of  counsel 
with  the  defendant. 


the  assignee.  But,  thirdly,  if  it  were 
decided  in  that  case,  either  that  the  as- 
signment itself,  without  any  acceptance 
of  the  assignee,  destroyed  the  privity  of 
contract ;  or  that  the  death  of  the  lessee 
for  years,  after  an  assignment  of  the 
term  by  him,  without  any  acceptance 
of  the  assignee,  determined  the  privity 
of  contract,  so  that  the  lessor  in  either 
of  these  cases  cannot  maintain  an  action 
of  debt  after  such  assignment,  such  deci- 
sion appears  not  to  be  well  considered ; 
and  indeed  the  case  of  Overton  v.  Syd" 
haUj  has  been  frequently  denied.  1  Sid. 
^66.  JffeUier  v.  Casbard,  1  Lev.  127. 
S.  C.  3  Mod.  325.  Coghil  v.  Freelove. 
2  Vent  209.  S.  C.  4  Mod.  76.  Pitcher 
▼.  Tovey,  For  it  is  now  settled  by  these 
cases,  that  the  privity  of  contract  of  the 
testator  is  not  determined  by  his  death, 
but  the  executor  shall  be  charged  with 
all  his  contracts  so  long  as  he  has  as- 


sets;  and  therefore  he  shall  not  dis- 
charge himself  by  making  an  assign- 
ment without  the  consent  of  the  lessor, 
but  shall  still  be  liable  in  an  action  of  debt 
as  well  as  covenant  for  the  rent  incurred 
afterwards;  and  so  where  the  testator 
himself  has  assigned  the  term  in  his  life- 
time, his  executor  is  chargeable  in  the 
same  manner.  3  Mod.  326.  But  though 
covenant  lies  against  the  lessee  upon  an 
express  covenant  after  assignment  and 
acceptance  of  the  assignee,  yet  it  seems 
that  such  action  does  not  lie  against  the 
lessee  upon  a  covenant  in  hwy  (such  as 
the  words  yielding  and  paying  (d),  de- 
mise,  grant,  which  are  covenants  in  law 
both  by  the  lessor  and  lessee)  alter  as- 
signment and  acceptance  of  the  as- 
signee. 1  Sid.  447.  Sir  W.  Jones,  223. 
Bacheloure  v.  Gage*  4  T.  R.  98. 
MiUs  V.  AurioL  (e) 
(6)  Thb  case  has  been  ever  since 


JB.  afterwards  assigns  to  C,  who  is 
evicted  by  the  original  lessor  for  a  for* 
feiture  incurred  by  A,;  it  was  held 
that  C.  might  maintain  an  action  on 
the  covenant  against  ^•,  on  account  of 
the  privity  of  estate,  and  the  covenant 
running  with  the  land.  3  B.  &  A.  392. 
Campbell  v.  Lewis.  8  Taunt  715. 
Lewis  y.  Campbell,  Cro.  ^Car.  503. 
Middlemore  v.  Ctoodale. 

An  appointee  is  not  to  be  considered 
as  an  assignee  with  respect  to  the  liabi- 
lity in  covenant  Thus,  where  aa  estate 
was  conveyed  to  a  trustee  in  fee,  to  the 
use  of  such  persons  as  W.  should  ap- 
pointy  and  W.  covenanted  in  the  same 
conveyance  for  himself,  his  heirs,  and 
aasignBy  to  pay  a  certain  fee-farm  rent 
reserved  out  of  the  estate  to  the  lord» 


it  was  held  that  the  land  was  not  bound 
in  th^  hand  of  FF.'s  appointee  by  JF.'s 
covenant  6  East,  289.  Roaeh  y.  Wad^ 
ham, 

(d)  In  Selwyn's  N.  P.  tit  **  Cove- 
nant," p.  450.  it  is  laid  down  that  the 
words  <<  yielding  and  paying  "  constitute 
an  express  covenant  And  Rol.  Abr. 
tit  «  Covenant"  (C.)  pi.  10.  Styles,  406. 
Porter  y.  Sweetnam,  are  cited.  See  also 
lSid.266.  iyc//t«rv.  ClMftard;S.P.  [2 
Mod.  91,  92.  HoUis  y.  Carr.  3  Swanst 
647,  648.  S.  C.  But  see  2  Lev.  206. 
Harper  v.  Bwrgh.  T.  Jones,  102.  S.  C. 
3  T.  R.  402.  Webb  y.  Russell,  by  Lord 
Kenyan,  9  Ves.  330.  Iggtdden  r. 
Mayt  by  Lord  Eldon,  Piatt  on  Cove- 
nants, 53.  contra.3 

(«)  And  no  action  will  lie  against 
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considered'  ds  a  leading  one  upon  this 
subject  Garth.  183.  Barker  v.  Darner, 
1  Show^  194«.  S.C.  6Mod»  194,  195. 
Wey  r.  YaUy.  1  Wils,  165.  \Thralev. 
ComwaU.  1  H.  Black.  433.  Milh  v. 
Auriol  4  T.  R.  94.  S.  C.  When- 
ever  the  action  is  *  brought  upon  the 
contract  itself,  it  is  transitory ;  forcieftt- 
tum  et  contractus  sunt  nulUus  loci;  7  Hep. 
3.  a.  JSulwer'a  case.  2  Inst.  231.; 
therefore  the  lesior  may  bring  debt  or 


ceyenant  against  the  ksme^  and  -the 
lessee  covenant  against  the  ieuor^  in  way 
county.  7  Rep.  2.  a.  Buhqer^s  case.  (/) 
Or  the  lessor  may  bring  debt  or  cove- 
nant in  England  for  lands  in  Ireland^ 
JanUMMea,kc.  6  Mod.  194.  Weyv.Yally. 
So  may  the  assignee  of  the  reversion 
bring  covenant  against  the  lesseeyBnd  the 
lessee  against  the  assigneei^ihe  reversum^ 
in  any  county,  upon  such  express  cove- 
nants  contained  in  the  lease  as  run  with 


an  assignee  of  the  lessee,  except  for 
breaches  of  covenant  happening  whilst 
he  is  assignee:  therefore  an  assignee 
may  always  get  rid  of  his  liability  by 
assigning  over,  which  he  may  do  to  a 
mere  pauper,  although  such  person 
neither  takes  actual  possession  nor  re* 
ceives  the  lease;  1  Bos.  Sc  Pull.  21. 
Taylor  v.  Shum.  1  Str.  1222.  Le  Keux 
y.Nash.  [8B.&C.486.  Paul  r.  Nurse. 
2  Mann.  &  R.  525.  S.C.];  and  although 
the  assignment  of  the  lease  remains  in 
the  hands  of  the  solicitor  of  the  assignor, 
who  has  a  lien  for  the  expences  of  pre« 
paring  it  3  Camp. 394.  Odellv.Wahe. 
And  this  may  be  done  by  the  assignees 
of  a  bankrupt,  although  by  accepting 
the  lease  they  have  discharged  the  bank- 
rupt from  liability  under  the  [6  Geo.  4. 
c.  16.  s.  75.3;  and  by  assigning  them* 
selves  to  an  insolvent  person,  leave  the 
lessor  without  any  responsible  tenant 
2  Madd.  330.  Onslow  v.  Ccrrie.  [It 
has  been  doubted,  inasmuch  as  the 
privity  of  estate  has  ceased,  whether 
corenaDt  will  Ue  against  an  assignee  of 
a  lease,  after  tiie  term  has  expired,  or 
after  an  assignment  over  by  him,  for  a 
breach  inouired  before  such  assignment 
(See  Piatt  on  Covenants,  495— .503.)  But 
the  latter  point  has  been  lately  decided 
in  the  affirmative.  2  Cr.  M.  &  R.  18. 
Harley  r.  King  ;  and  this  decision  ap- 
pears to  govern  the  former  point  fdso. 
See  also  2  Vent  56.  Morky  v.  Pojfttff. 


The  assignee  of  the  reversion  may  sue 
for  breaches  incurred  in  his  time,  though, 
before  action  brought,  he  has  assigned 
the  reversion.  Carth.  289.  Midgley  v. 
Lovelaee.  As  to  the  liability  of  the 
assignee  of  the  lease  to  the  lessee^  for 
breaches  in  respect  of  which  the  le8M»r 
has  recovered  against  the  lessee,  see 
5  B.  &C.589.  Burnett  v.  l^nck.  8 
D.  Se  R.  368.  S.  C.  1  Cr.  &  M.  64f. 
JVolveridge  Y.Stewardi  reversing  9  Bing. 
60.  Steward  v.  JVolveridge.  4  Mykie 
&Cr.54.  JRoudey  y.  Adams.  Post,  322; 
et  seq.  notes  to  Pomfret  v.  Rier^'] 

(f)  Covenant  or  debt  by  the  lessor 
against  the  executor  of  the  lessee  for 
arrears  of  rent  accrued  in  the  testator^ 
lifetime^  is  transitory:  so  is  covesMBt, 
or  debt  in  the  detinet,  against  the  exe* 
cutor  as  executor  for  rent  accrued  in  hu 
own  time ;  for  he  is  charged  on  the  pri* 
vity  of  contract  and  not  of  estatCy  and  is 
liable  only  so  fiu*  .as  he  has  assets,  and 
whether  he  occupies  the  land  or  not: 
bat  covenant  or  debt  in  the  debet  and 
detinet  against  the  executor,  tiot  naming 
ham  as  executor,  for  rent  accrued  in 
his  own  time,  is  local ;  for  the  execu- 
tor is  in  such  case  charged  as  assignee 
on  the  privity  of  estate  and  not  of  ean^ 
tracL  1  Sid.  266.  ffeUier  v.  Casbard. 
2  Lev.  80.  Cormd  v.  lAsseL  And 
see  ant^,  1.  note  (I),  and  the  autho- 
rities there  cited;  and  anti^,*  p«  112. 
note,  (c) 
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the  estate  in  the  land  demised,  such  as 
non-payment  of  rent,  not  repairing,  and 
the  like»  by  virtue  of  the  statute  of 
32  H.  8.  Thur^ Y. Plant.  Forasthe 
lessor  might  in  such  case  have  brought 
covenant  against  the  lessee,  or  the  lessee 
against  the  lessor,  in  any  county,  so  may 
now  the  assignee  of  the  reversion  against 
the  lessee,  and  the  lessee  against  the 
assignee  of  the  reversion,  by  virtue  of 
that  statute,  which  has  transferred  the 
privity  of  contract  with  respect  to  such 
covenants,  in  the  same  plight  as  the 
lessor  had  them  against  the  lessee,  or  the 
lessee  against  the  lessor*  In  the  case 
of  Crestctck  v.  Saunders^  2  Show.  200. 
it  is  said  to  have  been  adjudged,  that 
covenant  by  the  assignee  of  the  reversion 
against  the  lessee  for  not  repairing,  must 
be  laid  in  the  county  where  the  land 
lies,  and  the  case  of  Sard  v.  Cudmore^ 
in  Cro.  Car.  183.,  and  this  case  of 
Thursby  v.  Plant,  are  cited  in  support 
of  it  But  these  authorities  do  not 
warrant  the  decision,  but  are  directly 
contrary  to  it,  and  so  are  all  the  other 
determinations.  An  assignee  of  a  re- 
version may  also  have  an  action  of  debt 
for  rent  against  the  lessee,  and  the  action 
being  foun^ded,  not  upon  any  privity  of 
contract^  but  upon  privity  of  esteUe  only, 
is  locaL  The  action  of  debt  lav  for  the 
assignee  of  the  reversion  at  common 
law ;  for  the  rent  being  incident  to  the 
reversion,  and  the  lessee  being  in  pos* 


session  of  the  land,  and  in  the  percep* 
tion  of  the  profits,  the  law  therefore 
created  such  a  privity  between  them  as 
would  support  this  action  for  the  rent. 
5  H.  7,  18.  b.  19.  a.  Bro.  Dette,  141. 
1  Rol.  Abr.  591.  (B),  pi.  2.  3  Rep. 
22.  b.  Walker's  case.  4  Mod.  81.  Glo- 
ver V.  Cape.  3  Mod.  338.  [Barker  v. 
Darner.  For  the  same  reason  of  privity 
of  estate^  the  lessor  may  have  debt  or 
covenant  for  rent,  or  for  not  repairing, 
&c  against  the  assignee  af  the  term  at 
the  common  law ;  5  H.  7. 19.  a.  3  Rep. 
22.  b.  Walkers  case  (g) ;  but  in  such 
case  the  action,  whether  debt  or  cove- 
nant, is  local,  because  it  is  founded  upon 
the  privity  of  estate  only,  between  the 
lessor  and  assignee  of  the  term,  the 
privity  of  contract  being  destroyed  by 
the  assignment  Carth.  182,  183.  2 
East,  580.  Stevenson  v.  Lombard,  (h) 
Consequently,  the  assignee  of  the  rever- 
sion must  also  bring  the  action  against 
the  assignee  af  the  term  in  the  county 
where  the  land  lies  ;  because  the  statute 
of  32  H.  8.  transfers  the  privity  of  con- 
tract to  the  assignee  of  the  reversion  in 
the  same  manner  as  the  lessor  had  it 
3  Mod.  337,  338.  Barker  v.  Darner. 
S.  C.  1  Show.  199.  Carth.  182.  1  Salk. 
80,  81.  The  report  of  the  case  in 
Salkeld  seems  to  be  inaccurate,  in  not 
stating  that  the  action  of  covenant  was 
brought  against  ^e  assignee  afthe  term; 
for  the  decision  turned  upon  that  cir- 


(jg)  [It  has  been  thought  doubtful 
whether  there  does  not  also  exist  a 
privity  of  estate  in  respect  of  the  whole 
land  by  assignment  of  paH  only;  and 
consequently,  whether  the  lessor  may  not 
charge  the  assignee  of  part  in  an  action 
of  debt  with  the  rent  of  the  whole.  1 
Bing*  N.  C.  760.  If,  however,  the  plain- 
tiff alleges  in  his  declaration  that  the 
whole,  interest  of  the  lessee  came  to  the 
defendant  by  assignment,  and  the  de- 


fendant traverses  that  allegation,  it  is  a 
fatal  variance  if  it  appears  in  evidence 
that  the  defendant  was  assignee  of  par- 
cel only  of  the  land  originally  demised. 
1  Bing.  N.  C.  756.  Curtis  V.  Spitiy. 
1  Scott,  737.  S.  C] 

(A)  [This  doctrine,  it  should  seetii, 
is  not  applicable  to  actions  of  assumpsit, 
1  Cr.  M.  &  R.  834.  837.  Duckworth 
V.Simpson.    5Tyrw.  344.  S.  C] 
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camstaiice.^  For  the  saine  reason,  eo« 
TenaDt  by  the  assignee  of  the  lessee 
against  the  lessor,  or  the  grantee  of  the 
reversion,  is  also  local;  for  it  lies  at 
the  common  law  in  respect  of  the  pri- 
vity of  estate,  which  is  always  local. 
5  Rep.  17.  a.  Spencers  case.  F.  N.  B. 
146.  C.  But  in  all  these  cases,  if  such 
local  action  be  brought  and  tried  in  a 
wrong  county,  the  defect  is  aided  after 
verdict  by  statute  16  &  17  Car.  2.  c.  8. ; 
and  therefore,  when  the  defendant  in^ 
tends  to  take  advantage  of  the  wrong 
venue,  he  must  demur  to  the  declaration. 
7  T.  R.  58S— 588.      Mayor  of  Lonr 


dm  V.  Cole.  WiUes'  Rep.  431.  An- 
liffs  <f  Lichfield  V.  Slaier.  (i)  It 
should  seem  that  the  lessor  cannot 
bring  an  action  of  covenant  after  he 
has  parted  with  the  reversion  for  any 
breach  of  covenant  accrued  subsequent 
to  the  grant  of  the  reversion,  but  the 
action  can.  only  be  brought  by  the 
assignee  of  the  reversion ;  for  the  sta- 
tute of  H.  8.  has  transferred  the  privity 
of  contract  together  with  the  estate 
in  the  land  to  the  assignee  of  the  re- 
version. See  3  Lev.  154.  Beely  v. 
Purry. 


(t)  As  the  modem  mode  of  declar- 
ing is  not  to  set  out  the  parcels  in  the 
declaration,  the  defendant  cannot  in 
general  demur  for  this  cause,  without 
first  setting  out  the  indenture  upon 
oyer.     [A  wrong  venue  is  no  ground 


of  nonsuit  2  Bing.  N.  C.  575.  Boye$ 
V.  Hetaetson.  2  Scott,  831.  S.  C.  7  C. 
&  P.  127.  Much  valuable  learning  on 
the  subjects  of  the  principal  note  will 
be  found  in  1  Alcock  &  Napier,  Q.  B. 
(Irish),  366.  Groyan  y.  3faryan.2 


Case  36. 


Craft  versus  Boite. 
HiL  20  &  21  Car.  11.  Regis.     Boll.  902. 


Suno  prece- 
dent.    I  Mod. 
Ent.  188. 


GeDenl  pre- 
amble of  good 
character. 


-^^^^fe^lTlE  it  remembered,  that  heretofore,  to  wit,  in  the 
^^  ^  -■-'  term  of  St.  Michael  last  past,  before  our  lord 
the  king  at  Westminster,  came  Joseph  Craft  clerk,  by  Daniel 
Marwood  his  i^ttorney,  and  brought  here  into  the  court  of 
our  said  lord  the  king  then  there  his  certain  bill  against  Joseph 
Boite,  in  the  custody  of  the  marshal,  &c  of  a  plea  of  tres- 
pass upon  the  case ;  and  there  are  pledges  of  prosecution,  to 
wit,  John  Doe  and  Richard  Roe ;  which  said  bill  follows  in 
these  words,  to  wit ;  London,  to  wit,  Joseph  Craft,  derk,  com- 
plains of  Joseph  Boite,  being  in  the  custody  of  the  marshal  of 
the  marshalsea  of  our  lord  the  king  before  the  king  himself; 
for  that  whereas  he  the  said  Joseph  Craft  is  a  good,  true, 
pious,  ikithful,  and  honest  subject  of  oiur  lord  the  now  king, 
and  as  buch  good,  true,  pious,  faithful  and  honest  subject  of 
our  said  lord  the  now  king,  and  of  the  lord  Charles  the  First, 
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late  kmg  of  England^  from  the  time  of  his  natiTity  Iiitherto^  Craft  r. 
hath  behaved,  had,  and  governed  himself,  and  for  all  the  time  Boite. 
aforesaid  was  had,  held,  and  reputed  of  good  name,  fame,  ^ 
condition,  conversation,  and  reputation,  as  well  among  vene- 
rable persons,  as  other  grave  and  faithful  subjects  of  our  said 
lord  the  now  king,  with  whom  he  the  said  Joseph  Craft  had  [  242  3 
any  acquaintance ;  and  also  as  such  faithful  and  honest  subject 
of  our  said  lord  the  now  king  hath  hitherto  remained  and  con- 
tinued unhurt,  tmtouched,  and  immaculate,  without  any  kind 
of  theft,  felony,  fraud,  deceit,  and  without  the  imputation  or 
suspicion  of  the  same,  or  any  of  them.  By  means  of  which 
said  good  name,  fame,  condition,  conversation,  and  reputa- 
tion, and  by  reason  of  his  learning  in  the  study  of  divinity  in 
the  university  of  Oxford,  for  four  years  and  more,  he  the  ssdd 
Joseph  Craft  had  obtained  the  favour  and  good-will  of  divers 
noblemen  and  great  men  of  this  realm  of  England:  and  he 
the  said  Joseph  Craft,  for  the  space  of  three  years  now  last 
past,  hath  been,  and  yet  is,  a  minister  of  the  holy  gospel,  in 
the  holy  church  of  this  realm  of  JSngland,  and  hath  taken 
upon  himself  the  holy  orders  of  the  said  church,  and  for  all 
the  time  last  above  mentioned  hath  been  in  that  function, 
with  the  greatest  praise  and  commendation  for  his  exemplary 
zeal  for  piety,  innocence  of  life,  and  integrity;  insomuch 
that  he  hath  not  only  obtained  and  had  the  love  and  good- 
will of  all  his  neighbours  and  other  faithful  subjects  of  our 
said  lord  the  king,  and  nobles  and  great  men,  but  also  had, 
daily  gained  and  received  divers  great  gains,  profits,  and  ad- 
vantages to  the  great  and  more  ample  maintenance  and  sup- 
port of  him  the  said  Joseph  Craft,  and  the  great  increase  of  his 
wealth :  nevertheless  the  said  Joseph  Boite,  not  ignorant  of  Breach. 
the  premises,  but  contriving  and  maliciously  intending  to  de- 
prive him  the  said  Joseph  Craft  of  his  said  good  name,  fame, 
credit,  esteem,  and  reputation,  which  he  before  possessed,  and 
to  bring  him  the  said  Joseph  Craft  into  scandal,  infamy,  and 
dislike,  as  well  among  all  the  venerable  persons,  as  other  grave 
and  faithful  subjects  of  our  said  lord  the  now  king,  and  parti- 
cularly among  his  neighbours  and  friends,  and  also  to  cause 
the  said  Joseph  Craft  to  be  punished  according  to  the  laws 
and  statutes  of  this  realm  of  England,  made  and  provided 
against  those  who  should  commit  such  kind  of  felonies  or 
thefts^  on  the  20th  day  of  October,  in  the  20th  year  of  the 
reign  of  our  lord  Charles  the  Second  the  now  king,  at  ion- 
dmiy  to  wit,  in  the  parish  of  St^  Mary^^Bow,  in  the  ward  of 
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Cheap,  in  the  presence  (1)  and  hearing  of  divers  faithful  anh- 
jects  of  our  said  lord  the  now  king  being  then  and  there  pre- 
sent, and  hearing  the  same,  falsely  and  (2)  maliciously  i^ke. 


(1)  The  deckratton  must  shew  a 
publication  of  the  slander,  otherwise 
the  action  does  not  lie;  and  therefore 
it  is  averred  in  this  declaration,  that  the 
defendant  spoke  the  words  in  the  pre- 
senee  and  hearinff  of  several  persons. 
But  these  words,  though  generally  used, 
are  not  absolutely  necessary:  any  others 
that  denote  a  publication  are  sufficient ; 
as,  that  the  defendant  spoke  the  words 

paiam,'' or  *' pubUce."  Cro.Eliz.861. 
Taylor  v.  How.  So,  alleging  the  words 
to  be  spoken  in  the  prtsenet  of  several 
persons,  omitting  the  word  '' hearing" 
is  held  to  be  sufficient ;  for  it  shall  be 
intended  to  be  in  their  hearing.  Cro. 
Eliz.486.  Hall  Y.  Hennesley.   Cro.Jac 
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39.  Kellan  t.  Manesby.  Cro.  Car.  199. 
Smart  v.  Eaedale.  And,  as  the  declar- 
ation must  shew  a  publication,  there- 
fore, if  the  words  are  Wdshy  French,  or 
other  foreign  language,  the  plaintiff 
must  aver  that  the  hearers  underslood 
such  language ;  Hob.  268.  in  Fleel' 
wood  V.  CurUy.  Cro.  Eliz.  865.  Ptiet 
V.  Jenkinge.  1  Rol.  Abr.  74.  (A.)  (a) ; 
unless,  indeed,  with  respect  to  WeUk 
words,  the  action  is  brought  in  any  cf 
the  courts  of  great  sessions  in  Waleg{h); 
for  it  shall  be  intended  the  hearers  un- 
derstood the  words.  But  it  does  not 
seem  necessary,  though  usual,  to  give 
the  signification  of  such  foreign  words 
in  the  declaration;  for  the  court  will 


(a)  In  an  action  for  a  libel  in  a  fo- 
reign language,  the  original  must  be  set 
out,  and  not  a  mere  translation.  6  T.  R. 
162.  Zenobio  v.  AxtelL  The  libel  itself 
must  be  set  out  in  the  declaration; 
hence,  it  is  not  sufficient  to  state  that 
the  defendant  published  a  libel,  *^  pur- 
*^  porting  that  the  plaintiff's  beer  was 
*'  of  bad  quality,  and  sold  by  defi- 
**  cient  measure,"  &c. ;  for  such  a  mode 
of  statement  deprives  the  defendant  of 
taking  the  opinion  of  the  court  upon 
the  words  of  the  libel  by  demurrer. 
6  Taunt  169.  Wood  v.  Brown.  1  Marsh, 
532.  S.  C.  [See  also  S  B.  &  A.  503. 
Wriffhi  V.  Clements,  antd,  p.  121.' note 
(a),  j  So  in  actions  for  verbal  slander, 
the  words  must  be  stated.  3  M.  &  S.  1 10. 
Cooh  V.  Cox.  [And  thb  general  rule, 
requiring  the  words  to  be  specified,  is 
applicable  to  cases  where  special  da- 
mages are  made  tiie  ground  of  the  ac- 
tion. Therefore  a^leclaration  for  words 
imputing  that  tulips  of  the  plaintiff, 
about  to  be  sold  by  auction,  were  stolen 


property,  whereby  purchasers  were  de- 
terred from  bidding,  and  the  sale  was 
defeated,  was  held  bad  in  arrest  of 
judgment  1  Mees.  4  W.  495.  G^«f- 
sole  V.  Mathers.  There  is  an  ancient 
form  of  count  in  slander,  that  the  de- 
fendant **  imposed  the  crime  of  fe- 
'<  lony"  on  the  plaintiff;  which  words 
are  a  bad  translation  of  the  Latin 
*^  crimen  felonite  imposuit.'*  Th^  l^al 
sense  and  meaning  of  those  words  is, 
that  the  party  made  the  charge  of  felony 
before  a  magistrate ;  and  it  is  not  suffi- 
cient, in  support  of  such  a  count,  to 
prove  that  the  plaintiff  was  charged 
with  felony  in  conversation.  2  B.  llcC 
283.  Blizard  v.  Kelly.  3  D.  &  IL  5ia 
S.C.  See  also  6  M.  ^  S*  29.  Davies 
V.  Noahe.  The  objection  to  which  this 
form  of  count  is  open,  that  it  does  not 
specify  the  particular  felony  with  which 
the  party  was  charged,  is  not  valid  after 
verdict    2  B.  &  C.  283.] 

(b)  [Abolished  by  stat  1 W.  *.  c7a 
lu  14.] 
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asserted,  and  with  a  loud  voice  publisbed  and  proclaimed  these     Craft  v. 
fals^  feigned,  scandalous,  and  opprobrious  words  of  (3)  the       Boite. 
said  Jii«^A(>e{/^,  in  these JB^i^bA  words foUo wing;  t^  ' 

sa^,  ''  Look,  there  is  a  thievish  rogue,"  (meaning  and  point- 


inform  theinselves  by  those  who  mider- 
stand  the  language,  what  the  words 
mean  in  English.  Hob.  196.  1  Rol. 
Abr.  86.  (L.)  pi.  5.  And  it  is  safer 
not  to  translate  the  words;  for  it  has 
been  held  that,  where  the  words  in 
Welsh  signified  that  the  plaintiff  was 
peijured,  and  were  therefore  actionable, 
but  the  translation  of  them  into  Eng~ 
lish  did  not  amount  to  perjury,  but  only 
that  the  plaintiff  w^sforsiDom,  no  action 
would  lie.  Sty.  263.  I^ss  v.  Lato- 
renee,  (c)  It  is  an  established  rule, 
that  slanderous  words  must  be  under- 
stood by  the  court  in  the  same  sense 
as  the  rest  of  mankind  would  ordinarily 
understand   them.     Therefore^    where 


one  sud  of  another  '<  that  his  character 
<'  was  infafnous  ;  that  he  would  be  dis' 
*^  gracefiil  to  an^  society  s  thai  those  who 
*^  proposed  him  as  a  member  of  any  so* 
"  ciety  must  have  intended  an  insult  to 
*^it;  that  he  would  publish  his  shame 
"  and  iftfamy  ;  that  deUcacy  forbad  him 
^^from  bringing  a  direct  charge^  but  it 
'*  was  a  male  child^  who  complained  to 
"  him  :  "  these  words  were  understood 
to  mean  a  charge  of  unnatural  practices, 
and  sufficiently  certain  in  themselves  to 
be  actionable,  without  the  aid  of  an 
innuendo  to  that  purpose,  which,  it  was 
admitted,  would  not  enlarge  the  sense. 
5  East,  463.  Woolnoth  v.  Meadows,  (d) 
(2)  The  declaration  must  also  shew 


(c)  But  it  should  seem,  that  it  would 
DOW  be  bdd  necessary  to  set  out  a 
translation  in  the  declaration;  for  in 
Sex  V.  Manasseh  Goldstein^  which  was 
tried  at  the  Old  Bailey^  the  prisoner 
was  found  guilty  upon  an  indictment 
framed  on  the  statute  43  Geo.  3.  c.  139.9 
for  forging  an  instrument  purporting  to 
be  a  treasury  note  or  receipt  of  the 
Prussian  government.  The  case  was 
afterwards  argued  before  ten  of  the 
judges,  abs.  SayleyJ.  and  Wood  B.,  on 
4tfa  Feb.  1822;  and  a  majority  of  eight 
to  two  of  their  lordships  held,  that  the 
indictment  was  bad  for  want  of  a  trans- 
lation of  the  instrument,  which  was  in 
German.  3  Brod.  &  Bing.  201.  The 
reason  appears  to  have  been,  that  their 
lordships  considered  that  the  court 
ought  to  have  the  instrument  before 
them,  in  a  language  which  they  under- 
stand, to  give  them  the  ineans  of  de- 


ciding whether  it  be  within  the  statute. 
Bayley  on  Bills,  5th  ed.  445. 

(d)  "The  rule  which  at  one  time 
"  prevailed,  that  words  are  to  be  under- 
**  stood  in  mitiori  sensu^  has  been  long 
<(  ago  superseded,  and  words  are  now 
"  construed  by  courts  as  they  always 
**  ought  to  have  been,  in  the  plain  and 
'^  popular  sense  in  which  the  rest 
of  the  *^  world  naturally  understand 
them."  Per  Lord  EUenborough  C.  J. 
in  9  East,  95.  Roberts  v.  Camden. 
[See  also  1  Cr.  &  M.  11.  Harvey  v. 
French^  10  Bing.  402.  Slowman  v.  Dut- 
ton.  4  M.  &  Sc.  174.  S.  C.  4  B.  & 
Ad.  630.  Tomlinson  r.  Brittldfanh.  10 
Bing.  478.  Curtis  v.  Curtis.  4  M. 
&  Sc.  337.  S.  C.  3  M.  &  W.  191. 
Francis  v.  Roose.  4  M.  &  W.  204.  Hughes 
y.  Rees.  7  M.  &  W.  12.  Rowcliff  v. 
Edmonds."]  To  be  actionable  in  them- 
selves^ the  words  when  only  spokeni 
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Craft  verstis  Boite. 


Craft  r. 
Boite. 


ing  with  his  finger  to  the  sidd  Joseph  Craft,  the  now  plaintiff,) 
^^  did'st  ever  see  such  a  thievish  rogue?  he"  (again  meaning 
the  said  Joseph    Craft)  *^  hath  'stolen  two  hundred  pounds 


a  malicious  intent  in  the  defendant; 
but  it  is  not  necessary  to  use  the  word 
'<  maliciously;  "  for  the  word  ^* falsely* 
alone  has  been  held  to  be  sufficiently 
expressive  of  a  malicious  intent.  Moor, 
459.  Ow.  51.  Mercer  y.  Sparks.  S.C 
Noy,  35.  (e)  Indeed  in  Sty.  392.  Anon. 
Rollcy  C.  J.  was  of  opinion  that^  in  a 
declaration  it  is  not  necessary  to  us 
either  the  words  falsely  or  maliciously, 
but  in  an  indictment  or  information  it  is. 
I  suppose  he  meant  that  after  verdict 
the  omission  of  them  would  be  helped 
in  a  declaration. 

(3)  Notwithstanding  a  colloquium  is 
laid  to  have  been  had  by  the  defendant 
with  other  persons  of  and  concerning 
the  plaintiff,  it  still  seems  necessary  to 
introduce  the  slanderous  words  by  an 
averment,  that  the  defendant  spoke  them 
of  and  concerning  the  plaintiff,  other- 
wise it  seems  it  will  be  insufficient  upon 
a  special  demurrer;  for  though  per- 
haps after  verdict,  or  on  a  general  de- 
murrer, it  will  be  intended,  that  the 
words  were  spoken  of  the  plaintiff,  and 
that  the  innuendo  connects  the  word  he 
with  the  plaintiff,  of  whom  it  is  said  in 
the  former  part  of  the*  declaration,  that 
the  defendant  had  had  a  discourse ;  yet 
as  it  is  necessary  to  aver,  that  the  de- 


fendant spoke  the  words  of  the  plaintiff, 
that  cannot  be  supplied  by  inference 
or  argument,  when  the  omission  of  the 
averment  is  specially  pointed  out  as  a 
cause  of  demurrer.  But  where  no  col- 
loquium is  laid  to  have  been  had  by  the 
defendant  of  the  plaintiff,  there  seems 
to  be  no  doubt  that  the  omission  of 
such  an  averment  is  a  fatal  defect  in 
the  declaration.  2  Rol.  Rep.  244. 
Scutt  V.  Hawkins.  As  where  the  plain- 
tiff declared  that  the  defendant  said 
these  words,  "  He"  (meaning  the 
plaintiff)  ^'  is  a  thief,**  &c  without  an 
averment  that  the  words  were  spoken 
to  the  plaintiff,  or  of  him,  according  to 
the  usual  course;  the  declaration  was 
held  ill,  because  it  did  not  appear  of 
whom  the  words  were  spoken,  and  the 
innuendo  will  not  help  it ;  and  yet  there 
was  laid  a  colloquium  of  the  plaintiff, 
and  that  the  defendant  said  these  words, 
«  He,"  &c.  1  RoL  Abr.  83.  pi.  7.  85. 
pi!  7.  S.  P.  Cro.  Jac.  126.  Johnson  v. 
Ayhner.  Ibid.  39.  Kellan  v.  Manesby, 
1  Sid.  52.  Dacy  v.  Clinch.  2  Str.  934. 
Lowfield  V.  Bancroft.  But  where  it  is 
laid  that  the  defendant  in  a  discourse 
with  the  plaintiff  said  in  the  second 
person,  **  You"  (meaning  the  plaintiff) 
**  are  a  thief,'*  &c.,  the  declaration  is 


not  written,  must  be  such  as  in  their 
plain  and  popular  sense  convey  to  the 
minds  of  the  hearers  a  charge  of  some 
offence  for  which  the  plaintiff  is  amen- 
able to  the  law:  or  of  having  some 
disease  which  will  exclude  him  from 
society.  See  Selwyn's  N.  P.  tit  <'  Slan- 
der." And  the  jury  must  be  satisfied 
that  the  defendant  used  the  words  in 
the  sense  imputed.  Ibid.    It  would  be 


endless  to  cite  the  numerous  instances 
of  the  application  of  these  rules. 

(e)  [The  malice  here  mentioned  must 
be  understood  to  mean  malice  in  knc, 
which  the  law  implies  from  the  wrong- 
ful  act  of  speaking  the  slanderous  words 
falsely,  as  distinguished  fW>m  malice  in 
fact,  or  in  the  popular  sense.  4  B.  &  C. 
255.  Bromage  v.  Prosser.  6  D.  &  R. 
296.    See  antd,  p.  130.  note  (d).  j 
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"  worth  of  plate  out  of  Wadham  college,"  (4)  (meaning  a     Crapt  r. 
college  called  Wadham  college,  in  the  university  of  Oxford).       Boite. 
And  the  said  Joseph  Boite,  of  his  further  malice  against  him  !_  / 
the  BoiiUoseph  Craft,  afterwards,  to  wit,  on  the  21st  day  of 


sufficient  though  the  plaintiff  does  not 
allege  that  the  words  were  spoken  to 
the  plaintiff,  or  of  him ;  for  it  cannot 
but  be  intended  that  the  words  were 
spoken  to  Atm,  with  whom  the  conver- 
sation is  alleged  to  have  been  had. 
1  Rol.  Abr.  85.  pi.  8.  And  where  it  is 
laid  that  the  defendant  in  a  discourse 
with  the  plaintiff  said  to  him,  <^  You," 
&c,  there  is  no  need  of  an  innuendo ;  for 
it  is  plain  eilough  without  it  that  ^*  you" 
means  the  plaintiff.  2  Rol.  Rep.  243, 
244.  Scutt  V.  Hawkins.  (J)  Where  the 
words  are  only  actionable,  because  they 
are  spoken  of  a  tradesman,  &c.,  as  that 
he  is  a  cheat,  bankrupt,  &c.,  and  the 
declaration  avers^  as  it  must  do,  that  the 
defendant  spoke  the  words  of  the  plain- 
tiff in  the  way  of  his  trade,  &c.,  the 
plaintiff  must,  on  the  trial,  prove  that  the 
words  wei*e  spoken  in  relation  to  his 
trade,  &c  otherwise  he  will  be  non- 
suited, (jg) 

(4)  An  innuendo  is  only  explanatory 
of  some  matter  already  expressed ;  it 


serves  to  point  out  where  there  is  prece- 
dent matter,  but  never  for  a  new  charge; 
it  may  apply  what  is  already  expressed, 
but  cannot  add,  or  enlarge,  or  change, 
the  sense  of  the  previous  words.  2  Salk. 
5 IS.  Rex  v.  Greepe*  S.  C.  1  Ld.  Raym. 
256.  12  Mod.  1 39.  If  this  definition 
be  applied  to  the  present  case,  this  in- 
nuendo seems  to  be  improper.  For 
« there  is  nothing  expressed  in  the  intro- 
ductory part  of  the  declaration  to  con* 
nect  Wadham  coWegeYrith  the  university 
of  Oxford:  it  may  be  situate  in  any 
other  place ;  all  that  the  plaintiff  says 
upon  the  subject  is,  that  he  studied  in 
that  university,  but  he  does  not  say 
either  that  he  was  a  member  of  Wadham 
college  in  the  university  of  Oxford^  or 
that  the  college  was  situate  in  that  uni- 
versity. Therefore  the  innuendo,  being 
an  addition  of  new  matter,  and  not  an 
explanation  of  what  is  before  expressed, 
seems  to  be  wrong.  (A)  In  Bex  v. 
Borne,  Cowp.  684.  JDe  Grey  C.  J.  in 
delivering  the  opinion  of  the  judges  in 


(f)  [See  further  on  this  subject,  4 
M.&  S.  164.  Rex  y,3farsden,  post,  243  cT. 
note  (I).  7  B.  &  C.  459.  Clement  v. 
Fisher.  1  Mann.  &  R.  281.  11  Price, 
276, 277.  Jones  v.  Stevens^  per  Wood  B. 
1  Y.  &  Jerv.  480.  Hall  v.  Blandy.^  , 

{g)  See  2  Saund.  807  a.  note  (1). 

(A)  Although  this  innuendo  be 
wrong,  yet  as  it  was. not  necessary  to 
sustain  the  action,  it  might  have  been 
rejected  as  surplusage.  9  East,  93. 
Roberts  v.  Camden.  [1  Cr.  &  M.  11. 
Harvey  v.  Trench.  But  this  can  only 
be  done  when  the  innuendo  is  bad  and 


merely  useless,  and  does  not  in  any 
way  alter  the  nature  of  the  charge 
which  the  words  themselves  would 
import.  For  if  a  good  innuendo,  as- 
cribing a  particular  meaning  to  the 
libel  or  slander,  be  not  supported  in 
evidence,  the  plaintiff  cannot  reject  it 
at  the  trial,  and  resort  to  another 
meaning,  even  in  a  case  where  the 
words  are  actionable  in  themselves, 
without  an  innuendo  ;  because  such  an 
innuendo  gives  a  specific  character  to 
the  libel  or  slander,  which  becomes 
parcel  of  the  issue,  and  a  failure   in 
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Craft  v. 
Boite. 


October,  in  the  said  20th  year  of  the  reign  of  our  said  lord  the 
now  king,  at  London  aforesaid,  in  the  periah  and  ward  afore- 
said, MaeLj  and  maliciously  spoke,  asserted,  and  with  a  loud 
voice  published  and  produmed  these  other  false,  fdgned. 


the  House  of  Lords,  adopts  the  above 
definition  of  an  innuendo,  as  given  out 
of  Salkeld.  An  innuendo,  says  he, 
means  nothing  more  than  the  words 
^id  est"  '^sciUcet,*'  or  '^meaning," 
or  "  aforeeaidy*  as  explanatory  of  a 
matter  sufficiently  expressed  before; 
as,  such  a  one,  meaning  the  defendant, 
or  such  a  subject,  meaning  the  subject 
in  question.  But  as  an  innuendo  is 
only  used  as  a  word  of  explanation,  it 
cannot  extend  the  sense  of  expressions 
beyond  their  own  meaning,  unless 
something  is  put  upon  the  record  for  it 
to  explain.  As  in  an  action  upon  the 
case  against  a  man  for  saying  of  an- 
other, <^  He  has  burnt  my  barn/'  the 
plaintiff  cannot,  by  way  of  innuendoi 
say,  meaning  *'  his  hwmfiM  of  com ; " 
4  Rep.  20.  a.  Barham'^  case ;  because 
that  is  not  an  eaeptanation  of  what  was 
said  before,  but  an  addition  to  it.  But 
if  in  the  introduction  it  had  been  aver- 


red, Ihat  the  defendant  had  a  bam,^ 
of  com,  and  that  in  a  discourse  about 
that  bam,  the  defendant  had  spoken  the 
words  of  the  plaintiff,  an  innuendo  of 
its  being  the  bam  full  of  com  would 
have  been  good;  for  by  coupling  the 
innuendo  with  the  introductory  aver- 
ment, «  his  bam  full  of  com,"  it  would 
have  made  it  complete.  So  in  an  action 
on  the  case  for  saying  that  the  plaintiff 
was  forsworn ;  he  cannot,  by  way  of 
innuendo,  say,  meaning  <'  that  he  had 
<*  perjured  himself  in  his  answer  to  a  bill 
'« filed  against  him.*'  But  if  the  declar- 
ation had  contained  a  cdloquium  re- 
specting an  answer  averred  to  have  been 
put  in  on  oath  by  the  plaintiff  to  a  biO 
filed  against  him,  in  which'  he  was 
charged  to  be  forsworn,  the  innuendo 
would  have  been  good.  8  East,  427. 
Hawkes  v.  Hawkey.  See  also  6  T.  R. 
691.  HoU  V.  Sehohfield,  S.  P.  (t)  In 
Tuchins    case,    5  St.  Tr.  590.,  one 


proof  of  which  will  be  fatal  to  the 
plaintiff's  case.  S  Camp.  461.  Smith  v. 
Carey.  4  B.  &  C.  655.  Sellers  v.  TilL 
7 1).  &  R.  121.  S.  C.  1  Cr.  &  M.  675. 
Williams  v.  Stott^  3  Tyrw.  688.  S.  C. 
1  A.  &  £.  558.  Day  v.  Robinson.  2 
Nev.  &  M.670.  S.C.  2Bing.  N.C.  402. 
Jackson  V.  Adams.  2  Scott,  599.  S.  C« 
In  a  case  where  a  count  in  libel  con- 
tained several  innuendoes  connecting 
the  different  parts  of  the  alleged  libel 
with  the  pluntiff,  and  the  jury  neg- 
atived some  innuendoes,  and  affirmed 
others,  and  a  general  verdict  was  taken 
for  the  plaintiff,  the  court  refused  a 
rule  for  a  new  trial,  but  held  the  de- 
fendant entitled  to  his  costs  as  to  so 


much  of  the  declaration  as  charged 
libellous  matter,  the  innuendoes  re- 
specting which  had  been  negatived* .  2 
A  &  £•  645.  Prudhomme  v.  Fraser.  4 
Nev.  &M.  512.  S.C.] 

(t)  [The  principle  above  stated,  that 
an  innuendo  which  introduces  a  mean- 
ing broader  than  that  which  the  words 
naturally  bear,  is  bad,  as  being  too 
large,  unless  connected  with  proper 
introductory  averments,  has  been  sup- 
ported by  numerous  modern  decisions. 
6  B.  &  C.  154.  9  D.  &  R.  197.  S.  C. 
Goldstein  v.  Foss.  4  Bing.  489.  1  M. 
&  P.  402.  S.  C.  2  Y.  &  Jerv.  146.  S.  C 
in  error.  1  Cr.  &  Jerv.  143.  Alexander 
V.  Angle.    7  Bing.  119.  4M.  &  P.  870. 
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eoandfllotis^  and  opprobrious  words  of  Ihe  said  Joseph  Craft 
in  the  presence  and  hearing  of  divers  faithful  subjects  of  our 
said  lord  the  now  krog,  and  friends  and  neighbours  of  him  the 
Joseph  Crafts  then  and  there  present  and  hearing  the 
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part  of  the  libel  was  thi%  ^  the  misma- 
^  nagements  of  the  navy  have  been  a 
*<  greater  tax  upou  the  meichants  than 
''  the  duties  raised  by  parliament"  In 
order  to  explain  what  was  meant  by 
the  navy,  the  information  stated  in  the 
introduetory  part  that,  <<  of  and  con- 
*<  ceming  the  toyed  navy  of  this  kingdom 
<^  and  the  government  of  the  said  navy, 
<<  it  is  written  so  and  so."  When  the 
information  came,  in  stating  the  libel, 
to  the  word  <'navy,"  by  an  innuendo, 
it  explains  it  thus ;  meaning  the  royal 
navy  of  this  kingdom;  which,  being 
coupled  with  the  averment  in  the  in- 
troductory part  of  it,  made  the  sense 
and  the  charge  complete.  Again,  in 
another  part  of  the  same  [information 
for  another  libel,  one  part  of  the  libel 
was  thus :  <'  there  is  another  plot 
**  against  you ; "  and  afterwards,  *'  it 
'<  is  a  plot  preparatory  to  your  trial." 
What  trial  ?  The  introductory  part  of 
the  information  charged,  that  this  libel 
was  written  "  of  and  concerning  the 
*'  defendant,  and  a  prosecation  to  be 
<<  had  against  him  for  divers  seditious 
**  libels,  by  him,  before  that  time,  com- 
**  posed  and  published."  The  inform- 
ation afterwards  explains  *' youy*  thus. 


meaning  ''  the  defendant^  This,  con- 
nected  with  the  averment  in  the  intro- 
ductory part,  was  a  sufficient  explana- 
tion of  the  charge.  In  the  case  of  Rex 
V.  Matthews,  9  St.  Tr.  p.  682,  et  seq. 
which  was  an  indictment  upon  stat. 
6  Ann.  c.  7*,  the  words  of  the  libel 
were  these :  "  From  the  solemnity  of 
*^  the  Chevalier's  birth,  and  if  heredi- 
<*  tary  right  be  any  recommendation, 
<^  he  has  that  to  plead  in  his  favour." 
It  was  there  said.  What  Chevalier? 
Who  was  he  ?  What  recommendation  ? 
and  to  what  thing  ?  In  the  introductory 
part,  the  information  charged  the  libel 
to  have  been  written,  '*  of  and  con- 
"  ceming  the  Pretender,"  and  "  of 
^  and  concerning  his  right  to  the  crown 
**  of  Great  Britain,'*  And  it  was  held 
that  the  innuendos  in  the  body  of  the 
libel,  explaining  the  words  *<  Cheva- 
*^  lier/'  &c  to  mean  the  Pretender,  and 
his  hereditary  right  to  the  crown  of 
Great  Britain^  when  connected  with  the 
averments  in  the  introductory  part,  of 
its  being  written  <<  of  and  concerning 
•*  the  Pretender,  and  his  right  to  the 
"  crown  of  Great  Britain,*  were  a  suf- 
ficient explanation  to  make  good  the 
charge.     In  the  case  of  Bex  v.  Alder- 


s' C.  1  A.  &  E.  S&^.  Day  v.  Sobin- 
mm.  4  Nev.  &  M.  884.  S.  C.  1  Cr.  &  M. 
11.  Harvey  v.  French.  9  A.  &  £.  282. 
Gampertz  v.  Levy.  1  Perr.  &  D.  214. 
8.C.  9  A.  &£.  286.  note  (a).  Whaler 
T.  Haynes.  1  Perr  &  D.  SS.  S.  C.  For 
instances  where  the  innuendo  has  been 
held  warranted,  as  merely  explanatory 
of  the  preceding  matter,  see  5  Bing.  17. 
ef  Tuam  v.  Bobeson.  2  M. 


k  P.  32.  S.  C.  10  Bing.  250.  Clegg  v. 
Lqffer.  3  M.  &  Sc  727.  S.  C.  2  Cr. 
M.  &  R,  78.  Gardiner  v.  Williams. 
1  M.  &  W.  245.  S.  C.  in  error.  12 
A  &  E.  317.  Bey.  v.  Virrier.  4  Perr. 
&  D.  161.  S.  C.  See  also  1  Dowl.  N.  S. 
602.  Baton  v.  Johns.  As  to  the  innu- 
endo in  the  case  of  an  ironical  libel,  see 
4  M.  &  W.  446.  Baydell  v.  Jones.^ 
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same,  in  these  other  !EngU6h  words  fbllowing ;  that  is  to  fiayi 
**  Did'st  ever  see  such  a  thievish  rogue  ?"  (meaning  and  point- 
ing with  his  finger  to  the  said  Joseph  Craft  the  now  plaintiff,) 
**he"  (again   meaning   the  said  Joseph    Craft)  "stole   two 


toHy  Sayer^s  Rep.  280.>  the  libel  was  an 
advertisement,  reciting  certain  orders 
made  for  coUecting  money,  on  account 
of  the  distemper  amongst  the  homed 
cattle,  advertised  by  the  clerk  of  the 
peace  for  the  county  of  Suffolk ;  and 
it  charged,  that  by  these  orders  the 
money  collected  had  been  improperly 
applied.  The  information  charged  this 
to  be  a  libel  on  the  justices  of  Suffolk, 
In  the  body  of  the  libel  it  was  not  said 
hy  the  order  of  the  justices  :  nor  did  the 
information  in  the  introductory  part 
say,  that  it  was  a  libel  "  ofandconcem^ 
'*  ing  ike  justices  of  Suffolk.**  But  when 
the  information  came  to  state  any  of 


the  orders  in  the  advertisement,  it  added 
this  innaendo ;  "  meaning  an  order  of 
"  the  justices  of  peace  for  the  county 
<'  of  Suffolk,**  But  these  innuendos 
could  not  supply  the  want  of  an  aver- 
ment in  the  introductory  part,  of  its  be- 
ing written  of  and  concerning  thejusHcet ; 
because  they  were  not  explanatory  of, 
but  in  addition  to,  the  former  matter ; 
and  the  court  were  of  opinion,  that  the 
information  having  omitted  the  words 
**  of  and  concerning  the  justices,*'  in 
the  introductory  part,  such  omission 
was  fatal ;  and  judgment  was  accord- 
ingly arrested,  (k) 


(A)  In  4  B.  &  A.  314.  The  King  v. 
Surdetif  the  information  stated  that  the 
defendant,  intending  to  insinuate  that 
divers  liege  subjects  of  our  lord  the  king 
had  been  inhumanly  cut  down,  maimed, 
and  killed,  by  certain  troops  of  our  said 
lord  the  king,  published  the  alleged 
libel,  <<  of  and  concerning  the  govern- 
"  ment  of  this  realm,  and  of  and  concern- 
"  ing  the  said  troops  of  our  said  lord  the 
'*  king;'*  the  alleged  libel  was  then  set 
forth,  and  only  one  innuendo  intro- 
duced, following  the  word  '^  dragoons," 
and  which  was  as  follows  (meaning  the 
said  troops  of  our  said  lord  the  king, 
and  meaning  thereby  that  '*  divers  liege 
''  subjects  of  our  said  lord  the  king  had 
*^  been  inhumanly  cut  down,  maimed, 
"  and  killed  by  the  said  troops  of  our  said 
"  lord  the  king.")  Two  objections  were 
taken  in  arrest  of  judgment :  first,  that 
it  did  not  sufficiently  appear  upon  the 
record,  that  the  libel  was  written  of 
and  concerning  the  government  of  the 


realm ;  secondly,  that  the  part  relating 
to  the  troops  was  indefinite,  and  should 
rather  h9.ve  been  charged  as  a  libel  on 
the  troops  generally,  than  as  *^  of  and 
*^  concerning  the  said  troops."  But  the 
court  overruled  both  objections.  The 
first,  because  they  said,  that  the  court 
must  understand  the  words  of  the  libel 
(as  undoubtedly  they  would  be  under- 
stood by  all  other  men)  as  written  of 
and  concerning  the  government  of  this 
kingdom.  The  second,  because  the 
word  ^'  certain  "  must  be  taken  to  mean 
part  of  the  troops,  and  the  word 
"  said  "  in  the  innuendo  to  point  at  the 
9^mepart:  but  if  not,  the  latter  part 
of  the  **  of  and  concerning  "  might  be 
rejected,  and  the  libel  would  then  be 
charged  in  the  information  as  written 
^'  of  and  concerning  the  government," 
which  is  sufficient  If  the  declaration 
allege  that  the  plaintiff  carried  on  two 
trades,  and  that  the  words  were  spoken 
of  and  concerning  him  in  the  way  of  his 
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''hundred  pounds  worth  of  plate  out  of  Wadham  college,"  Craft  v. 
(meaning  a  college  called  Wadham  college,  in  the  university  of  Boite, 
Oxford),  Whereas  in  truth  he  the  said  Joseph  Craft  never 
committed  or  perpetrated  the  said  felonies,  or  either  of  them, 
or  any  such  like  crime ;  by  reason  of  the  speaking,  proclaim- 
ing, and  publishing  of  which  said  several  false,  feigned,  scan- 
dalous, and  opprobrious  English  words,  he  the  said  Joseph 
Craft  is  not  only  greatly  hurt  and  injured  in  his  said  good 
name,  fame,  credit,  character,  aud  reputation,  but  also  di- 
vers (5)  subjects  of  our  said  lord  the  now  king  have  upon  that 


(5)  There  is  no  special  damage  laid 
in  this  declaration,  the  general  words 
here  used  not  amounting  to  such* 
Where  the  words  are  actionable,  it  is 
not  necessary  to  lay  special  damage,  in 
order  to  support  the  action.  Sir  W. 
Jones,  196.  Lowey.Harewood^Q)  But 
if  the  plaintiff  has  sustained  any  special 
damage,  he  must  state  it;  for  it  is  an 
established  rule,  that  no  evidence  shall 
be  received  of  any  loss  or  injury,  which 
the  plaintiff  has  sustained  by  the  speak- 
ing of  the  words,  unless  it  be  specially 


stated  in  the  declaration.  In  1  Str. 
G66.  Browning  v.  Newman^  Lord  7?ay- 
mond  took  a  distinction  between  the 
case,  where  the  special  damage  is  the 
gist  of  the  action,  and  where  the  words 
are  in  themselves  actionable:  that  in 
the  former,!  evidence  of  special  damage 
is  allowed,  though  the  particular  in- 
stances of  such  damages  are  not  speci- 
fied in  the  declaration ;  but  in  the  lat- 
ter case,  particular  instances  of  special 
damage  shall  not  be  given  in  evidence, 
unless    particularised    in    the    declar- 


irades,  it  will  be  sufficient  to  prove  that 
the  plaintiff  carried  on  one  of  the  trades, 
provided  the  words  proved  apply  to 
him  in  that  trade.  1  M.  &  S.287. 
HaU  V.  Smith.  3  M.  &  S.  369.  Figgins 
Y.CogswdL  See  further,  as  to  introduc- 
tory averments  being  divisible,  4  M.  & 
S.  532.  The  King  v.  Sutton.  [3  B.  & 
C.  113.  Mag  v.  Brown.  3  B.  &  C.  138. 
Lewis  V.  Walter.  4  D.  &  R.  810.  S.  C. 
6  Bing.  458.  Rutherford  y.  Evans.  4* 
M.  &  P.  163.  S.  C.  2  Cr.&  J.861.  Cox 
v.Thonuuon.  2  Tyrw.41 1.  S.C.  1  Chitt. 
Rep.  603.  Teesdale  v.  Clement.']  The 
omission  of  the  words  ''of  and  con- 
**  oeming,"  cannot  in  general  be  supplied 
by  introductory  words  expressive  of  the 
defendant's  intention  to  vilify  the  plain- 
ti£&  unless  the  words  themselves  neces- 
sarily point  at  the  plaintiff  more  than 
at  any  other  individuaL  4  M.  &  S.  164. 
The  King  v.  Marsden.  [7  B.  &  C. 
VOL.  L 


459.  Clement  v.  Fisher.  I  Mann.  &  R. 
281.S.C.] 

(/)  [For  the  law  presumes  that  the 
uttering  of  the  slanderous  words  has  of 
itself  a  natural  and  necessary  tendency 
to  injure  the  plaintiff.  3  Bing.  N.  C.  382. 
3  Scott,  736.  Accordingly,  in  such  ca^e, 
a  traverse  of  the  special  damage,  if  laid, 
is  immaterial  and  bad.  2  Bing.  N.C.  372. 
380.  Smiih  v.  Thomas.  2  Scott,  546. 556. 
S.  C.3  If  the  words  be  actionable  in 
themselves,  they  are  not  the  less  so,  be- 
cause they  are  laid  to  have  been  spoken 
of  the  plaintiff  as  a  candidate  for  a  seat 
in  parliament  1  N.  R.  47.  Harwood  v. 
Astleg.  Although  words  be  actionable  in 
themselves  without  an  innuendo,  yet,  if 
an  innuendo  ascribe  a  particular  mean- 
ing to  them,  the  plaintiff  is  bound  to 
prove  that  they  are  spoken  in  that 
sense.  3  Camp.  461.  Smith  v.  Carey. 
[  Antd,  p.  243.  243  a.  note  (A).] 
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Craft  v.     occasion  withdrawn  themselves^  and  do  daily  more  and  moie 
BoiTE.        withdraw  themselves  from  the  society  of  him  the  said  Joseph 
"  Craft;  and  he  the  said  Joseph  Craft,  for  declaring  his  inno- 

cence in  the  premises,  hath  been  compelled  and  obliged  to  lay 


ation.  (tn)    There  the  plaintiff  declared 
that,  by  reason  of  these    words,   one 
J.M,y  and  divers   other  persons  who 
were  his  customers,  left  off  dealing  with 
him.    However,  modem  practice  does 
not    warrant    this  distinction;    for   it 
seems  now  fully  established,  that  in  each 
case  the  special  damage  must  be  alike 
particularly    specified    in   the    declar- 
ation.   Therefore,  in  an  action  by  a 
victualler  for  calling  his  wife  a  whore, 
whereby  several  customers  left  his  house, 
without  naming  any,  this  is  not  laying 
a  special  damage.    Bull.  N.  P.  7-    But 
where  the  declaration,  in  an  action  of 
slander  imputing  incontinence  to  the 
plaintiff,  stated  that  he  was  a  preacher 


to  a  dissenting  congregation  in  a  cer- 
tain chapel,  and  derived  considerable 
profit  from  his  preaching,  and  by  rea- 
son of  the  slander  "the  said  persons 
"  frequenting  the  chapel  had  refused  to 
"  permit  him  to  preach  there,  and  had 
«  discontinued  giving  the  profits  which 
**  they  usually  had,  and  otherwise  would 
"  have  given,**  it  was  held  sufiicient 
without  saying  who  those  persons  were. 
8  T.  R.  ISO.  Hartl^  v.  Herring.  So 
in  an  action  of  slander  of  title,  whereby 
the  plaintiff  lost  the  sale  of  his  lands, 
it  was  held  too  general,  and  therefore 
bad.  Sir  W.  Jones,  196.  Lowe  v.  Hare' 
woodL  (n)  The  special  damage  must 
be  the  legal  and  natural  consequence 


(m)  The  same  distinction  seems  for- 
merly to  have  obtained  as  to  giving  in 
evidence  other  words  than  those  laid  in 
the  declaration;  but  it  has  been  held 
that  the  plaintiff  may  prove  other 
words,  whether  actionable  in  them- 
selves or  not,  as  evidence  of  the  animus 
with  which  the  defendant  spoke  the 
words  Mrhich  are  laid.  JRustell  v.  M^Quis^ 
ter,  cited  in  note  to  1  Camp.  48. 
Thompson  v.  Bernard.  [8  C.  &  P.  444. 
Delegal  v.  Highley.  Where,  however, 
there  is  nothing  equivocal  in  the  words 
charged,  the  usual  course  of  late  has 
been  to  exclude  evidence  of  other  words 
forwhich  another  action  maybe  brought; 
otherwise  the  damages  may  be  increased 
by  those  words,  and  yet  the  record  would 
be  no  bar  to  a  subsequent  action  founded 
on  them.  2  Stark.  93.  Stuart  y.LovelL 
1  Mood.  &  R.  ^55.  Pearce  v.  Omsby. 
Ibid.  477.  Symmons  v.  Blake.  7  C.  & 
P.  112.  Defries  y.Davies.  When  evi- 
dence of  other  words  is  admitted,  the 


judge  should  tell  the  jury  to  consider 
both  sets  of  words  in  order  to  ascertain 
the  animus;  but  if  their  opinion  on  that 
point  is  against  the  defendant,  to  give 
the  plaintiff  damages  in  respect  of  those 
words  only  which  are  laid  in  the  decla- 
ration. 1  Mann.  &  Gr.  807.  Barwell  v. 
Adhins.  2  Scott,  N.  R.  11.  S.  C]  The 
defendant  may  prove  such  other  words 
to  be  true ;  because  he^has  had  no  oppor- 
tunity of  justifying  them.  2  Stark.  417* 
Wame  v.  ChadwelL 

(n)  [Accordingly  it  was  holden  in 
3  Bing.  N.  C.  371.  Malachg  v.  Soper.  3 
Scott.  723.  S.  C.  that,  without  alleging 
special  damage,  no  action  for  slander  of 
title,  whether  written  or  oral,  will  lie;  and 
that  there  must  be  an  express  allegation 
of  some  particular  damage  resulting  to 
the  plaintiff  from  such  slander.  For 
this  action  is  not  properly  an  action  for 
words  spoken,  or  for  libel  written  and 
published;  but  an  action  on  the  case 
for  special  damage  sustained  by  reason 
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out  divers  large  sums  of  money,  and  to  undergo  divers  great  Craft  v* 

labours  of  his  body,  to  the  damage  of  him  the  said  Joseph  Boite. 

Craft  of  200i ;  and  therefore  he  produces  suit,  &c  ' 

And  now  at  this  day,  to  wit,  on  Saturday  next  after  the  imparUnce 

and  plea. 

of  the  words  spoken ;  otherwise  it  does  the  words,  the  defendant  is  not  answer* 

not  sustain  the  declaration.     If  a  third  able  for  it,  but  the  plaintiff  must  bring 

person  is  guilty  of  an  illegal  and  tortious  his   action  against  such  third  person, 

act  to  the  plaintiff  in  consequence  of  8  East,  1.   Vicars \»Wilcocks. (p)    The 


of  the  speaking  or  publication  of  the 
slander  of  the  plaintiff's  title.     It  is  ne- 
cessary to  allege  and  prove  malice.    4 
Burr.  242S.    Hargrave  v.  Le  BrUon. 
3  Taunt  246.  Smithy.  Spooner.  There- 
fore the  action  is  not  maintainable  against 
a  person  acting  bondjidey  and  claiming 
title  to  the  premises ;   3  Taunt  246. ; 
or  professing  an  intention  to  dispute  the 
titie  hereafter.     1  M.  &  S.639.  Pitt  v. 
Donovan.    It  has  been  held  that  it  is 
sufficient  to  aver  in  the  declaration  that 
the  words  were  malicious,  injurious,  and 
unlawful,  without  averring  them  to  be 
false.    1  M.  &  S.  304.  Bowe  v.  Roach.'] 
(p)  [So  where  the  plaintiff  alleged 
special  damage  from  words  spoken  by 
the  defendant,  it  was  held  that  this  alle- 
gation could  not  be  supported  by  proof 
that  the  defendant  had  spoken  the  words 
to  B.i  and  that  damage  accrued  in  con- 
sequence of  B*%  improperly  repeating 
them  as  the  words  of  the  defendant ;  for 
that  though  every  man  must  be  taken 
to  be  answerable  for  the  necetoary  con- 
sequences of  his  own  wrongful   acts, 
yet  such  a  spontaneous  and  unauthor- 
ised communication  could  not  be  con- 
sidered as  the  necessary  consequence  of 
the  original  uttering  of  the  words.    7 
Bing.  211.  Wardy.  Weeks.   4  M.  &  P. 
796.  S.  C.    Secus,  if  the  hearer  repeat- 
ed them  in  the  course  of  a  duty.  1  Car. 
&M.403.     KendUhnv.MalOg.   So  it 
has  been  held,  that  words,  which  are  not 
defamatory  in  their  nature,  are  not  ac- 


tionable, even  though  followed  by  special 
damage,  on  the  ground  that  such  damage 
cannot  be  considered  as  the  natural  re- 
sult of  the  speaking  of  the  words.     5  B. 
&  Ad.  645.  Kelly  v.  Partington.  2  Nev.  & 
M.460.  S.  C.  But  the  authority  of  Ftcar^ 
V.  Wilcocks^  as  to  one  of  the  points  therein 
particularly  decided,  viz.  that  the  refusal, 
in  consequence  of  the  words,  by  a  third 
person  to  perform  a  contract  previously 
made  with  the  plaintiff,  was  not  a  special 
damage  to  ground  an  action,  has  been 
doubted.     See  2  Cr.  M.  &  R.  707.  715, 
716.  Green  v.  Button.     1  Tyrw.  &  Gr. 
1 18.  S.  C.  Stark,  on  Libel,  205. 2d  ed.    2 
Smith's  Leading  Cases,  302,  etseq.  An- 
other point  was  decided  in  Vicars  v.  Wil* 
cocks,  viz.  that  an  allegation  of  special  da- 
mage from  the  words  spoken,  by  reason 
of  22.  P.'s  refusal  to  employ  the  plaintiff, 
was  not  supported  by  shewing  that  R.P. 
refused  to  employ  him,  in  consequence 
of  the  words  spoken,  and  because  his 
former  master  had  discharged  him  for 
the  offence  imputed  to  him  by  the  words. 
However,   in  1  A.  &  E.  43.    Knight  v. 
Gibbs.  3  Nov.  &  M.  467.  S.  C,  where  the 
mistress  who  had  dismissed  the  plaintiff 
from  her  lodging  and  employment  stated, 
when  called  as  a  witness,  that  she  did  so  in 
consequence  of  the  slanderous  words  of 
the  defendant,  her  landlord,  not  because 
she  believed  them,  but  because  she'  was 
afraid  it  would  offend  her  landlord  if 
the  plaintiff  remained^  it  was  held  that 
the  special  damage  so  resulted  from  the 
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plaintiff  stole 
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Wherefore  he 
spoke  the  words 
in  the  declar- 
ation. 


octave  of  St.  Hilary  in  this  same  term^  until  which  day  the  said 
Joseph  Boite  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c  before  our  lord  the  king  at  Westminster,  comes 
as  well  the  said  Joseph  Craft  by  his  said  attorney,  as  the  said 
Joseph  Boite  by  Andrew  Loder  his  attorney ;  and  the  said 
Joseph  Boite  defends  the  wrong  and  injury  when,  &c.,  and  says 
that  the  said  Joseph  Craft  ought  not  to  have  or  maintain  his 
said  action  thereof  against  him ;  because  he  says,  that  long 
before  the  said  several  times  when  the  said  words  specified  in 
the  said  declaration  are  supposed  to  have  been  spoken  and 
published  by  him  the  said  Joseph  Boite,  to  wit,  on  the  first  day 
of  June,  in  the  said  20th  year  of  the  reign  of  our  lord  the  now 
king,  he  the  said  Joseph  Craft,  three  ounces  of  silver  plate,  of 
the  goods  and  chattels  of  the  warden,  fellows,  and  scholars  of 
the  coU^e  called  WcuUiam  college,  in  the  university  and  dty 
of  Oxford,  in  the  county  of  the  same  city,  at  the  said  city  of 
Oxford,  in  the  county  of  the  s^d  city,  within  the  said  coll^[e 
found,  feloniously  and  as  a  felon  of  our  lord  the  king  stole, 
took,  and  carried  away ;  wherefore  he  the  said  Joseph  Boite, 
afterwards,  to  wit,  on  the  said  20th  day  of  October,  in  the  20th 
year  of  the  reign  of  our  lord  the  now  king,  at  London  afore- 
said, ia  the  parish  and  ward  aforesaid,  spoke,  asserted,  and  with 
a  loud  voice  published  and  proclaimed  to  the  said  Joseph  Craft, 
and  of  the  said  Joseph  Craft,  in  the  presence  and  hearing  of 
divers  faithful  subjects  of  our  said  lord  the  now  king  then  and 
there  being  present  and  hearing  the  same,  the  EngKsh  words 
specified  in  the  said  declaration,  that  is  to  say,  "  Look,  tha« 
*'  is  a  young  thievish  rogue,"  (meaning  him  the  said  Joseph 
Craft,)  "  did'st  ever  see  such  a  thievish  rogue  ?  he"  (again 
meaning  the  said  Joseph  Craft)  ''hath  stole  two  himdred 
"  pounds  worth  of  plate  out  of  Wadham  college,"  (meaning 
a  college  called  Wadham  college,  in  the  university  of  Oxford;) 


persona  particularised  in  the  declaratioD, 
as  having  left  off  dealing  with  the  plain- 
tiff, by  reason  of  the  speaking  of  the 


words,  may  be  called  as  witnesses  to 
prove  the  fact.  See  Lib.  Plac  45. 
pi.  66.    Lill.  Ent  79,  80.    Ibid.  61, 62. 


words  used  as  to  afford  ground  for  an 
action.  And  Vicars  v.  Wilcocks  was 
distinguished  by  the  court,  inasmuch  as 
In  that  case  there  were  two  distinct  causes 
of  the  special  damage,  the  words  used, 
and  an  act  done  by  a  third  person;  but 


here  the  whole  proceeded  from  the  de- 
fendant himself.]  The  loss  of  substan- 
tial benefit  arising  from  the  hospitality 
of  friends  is  sufficient  special  damage. 
1  Taunt  39.  Moore  v.  Meagher. 
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and  afterwards,  to  vnt,  on  the  Slst  day  of  October,  in  the  said 
20th  year,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, he  the  said  Joseph  Boite  likewise  spoke,  asserted,  and 
with  a  loud  voice  published  and  proclaimed  to  the  said  Joseph 
Crafty  and  of  the  said  Joseph  Crafty  the  said  other  English 
words  specified  in  the  said  declaration,  that  is  to  say,  '^  Did'st 

ever  see  such  a  thievish  rogue  ?  "  (meaning  the  said  Joseph 
Craft;)  "he"  (agun  meaning  the  said  Joseph  Craft)  "stole 

two  hundred  pounds  worth  of  plate  out  of  Wadham  college,'* 
(meaning  a  college  called  Wadham  college,  in  the  imiversity 
of  Oxfordy)  as  he  well  might  for  the  cause  aforesaid  (6) ;  and 


« 


(« 


Ceaft  »• 
Boite. 


(6)  This  plea  of  justification  seems 
to  be  properly  pleaded.    It   confesses 
the  speaking  of  the  words  alleged  in 
the  declaration,  but  says,  the  plaintiff 
was  guilty  of  a  felony,  and  specifies  the 
nature   of  it  together  with  the  time 
when,  and  the  place  where,  the  plaintiff 
committed  it :  so  that  the  plea  alleges 
the  plaintiff  to  be  guilty  of  that  species 
of  felony,  which  the  defendant  charged 
him  with;  and  therefore  the  plaintiff 
may  come  prepared  to  answer  and  dis- 
prove it  at  the  trial.    The  present  prac- 
tice is  not  to  repeat  the  words  over  again 
in  the  plea  as  is  done  here,  but  to  say, 
'<  and  therefore  the  said  defendant,  at 
^<  the  said  several  times,  in  the  said  de- 
<*  claration  in  that  behalf  mentioned, 
<<  said  and  spoke  of  the  said  plaintiff  the 
«  said  several  words,  in  the  said  declar- 
*<  ation   mentioned,    for  the  speaking 
«  whereof  the  [said  plaintiff  has  above 
<<  complained  against  him,  as  he  lawfully 
**  might,"  &c.    The  law  does  not  al- 
low of  pleas  of  justification,  containing 
general  charges  of  fraud  or  felony  com- 
mitted by  the  plaintiff,  because  they  do 
not  apprise  the  plaintiff  of  the  defence 
which  is  intended  to  be  set  up.     Thus 
in  Newman  v.  Bailey^  (cited  in  1  T. 
R.  750.    J  Anson  v.   Stuart,)    which 
was  an  action  by  a  justice  of  the  peace 
against  the  defendant,  who  charged  him 
with  pocketing  all  the  fines  and  pe* 


nalties  forfeited  by  delinquents  whom 
he  convicted,  without  distributing  them 
to  the  poor,  or  in  any  other  manner 
accounting  for  a  sum  of  50/.  then  in 
hand ;  the  defendant  pleaded,  that  the 
plaintiff  was  a  justice  of  the  peace,  and 
that,  during  the  time  he  acted  as  such, 
he  convicted  divers  and  sundry  persons 
respectively,  in  divers  and  sundry  fines 
and  sums  of  money,  for  and  on  pretence 
of  their  having  respectively  committed 
divers  respective  offences  agiunst  the 
form  and  effect  of  divers  statutes  of 
this  realm ;  which  said  respective  fines 
and  sums  of  money,  amounting  in  the 
whole  to  50/.,  he  received  of  the  re- 
spective delinquents,  so  by  him  convict- 
ed, and  had  not  'paid  the  same  to  the 
several  persons  to  whom  the  same  ought 
to  have  been  paid,  by  virtue  of  the  re- 
spective statutes,  but  had  kept  and  de- 
tained the  same,  contrary  &c.     To  this 
there  was  a  special  demurrer ;  and  the 
court  were  clearly  of  opinion  that  the 
justification  was  bad,  because  it  did  not 
specify  any  one  fine  or  penalty,  which 
had  been  unjustly  levied.     So  where  in 
an  action  for  a  libel,  for  printing  of  the 
plaintiff  that  he  was  a  swindler,  the  de- 
fendant pleaded,  that  the  plaintiff  had 
been  illegally,  fraudulently,  and  disho- 
nestly concerned  and  connected  with, 
and  was  one  of  a  gang  of  swindlers  and 
common  informers,  and  had  also  been 
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this  he  is  ready  to  verify :  wherefore  he  prays  judgm^it  if  the 
said  Joseph  Craft  ought  to  have  or  maintain  his  said  action 
thereof  against  him. 


guilty    of    deceiving    and    defrauding 
divers  persons,  with  whom  he  had  had 
dealings  and  transactions,  wherefore  he 
printed,  &c.     To  this  there  was  a  spe- 
cial demurrer ;  and  the  court  of  K.  B. 
was  of  opinion  that  the  plea  was  bad> 
as  being  too  generaL    The  defendant 
ought  to  have  alleged  some  particular 
crime^  with  the  time,   place,   and  the 
pejrsons  with  whom  the  plaintiff  was 
supposed  to  be  connected.    When  the 
defendant  took  upon  himself  to  justify 
generally  the  charge  of  swindling,   he 
must  be  prepared  with  the  facts  which 
constitute  the  charge,  in  order  to  main- 
tain his  plea.     And  he  ought  to  state 
those    facts    specifically,   to    give  the 
plaintiff   an    opportunity    of   denying 
them ;  for  the  plaintiff  cannot  come  to 
the  trial  prepared  to  justify  his  whole 
life.     The  defendant  could  not  prove 
the  justification,  as  he  has  pleaded  it, 
by  general  evidence;   but  he  has  no 
justification  unless  he  can  prove  the 


special  instances,  and  knowing  them  he 
ought  to  put  them  on  the  record,  that 
the  plaintiff  may  be  prepared  to  an- 
swer them:    And   they  reversed   the 
judgment  of  the  C.  P.  which  had  held 
the  plea  good.     1  T.  R.  748.  J'Anstm 
V.  Stuart,  (p)    The  plea  of  justification 
must  confess  the  speaking  of  the  words 
alleged,  otherwise  it  b  bad ;  as  if  the 
declaration  be,  *<  thou  hast  played  the 
*^  thief  with  me,  and  hast  stolen  my 
'^  cloth^  and  half  a  yard  of  velvet;"  the 
justification  was,  that  the  plaintiff  was 
his  tailor,  and  upon  the  day  of,  &c  he 
delivered  to  him  a  yard  and  a  half 
of  velvet  to  make  him  a  pair  of  hose, 
which  he  made  too  little,  ratione  cu^ 
Jusy  he  spoke  these  words,  <<  thou  hast 
^'stolen  part  of  the  velvet  which  I 
**  delivered  you,  absque  Aoe,  that  he 
**  spoke  any  words  cUUer  vd  aHo  modoj** 
this  justification  is  not  good,  for  It  does 
not  confess  any  words,  though  it  tra- 
verses the  words  alleged.     And  it  was 


(p)  So  a  justification  repeating  gene* 
ral  charges  against  an  attorney  of  gross 
fraud,  &c.  was  held  bad  on  demurrer. 
1  Taunt  543.  Holmes  v.  Catetby.  [11 
Price,  235.  Jones  v*  Stevens.  So  where 
to  a  declaration  for  words  imputing  to 
the  plaintiff,  a  pawnbroker,  that  he  had 
committed  the  unfair  and  dishonour- 
able practice  of  duffing,  that  is,  of  re- 
plenishing or  doing  up  goods,  being  in 
his  hands  in  a  damaged  or  worn  con- 
dition, and  pledging  them  with  other 
pawnbrokers,  the  defendant  pleaded, 
tliat  the  plaintifi'  did  replenish  and  do 
up  divers  goods,  being  in  his  hands  in 
a  damaged  or  worn  out  condition,  and 
pledge  them  with  divers  other  pawn* 


brokers,  the  plea  was  held  bad  on  special 
demurrer,  as  not  being  sufficiently  spe- 
cific 10M.&W.  361.  HiMsAoihamY. 
Leach.']  A  plea  justifying  the  publi- 
cation of  the  reasons  of  the  plaintiff's 
dismissal  from  the  service  of  the  East 
India  Company,  on  the  ground  that  the 
defendant  was  ordered  as  governor  in 
council  to  dismiss  the  plaintiff  for  the 
reasons  alleged^  was  held  insufficient; 
because  it  did  not  shew  that  the  mode 
of  publication  was  such,  as  it  was  the 
duty  of  the  defendant  as  governor  in 
council  to  adopt.  3  Taunt  456.  Oliver 
▼.  Lord  WiUiam  BentineL  [See  also 
1  Price,  76.  Lane  v.  Hmnnan.'^ 
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And  the  said  Joseph  Craft  bbjs,  that  he,  by  aay  thing      Cbaft  «. 
by  the  said  Joseph  Boite  above  in  pleading  allied,  ought       Boite. 
not  to  be  barred  from  having  his  said  action  thereof  against 
him  the  said  Joseph  Boite,  because  he  says,  that  the  said  Joseph 


Replication, 


bad  on  another  ground,  that  it  did  not 
answer  the  words,  "  thou  hast  stolen 
"  my  cloth."  Cro.  Eliz.  239.  Johns  v. 
Gittings,  (q)  So  it  is  holden  to  be  no 
justification  to  an  action  of  slander  to 
say,  that  such  an  one  told  the  slander  to 
the  defendant  But  if  the  person  repeat- 
ing the  slander  at  the  same  time  mention 
the  name  of  the  person  from  whom  he 
heard  it,  that  may  be  pleaded  in  justifi- 
cation to  an  action  brought  against  the 
former.  1 2  Rep.  1 30.  Earl  of  North- 
ampton'B  case.  7  T.  R.  17.  Davis  v. 
Lewis.  And  the  reason  seems  to  be, 
because    the  defendant   gives  to  the 


party  injured  a  certain  cause  of  action 
against  the  original  speaker.  There- 
fore it  is  not  sufficient  in  a  justification 
of  slander^  that  the  defendant  named 
the  original  author  of  it  at  the  time,  to 
allege  that  the  original  slanderer  used 
such  and  such  words,  or  to  that  effect; 
although  in  the  libel  declared  on  the 
defendant  state  that  another  had  spoken 
the  same  slanderous  words  of  the  plain- 
tiff, or  words  to  that  effect^  but  the  de- 
fendant must  give  the  very  words  used, 
though  it  be  only  necessary  to  prove 
some  material  part  of  them.  2  East, 
226.     Maitland  v.  Goldney.  (r)      So 


{9)  [^o  where  a  libel,  as  set  out  in 
the  declaration,  stated  that  the  plaintiff, 
being  a  proctor,  was  suspended  from  his 
office  three  times,  twice  by  Sir  •/'•  iVt- 
ehoU  and  once  by  Lord  StoweUy  a  jus- 
tification, addressed  to  the  whole  de- 
claration, that  he  had  been  suspended 
once  by  Sir  John  NichoU,  was  held  bad. 
6Bing.266.  darhsony.Lawson.  3M. 
&P.605.S.C.  A  plea  is  bad  (according 
to  the  well-known  rule  of  pleading,  antd, 
p.  28  a.  note  (3)),  which  professes  to  jus- 
tify the  whole  slander,  but  falls  short 
of  a  justification  of  every  material  part 
ofit;2E.&C.  678*  Weaver  v.  Lhjfd. 
4  D.  &  K.  2Sa  S.  C.  9  Bing.  532. 
Goodbume  v.  Bowman.  3  M.&  Sc69. 
S.C.  S  A. &lSi.lA6.  Cooper Y.Lawson. 
iPerr.&D.  15.  S.C.  5  Bing.  N.C. 
66.  Ingram  v.  Lawson.  8  Scott,  47L 
S.  C. ;  or  which  falls  short  of  a  justifi- 
cation  of  the  slanderous  words  in  the 
sense  imputed  to  them  by  the  declara- 
tion ;  for  the  plea  necessarily  confesses 
that  such  sense  is  correctly  imputed; 
and  if  the  defendant  disputes  this,  be 


must  do  so  under  the  general  issue. 
10  B.  &  C.  263.  M'Pherson  v.  Daniels. 
5  Mann.  &  R.  251.  S.  C.  2  B.  & 
Ad.  673.  Mountney  v.  Watton.  S.  C. 
10    Bing.    519.       Roberts  v.  Brovm. 

4  M.  &  Sc  407.  S.  C.  The  justifi- 
cation,  however,  will  be  complete  if  it 
covers  the  essence  of  the  libel.  1  Bing. 
403.  Edwards  v.  Bell  8  M.  &  R.  467* 
S.C.  2  Bing.  N.  C.  654.  Clarhe  v.  Taylor. 

5  Scott,  95.  S.  C.  So  it  is  sufficient  if  it 
meets  every  thing  which  constitutes  the 
substantial  imputation  on  the  plaintiff 
contained  in  the  libeli  without  extending 
to  every  epithet,  or  term  of  abuse,  which 
may  be  foimd  in  the  description  or 
statement  of  such  imputation.  3  Bing. 
N.C.  759.  Morrison  y.ffarmer.  5  Scott, 
410.  S.  C.  But  the  justification  must, 
it  should  seem,  extend  to  every  part 
which  would  by  itself  form  a  substan- 
tive ground  of  action  for  defamation. 
2  Bing.  N.  C.  665.  667.  8  A.  &  E.  751. 
S  Bing.  N.  C.  766.] 

(r)  [The  doctrine  of  Lord  North-- 
aimpiiofiii^  ease  as  above  laid  down  has, 
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that  the  defend- 
ant  de  injurid 
Mudproprid 
abtque  taK 
eautdt  spoke 
the  words. 


BoitCf  of  his  own  torong  tDithout  such  cause,  as  is  by  him  thd 
said  Joseph  Boite  above  in  pleading  alleged  (7)>  on  the  said  20th 
day  of  October,  in  the  said  20th  year  of  the  reign  of  our  said 
lord  the  now  king,  spoke,  asserted,  and  with  a  loud  voice  pub- 
lished and  proclaimed  of  the  said  Joseph  Craft  the  said  English 
words  in  the  said  declaration  first  above  specified,  that  is  to 
say,  '^  Look,  there  is  a  young  thievish  rogue : "  (meaning  him 


where  the  declaration  was  for  saying, 
*<  you  are  a  thief,  and  stole  20/.  from 
'<  me,"  it  is  do  justification  that  the 
plaintiff  stole  a  hen  from  the  defendant. 
Cro.  Jac.  677.  Hilsden  v.  Mercer.  But 
the  defendant  may  plead  not  guilty  as 
to  part  of  the  words  alleged,  and  justify 
speaking  of  the  rest ;  or,  which  is  now 
the  usual  course,  since  the  statute 
4  Ann.  c.  16.  by  which  the  defendant 
with  the  leave  of  the  court  may  plead 
several  matters,  the  defendant  may 
plead  not  guilty  to  the  whole  declara- 
tion, and  plead  a  plea  of  justification  to 
part  of  the  words  alleged  either  in  the 
declaration,  or  in  any  count  of  it(5) 


(7)  This  is  held  to  be  the  proper 
way  of  replying  to  a  plea  of  justifica- 
tion of  slander.  For  it  is  laid  down  in 
Crogate^s  case,  8  Rep.  67.  a.,  and  re- 
cognised by  subsequent  authorities 
Doc  Plac.  1 15.  1  Bos.  &  PulL  Rep. 
C.  P.  76.  Jones  v.  Kitchen,  that  the 
general  plea,  de  injurid  sud  proprid 
absque  tali  causd,  is  properly,  when  the 
defendant's  plea  does  consist  merely 
upon  matter  of  excuse,  and  of  no  mat^ 
ter  of  interest  whatsoever,  and  diciimr 
de  injurid  sud  proprid,  &c^  because  the 
injury  properly  in  this  sense  is  to  the 
person,  or  to  the  reputation,  as  batteiy 
or  imprisonment  to  the  person,  or  scan- 


at  all  timesj  been  looked  at- with  disap- 
probation^  and  has  lately  been  wholly  de- 
nied to  be  law  ;  and  it  has  been  held  that 
it  is  not  an  answer  to  an  action  for  oral 
slander  for  a  defendant  to  shew  that  he 
heard  it  from  another,  and  named  the 
person  at  the  time,  without  shewing 
that  he,  the  defendant,  believed  it  to  be 
true,  and  that  he  spoke  the  words  on 
a  justifiable  occasion.  lOB.  &C.  26S. 
Mcpherson  v.  Daniels.  5  Mann.  &  R. 
251.  S.  C.  7  Bing.  216.  Ward  v.  FTote. 
4*  Moo.  &  P.  796.  S.  C.  It  had  been  pre- 
viously held,  that  the  doctrine  did  not 
extend  to  the  publication  of  a  written 
libel.  5  Bing.  S92.  De  Crespigng 
v.  Wdlesley^    2  Moo.  &  P.  695.   S.  C. 

3  B.  &  C.  24.    McGregor  v.  Thwakes. 

4  D.  &  R.  695.  S.  C.  S  Bing.  N.  C. 
962.  Delegal  v.  Highley.  5  Scott, 
394*  S.  Ci    So  even  if  the  doctrine  be 


upheld,  it  will  be  necessary  for  the  de- 
fendant to  aver  in  his  plea  that  he  heard 
the  slander ;  for  he  must  offer  himself 
as  a  witness ;  3  B.  &  C.  24>. ;  and  that 
the  person  from  whom  he  heard  it  spoke 
it  falsely  and  maliciously ;  for  other- 
wise he  does  not  give  the  plaintiff  any 
cause  of  action  against  the  original 
speaker.  10  B.  &  C.  263.  But  it  has 
been  laid  down,  that  if  the  defendant 
said  at  the  time  he  spoke  the  words,  that 
he  heard  the  slander  from  another  per- 
son, and  named  that  person,  he  may 
prove,  in  mitigation  of  damages,  under 
the  general  issue,  that,  in  fact,  he  did 
hear  it  iVom  that  person.  6C.&P.588. 
Bennett  v.  Bemutty  per  AMerson  B.] 

(«)  [See  6  Bing.  587.  Clarkson  r. 
Lawson.  3  M.  &  P.  605.  S.  C.  2 
B.  &Ad.  679.  2  Bing.  N.  C.  664.  See 
ako  1  DowL  N.S.  602.  Baton  v.Johns.2 
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the  said  Joseph  Craft ;)  '^  did'st  ever  see  such  a  thievish  rogae? 
he"  (again  meaning  the  said  Joseph  Craft)  *^  hath  stolen  two 
hundred  pounds  worth  of  plate  out  of  Wadham  college,'' 
(meaning  a  college  called  Wadham  college,  in  the  university 
of  Oxford) ;  and  also  afterwards,  to  wit,  on  the  said  21st  day 
of  October y  in  the  20th  year  above  said,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  he  the  said  Joseph  Boite  likewise 
spoke,  asserted,  and  with  a  loud  voice  published  and  pro- 
claimed of  the  said  JosephCraft  the  said  other  English  words 
in  the  said  declaration  last  above  specified,  that  is  to  say, 
'^  Didst  ever  see  such  a  thievish  rc^e  ?"  (meaning  the  said 
Joseph  Craft;)  **  he"  (meaning  the  said  Joseph  Crafi)  " stole 
two  hundred  pounds  worth  of  plate  out  of  Wadham  col- 
lege," (meaning  the  said  college  called  Wadham  college 
in  the  university  of  Oxford^)  in  manner  and  form  as  he  the 
said  Joseph  Craft  hath  above  thereof  complained'  against  him, 
and  this  he  prays  may  be  inquired  of  by  the  country.  And 
the  said  Joseph  Boite  thereof  likewise,  &c.  Therefore  let  a  VaunfacioM, 
jury  thereof  come  before  our  lord  the  king  at  Westminster^ 
on  Saturday  next  after  15  days  of  Easter y  and  who  neither, 
&C.  to  recognise,  &c.  because  as  well,  &c.  the  same  day  is 
given  to  the  said  parties  there,  &c. ;  afterwards  the  process 
thereof  is  continued  between  the  aforesaid  parties  of  the  plea 
aforesaid,  by  the  jury  being  respited  thereof  between  them 
before  our  lord  the  king  at  Westminster,  until  Monday  next  after 
one  month  of  Easter,  unless  the  king^sfedthful  and  well-beloved 
Sir  John  Kelynge  knight,  chief  justice  of  our  lord  the  king 
assigned  to  hold  pleas  before  the  king  himiself,  shall  first  come 
on  Saturday  next  after  three  weeks  of  Easter,  at  GuildhaM, 
London,  according  to  the  form  of  the  statute,  for  default  of 


dal  to  the  reputation ;  there>  if  the  de- 
fendant excuse  himself  upon  his  own 
aasanlty  or  upon  hue  and  cry  levied,  de 
infwrid  sud  proprid  generally  is  a  good 
plea.  For  there  the  defendant's  plea 
consists  only  upon  matter  of  excuse,  (i) 
Here  too  the  modem  practice  is  not  to 
repeat  the  words  over  again  in  the  re* 
plication  as  this  does,  but  merely  to 
say,  ^that  the  defendant  of  his  own 


it 


wrong,  without  the  cause  by  the  said 
'^defendant  in  his  said  plea  above 
^  alleged  in  that  behalf,  said  and  spoke 
'*  the  said  words  in  the  said  declaration, 
"  [or  in  the  first,  second,  &c.  counts  of 
<'  the  said  declaration  mentioned,]  for 
"  the  speaking  whereof  the  said  plain- 
"  tiff  has  above  complained  against 
^'  him,  to  wit,  at,  &c  aforesaid,  in  the 
«  county  aforesaid." 


(i)  See  2  Saund.  3M  a.  note  <1> 


245  Craft  verms  Boite. 

Craft  o.    jurors,  &c.     At  which  day  before  our  lord  the  king  at  Wn^ 

BoiTs.        minster,  came  the  said  Joseph  Craft  hj  his  said  attorney,  and 

"  the  said  chief  justice  before  whom,  &c.  sent  here  his  record 

Bmiw.  had  before  him  in  these  words.     Afterwards  on  the  day  and 

at  the  pbu»  within  contained  before  the  king's  fiuthful  and 
well  beloved  Sir  John  KeJynge  knight,  the  chief  justice  within 
named,  having  associated  unto  himself  John  Squire  gentleman, 
according  to  the  form  of  the  statute,  &c.  came  the  within- 
Defendant  named  Joseph  Craft  by  his  attorney  within  contained ;  and  the 
mode  defiMilL     '^rithin-written  Joseph  Boite,  although  solemnly  called,  did  not 

come,  but  made  default ;  therefore  let  the  jury,  whereof  men- 
Some  of  the  tiou  is  within  made,  be  taken  against  him  by  default;  and  the 
jury  appMT.      j^j^pg  ^f  ^^  j^^y  being  called,  some  of  them,  that  is  to  say, 

J.  W.,  C.  A.,  T.  C.J  C.  r.,  K  S.,  and  T.  P.,  come  and  are 
A  tales  prayed    swom  upou  that  jury ;  and  because  the  residue  of  the  jurors 
by  the  plaintiff,  Qf  the  said  jury  did  not  appear,  therefore  others  of  the  by- 
standers, by  the  within-written  sheriflb  of  London  for  this  pur- 
pose elected  at  the  request  of  the  said  Joseph  Craft  and  by 
the  command  of  the  said  chief  justice  are  newly  appointed 
whose  names  are  affiled  to  the  within-written  panel  according 
to  the  form  of  the  statute  in  such  case  made  and.  provided,  and 
the  jury  so  newly  appointed,  that  is  to  say,  Jl  K,  T.  H.^  71  JT., 
F.  N.,  E,  B.,  and  A.  K,  being  called,  likewise  come,  who 
being  elected,  tried,  and  sworn  to  speak  the  truth  of  the  with- 
[  24f6  ]       in  contained,  together  with  the  said  other  jurors  before  im- 
panelled and  swom,  say  upon  their  oath,  that  the  said  Joseph 
Boite  of  his  own  wrong  without  such  cause  as  by  the  said 
Joseph  Boite  is  within  in  pleading  allied,   on  the  within- 
written  20th  day  of  October ,  in  the  within-wiitten  20th  year  of 
the  reign  of  our  said  lord  the  now  king,  at  London  within 
written  in  the  within-written  parish  and  ward,  spoke  and 
asserted,  and  with  a  loud  voice  published  and  proclaimed  of 
•  It  is  DOW  the  the  said  Joseph  Craft  the  within-written  English  words  * 
Sff^wr,Sj"   first  within  specified  in  the  within-written  dedaration;  thai 
are  found,  to      jg  to  say,  **  Look,  there  is  a  young  thievish  rogue,"  (meaning 
S  M  i^'hS*"    him  the  said  Joseph  Craft;)  "  didst  ever  see  sudi  a  diievish 
plea  and  re-       «  rogue?  he**  (again  meaning  the  said  Joseph  Craff)  "hath 
Sie  defendant     "  stolen  two  hundred  pounds  worth  of  plate  out  of  Wadharn 
^^^^x^^i^    "  college,"  (meaning  a  college  called  Wadham  college  in  the 
in  the  said  de-    university  of  Oxford);  and  also  afterwards,  to  wit,  on  the 
^tioned."*^^  within-written  21st  day  of   October,  in  the  within-written 
withoat  rapeat-  20th  year,  at  London  within  written,  in  the  parish  and  ward 
Xee^a%  within  written  he  Ac  said  J'M^Afotte  likewise  spok^  assert- 
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ed,  and  with  a  loud  voice  publkhed  and  proclaimed  of  the 
8aid  within-written  Joseph  Craft  the  other  EngKsh  words  lastly 
within  specified  in  the  within-written  declaration;  that  is  to 
say,  '^ Didst  ever  see  such  a  thievish  rogue?"  (meaning  him 
the  said  Joseph  Craft  i)  **he"  (again  meaning  the  said  Joseph 
Craft)  "  stole  two  himdred  pounds  worth  of  plate  out  of 
<^  JVadham  college/'  (meaning  the  said  collie  called  Wadham 
college  in  the  university  of  Oxford^)  in  manner  and  form  as 
the  said  Joseph  Craft  has  within  alleged :  and  they  assess  the 
damages  of  him  the  said  Joseph  Craft  on  the  within-written 
occasion,  besides  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  to  50/.,  and  for  these  costs  and  charges 
to  535.  and.  4d.  (8).     Therefore  it  is  considered  that  the  said  Judgment 


(8)  The  statute  21  Jac.  1.  c.  16.  s.  6. 
enacts,  that  in  all  actions  for  slanderous 
words,  if  the  jury  upon  the  trial  of  the 
issue  in  such  actions,  or  the  jury  that 
shall  inquire  of  the  damages,  do  find  or 
assess  the  damages  under  forty  shillings, 
then  the  plaintifi*  shall  have  and  recover 
only  so  much  costs  as  the  damages  so 
given  or  assessed  amount  to,  without 
any  further  increase  of  the  same.  In 
the  construction  of  this  statute  it  is 
held,  that  it  only  applies  to  the  case 
where  the  words  are  in  themselves  ac- 
tionable, and  not  where  the  words  are 
not  actionable,  but  the  special  damage 
alone  is  the  ground  of  the  action.  Sir 
W.  Jones,  196.  Lowe  v.  Hareioood, 
1  Salk.  206.  Browne  v.  Gibbons.  Andr. 
375.  Bass  v.  Hickford.  And  in  2  Ld. 
Raym.  1588.  Burry  v.  Perry,  this  dis- 


tinction is  taken,  that  where  the  words 
are  not  actionable,  but  the  action  is 
maintained  by  reason  of  special  da- 
mages the  plaintifi*  has  sustained  upon 
account  of  the  words,  the  plaintiff  shall 
have  full  costs,  though  the  damages  are 
under  40«.;  for  it  is  not  the  words  but 
ike  special  damage  which  is  the  cause 
of  the  action.  But  where  the  words 
are  actionable  of  themselves,  and  spe- 
cial damages  are  laid  by  way  of  aggra- 
vation, and  damages  are  under  40^., 
there  shall  be  no  more  costs  than  da- 
mages ;  for  it  is  properly  an  action  for 
words  within  the  statute  21  Jac.  1.  c.  16. 
And  this  distinction  has  been  adhered 
to  ever  since.  2  Black.  Kep.  1062. 
Collier  v.  Gaillard,  S  Burr.  1688. 
Surman  v.  Shelleto.  Bull.  N.  P.  1 1.  (u) 
It  sometimes  happens  that  some  of  the 


(u)  [Words  actionable  in  themselves, 
as  being  spoken  of  a  man  in  his  trade, 
are  to  be  regarded  as  actionable  in 
themselves,  with  reference  to  the  above- 
distinction,  in  the  same  manner  as  words 
imputing  an  offence  punishable  by  law. 
1  Dowl.  406.  Grenfell  v.  Pierson.  2  Cr. 
M.&  R.24.9.  Goodall  v.EnseU.  5Tyrw. 
793.  S.C.  But  the  importance  of  the  dis- 
tinction itself  has  been  much  diminished 


by  Stat.  S  &  4*  Vict  c.  24.  s.  2.,  which 
enacts  that  "  if  the  plaintiff  in  any  action 
^  of  trespass,  or  of  trespass  on  the  case, 
^  brought  or  to  be  brought  in  any  of 
**  her  majesty's  courts  at  Westminsterj  or 
*'  in  the  court  of  Common  Pleas  at 
'<  Lancaster^  or  in  the  court  of  Common 
*^  Pleas  at  Durham^  shall  recover  by 
*^  the  verdict  of  a  jury  less  damages 
<Vthan  409.,  sueh  pluntiff  shall  not  be 


246  a 


Craft  verms  Boite. 


Craft  r. 

BOITE. 


Joseph  Craft  do  recover  against  the  said  Joseph  Baiie  the  said 
damages  by  the  said  jury  in  form  aforesaid  assessed,  and  also 
lOL  6s.  and  8(L  by  the  court  here  adjudged  to  the  said  Jo^ 


counts  in  a  declaration  are  for  words 
which  are  actionable*  and  the  other 
counts  contain  words  which  are  not 
actionable,  and  there  is  a  general  con- 
clusion, that  by  reason  of  the  speaking 
of  the  words  in  aU  the  counts,  the 
plaintiff  has  sustained  special  damage, 
which  he  particularly  specifies,  as  he 
must  do ;  in  this  case,  if  the  jury  find 
damages  under  40#.  upon  the  whole 
declaration^  the  plaintiff  will  be  entitled 
to  full  costs.  Therefore  it  is  prudent, 
in  order  to  prevent  full  costs,  if  the 
special  damage  were  not  proved,  to 
have  it  so  found,  otherwise  the  defendant 
may  be  tricked.      As  in  the  case  of 


Savilk  V.  Jardine,  2  H.  Black.  531. 
where  the  declaration  consisted  of  ^ye 
counts:  the  first,  second,  and  fourth 
were  for  words  which  were  actionable; 
the  third  and  fifth  counts  were  for  say- 
ing to  the  plaintiff  **  you  are  a  swindler," 
which  were  held  by  the  court  not  to  be 
actionable,  and  special  damage  was  laid, 
«  by  reason  of  the  speaking  which  said 
'<  several  words  tit  ihe  declaratum^"  &c. 
Verdict  for  plaintiff  generally  on  the 
whole  declaration,  with  Is*  H^mfigpff- 
The  court  was  of  opinion  that  the  ver- 
dict being  general,  some  damages  must 
be  intended  to  have  been  given  on  each 
count ;  and  as  the  words  in  two  of  the 


i< 


u 


*^  entitled  to  recover  or  obtain  from  the 
**  defendant,  in  respect  of  such  verdict, 
**  any  costs  whatever,  whether  it  shall 
^*  be  given  upon  any  issue  or  issues  tried, 

or  judgment  shall  have  passed  by  de. 

fault,  unless  the  judge  or  presiding 
"  officer  before  whom  such  verdict  shall 
^*  be  obtained,  shall  immediately  ai^r- 
*<  wards  certify  on  the  back  of  the  re- 
'*  cord,  or  on  the  writ  of  trial,  or  writ 
**  of  inquiry,  that  the  action  was  really 
**  brought  to  try  a  right  besides  the 
"  mere  right  to  recover  damages  for  the 
"  trespass  or  grievance  for  which  the 
**  action  shall  have  been  brought,  or 
**  that  the  trespass  or  grievance  in  re- 
**  spect  of  which  the  action  was  brooght 
**  was  wilful  and  malicious."  The  dis- 
tinction, however,  continues  to  be  ma- 
terial in  this  respect;  that  where  the 
damages  are  under  40t.,  and  the  words 
are  actionable  in  themselves,  the  statute 
of  James  applies,  and  the  pluntiff  cannot 
possibly  recover  more  costs  than  da- 
mages; for  the  judge  has  no  power  to 


certify  to  entitle  him  to  full  costs :  2  Cr. 
M.&R.249.  5Tyrw.  79S.:  but  where 
the  words  are  not  actionable,  and  the 
action   is  maintained  by  reason  of  the 
special  damage,  the  judge    may  cer- 
tify under  the  stat  of  Vict,  that  the 
grievance  was  malicious,  so  as  to  en- 
title the  plaintiff  to  full  costs.    4  Scott, 
N.  R.  789.  Pryme  v.  Broton,     Where, 
in   slander,  the  defendant  pleaded  not 
guilty,  and  a  justification,  and  at  the 
trial  the  defendant  called  no  evidence 
to  support  the  latter  plea,  but  it  turned 
out  that  the  defamatory  words  were 
privileged,  whereupon    a  verdict  was 
found  for  the  defendant  on  the  general 
issue,  and  for  the  plaintiff  on  the  special 
plea  without  any  damages ;'  it  was  held, 
in   the  construction  of  the  statute  of 
James,  that  the  plaintiff  was  entitled  to 
his  costs  occasioned  by  such  plea ;  for 
that  the  statute  did  not  apply  to  such  a 
case,  but  that  it  was  governed  by  the 
Stat.  4f  Ann.  c  16.    6  Bing.  N.  C.  181. 
Skinner  v«  Shoppee.  8  Scott»  275.  &  C.J 
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seph  Craft  with  his  assent,  for  his  said  costs  and  damages  of  Craft  r. 

increase :  which  said  damages  in  the  whole  amount  to  632L  Boite. 
And  the  said  Joseph  Boite  in  mercy,  &c« 


counts  are  not  actionable,  the  damages  negatived  the  special  damage,  and  of 

in  respect  of  them  were  given  for  the  course  have  found  a  verdict  for  tlie 

special  damage,  and  therefore  the  plain-  defendant  on  the  third  and  fifth  counts, 

tiff  was  entitled  to  full  costs.     In  this  See  TuvTier  v.  HorUm^    Willes'  Rep. 

case  there  can  be  no  doubt  that,  if  it  438.  (x) 
had  occurred,    the  jury   would    have 


{x)  [5  B.  &  Ad.  ^B.  Kelly  v.  Par-  of  the  defendant's  having  pleaded  spe- 

Hngton.     2  Nev.  &  M.  460.  S.C]    In  cially,  will  not  entitle  the  plaintiff  to 

cases  within   the   statute^   if  the  da-  full  costs.    4  East,  567.      Halford  v. 

mages  are  under  AOs,^  the  circumstance  Smith. 


JtL 


Craft  versus  Boite.  Case  36. 

CTION  upon  the  case  for  slanderous  words.  —  The  S.C.  i  Vent. 

22      Sir  T 

plaintiff  declared  that  the  defendant  at  London,  &c.  lUym.  isi.' 

falsely  and  maliciously  spoke  these  scandalous  words  of  the  ^^^-  f  ^• 

plsmtiffy  nsmeljy  Looh,  there  is  a  thievish  younff  roffiie:  he  hath  action  laid  ia 

stolen  two  hundred  pounds  worth  of  plate  *  out  of  Wadham  coU  ^^^^  fo' 

lege  (meaning  in  the  university  of  Oxford,)  to  the  plaintiff's  words  tpoken 

damage  of  200t ;  and  thereupon  he  brought  his  action.     The  ^''x^'f' 

defendant  justified  the  words,  because  he  said  that  the  plidntiff,  local  jmtifica. 

at  Oxford  in  the  county  of  Oxford,  stole  certain  plate  out  of  the  ^  the^e'**' 

siud  Wadham  college,  wherefore  he  spoke  the  said  words  at  thereon  is  tried 

I^Amdon  aforesaid,  as  he  well  might.     The  plaintiff  replied,  of  ^^  not  at'ox- 

his  own  vyrong  without  such  cause ;  and  thereupon  issue  was  ^'^^^  "  **  ought 

joined,  which  was  tried  at  NisiPrius  in  London,  and  a  verdict  aided  by  the 

found  for  the  plaintiff,  and  fifty  pounds  damages.  ^*-  is  &  17 

And  it  was  moved  by  Saunders  in  arrest  of  judgment,  that  1  ♦  r  247] 
here  was  a  mis-trial ;  for  the  speaking  of  the  words  at  London 
was  confessed  by  the  defendant  in  his  justification ;  and  the 
point  in  issue  is,  whether  the  plaintiff  committed  the  felony 
alleged  by  the  defendant  in  his  justification,  or  not?  which 
was  triable,  and  to  be  tried  in  the  county  of  Oxford.  Cro. 
/EGz.  261.  Fordengainst  Brooks:  action  for  slander  for  perjury 
at  Dale  in  Essex ;  the  defendant  justified  that  the  plaintiff  was 
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Craft  r.     porjured  at  fFegtndntter,  and  the  venue  was  awarded  to  be  from 

BoiTB.        Westminster  in  Middlesex ;  and  bo  is  the  case  of  Bowyer  v.  Jen-- 

•  Avn^j  Moor's  Rep.  410.*    And  it  is  clear  that  it  was  so  at 

468.  S.C.   See  the  common  law.  (1)    But  the  question  was  upon  the  new 

2Stund.5/.      statute  of  16  &  17  Car.  2.   c  8.  whereby  it  is  enacted, 

that  no  judgment  shall  be  arrested  or  reversed ;  '^  for  that 
'^  there  was  no  right  venue^  so  as  the  cause  were  tried  by  a 
jury  of  the  proper  county  or  place  where  the  action  is 
laid."  And  Saunders  urged  that  the  statute  ought  to  be 
construed,  that  the  cause  shall  be  tried  in  ike  proper  cauntjf 
where  the  issue  arises  (2):  and  here  the  issue  arises  in  Oxford" 
shire  ;  for  if  a  literal  construction  should  be  made,  the  statute 
would  oust  all  trials  by  the  proper  county,  where  a  local  jus- 
tification is  pleaded  which  arises  out  of  the  county  where  the 
action  is  laid.  As  -in  an  action  of  false  imprisonment  in  Zon- 
douy  the  defendant  justifies  in  Ox/br</ as  sheriff  of  Oxfordshire, 
and  traverses  London  ;  now,  if  issue  be  joined  upon  the  cause 
of  imprisonment,  it  ought  to  be  tried  in  Oxfordshire  ;  but  by 
this  construction  it  may  be  tried  in  Lotidon.  So  in  debt  upon 
bond  brought  in  London ;  if  the  condition  be  to  build  a  house 


(1)  It  is  a  rule,  that  if  to  a  tran* 
sitory  action  the  defendant  pleads  any 
matter  which  is  itself  transitorily  he  b 
obliged  to  lay  it  at  the  place  mentioned 
in  the  declaration.  See  antd,  p.  8  a. 
note  (2),  and  p.  85.  note  (1).  2  Saund. 
5  d,  (^)  Bnt  if  the  justification  be  localy 
the  defendant  must  plead  it  in  the 
county  where  the  matter  arose;  and  at 
the  common  law  the  cause  must  have 
been  tried  there*  and  not  in  the  county 
where  the  action  was  laid ;  otherwise  it 
was  error.  8  Edw.  3. 8  pi.  20.  22  Edw. 
S,  16.  pi.  53.  Cro.  Eliz.  870.  Clerk  v. 
James.  2  RoL  Abr.  598.  pi.  3  &  4- 
Hob.  5.  Crow  v.  Edwards.  Ibid.  76. 
Banks  v.  Parker.  Yelv.  49.  Ckamell 
V.  BoUand.  2  Saund.  5  e,f.  Cowp.  165. 
Mastyn'v.Fahrigas.  Com.  Dig*  Amend- 


ment (H.  3.).  Vin.  Abr.  Trial  (M.  a.> 
So  where  the  general  issue  was  pleaded 
to  party  and  a  local  justification  to  the 
residue,  the  general  issue  must  have 
been  tried  in  the  county  where  the 
action  was  laid,  and  the  justification  in 
the  county  where  the  matter  of  the 
justification  arose ;  otherwise  it  was 
error.  3  Lev.  394.  Hunt  a  case.  Cia 
Jac  127.  Nowd  v.  Dier.  Ibid.  87. 
Lapworik  v.  Wast,  See  Hargrove  and 
Buder.  Co.  Litt.  125.  note  (2).  See 
2  Saund.  Sf^g.' 

(2)  And  the  statute  was  so  construed 
in  the  first  case  which  was  decided 
upon  it  See  Stirke  v.  Batesy  Easter, 
19  Car.  2.  K.  B.  1  Lev.  207,  206. 
1  Sid.  326. 


(y)  [And  now,  by  Reg.  Gen.  H.  T. 
4  W.  4.  all  statement  of  venue  in 
pleadings  is  abolbhed,  except  as  respects 


the  name  of  a  county  (t.  e.  the  venue  in 
the  action)  in  the  margin  of  the  de- 
claration.   See  antd,  p.  8  a*  note(<Qi] 
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at  Yorki  and  issue  joined  whether  it  was  built  or  not,  it  may  be 
tried  at  London  according  to  this  construction.  And  so  it  will 
now  be  impossible  by  pleading  to  remove  any  vmue  out  of  the 
county  where  the  action  is  laid.  And  the  statute  extended 
only  to  order  a  wrong  venue;  as  if  the  issue  arises  at  Dale  in 
the  county  of  Oxford^  and  the  venvje  \afrom  Sale  in  the  same 
county,  here  is  a  riglU  county ^  but  a  wrong  venue.  But  in  the 
case  at  bar  it  is  a  wrong  county,  which  (as  he  conceived)  was 
neither  aided  nor  intended  to  be  aided  by  the  said  statute.  — 
And  of  such  opinion  was  Twysden  justice  strongly.  But 
Kelynge  chief  justice,  Rainsford  and  Morton  justices,  were  of 
a  contrary  opinion,  and  said,  that  the  words  of  the  statute 
were  plain :  and  here  the  issue  was  tried  by  a  jury  of  the  pro- 
per county  where  the  action  was  laid,  which  was  within  the 
express  words  of  the  statute,  and  as  they  conceived  within  the 
intent  of  the  statute ;  whereupon  they  gave  judgment  for 
the  plaintiff  upon  the  first  motion,  against  the  opinion  of 
Justice  Twysden  and  several  others,  as  I  was  afterwards  in- 
formed. (3) 


Crapt  v. 

BOITE. 


[  248  ] 


(3)  The  judgment  in  this  case  was 
at  first  received  with  considerable  dis- 
approbation ;  Comb.  75.  Lander  v.  Elr 
Hot;  the  better  opinion  beings  that  the 
intent  of  the  statute  was  to  aid  a  wrong 
venue  in  the  umie  county,  where  the  issue 
arose,  and  not  a  wrong  county,  according 
to  the  distiDCtion  made  by  Saunders. 
However  the  subsequent  decisions  are 
<M>mformable  hereto.  2  Lev.  164,  165. 
Adderley Y.Wise.  1  Vent. 263.  Jennings 
v.  Bunking.  S.C.  2  Lev.  121.  3  Keb. 
509.  Sir  T.  Raym.  392.  Horton  v. 
Nanfan.  3  Lev.  394.  Huni%  case,  and 
Sriggs  v.  Chew,  there  cited.  1  Ld. 
Raym.  830.  Sir  Richard  Leving  v. 
Lady  Calverly.  S.  C.  Garth.  448. 
2  Ld.  Raym.  1212.  Maitland  v.  T(^lar. 
7  T.  R.  583.  Mayor  of  London  v.  Cole. 
WiUes'  Rep.  431.  Bailiffs  of  Litchfield 
y.  Blotter . 

Note. — There  is  a  distinction  between 


a  libel  and  words.  To  unite  and  pub' 
lish  maliciously  any  thing  of  another, 
which  either  makes  him  ridiculous  or 
holds  him  out  as  a  dishonest  man,  is  held 
to  be  actionable,  or  punishable  criminally, 
when  the  speaking  of  the  same  words 
would  not  be  so.  For  writing  is  a 
more  deliberate  act,  and  contains  more 
malice  than  bare  speaking.  Therefore, 
speaking  the  words  '<  rogue  and  rascal, 
<<  cheat  and  swindler,**  or  to  say  of 
another  that  he  has  the  i^h,  are  held 
not  to  be  actionable;  but  the  writing 
of  these  words  maliciously  is  held  to  be 
so.  Hardr.  470.  King  v.  Lake.  Skin. 
123.  Austin  y.  Culpeper.  2Wils.403. 
VUlers  V.  Monsley.  I  T.  R.  748. 
J* Anson  v.  Stuart,  2  Show.  313.  Aus- 
tin V.  Cfi^p^per.  2  Str.  898.  Harman  v. 
Delany.  The  same  distinction  has  been 
adhered  to  ever  since.  1  Bos.  &  Pull. 
331.  BeU  V.  Stone,  (z) 


(z)  4  Taunt  355.    Thorley  v.  Lord    vis.    4  Mann.  &  R.  127.  S.  C.    5  Ring. 
Kerry,  [d  B.  &  C.  172.  Clement  v.CAt-    17.  Archbishop  of  Tuam  v.  Robeson.    ^ 
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Craft  verMs  Boite. 


MOO.&P.S2.&C.8.P.  It  18  a  question 
of  fact  for  the  juiy,  whether  tiie  par- 
ticular publication  amounts  to  a  libel, 
according  to  the  distinction  established 
by  these  authorities.  2  Cr.  M.  &  R.  156. 
Chalmers  v.  Payne.  5  Tyrw.  766.  S.  C. 
6  M.  &  W.  105.  ParmUer  v.  Cmqtland. 
llA.&£.92a  BayUs Y. Lawrence.  S 
Perr.  St  J}.  526.  S.  C.  See  also  4  A.  & 
£.  1016.  Stockdale  Y.Tarie.  The  judge 
may  state  his  own  opinion  to  the  jury  ; 
yet  he  b  not  bound  to  do  sOy  or  to  de* 
fine  to  them  generally  what  constitutes 
alibel.  IIA.&E.  920.  S  Perr.  &  D. 
526.  But  it  would  be  a  misdirection  if 
the  judge  were  to  leave  it  to  the  jury  to 


sayi  whether  the  defendant  intended  to 
injure  the  plaintiff  by  the  publication. 
9  B.  &  C.  64S.  Haire  v.  Wilson.  4  Mann. 
&  R-  605.  S.  C.  10  B.  &  C.472.  Cle- 
meni  ▼.  Fisher.  5  Mann.  &  R.  730.  S.C. 
It  must  be  observed,  that  notwithstand- 
ing the  jury  find  the  publication  libel- 
lous, still,  if  on  the  record  it  appears 
not  to  be  so,  judgment  must  be  arrested; 
for  it  is  not  enough,  to  entitle  a  plain- 
tiff to  judgment,  that  he  should  charge 
malicious  motives  and  a  calumnious  ten- 
dency ;  he  must  also  shew  on  the  record 
that  there  is  a  libel  on  him.  12  A.  &  £. 
719.  Heame  v.  SUncell.  4  Perr.  &  D. 
696.  S.  C] 


Case  37.  Faulkner's  Case  by  Indictment  of  Easter  Term. 

In  the  2lBt  Year  of  Eimr  Charles  11.  Na  21. 


Town  and  Boroogb  of  &mMigari,l  TT^E  it  remembered,  that  at  the 
county      nrrrjr.       J  jj  general  sesfflon  of  the  peace 

of  our  lord  the  king,  holden  at  the  court-house  on  St  Margor- 
refs  HUl,  within  the  town  and  borough  of  Southwarh  in  the 
county  of  Surrey,  for  the  scdd  town  and  borough,  on  Friday^ 
that  is  to  saj,  the  8th  day  of  January,  in  the  20th  year  of  the 
reign  of  our  lord  Charles  the  Second,  by  the  grace  of  God* 
of  England,  Scotland,  France,  and  Ireland,  king,  defender  of 
the  fiuth,  &c  before  Sir  WiUiam  Turner,  knight,  mayor  of 
the  city  of  London,  Sir  Richard  Brown,  knight  and  baronet, 
^vrJohn  Frederich,  knight,  and  Sir  TTiomas  Bbtdworth,\an^t, 
aldermen  of  the  said  dty,  justices  of  our  said  lord  the  king 
assigned  to  keep  the  peace  within  the  town  and  borough  afore- 
BBid  in  the  county  aforesaid,  and  also  to  hear  and  determine 
diyers  felonies,  trespasses,  and  other  misdemesnors  within  the 
said  town  and  borough  in  the  county  aforesaid,  conunitted,  by 
the  oath  of  twelve  jurors  (1),  good  and  la¥rful  men  of  the 


(1 )  It  seems  clear  that  it  most  be  ex-  wise  it  will  vitiate  the  indictment  Cro. 
preased  in  the  caption,  that  the  offence  Eliz.  654.  C^^neantB  case.  8  H.  H.P. 
was  presented  by  iwdve  jurors ;  other-    C.  167.    And  Lord  Hale  is  of  opimon* 
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town  and  borough  aforesaid  in  the  county  aforesaid,  then  and      Faulk* 
there  Bwom  and  charged  to  inquire  for  our  said  lord  the  king,    ner's  Case. 
and  for  the  body  of  tfie  said  city*  it  is  presented  f  that  John  ^      .  ' 
Faulkner y  of  the  parish  of  St  Saviour  in  the  town  and  borough  part  of  the 
of  Southtcark  in  the  said  county  of  Surrey ,  yeoman,  on  the  6th  *^*^'**^^^!^ 
day  of  December^  in  the  20th  year  of  the  reign  of  our  lord  249. 
Charles  the  Second,  by  the  grace  of  God,  of  England^  Scot-  t  See  v^^^: 
land,  France,  and  Ireland,  king,  defender  of  the  faith,  &c.  and  by,  sos. 
continually  afterwards  until  the  day  of  the  taking  of  this  in-  "°^*^  (^)- 
quisition,  at  the  parish  aforesaid  within  the  town  and  borough 
aforesaid  in  the  county  aforesaid,  voluntarily,  obstinately,  and 
without  any  licence,  admission,  or  allowance  of  two  justices 
of  our  said  lord  the  king  assigned  to  keep  the  peace  within 
the  town  and  borough  aforesaid  in  the  county  aforesaid,  took 
upon  himself  to  keep,  and  did  keep,  a  common  tippling-house 
and  in  the  same  tippling-house  there  for  all  the  time  afore- 
said commonly  and  publicly  sold  and  uttered  ale  and  other 
drink  to  divers  liege  subjects  of  our  said  lord  the  king  to 
the  jurors  aforesaid  unknown,  in  contempt  of  our  said  lord  the 


that  the  names  of  all  the  jurors  ought 
also  to  be  certified  from  the  inferior 
court  to  the  K.  B.  in  the  caption  or 
schedule  returned,  which  is  certainly 
correct  Ibid.  In  Hawk.  P.  C.  254.  f. 
126.  fol.  edit.,  it  is  said,  that  indict- 
ments have  been  quashed  for  an  omission 
of  the  names  of  the  jurors  in  the  caption  : 
but  there  is  a  reference  to  this  prece- 
dent in  Saunders,  where  it  is  stated  in 
the  caption,  that  the  indictment  was 
taken  by  twelve  men,  &c.  without  naming 
them,  and  that  no  exception  appears  to 
have  been  taken  on  this  account.  How- 
ever, though  it  is  necessary  that  the 
officer  below  should  return  the  names 
of  the  jurors  to  the  certiorari^  yet,  in 
making  up  the  record  in  the  King's 
Bench,  the  established  practice  of  the 
Crown-otHce  has  been  not  to  insert  the 
names  of  the  jurors  in  the  caption.     In 


2  Black.  Rep.  718.  Rex  v.  Inhabitants 
of  St.  Michael,  it  is  said,  that  the  judg- 
ment was  reversed  upon  this  objection, 
that  the  names  of  the  jurors  were  not 
inserted  in  the  caption.  But  this  seems 
to  be  a  mistake ;  for  upon  a  search 
being  made,  it  appears  that  the  court 
took  time  to  consider,  and  after  Mr. 
Justice  Blackstone  removed  into  the 
Common  Pleas,  held  the  judgment  to 
be  good.  This  observation  was  made 
by  the  court  in  Clarhson  v.  Woodhotise, 
31.  T.  23  Geo.  3.  K.  B.  and  by  Mr.  Jus- 
tice  Buller  in  Hex  v.  Atkinson.  E.  T. 
24f  Geo.  8.  K.  B.  And  in  Ayletfs 
case  in  the  House  of  Lords,  July  6. 
1786,  the  point  was  decided,  that  the 
names  of  the  jurors  need  not  appear  in 
the  caption  in  the  King's  Bench  re- 
cord, (a) 


(a)  See  these  cases  in  the  note  to 
4  East,  176.  77ie  King  v.Darley.  [See 
also  6  A.  &  £.  24>7.  note  (a).  6  A.  &  £. 

VOL.  I- 


236.  Rex  v.  Marsh.  6  Nev.  &  M.  668. 
S.C.  Accord.']  The  names  are  always 
inserted  in  cases  of  treason. 

n  H 


248  h  Faulkner's  Case. 

Faulk-      now  king  and  his  laws,  and  agunst  the  peace  of  our  said  lord 
ner's  Case,    the  now  king  his  crown  and  dignity^  &a 


[  249  1  Faulkner's  Case,  by  Indictment  of  Easter  Term. 

Case  37. 


term. 


S.C.  2Keb.  If^AULKNER  was  indicted  at  the  sessions  of  the  peace 

506.    An  in-  Jl     held  within  the  town  and  borough  of  Soutkwark  in  the 

founded  only  county  of  Surrey  for  the  town  and  borough  aforesaid,  before 

upon  a  Miatuu  gi^  William  Turner  knight,  mayor  of  the  city  of  London,  and 

must  conclude        ,  ...  ., 

againgi  the  form  divers  aldcrmen  of  the  same  city,  justices  of  the  peace  within 

A  mLSTIof  *^®  ^'^  borough  of  Southwarhy  by  the  oath  of  good  and  lawful 

the  clerk  in  men  of  the  towu  and  borough  aforesaid,  sworn  and  charged 

«ption!rfln^  to  inquire  for  our  said  lord  the  king,  and  the  body  of  the  said 

indictment  cityy  that  he,  for  a  certain  time  mentioned  in  the  indictment, 

K.B.  bycer-  1^  taken  upou  himself  to  keep,  and  had  kept,  a  common 

'*^^'^  ™*y  *>®  tippling-house  within  the  said  borough,  without  the  licence, 

mmt  term  in  admissiou,  or  allowancc  of  two  justices  of  the  peace,  and  during 

certified  b         *^®  ®*°^®  *™®  ^'^  ^^  Faulktier  had  sold  ale  publicly  to  divers 
not  in  another    subjccts  of  the  kmg  uukuowu  to  the  jury ;  and  the  indict- 
ment concluded  in  this  manner,  **  in  contempt  of  our  said 
lord  the  now  king  and  his  laws,  and  against  the  peace  of 
our  said  lord  the  now  king,  his  crown  and  dignity,"  &c. 
And  this  indictment  being  brought  into  the  King's  Bench  in 
this  term,  it  was  moved  by  Saunders  to  be  quashed  for  two 
exceptions:    1.  Because  it  appears  that  the  jury  were  not 
sworn  or  charged  to  present  any  offence  within  the  borough  of 
Southwarhy  but  they  were  sworn  and  charged  to  present 
offences  within  the  city  of  London;  for  the  words  are,  "  to 
inquire  for  our  said  lord  the  king,  and  the  body  of  the  said 
city  i^  and  there  is  no  city  mentioned  before  but  the  city  of 
London  ;  and  therefore  the  presentment  of  the  jury  of  a  feet 
in  the  borough  of  Southwark  is  beyond  their  oath ;  for  they 
were  not  sworn  or  charged  thereto.     But  the  court  would  not 
quash  the  indictment  for  this  exception,  because  it  is  only  the 
mistake  of  the  derk  in  certifying  the  caption,  which  may  be 
amended  in  the  same  term  in  which  it  is  certified  into  this 
court,  although  it  cannot  be  amended  afterwards  in  another 
term  (1) :  wherefore  Twysden  justice  said  to  Saunders,  that  he 


(1 )  So  2  H.  H.  P.  C.  168.    2  Hawk.    Jones,  421.  Sampson's  case,  by  the  opi- 
P.  C.   244.  8.  97-  fol.  edit    Sir  W.    nion  of  Janes  and  Brampston.     I  Rol. 


I 
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bad  moTed  this  exception  too  soon.     Then  he   moved  the      Faulk- 
second  exception,  that  the  indictment  concludes  at  common    ner's  Case. 
law,  as  if  it  had  been  an  offence  by  the  common  law,  and 
does  not  conclude  against  the  form  of  the  statute  as  it  ought 


Abr.  196.  (A),  S.C.  Style,  85.  Rex 
T.  Apsley.  1  Sid.  175.  Bex  ▼.  Zove. 
Bro.  Amendment,  32.  6  Mod.  275. 
Reg.  ▼.  TutdUn.  Ibid.  278. 8  Rep.  156.  b. 
157.  a.  Bladuimort^%  case.  2  Ld. 
Raym.  968.  Reg  v.  ffotkins.  6  Mod. 
58.  S.  C.  1  Vent.  344.  Anon.  2  Ld.' 
Raym.  1039.  Reg.  v.  Frankfyn.  1  Str. 
442.  Rex  v.  Carter.  Com.  Dig. 
Amendment,  (2  C.  2.).  1  Bac.  Abr. 
89.  On  the  other  hand  it  was  ad. 
judged  in  7^  King  v.  Christopher  At" 
kinson,  esquire,  E.  T.  24  Geo.  3.  K.  B., 
in  which  all  the  authorities  were  cited 
and  eonsidered,  that  a  caption  may  be 
amended  after  the  term,  and  made 
agreeable  to  the  truth  of  the  case. 
That  case  in  effect  was  this :  The  de- 
fendant was  indicted  for  perjury  at  the 
sessions  of  oyer  and  terminer  for  the 
county  o{  Middlesex,  in  February,  1783. 
The  indictment  was  removed  into  K.  B. 
by  the  defendant  in  Raster  termfoUov}- 
ing  by  certiorari  directed  to  the  justices 
of  orer  and  terminer.  It  was  returned 
with  a  caption  not  properly  applicable, 
either  U>  the  court  of  oyer  and  termi- 
ner, or  to  the  sessions  of  the  peace.  The 
caption  was  in  this  form :  '<  Middlesex. 
*^  Be  it  remembered,  that  at  the  ge- 
^  neral  session  of  oger  and  terminer  of 
**  our  lord  the  king,  holden  in  and  for 
•*  the  county  of  dUddlesex,  at  the  ses- 
**  sion-house  for  the  said  county,  on 
**  Monday  the  24th  day  of  February,  in 
^  the  23d  year  of  the  reign  of  our 
**  sovereign  lord  George  the  3d,  king 
**  of  Great  Britain,  &c.  before  WilHam 
**  Mainwaring,  Thomas  Cogan,  Henry 
*'  Lambe,aji6.CharlesSheppard,esq}nres, 
**  and  others  their  fellows,  justices  of  our 
**  said  lord  the  king,  assigned  to  heep  the 


*^  peace  in  the  county  aforesaid,  and  also 
**  to  hear  and  determine  divers  felonies, 
*^  trespasses  andotker  misdemeanors  com- 
<<  mitted  in  the  same  county,  by  the 
«  oath  of  G.  C  W.  A.J  H.L.,  J.  A., 
(and  others,  naming  them,)  ^  gent., 
^*'  good  and  lawful  men  of  the  county 
*'  aforesaid,  now  here  sworn  and  charged 
*'  to  inquire  for  our  said  lord  the  king, 
'*  and  for  the  body  of  the  same  county, 
*'  it  is  presented  in  manner  and  form, 
'<  as  appears  by  a  certain  bill  of  indict- 
^^  ment  to  this  schedule  annexed.*'  The 
record  was  made  up  by  the  prosecutor 
in  the  usual  form,  omitting  the  names 
of  the  jurors.  The  defendant  pleaded 
to  the  indictment  in  the  same  Easter 
term,  and  at  the  sittings  after  Trinity 
term,  1783,  was  found  guilty.  In  Easter 
term,  1784,  Mr.  Bearcroft  moved  in  ar- 
rest of  judgment  upon  two  objections 
to  the  caption  of  the  indictment,  1. 
That  it  was  an  indictment  for  perjury 
at  common  law,  which  appeared  as  well 
from  the  nature  of  the  perjury,  as  from 
the  conclusion  of  the  indictment,  be- 
cause not  laid  contra  formam  statuti ; 
and  it  appeared  by  the  caption,  that  this 
indictment  was  found  before  those  who 
had  no  jurisdiction  in  perjury  at  com- 
mon law,  namely,  justices  of  the  peace. 
2.  That  the  names  of  the  jurors  did  not 
appear  upon  the  record.  As  to  the 
first  objection  he  said,  the  indictment 
was  found  before  W.  ilf.,  &c  justices 
assigned  to  keep  the  peace.  There  is  a 
difference  between  the  commission  of  the 
peace,  and  of  oyer  and  terminer.  The 
latter  is  one  of  the  highest  commissions, 
is  inherent  in  the  court  of  K.  B.,  and 
may  be  granted  to  others.  The  form 
of  the  commission  is  essential  to  be  set 
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Faulk-      to  have  done ;  for  at  common  law  the  keeping  of  a  tippling* 
NER*s  Case,    house,  and  the  selling  of  ale  without  licence,  &c.  was  no  of- 
fence ;  but  it  is  made  an  offence  by  the  statutes  of  5  &  6  Ed.  6« 
c  25.  and  3  Car.  1.  c.  3. ;  and  therefore  the  indictment,  being 


forth,  because  their  powers  are  differ- 
ent from  other  justices.  Commission" 
era  of  oyer  and  terminer  have  jurisdic- 
tion in  treason:  that  there  was  not  a 
possibility  of  arguing  that  this  was  a 
commission  of  oyer  and  terminer,  ex- 
cept from  its  being  called  so ;  but  that 
was  not  sufRcient.  The  court  could 
not  but  see  that  the  indictment  was 
found  before  justices  of  peace.  In 
fact,  Mr.  Sheppardy  one  of  the  persons 
named  as  a  commissioner  of  oyer  and 
terminer,  was  not  in  that  commissionj  but 
only  in  the  commission  of  the  peace. 
There  are  only  four  justices  named  in 
the  caption,  and  four  are  necessary  to 
hold  a  session  of  oyer  and  terminer; 
and  therefore  there  was  not  a  sufficient 
number.  Then  it  remained  to  shew  that 
justices  of  peace  have  no  jurisdiction  in 
perjury  at  common  law.  1  Salk.  406. 
I^ff.  V.  Yarrington.  ^2  Str.  1088.  Rex  v. 
Sainton,  are  authorities  to  prove  it.  As 
to  the  second  objection,  the  record  was 
made  up  in  a  slovenly  manner.  The 
indictment  is  said  to  be  found  by  twelve 
jurors,  good,  &c,  they  ought  to  be 
named.  They  were  not  words  of  course. 
If  any  one  of  the  twelve,  or  among  the 
twenty-three  jurors,  were  not  probus  et 
legalis  homoy  as  if  he  were  outlawed,  or 
attainted  of  treason  or  felony^  that  would 
vitiate  the  whole  indictment,  and  the 
defendant  might  plead  it ;  but  by  stat- 
ing it  in  this  general  way,  the  party 
does  not  know  who  the  jur}*'  are ;  and 
for  this  he  cited  2  H.  H.  P.  C.  167. 
Afterwards  in  the  same  term,  the 
Attorney-General  {Arden)  moved  to 
amend  the  return  to  the  certiorari,  by 
inserting  the  commission  of  oyer  and 
terminer,  and  the  names  of  the  justices 


before  whom  the  indictment  was  found, 
according  to  the  fact  appearing  by  the 
said  commission  and  the  minutes  of  the 
court,  and  that  the  caption  might  be 
amended  agreeable  to  that  return,  and 
also  by  inserting  the  names  of  the  ju- 
rors, as  stated  in  that  return.  There 
was  also  produced  an  affidavit  of  the 
clerk  of  the  peace  and  of  his  clerk,  and 
the  crier  of  the  court,  by  which  it  ap- 
peared, that  the  sessions  of  the  peace, 
and  of  oyer  and  terminer  for  the  county 
of  Middlesex,  are  holden  at  the  same 
time,  and  in  the  same  court,  but  opened 
and  adjourned  by  separate  proclama- 
tions, the  jurors  under  both  commis- 
sions are  the  same  persons,  and  it  is  the 
general  pracdce  to  swear  such  jury,  as 
well  under  the  commission  of  the  peace, 
as  of  oyer  and  terminer;  that  at  the 
sessions,  or  a  convenient  time  after^  in 
the  sessions-book  are  entered  memoran- 
dums of  the  day^s  of  holding  the  ses- 
sions, as  well  under  the  commission  of 
the  peace,  as  of  oyer  and  terminer,  the 
names  of  the  justices,  and  entries  of  the 
proceedings  in  respect  to  indictments, 
recognisances,  &c.,  or  a  summary  there- 
of, from  several  official  papers,  docu- 
ments, and  memorandums  taken  at  the 
time ;  that  all  indictments  under  either 
commission  are  put  together  upon  one 
file,  and  an  alphabetical  list  thereof  en- 
tered in  the  said  book;  that  it  is  the 
practice  in  making  returns  to  writs  of 
certiorari,  to  take  the  indictments  from 
off  the  iile,  and  to  transmit  them  to 
K.  B.  If  the  indictment  were  preferretl 
under  the  commission  of  oyer  and  ter- 
miner, a  printed  schedule  of  the  form 
of  a  caption,  stating  the  commission  of 
oyer  and  terminer,    is  affixed  to  such 
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solely  founded  upon  statute  law,  ought  to  have  concluded      Faulk- 
against  the  form  of  the  statute ;  and,  because  it  is  not  so  con-    ner's  Case, 
.eluded,  was  bad.  (2)     And  of  such  opinion  was  the  court. 


indictmeDt ;  if  under  the  commission  of 
the  peace,  a  printed  schedule  of  the 
form  of  a  caption  of  the  session  of  the 
peace  is  fixed,  signed  by  the  clerk  of 
the  peace.     That  about  the  Sd  of  Fe- 
bruaryy  1783,  the  clerk  of  the  peace  was 
taken  ill,  and  continued  many  months 
unable  to  transact  business,  which  was 
left  to  the  managementof  a  junior  clerk 
not  used  to  the  business  ;  that  on  the 
24th  of  February^  the  session  of  oyer 
and  terminer  was  begun  and  holden ; 
that    eighteen   justices    were    present, 
whose  names  were  the  same  day  entered 
in  the  sessions-book,  ten  of  whom  were 
justices  in  the  commission  of  oyer  and 
terminer;    that  at  the  opening   of  the 
sessions  on  that  day,  the  jury  were  call- 
ed and  sworn  under  both  commissions, 
and  their  names  entered  in  the  sessions- 
book,  and  marked  as  sworn  under  the 
commission  of  oyer  and  terminer ;  that 
when  the   indictment  against  the  de- 
fendant was  returned  by  the  jury  into 
court  a  true  bill,  the  deponents  believed 
all  the  justices  (except  two  who  were 
only  in  the  commission  of  the  peace) 
were  present ;  that  it  was  immediately 
entered  in  the  rough  calendar,  and  af- 
terwards copied  into  the  sessions-book ; 
that  when  the  certiorari  was  delivered, 
the  clerk  through  mistake  took  a  return 
of  a  caption  of  the  peace,  and  inserted 
the  words  oyer  and  terminer^  which  he 
believed  would  make  a  proper  return ; 
he  conceived  Mr.  Sheppard  to  have  been 
in  the  commission  of  oyer  and  terminer, 
or  he  would  not  have  inserted  his  name. 
This  application  by  the  Attorney-Ge- 
neral was  opposed  by  Bearcroft^  Woody 
and  Dallas.    They  contended  that  no 
amendment  could   be   made  after  the 
term,  and  relied  upon  2  H.  H.  P.  C. 


168.    2  Hawk.  P.  C.  244.    2  Ld.  Raym* 
968.  1  Saund.  249.   1  Sid.  165.,  and  the 
other  cases  first  above  cited  in  this  note, 
as  direct  authorities  in  point  to  prove, 
that  no  amendment  of  the  caption  can 
be  made  after  the  term  in  which  the 
indictment  is  brought  in  by  the  certuy- 
rari.    And  on  the  other  side,  in  sup- 
port   of  the  amendment,   were   cited, 
1  Sid.  244.  Rex  v.  PercivaL  2  Bulst  35. 
Odington  v.  Darby,    4?  Burr.  2527.  Rex 
V.  Wilkes.    3  Black.  Comm.  406.  and 
Comb.  73.  Rex  v.  HocknaU.  3  Mod.  167. 
S.  C.     This  last  was  an  information  not 
removed  into  the  K.  B.  by  certiorari^ 
but  originally  filed  in  that  court  in  Hi" 
lary  term ;  the  clerk  in  the  Crown-of- 
fice by  mistake  made  it  up  with  a  me- 
morandum  of  its   being  exhibited   on 
such  a  day  next  after  guindenam  sancti 
Martini  instead  of  Silarii  ;  the  conse- 
quence of  which  was,  that  the  offence 
which  was  laid  on  the  27th  of  January 
appeared  to    be   committed  after   the 
information  was  exhibited.     After  mo- 
tion in  arrest  of  judgment,  the  court 
amended  the  memorandum,  by  striking 
out  Martini  and  inserting  Hilarity  as 
being  the  misprision  of  the  clerk.     The 
report  in  the  printed  books  is  obscure 
and  confused,  but  the  above   is  a  true 
state  of  the  case,  from  a  MS.  note  of 
it ;  and  indeed  it  may  be  so  collected 
from  the  printed  report.     There  were 
also  cited   in   support  of  the  amend- 
ment,   2   Ld.   Raym.    1518.      Rex  v. 
Hayes.     2  Str.  843.  S.  C     2  Rol.  Rep. 
59.  Cro.  Jac.  502.  jHamVs  case.    1  Str. 
138.  Phillips  V.  Smith.     Cro.  Jac.  276. 
Tliomey^   case.      Rex  v.  Ponsonboy^ 
25  Geo.  2.  ( 1 771 ),  where  a  nevf  certiorari 
was  sent  to  Ireland,  to  which  a  different 
transcript  from  what  was  before  sent 
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after  Kehjnge  chief  justice,  and  Twytden  justice,  had  com- 
muned together  in  court.  And  for  this  exception  the  indict* 
ment  was  quashed.  (3) 


was  returned,  and  the  former  transcript 
was  amended  by  it ;  and  Bex  v.  FaxT* 
loeatherj  which  is  not  in  prints  but  the 
case  may  be  collected  from  the  follow* 
ing  rales  in  the  Crown-office :   Suffolk, 
The  King  v.  Fainoeaihery  for  insulting 
a  justice  of  peaee  in  the  execution  of  his 
office.      The  indictment  was  removed 
into  K.  B.  in  Hilary  term.     There  was 
a  demurrer  by  the  defendant;  and  in 
Master,  1  Geo.  2.  a  rule  on  the  king's 
coroner  and  attorney  to  join  in  demur- 
rer.    Another  rule  the  same  term.     A 
peremptory  rule  the  same  term.     Same 
day,  it  was  ordered  that  the  clerk  of 
the  peace  of  the  county  aforesud  should 
attend  the  court  here  on  the  first  day  of 
the  next  term,  to  answer  why  he  the 
said  clerk  of  the  peace  made  an  insuffi- 
cient return  of  a  caption  to  an  indicts 
ment  into  this  court ;  on  motion  of  Mr. 
Abney,     Rule  enlarged  on   motion   of 
Mr.  Prime.     Trinity,  2  Geo.  2.    Rule 
absolute  for  defendant  to  withdraw  his 
denuirrer,  and  plead  de  novo,  for  the 
clerk  of  the  peace  to  amend  the  caption 
to  the  indictment^  to  pay  the  defendant 
the   costs  occasioned  thereby.     Refer- 
ence to  the  master  to  tax  those  costs, 
on  the  motion  of  Mr.  Sergeant  JSbu^- 
kins.    The  copy  of  the  caption  of  the 
indictment  filed  appears  to  have  been 
amended   by   interlining  the  names  of 
the  jurors. 

Lord  Mansfield  delivered  the  judg- 
ment of  the  court.  The  doubt  upon 
this  return  is,  whether  the  indictment 
was  taken  under  the  commission  of  oyer 
and  terminer,  or  of  justices  of  the  peace. 
There  is  no  doubt  but,  though  the  in- 
dictment itself  is  returned,  a  copy  only 
of  the  caption  is  returned;  it  appears 
by  inspection,  that  it  is  a  printed  copy, 


with  a  blank  for  the  particular  case,  but 
all  the  matter  of  form  is  printecL    The 
return  shews  the  blunder,  and  how  it 
came  about.     There  is  a  printed  return, 
stating  the  authority  of  commissioners 
of  oyer  and  terminer,  and  another  of 
justices  of  the  peace.    Upon  thbretvm 
the  form  applicable  to  justices  of  the 
peace  is  used  in  print,  and  if  it  had  rested 
there,  and  the  form  of  the  commission 
of  the  peace  been  pursued  throughout, 
it  would  have  been  a  different  question; 
for  then  the  amendment  would  be  some* 
thing  plainly  to  contradict  the  return^ 
and  it  would  be  more  doubtful  which 
was  right,  the  first  or  the  second ;  but 
it  is  not  BO.     The  blunder  must  strike 
every  body ;   for  in  the  printed  form, 
instead  of,  at  a  sessions  of  the  peace,  the 
clerk  has  struck  out  the  peace,  and  put 
in  oyer  and  terminer  ;  then  he  himself 
says,  it  was  at  a  commission  of  oyer  and 
terminer ;  he  meant  to  return  it  as  taken 
under  the  commission  of  oyer  and  ter- 
miner expressly.     The  doubt  is  whe- 
ther the  authority  is  properly  set  out, 
and  perhaps  (without  prgudice  to  the 
question)  it  would  be  defective.    Who 
are  the  commissioners  of  over  and  ter- 
miner  ?  The  return  says  four,  of  whom 
Skippard  is  the  last ;  but  not  four  only; 
it  says,  and  others.     Then  does  there 
remain  in  the  original  minutes  enough 
to  amend  by  ?  Beyond  a  possibility  of 
doubt,  I  think,  there  does.     There  ap- 
pear the  names  of  the  jurors  sworn  un- 
der the  commission  of  oyer  and  termi- 
ner.   There  appear  the  names  of  the 
justices,  who,   the  clerk  swears,  were 
there.    What  is  then  to  impeach  it? 
Nothing.     No  oath  that  any  of  them 
was  not  there-     Therefore,  if  by  law, 
the  return  to  a  certiorari  can  be  amend- 
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edf  after  the  term  in  which  the  indict* 
ment  comes  in,  there  is  no  doubt  but 
these  circumstances  will  be  sufficient  to 
amend  it  Lord  Mansfield  then  stated 
the  record  and  the  facts  of  the  case, 
observing,  that  the  caption  was  not  pro- 
perly applicable,  either  to  a  court  of 
oyer  and  terminer^  or  a  session  of  the 
peace.  It  is  not  denied  on  the  part  of 
the  defendant,  but  the  indictment  was 
really  preferred  at  a  court  having  com- 
petent jurisdiction,  or  that  the  caption 
in  the  court  below  might  be  right  and 
proper ;  but  it  is  insisted  that  the  cap- 
tion cannot  be  amended  after  the  term 
in  which  it  is  returned  into  the  court. 
On  the  other  side  it  is  said,  that  if  the 
original  caption  of  the  indictment  be 
right,  the  court  may  at  any  time  amend 
the  caption  returned,  and  make  it  cor- 
respondent to  the  original,  because  the 
return  is  merely  a  ministerial  act ;  and  if 
the  officer,  either  through  negligence  or 
design,  returns  a  false  record,  that  can- 
not defeat  the  justice  of  the  case;  but 
the  court  is  bound  to  inquire  into  the 
real  truth  of  the  case,  and  to  amend  the 
record  accordingly.  One  point  is  ex- 
tremely clear,  that  the  return  of  the 
caption  to  this  court  is  merely  a  minis- 
terial act  Faulkner  8  case,  1  Saund. 
249.  and  Rex  v.  Hochenhul,  3  Mod. 
167.  Comb.  73.  And  admitting  it  to 
be  a  ministerial  act,  the  rule  in  Philips 
v.  Smithy  1  Str.  1 36.  is  conclusive,  that 
ministerial  acts  are  amendable  at  com- 


mon law  at  any  time*  It  is  to  be  at- 
tended to,  that  this  application  is  to 
make  the  caption  returned  agreeable  to 
that  which  was  originally  in  the  court 
below ;  or  in  other  words^  to  make  the 
copy  the  same  as  the  original,  and  not 
to  alter  the  original  caption.  In  none 
of  the  cases  cited  by  the  defendant  is 
it  stated  that  the  original  caption  was 
different  from  that  which  is  returned, 
or  any  motion  made  to  amend.  On  the 
other  side,  the  case  of  JRex  v.  Hochen' 
hul  is  in  point,  that  the  amendment 
may  be  made  after  the  term  in  which 
the  record  is  brought  into  this  court 
The  facts  of  that  case  were  very  simi- 
lar to  the  present ;  for  there  had  been  a 
trial  and  a  motion  in  arrest  of  judgment 
before  the  motion  to  amend  was  made, 
and  yet  the  caption  was  amended.  The 
only  answer  attempted  is,  that  the  re- 
port in  3  Modem  is  confused :  whether 
it  was  on  information  or  indictment 
makes  no  difference ;  but  it  is  cleared 
up  by  Comberbach  that  it  was  an  in- 
formation, and  both  cases  agree  as  to 
what  was  done  by  the  court*  Rex  v. 
jPatnreot^was  a  similar  decision.  That 
was  an  indictment  for  words  spoken  of 
a  justice  of  the  peace,  which  was  found 
at  the  quarter-sessions  for  Suffolk^  and 
removed  into  this  court  and  filed  here 
in  Hilary  term  the  1  Geo.  2. ;  and  in  the 
Trinity  term  after,  the  clerk  of  the 
peace  was  ordered  to  amend  the  caption 
by  adding  the  names  of  the  jurors,  f 


*  But  sec  the  report  of  this  case  above,  p.  249.  note  ( I ),  from  which  it  appears  that  the  record 
in  that  case  was  not  brought  into  the  court  of  K.  B.  from  another  court  as  here  stated,  but  was  an 
original  information  filed  in  the  court  of  K,  B.,  and  the  amendment  was  not  of  the  caption,  but  of  a 
mistake  made  by  their  own  officer  in  the  memorandum, 

f  When  this  case  comes  to  be  considered,  it  may  perhaps  appear  doubtful  whether  it  be  any 
authority  in  support  of  the  amendment.  The  indictment  was  removed  into  K.  B.  in  HiUxry  term. 
The  defendant  demurred.  In  Ecuter  term  there  is  a  rule  to  join  the  demurrer :  it  was  then  too 
late  according  to  former  authorities  to  amend  the  caption.  The  court  were  therefore  proceeding 
against  the  clerk  of  the  peace  (according  to  the  rule  laid  down  by  Lord  Hede,  loc.  eit. )  by  granting 
a  rule  upon  him  to  shew  cause  why  he  had  made  an  insufficient  return  of  the  caption  to  the 
indictment.  This  rule  was  enlarged.  It  must  be  pre&umed  that  in  the  meantime  the.  clerk  of 
the  peace  had  made  some  terms  of  compromise  with  the  defendant  For  a  rule  absolute  is  granted 
in  the  first  instance  for  the  defendant  to  withdraw  his  demurrer,  and  plead  de  noto,  and  ^bat  the 
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We  think  these  authorities  alone,  not 
contradicted  by  any  determination  what- 
ever, would  l)ind  us  to  make  the  amend- 
ment prayed.  The  application  is  not 
to  alter  any  part  of  the  charge,  not  to 
vary  the  verdict,  or  finding  of  the  jury ; 
it  is  not  to  cure  any  original  defect^ 
but  to  make  the  return  of  the  proceed- 
ings in  the  inferior  court  conformable 
to  what  they  have  really  been,  and  to 
make  that  return  speak  truth,  which 
now,  by  mere  blunder  of  the  officer, 
is  contended  to  contain  a  falsehood. 
The  amendment  in  Rex  v.  Hayes  went 
much  farther  than  this.  For  the  va- 
riance at  that  time  was  thought  mate- 
rial ;  and  if  it  were  so,  the  effect  of  the 
amendment  ^vas  that  the  defendant  was 
found  guilty  of  a  charge  materially 
different  from  that  on  which  he  was 
tried.  There  is  a  great  distinction  be- 
tween amending  the  returned  caption 
of  an  indictment  and  amending  the 
indictment  itself.  The  case  of  Rex  v. 
Alcockf  1  Sid.  155.  is  a  clear  authority, 
that  whenever  a  transcript  only  b  re- 
turned, any  mistake  therein  may  be 
amended  by  the  original  record.  The 
counsel  for  the  defendant  seeing  this, 
and  admitting  that  a  transcript  might 
in  all  cases  be  amended  by  the  original 
record,  contejided  that  the  caption 
transmitted  here  was  the  original  cap- 
tion, and  therefore  there  was  nothing 
to  amend  by.  But  to  this  there  are 
two  answers  :  firsts  the  cases  of  77ie 
King  v.  Hockenhul,  and  Kittg  v.  Fair- 
toeathery  are  express  authorities  to  the 
contrary;  secondly,  if  there  were  no 
determination  on  the  point,  it  is  impos- 
sible to  consider  the  caption  returned 
here  as  the  original  caption.  The  cap- 
tion is  no  part  of  the  indictment ;  it  is 
only  a  copy  of  the  style  of  the  court 
at  which  the  indictment  is  found.     It 


is  said  here  in  the  certificate,  that  the 
indictment  was  found  at  the  court  de- 
scribed in  the  caption.  If  what  is 
returned  here  was  considered  as  the 
original  caption,  one  of  these  two  cir- 
cumstances must  follow, — either  by  the 
remoMil  of  one  indictmentall  the  records 
of  the  same  session  must  be  removed 
also^  or  every  other  indictment  would 
fall  to  the  ground,  because  they  would 
remain  useless  pieces  of  parchment  with- 
out the  style,  authority,  or  substance 
of  a  court  Neither  of  these  proposi- 
tions is  contended  for,  nor  is  there  the 
least  colour  for  them.  The  long  and 
universal  practice  of  amending  in  civil 
cases  after  judgment  and  error  brought, 
even  where  in  idea  of  the  law  the  ori- 
ginal record  is  removed  into  this  court, 
would  be  a  strong  authority  in  favour 
of  the  amendment,  even  if  the  caption 
returned  here  (were  to  be  considered 
as  the  original  one,  which  it  is  not. 
In  a  writ  of  error  from  the  Common 
Pleas,  though  in  law  the  original  is 
considered  as  removed  here,  in  fact 
it  remains  in  the  court  below.  The 
instances  in  which  amendments  have 
been  made  by  the  record  below  arc 
innumerable,  and  whenever  amendments 
are  made  by  the  common  law  there  is 
no  distinction  between  criminal  and  civil 
cases.  1  Sid.  40.  Redding's  case.  2  Rol. 
Rep.  59.  Cro.  Jac.  502.  Ibid.  276. 
Ibid.  529.  Parker  v.  Sir  John  Curson^ 
are  all  cases  of  amendments  in  criminal 
prosecutions,  and  three  of  them  after 
verdict  Coroners  return  original  in- 
quisitions, yet  they  may  be  amended  in 
all  points,  but  the  finding  of  the  jury^. 
1  Sid.  259.  Rex  v.  Glover.  Ibid.  225. 
Rex  V.  Harrison*  In  the  King  v, 
Wheatiegt  Mich.  3  Jac.  1.  the  clerk  of 
the  peace  for  the  county  of  Wilt*  was 
ordered  to  bring  into  court  the  original 


clerk  of  tbe  peace  should  be  at  liberty  to  amend  the  caption  and  pay  tlie  defendant  his  costs.  It 
is  imponiMe  to  suppose  that  a  rule  of  this  sort  would  have  been  made  absolute  In  the  first  instance 
unlen  it  had  been  obtained  by  consent. 
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indictment  against  the  defendant,  and 
if  upon  examination  it  should  agree 
with  the  indictment  remaining  here  in 
courts  then  the  defendant  should  be 
discharged  from  the  same  indictment 
on  account  of  the  insufficiency  of  it 
This  necessarily  supposes  that,  if  the 
indictment  returned  did  not  agree  with 
the  original,  the  court  would  amend  it. 
In  the  case  of  the  King  v.  Serjeant  and 
othersy  HiL  3  Jac.  1.,  the  cleric  of  the 
assize  for  the  county  of  Lincoln  was 
ordered  to  bring  into  court  the  whole 
bag  or  file  of  indictments  found  at  the 
gaol  delivery,  together  with  the  names 
of  the  jurors.  And  in  the  King  v. 
BeacJiy  Mich.  7  Jac.  1.,  the  clerk  of  the 
assizes  for  the  county  of  Dorset  was 
ordered  to  amend  the.  certificate  of  the 
indictment  against  the  defendant  ac- 
cording to  the  original.  The  certificate 
must  mean  either  the  caption  or  tran- 
script of  the  indictment  itself,  and  these 
authorities  combat  what  is  said  in 
1  Sid.  155.  JRex  v.  Alcock,  These 
cases  shew  that  previous  to  Charles  the 
Second,  as  well  as  since,  courts  have 
invariably  proceeded  on  the  same  idea 
as  a  fundamental  rule,  that  a  fiction  of 
law  should  never  prevail  against  the  truth 
of  the  fact  to  defeat  the  ends  of  justice. 


Upon  the  whole  we  are  all  of  opinion, 
that  in  this  case  the  amendment  must 
be  made  as  prayed,  that  is,  by  altering 
the  return  of  the  caption,  and  inserting 
the  style  of  the  sessions  before  whom  it 
was  in  fact  and  really  found. 

Rule  for  amendment  made  absolute. 

And  judgment  being  given  thereon, 
a  writ  of  error  was  brought  into  the 
House  of  Lords,  and  the  amendment 
assigned  for  error,  but  the  judgment 
was  afiirmed  by  the  unanimous  opinion 
of  the  judges  then  present,  11  Julyy 
1785  {b).  And  see  also  12  H.  7.  25. 
pi.  3. 

(2)  See  Rex  v.  Dickenson^  ante, 
p.  135.  note  (3),  s.  1. 

(3)  It  seems  to  me,  that  another  ob- 
jection might  have  been  taken,  namely, 
that  this  was  not  an  indictable  offence ; 
because  the  statutes  above  cited,  which 
have  created  this  offence,  have  pre- 
scribed a  particular  specific  mode  of 
punishments  See  4>  Mod.  144.  Rex  v. 
MarrioL  1  Show.  398.  S.  C.  6  Mod. 
86.  Anon.  1  Str.  679.  Rex  v.  Bvtck. 
Comb.  17*  Rex  v.  Jane.  1  Salk.  45. 
Stephens  w.  Watson,  2  Burr.  803.  Rex 
v.  Robinson.  1  Burr.  543.  Rex  v. 
Wright ;  and  Rex  v.  Dickenson,  ante, 
135.  note  (4). 


(b)  Sec  another  report  of  this  case, 
both  in  K.  B.  and  in  the  House  of 
Lords,  in  the  Crown  Circuit  Compa- 
nion, 9th  edit.  1820,  p.  400,  et  seq. 
[See  also  the  note  to  Rex  v.  Darlef/,  4 
East,  176.;  which  case  seems  to  decide 
the  S.  P.  as  Rex  v.  Atkinson.  But  in  6 
A.  &  E.  236.  Rex  v.  Marsh.  6  Nev.  & 
M.  668.  S.  C,  the  caption  of  an  indict- 
ment stated  the  presentment  to  be 
made  by  the  oaths  of  ^.  JB.,  C,  D,, 
&C.  (naming  twelve  grand  jurors),  and 
others,  good  and  lawful  men  &c. :  A 
rule  was  obtained  (with  a  view  to  a 
writ  of  error,  on  the  ground  that  the 


grand  jury  in  fact  consisted  of  more 
than  twenty-three,  which  by  law  it 
must  not),  calling  on  the  clerk  of  the 
peace  of  the  quarter  sessions,  from 
which  the  indictment  had  been  removed 
by  certiorari,  to  shew  cause  why  tlie 
caption  should  not  be  amended,  by  in- 
serting the  true  names  and  numberof  the 
grand  jury  sworn  :  Proof  was  given  by 
affidavit  that  the  real  number  exceeded 
twenty-three :  The  clerk  did  not  deny 
this,  but  stated  that  he  had  no  minute  or  re- 
collection of  the  names  or  number :  The 
court,  after  argument,  discharged  the  rule, 
on  the  ground  that  there  was  nothing  to 
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Faulkner^s  Case. 


amend  by.  However,  it  should  seem 
that,  generally  speaking,  a  penon  found 
guilty  at  a  sessions  irregularly  holden  is 
entitled  to  have  the  record  of  the  pro- 
ceedings correctly  made  up  according 
to  the  fact.  And  the  court  of  Q.  B. 
will  grant  a  numdamus  to  the  justices  to 


make  up  such  recmd.  5B.&Ad.  IIIS. 
JRex  V.  Middlesex  ( JusUces  of),  S  Nev. 
&M.  lia  S.C.  The  defendant  cannot 
assign,  as  error  in  fact,  a  matter  in  con- 
tradiction to  the  record.  2  B.  &  Ad. 
362.    Bex  v.  CarlUe.^ 


Case  38. 


Samepreee- 
dent     2  Mod. 
Ent.  193. 


Crafford  Gib- 
bens  was  seised 
in  fee  of  the 
rerersioD,  ex« 
pectant  on  an 
estate  lor  life ; 
and  being  so 
seised  on  the 


6  th  day  of 
February, 
90  Car.  I.  by 
an  indenture 


to  wit. 


demi^d  the 
tenements  to 
John  Letton 
for  twenty -one 
years,  to  com- 
ni?ncc  after  the 
dcatii  of -the 
tenant  for  lifci 


Took  versus  Glascock. 
HiL  19  &  20  Car.  11.  R^,  in  Comuni  Banoa  RoL  1512. 

\    JOHN  GLASCOCK,  late  of  the  pariah  of  South- 
^  C#    toaldm  the  county  aforesaid,  miller,  was  summoned 
to  answer  to  Margaret  Took  widow,  of  a  plea  that  he  render 
to  her  five  pounds  which  he  owes  to,  and  unjustly  detiuns 
from,  her,  &c.     And  whereupon  the  said  Margaret  by  John 
Sharp  her  attorney,  says,  that  whereas  one  Crafford  Gib" 
bens  gent,  being  seised  in  his  demesne  as  of  fee,  of  and  in 
the  reversion  of  a  certain  messuage  and  four  acres  of  land, 
and  a  wind-mill  with  the  appurtenances,   immediately  ex- 
pectant after  the  death  of  George  Gibbens  gent,  his  father,  who 
was  seised  of  the  tenements  aforesidd  as  of  freehold,  as  tenant 
thereof  by  the  law  o(  England;  and  he  the  said  Crafford  ho- 
ing  so  seised  of  the  reversion  of  the  said  tenements  with  the 
appurtenances,  the  said  Crafford  afterwBxdsy  to  wit,  on  the  6th 
day  of  February  in  the  20th  year  of  the  reign  of  his  late  ma- 
jesty Charles  the  first,  king  of  JEngland,  at  Southuxdd  aforesaid, 
in  the  county  aforesaid,  by  his  certain  indenture  made  between 
the  same  Crafford,  by  the  name  of  Crafford  Gibbens  of  Grain- 
stead  in  the  county  of  Essex,  gent,  of  the  one  part,  and  one 
John  Letton,  by  the  name  of  John  Letton  of  Southwald,]siihe 
county  aforesaid,  miUer,  of  the  other  part,  (which  other  part, 
sealed  with  the  seal  of  the  said  John  Letton,  the  same  Marga- 
ret brings  here  into  court,  the  date  whereof  is  the  same  day 
and  year  aforesaid,)  demised,  granted,  and  to  farm  let  to  the 
said  John  Letton,  the  tenements  aforesaid  with  the  appurte- 
nances, by  the  name  of  one  messuage  or  tenement  with  a 
garden  and  backside,  and  two  parcels  or  closes  of  land  to  the 
same  adjoining,  containing  by  estimation  four  acres,  be  the 
same  more  or  less,  and  also  one  wind-mill  with  the  appurte- 
nances, commonly  called  by  the  name  of  Beniley-Mill,  next 
(idjoining  to  the  said  messuage  or  tenement;  whic)i  said  mos* 
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suage  and  premises  were  situate^  lying,  and  being  in  SotUhwald     Took  v. 
aforesaid,  and  late  were  in  the  tenure  or  occupation  of  Ro^   Glascock. 
bert  Holhway,  and,  before  that  time,  of  Robert  HoUoway  the  ' 

elder,  or  his  assigns ;  to  have  and  to  occupy  the  aforesaid  te- 
nements with  the  appurtenances,  to  the  said  John  Letton^  his 
executors,  administratoiB,  and  assigns,  from  and  immediately 
after  the  death  and  decease  of  George  Gibbens  gent  father  of      [  251  ] 
the  said  Crafford^  unto  the  full  end  and  term  of  twenty-one 
years  then  next  following,  and  fully  to  be  complete  and  ended ; 
yielding  and  paying  therefore  yearly  duripg  the  said  term  to 
the  said  Crafford^  his  heirs  and  assigns^  ten  pounds  to  be  for  the  rent  of 
paid  at  the  two  most  usual  feasts,  or  times  of  payment  in  the  **"  po"nd»- 
year,  to  wit,  at  the  feast  of  the  Annunciation  of  the  Blessed 
•  Virgin  Mary  and  St.  Michael  the  Archangel,  by  equal  and  even 
portions :  by  virtue  of  which  demise  the  said  John  Letton  was 
possessed  of  the  interest  (1)  of  the  said  term  expectant  after 


(1)  Here  the  lease  is  not  to  com- 
mence until  a  future  period,  viz.  the 
death  of  tenant  for  life ;  but  the  lessee 
has,  in  the  meantime,  a  right  of  entry, 
which  is  called  his  interest  in  the  term, 
or  inieresse  termini;  and  this  he  may 
grant  to  another ;  or  if  he  dies,  his  exe- 
cutors or  administrators  may  enter.  Co. 
Litt.  46.  b.  270.  b.  For  this  reason  it 
is  that  the  lessee  is  said  in  this  declar- 
ation to  be  possessed  of  the  interest  of 
the  said  term.  However,  to  many  pur- 
poses he  is  not  tenant  for  years  until  he 
enters ;  as  a  release  made  to  him  is  not 
good  to  increase  his  estate  before  entry. 


Co.  Litt  46.  270.  a.  (a) ;  but  this  is 
not  to  be  understood  of  a  conveyance 
by  deeds  of  lease  and  release  under  the 
Statute  of  Uses,  (b)  So  the  lessor  can- 
not grant  away  the  reversion  by  the 
name  of  the  reversion^  before  entry. 
Co.  Litt  46.  (c)  But  when  the  lessee 
enters  in  pursuance  of  his  right  to  enter, 
he  is  then,  and  not  before,  in  possession 
of  his  term ;  and  in  that  case  the  lan- 
guage of  pleading  is,  "  by  virtue  of 
**  which  said  demise  the  lessee  entered 
**  into  the  demised  premises,  and  was 
"  thereof  possessed." 


(a)  But  if  a  rent  he  reserved,  and 
the  lessor,  before  entry  of  the  lessee, 
release  to  him  all  his  right  in  the  land, 
although  thb  cannot  enure  to  increase 
the  estate,  yet  it  shall  to  extinguish  the 
rent  Co.  Litt  270.  b.  So  if  the  lessor 
expressly  release  the  rent    Ibid.  46. 


to  determine."  Watkins  on  Convey- 
ancing, by  Morley  and  Coote,  p.  34. 
As  to  the  distinction  between  rever- 
sionary  leases  and  leases  of  the  reversiof^^ 
see  p.  36.  ibid.  [2  M.  &  W.  684.  Smith 
V.  Day."] 

(c)  [1  Cr.  &  J.  398.  J^e  v.  Straf 


(6)  <<  Nor  of  terms  in  remainder,  nor  of  ford,  per  Bay  ley  B.  So  on  the  principle 


terms  granted  out  of  a  vested  remainder 
or  a  reversion,  when  such  terms  are 
vested  estates,  and  when  they  would 
entitle  the  termor  to  the  possession,  if 
the  particular  estate  were  immediately 


that  the  lessee  has  a  right  only,  and  not 
an  estate,  before  entry,  it  is  held  that 
the  doctrine  of  merger  is  inapplicable 
to  an  interesse  termini.  5  B.  &  C.  111. 
I>0€  V.  Walher,    7  D.  Jt  R.  487.  S,  C] 
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Took  v.      the  death  of  the  said  George;  and  the  said  John  Letton  bdbg 

Glascock,    go  possessed  of  the  interest  of  the  said  term,  and  the  s^d  Craf- 

'  ford  being  so  seised  of  the  reversion  thereof  expectant  after 

the  death  of  the  said  George^  he  the  said  Craff&rd  afterwards, 

That  on  the       to  wit,  on  the  18th  day  of  March,  in  the  20th  year  of  the  reign 

Marcbf  20  Car.  of  his  late  majcsty  C/iarles  the  First,  late  king  of  England,  &c. 

1.  Crafibrd  by    at  Southwald  aforesaid,  by  his  certain  indenture  of  bargain  and 

sale,  sale  (2),  made  between  the  said  Crafford,  by  the  name  of 

Crafford  Gibhens  of  Cliffords  Inn,  London,  son  and  heir  of 
Winifrid  Gibbeiis,  late  wife  of  George  Gtbbens  of  Southwald, 
in  the  county  ot  Essex  gent,  which  said  Winifrid  was  daughter 
and  heir  of  Arthur  Crafford  esquire,  of  the  one  part,  and  d7- 
bert  Kinder,  by  the  name  of  Gilbert  Kinder  of  Southtoald  afore- 
said, gent,  of  the  other  part ;  (which  said  other  part,  sealed* 
with  the  seal  of  the  said  Crafford,  she  the  said  MargarethTvn^ 
here  into  court,  the  date  whereof  is  the  same  day  and  year,) 


(2)  This  species  of  conveyance  was 
introduced  by  the  Statute  of  Uses, 
27  H.  8.  c.  10.,  which  in  pleading  ^is 
called  the  statute^^  transferring  uses 
into  possession.  It  is  a  real  contract, 
whereby  the  bargainor,  for  some  pecu- 
niary consideration,  bargains  and  sells 
the  land  to  the  bargainee,  and  becomes 
by  such  bargain  seised  to  the  use  of  the 
bargainee,  and  then  the  statute  com- 
pletes the  purchase ;  or,  as  Mr.  Justice 
Doderidge  expresses  it  (Cro.  Jac.  697. 
Eustace  v.  Seawen)^  the  bargain  first 
vests  the  use,  and  then  the  statute  vests 
the  possession.     It  is  enacted  by  sta- 


tute 27  H.  8.  c.  16.  that  no  lands  shall 
pass  from  one  to  another,  whereby  any 
estate  of  inheritance  or  freehold  shall 
be  made,  or  take  effect  in  any  person, 
or  any  use  thereof  to  be  made,  by  reason 
only  of  any  bargain  and  sale,  unless  it 
be  made  hy  writing^  indented,  sealed, and 
inrolled  in  one  of  the  king's  courts  of 
record  at  Westminster,  or  with  the  cus- 
tos  rotulorum  of  the  county,  within  six 
months  next  after  the  date  of  the  said 
indenture.  The  computation  is  here 
by  lunar,  not  by  calendar  months. 
2  Inst.  674.  (d) 


(d)  When  the  word  "  month"  is  used 
in  a  statute  without  the  addition  of 
"  calendar,"  or  any  other  words  to 
shew  that  the  legislature  intended 
calendar,  it  is  understood  to  mean  a 
"  lunar  month."  6  T.  R.  224^.  Lacon 
V.  Hooper,  3  East,  407.  Glassington  v. 
Rawlins.  [1  Bing.  S07.  310.  Crooke  v. 
M'  Tavish.  8  Moo.  265.  S.  C.  6  M.  &  S. 
226.  In  re  Swinford.  So,  in  legal 
proceedings,  it  means  lunar  month, 
unless  the  contrary  appear  from  the 


subject-matter  to  which  it  is  applied. 
4  B.  &  C.  932.  Johnstone  v.  Huddleston, 
perBaglegJ.  7D.&R.  411.  S.C.]  In 
contracts  the  word  may  mean  '*  lunar  " 
or  **  calendar  "  month,  according  to  the 
intention  of  the  parties;  1  M.&  S.  111. 
Lang  v.  Gale  ;  or  the  custom  of  trade, 
as  in  bills  of  exchange  and  promissory 
notes,  where  it  means  "  calendar."  See 
"also  1  Esp.  186.  JoUg  v.  Young ;  and 
3  Brod.  &  Bing.  187.  Cockell  v.  Grog. 
[3M.&W.473,  Webb  V.  Fairmaner.2 
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and  afterwards  within  six  months^  to  wit>  on  the  19th  day  of      Took  v. 
March,  in  the  20th  year  of  the  reign  of  the  said  kte  king,  in    Glascock. 
due  manner  inroUed  in  the  court  of  chancery  (3)  of  the  said  .     „  T  , 

1  1  •  T  1        /.  /•     1  -1  inrolled  the 

late  kingy  according  to  the  form  of  the  statute  m  that  case  19th  of  March, 
made  and  provided,  for  and  in  consideration  of  the  sum  of  ^|[j^^^'  *" 
87/.  and  10^.  of  kwful  money  of  England  to  the  said  Crafford  ^^^  ^ni  and  10*. 
in  hand  paid  by  the  said  Gilbert  at  or  before  the  sealing 
and  delivery  of  the  same  indenture,  the  receipt  whereof  the 
said  Crafford  by  the  same  indenture  acknowledged,  and  him- 
self therewith  to  be  fully  satisfied,  and  thereof,  and  of  every 
part  and  parcel  thereof,  acquitted,  exonerated,  and  discharged 
the  aforesaid  Gilbert^  his  heirs,  executors,  and  administrators,  bargained  and 
and  every  of  them,  for  ever,  by  the  said  indenture,  gave,  mises  to  Gilbert 
granted,  bargained,  sold,  enfeoffed,  and  confirmed  to  the  said  Kinder. 
Gilbert,  his  heirs  and  assigns  for  ever,  the  said  tenements  with 
the  -appurtenances,  by  the  name  of  all  that  messuage  or  tene- 
ment, garden,  and  backside,  with  their  appurtenances,  situate 
and  being  in  Southwald  aforesaid,  in  the  said  county  of  Essex, 
then  or  late  in  the  tenure  or  occupation  of  John  Letton,  and 
theretofore  in  the  tenure  or  occupation  of  Robert  HoUotoay,  or 
his  assigns ;  and  all  those  two  parcels  or  closes  of  pajsture-land 
in  Southwald  aforesaid,  containing  by  estimation  four  acres, 
and  adjoining,  or  near  to,  the  said  messuage,  backside,  and 
garden,  or  one  of  them,  late  also  in  the  occupation  of  the  said 
Robert  Holloway,  or  his  assigns,  and  then  in  the  occupation  of      C  252  ] 
the  said  John  Letton  ;  and  also  that  wind-mill  called  Bentley^ 
Mill  in  Southwald  aforesaid,  then  before  in  tlie  occupation  of 
the  said  Robert  HoUoway,  and  then  or  late  in  the  occupation  of 
the  said  John  Letton,  and  all  the  going  gear  and  appurtenances 
belonging  to  the  said  miU ;  and  also  all  that  close  or  parcel  of 
meadow  and  pasture  commonly  called  or  known  by  the  name 
of  Wrenn^s  Park,  containing  by  estimation  one  acre,  be  the 


(S)  It  is  necessary  to  shew  in  what 
court  the  deed  is  inrolled,  otherwise  it 
is  insufficient  As  where  in  debt  upon 
a  lease  for  years,  the  plaintiff  declared 
that  such  a  one  by  indenture  did  grant, 
bargain,  and  sell  for  money  the  rever- 
sion to  him  in  fee,  which  indenture 
was  inrolled  on  such  a  day  according  to 
the  form  of  the  statute,  but  did  not 
shew  in  what  court  it  was  inrolled ;  after 
verdict  for  the  plaintiff  judgment  was 


arrested ;  for  the  statute  27  H.  8.  c.  16. 
speaks  of  some  special  courts,  and  it  is 
not  reasonable  to  put  the  lessee  to  such 
infinite  labour  as  to  search  in  all  the 
courts,  as  well  at  Westminster  as  in  the 
country,  with  the  clerks  of  the  peace ; 
and  the  words  juxtaformam  statuti  will 
not  help  it,  Yelv.  213.  Woolbyv.Pir^ 
ley.  S.  C.  Cro.  Jac  291.  See  2  Saund. 
12.  Jefferson  v.  Morton,  note  (20). 
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Took  v.      same  more  or  less^  situate,  Ijuig,  and  being  in  the  parish  of 

Glascock.    Southwald  aforesaid,  and  then  or  late  in  the  occupation  of 

'  Henry  StrettoUy  or  hia  assigns ;  all  which  premises  were  parts 

vere^pMcerof    *^^  parcels,  or  reputed  to  be  parts  and  parcels,  of  the  manor 

the  manor  of      of  BoukU^  Otherwise  DownfieldSi  in  the  said  county  of  Essex  ; 

and  also  all  houses,  outhouses,  bams,  stables,  edifices,  build- 
ings, hedges,  ditches,  woods,  underwbods,  ways,  commons 
of  pasture,  profits,  commodities,  hereditaments,  and  appur- 
tenances whatsoever,  belonging  or  in  anywise  appertaining 
to  the  said  messuage  or  tenement,  wind-mill,  and  several 
parcels  of  land,  meadow  and  pasture,  and  to  every  or  any  of 
them ;  and  also  all  the  estate,  right,  title,  interest,  reversion, 
remainder,  claim,  benefit,  and  demand  whatsoever,  of  him  the 
said  Crafford  Gibbensy  of,  in,  or  out  of  the  said  premises,  and 
every  of  them,  or  any  part  thereof;  and  also  all  deeds,  evi- 
dences, counterparts,  leases,  muniments,  and  writings,  touch- 
ing or  concerning  the  said  premises,  or  any  part  thereof, 
which  the  said  Crafford  Gibbens,  or  any  other  person  or  per- 
sons in  trust  for  his  use,  then  had  or  should  have  in  his  or 
their  custody  or  power,  or  could  lawfully  come  by,  without  a 
suit  in  law ;  to  have  and  to  hold  the  said  messuage  or  tene- 
ment, wind-mill,  several  parcels  of  land,  and  all  other  the 
premises  above  in  and  by  the  said  indenture  granted,  bargained, 
sold,  and  conveyed,  with  their  and  every  of  their  appurtenances, 
to  the  said  Gilbert  Kinder ^  his  heirs  and  assigns  for  ever,  to 
the  sole  and  proper  use  and  behoof  of  him  the  said  Gilbert,  his 
by  virtue  of  the  hcirs  and  assigns  for  ever;  by  virtue  of  which  said  bargain 

sai^ancTinrol-    ^^^  ®^^®»  ^^^  iurolmeut,  and  by  force  of  a  certain  statute  made 
ment,  and  the     in  the  parliament  of  our  late  sovereign  lord  Henry  the  Eighth, 
Gilber^t\ind^r  ^^^^  king  of  Englandy  held  at  Westminster  in  the  county  of 
was  seised  in      ^Middlesex,  on  the  4th  day  of  February,  in  the  27th  year  of  his 
♦  r  253  1     ^^^S^9  ^^^  transferring  uses  into  possession,  he  the  said  Gilbert . 
was  seised  of  the  reversion  of  the  said  tenements  with  the 
appurtenances  in  his  demesne  as  of  fee ;  and  the  said  Gil- 
bert being  so  seised  of  the  reversion  of  the  said  tenements  with 
the  appurtenances,  and  the  stud  John  Letton  being  so  possessed 
GUbert  made  a   of  the  interest  of  the  term  aforesaid,  he  the  said  Gilbert  after- 
I)ecembcr,         Wards,  to  wit,  on  the  9th  day  of  December ,  in  the  22d  year  of 
22Car.  1.  and    the  rcigu  of  his  Said  late  majesty,  at  iSoM^/iiraZrf  aforesaid, 
Margaret  and     Q^^e  his  last  wUl  and  tcstamcut  in  writing,  and  thereby 
died.  willed  and  bequeathed  the  said  tenements  with  the  appurte- 

nances to  the   said  Margaret,  by  the  name  of  Margaret 
Kinder,  her  heirs  and  assigns  for  ever ;  and  afterwards  the 
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said  Gilbert  died  at  Soutkioald  aforesaid  seised  of  such  his  es*      Took  v. 
tate  therein ;  after  whose  decease  she  the  said  Margaret  claimed    Glascock. 
thereversionofthetenementsaforesaid^withtheappurtenances  ' 
and  was  thereof  seised  in  her  demesne  as  of  fee  by  virtue  ciidmeTtfae 
of  the  devise  and  bequest  aforesaid;  and  the  said  Margaret  "«^ersion  by 
being  so  seised  of  the  reversion  aforesaid,  and  the  said  John 
Letton  being  so  possessed  of  the  interest  of  the  term  afore- 
said, the  said  Margaret  afterwards,  at  Southwald  aforesaid,  Margaret  after- 
took  tolier  husband  Christopher  Took  gent,  by  virtue  whereof  Christopher 
the  said  Christopher  and  Margaret  were  seised  of  the  said  re-  '^^^' 
version  in  their  .demesne  as  of  fee  in  right  of  her  the  said 
Margaret  (4) ;  and  the  said  Christopher  and  Margaret  being 
so  seised  of  the  said  reversion,  and  the  said  John  Letton 
being  so  possessed  of  the  interest  of  his  term,  the  said  Christo- 
pher afterwards  died  at  Southwald  aforesaid ;  after  whose  de- 
cease the  said  Margaret  became  sole  seised  of  the  said  rever- 
sion with  the  appurtenances  in  her  demesne  as  of  fee ;  and  Christopher 
the  said  Margaret  being  so  seised  of  the  reversion  aforesaid,  i^r^garet  ^ 
and  the  said  John  Letton  being  so  possessed  of  the  interest  of  came  sole  seiiied, 
his  said  term,  he  the  said  John  Letton  afterwards,  at  Southwald  assigned  his 
aforesaid,  assigned  all  his  interest  of  the  said  term  in  the  te-  *"'^"^*^  |".*^^® 

^  -  .  te"n  to  John 

nements  aforesaid,  with  the  appurtenances,  to  the  said  John  Glascock,  the 
Glascock;  by  virtue  of  which  assignment  the  said  John  Glas-  defendant 
cock  was  possessed  of  the  interest  of  the  said  term  of  and  in 
the  tenement  aforesaid  with  the  appurtenances ;  and  the  said 
John  Glascock  being  so  possessed  of  the  interest  of  the  said 


(4)  ThiB  13  the  correct  way  of  plead-  hold  in  right  of  the  said  J,  his  wife  ; 
ing  the  seisin  of  husband  and  wife,  the  court  upon  a  special  demurrer 
where  the  estate  belongs  to  the  wife  in  shewing  for  cause  that  it  ought  to  have 
fee.  They  are  both  seised  in  right  of  been  alleged,  *<  thai  the  plaintiff  and 
the  wife ;  and  therefore  if  the  husband  *<  his  wife  were  seised  in  their  demesne 
pleads  that  he  alone  is  seised  in  his  de-  "  as  of  fee  in  right  of  the  wife"  were  of 
mesne  as  of  freehold  or  as  of  fee,  in  opinion,  that  the  way  of  pleading  pointed 
right  of  his  wife,  it  will  be  bad  upon  a  out  by  the  demurrer,  was  the  only  pro- 
special  demurrer.  Thus,  where  in  co-  per  and  formal  one.  Doug.  329.  Poly- 
venant  the  declaration  stated  that  FT.  S.  blank  v.  Hawkins.  So  in  2  Lutw.  1422. 
was  seised  in  fee,  and,  being  so  seised,  1425.  Catlin  v.  Milner,  where  it  is 
granted  the  lease  on  which  the  action  stated  that  the  husband  alone  was  seised 
was  brought,  and  upon  his  death  the  in  his  demesne  as  of  fee  in  right  of  his 
reversion  descended  upon  J.  the  plain-  wife,  it  was  held  not  to  be  good  plead- 
tltTs  wife  as  heir  at  law,  whereupon  the  ing ;  for  they  are  both  seised  in  right 
plaintiff  became,  and  was,  seised  of  the  of  the  wife ;  and  so  are  all  the  prece- 
said  reversion  in  his  demesne  as  of  free-  dents. 
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Took  versiis  Glascock. 


Took  «• 
Glascock. 


GcorgeG  ibbeos 
the  tenant  for 
life  died. 


5/.  were  in 
arrear, 


whereby  an 
action  accrued. 

Breach. 
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Plea. 


Long  before 
Craflbrd  Gib. 
bens  had  any 
thing,  Jolin 
Rooper  and 
others  were 
aeised  in  fee, 
to  the  use  of  6. 
in  fee.     The 
2d  of  March, 
21  11.8.  B. 
derived  the 
premises  to 
Guy  CraflTord 
and  Joh.inna 
his  wife  in  tail, 


tenn  of  and  in  the  tenements  aforesaid,  with  the  appurte- 
nances,  and  the  said  Margaret  being  so  seised  of  the  rever^ 
sion  aforesaid,  the  said  George  afterwards,  to  wit,  on  the  15th 
day  of  Aprily  in  the  1 9th  year  of  the  reign  of  his  present  ma- 
jesty, died  at  Soutkwald  aforesaid ;  after  whose  decease  the 
said  John  Glascock  entered  into  the  tenements  aforesaid  with 
the  appurtenances,  and  was  thereof  possessed  by  yirtue  of 
demise  and  assignment  aforesaid ;  and  the  said«7(>Ait  Glascock 
being  so  possessed  thereof,  and  the  said  Margaret  being  so 
seised  of  the  reversion  of  the  said  tenements  with  the  appurte- 
nances, five  pounds  of  the  rent  aforesaid  for  half  a  year  end- 
ing at  the  feast  of  St.  Michael  tlie  Archangel  h&st  past,  were  in 
arrear  to  the  said  Margaret  at  that  same  feast,  and  are  yet  un- 
paid ;  whereby  an  action  has  accrued  to  the  said  Margaret  to 
demand  and  have  of  the  said  John  Glascock  the  said  five 
pounds ;  nevertheless  the  said  John  Glascock  (although  often 
requested)  hath  not  paid  the  said  five  pounds  to  the  said  Mar- 
garet^  but  hitherto  altogether  hath  and  still  doth  refuse  to  pay 
the  same,  to  the  damage  of  the  said  Margaret  of  sixty  shillings; 
and  therefore  she  brings  suit,  &c. 

And  the  ssdd  John  Glascock,  by  Godfrey  CA/inafe  his  attor- 
ney, comes  and  defends  the  wrong  and  injury  when,  &c«,  and 
says,  that  the  said  i^ar^are^  ought  not  to  have  her  said  action 
thereof  agsdnst  him,  because  he  says,  that  long  before  the  sud 
Crafford  Gibbens  had  any  thing  in  the  reversion  of  the  said 
tenements  with  the  appurtenances,  one  John  Rooper  esquire, 
Humphrey  Tyrrely  William  Rooper  gent,  son  of  the  saidJbAn, 
Nicholas  Levison^  merchant  of  the  Staple^  and  Henry  Ftnchaniy 
were  seised  of  the  said  tenements  with  their  appurtenances, 
in  their  demesne  as  of  fee,  to  the  use  and  behoof  of  dame 
Johanna  Bradbury  widow  and  her  heirs ;  and  they  being  so 
seised  thereof  to  the  use  and  behoof  aforesaid,  she  the  said 
dame  Johanna  Bradbury  afterwards,  to  wit,  on  the  2d  day  of 
March f  in  the  21st  year  of  the  reign  of  our  late  sovereign 
lord  Henry  the  Eighth  late  king  of  England,  at  SouUiwald 
aforesaid,  ordained  and  made  her  last  will  (5)  and  testament 
in  writing,  and  thereby  gave  and  devised  that  one  Guy  Craf" 
ford,  and  Johanna  then  his  wife,  should,  amongst  other  things, 


(5)  It  appears  that  ILtidy  Bradbury 
was  cestui  qui  use  of  the  lands.  Devises 
of  uses  were  frequent  before  the  Statute 
of  Uses;  and  the  devisee  of  the  use 


could  in  Chancery  compel  the  execution 
of  the  devise.  Plowd.  414.  10  H.  7. 20. 
pL  9.  S.  C.    Bro.  Executors,  175. 
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have  the  said  tenements  with  the  aiQ)urtenances  specified  in      Took  v. 
the  said  deckration  to  them  and  the  heirs  of  their  bodies    Glascock. 
lawfully  issuing ;  and  afterwards,  to  wit,  on  the  same  day  and  * 
year,  she  the  said  dame  Johanna  Bradbury  died  at  Southwald  B.  died,  and 
aforesaid;  after  whose  decease  the  said  John  Hooper  esquire,  were  seised  to 
Humphrey  Tyrrell  gent,  William  Rooper  gent  son  of  the  said  ^  ""^^^J^ 
John,  Nicholas  Levison  merchant  of  the  Staple,  and  Henry  and  Johanna 
Fincliam,  by  virtue  of  the  said  last  will  and  testament  of  the  ^  ^^'^  '**  *^* 
said  Johanna  Bradbury,  became  seised  of  the  tenements  afore- 
stud  with  the  appurtenances  above  specified  in  the  said  de- 
claration in  their  demesne  as  of  fee  to  the  use  and  behoof  of 
the  said  Guy  Crafford  and  Johanna  his  wife  and  the  heirs  of 
their  bodies  lawftdly  issuing,  and  remained  and  continued  so 
seised  thereof  to  the  same  use  and  behoof,  until  the  4th  day 
of  February  in  the  27th  year  of  the  reign  of  our  late  sove- 
reign lord  Henry  the  Eighth  late  king  of  England;  on  which 
day,  by  virtue  of  the  said  act  (6)  made  and  provided  in  the 
parliament  of  the  said  late  king  Henry  the  Eighth  at  West-- 
minster  in  the  county  of  Middlesex,  on  the  same  4th  day  of 
February  in  the  27th  year  aforeswid,  for  transferring  uses  into  "^  ^^^  ««»• 
possession,  the  said  Guy  Crafford,  and  Johanna  his  wife  were  uses,  by  which 
seised  of  the  tenements  aforesaid  with  the  appurtenances  ceMUdqwm 

Dccamo  seised 

above  specified  in  the  sidd  declaration  in  their  demesne  as  of  in  taU. 
fee-tail,  to  wit,  to  them  and  the  heirs  of  their  bodies  lawfully 
issuing ;  and  being  so  seised  thereof,  the  said  Guy  Crafford    C  ^^^  1 
and  Johanna  his  wife,  afterwards,  to  wit,  on  the  1st  day  of  and  Johanna 


(6)  This  statute  draws  the  possession 
to  the  use,  for  it  is  enacted  by  the  first 
section,  **  that  where  any  person  or 
"  persons  stand  seised,  or  hereafter  shall 
**  happen  to  be  seised,  of  any  lands  or 
**  other  hereditaments  to  the  use,  con- 
^*  fidence,  or  trust  of  any  other  person 
^*  or  persons,  by  any  conveyance  what* 

ever,  in  every  such  case,  all  and  every 

such  person  that  have  any  such  use, 
**  confidence,  or  trust  in  fee-simple, 
"  fee-tail,  for  term  of  life  or  for  years, 
**  or  any  use,  confidence,  or  trust  in 
«<  remainder  or  reversion,  shall  from 
"  henceforth  stand  and  be  seised,  deem- 
*^  ed,  and  adjudged  in  lawful  seisin  and 
**  possession  of  the  same  lands  or  other 
**  hereditaments  to  all  intents  and  pur- 

VOL.  I. 


C( 


<i 


<<  poses,  of  and  in  such  like  estates  as 
<'  they  had  in  the  use,  trust,  or  confi- 
**  dence  of  or  in  the  same ;  and  that 
*^  the  estate,  title,  right,  and  possession 
"  that  was  in  such  person  or  persons 
**  that  were,  or  hereafter  shall  be,  seised 
"  of  any  lands  or  hereditaments  to  the 
^  use,  confidence,  or  trust  of  any  such 
"  person  or  persons,  shall  be  from  hence- 
'<  forth  clearly  deemed  and  adjudged  to 
**  be  in  him  or  them  that  have  or  here- 
*^  after  shall  have,  such  use,  confidence, 
*^  or  trust,  after  such  quality,  manner, 
*^  form,  and  condition  as  they  had  be- 
^*  fore,  in  or  to  the  use,  confidence,  or 
"  trust  that  was  in  them/'  See  2  BL 
Com.  S27.  337.  7th  edit 
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Took  r. ' 
Glascock. 

^— * ' 

bU  wife  died 
seifedy  See. 

aod  the  estate 
descended  to 
Arthur  Craf- 
ford  in  tail 


Arthur  died, 


nnd  the  estate 
descended  to 
Mary  and  Wini- 
frid  Craffbrd  as 
coheirs. 


Mary  died 
without  is<tue, 
and  Winifrid 
liecame  sole 
seised; 


George  Gib- « 
Ikmis  married 
Winifrid, 

• 

and  became 
seised  in  rigltt 
of  the  said 
Winifrid  of  tlie 
esute-tail, 


November  in  the  18th  year  of  the  reign  of  onr  late  soTereign 
lady  Elizabeth,  late  queen  of  Ungland,  died  at  Southwald 
aforesaid  being  bo  seised  of  such  their  estate  therein ;  after 
whose  decease,  the  tenements  aforesaid  with  the  appurte- 
nances aboye  specified  in  the  said  declaration  descended  to 
Arthur  Crafford  as  son  and  heir  lawfully  begotten  of  the  bodies 
of  the  said  Guy  and  Johanna  his  wife^  whereby  the  sidd  At- 
thur  entered  into  the  tenements  with  the  appurtenances  aboye 
specified  in  the  said  declaration,  and  was  seised  thereof  in 
his  demesne  as  of  fee-tail,  (that  is  to  say)  to  him  and  the 
heirs  lawfully  issuing  of  the  bodies  of  the  s^dd  Guy  Crafford 
and  Jolianna  his  wife ;  and  being  so  seised  thereof,  the  said 
Arthur  afterwards,  to  wit,  on  the  Ist  day  of  May  in  the  42d 
year  of  the  reign  of  the  said  late  queen  Elizabeth,  died  at 
Southwald  aforesaid  so  seised  of  such  his  estate  therein ;  after 
whose  death  the  said  tenements  with  the  appurtenances  aboye 
specified  in  the  said  declaration  descended  to  Mary  and  fffnt- 
frid  Crafford,  as  daughters  and  co-heirs  of  the  said  Arthur 
Crafford  lawfully  issuing  of  his  body :  whereupon  the  said 
Mary  and  Winifrid  entered  into  the  tenements  aforesaid  with 
the  appurtenances  aboye  specified  in  the  said  declaration,  and 
were  seised  thereof  in  their  demesne  as  of  fee-tail,  (that  is 
to  say)  to  them  and  the  heirs  of  the  bodies  of  the  said  Guy 
Crafford  and  Johanna  his  wife  lawfully  issuing ;  and  being  so 
seised  thereof,  she  the  said  Mary  afterwards,  to  wit,  on  the 
10th  day  of  Novetnber  in  the  44th  year  of  the  reign  of  the 
late  queen  Elizabeth  at  Southwald  aforesaid  died  so  seised  of 
such  an  estate  therein  without  any  issue  begotten  of  her  body ; 
after  whose  decease  the  said  Mary*&  moiety  desoended  to  the 
said  U^nifrid  as  sister  and  heir  to  the  said  Mary,  whereby  the 
said  Winifrid  was  seised  of  the  whole  tenements  aforesaid 
with  the  appurtenances  in  her  demesne  as  of  fee-tail,  (that 
is  to  say)  to  her  and  the  heirs  of  the  bodies  of  the  said  Guy 
and  Johanna  his  wife  lawfully  issuing ;  and  being  so  seised 
thereof,  she  the  said  Winifrid  afterwards,  to  wit  on  the  1st 
day  of  May  in  the  18  th  year  of  the  reign  of  our  late  soyereign 
lord  Jizme'^,  late  king  oi  England,  at  Southwald  aforesaid,  took 
to  husband  the  said  George  Gibbensy  whereby  the  said  George 
and  Winifrid,  in  right  of  the  said  Winifrid,  were  seised  of  the 
said  tenements,  with  the  appurtenances,  aboye  specified  in  the 
the  said  declaration,  in  their  demesne  as  of  fee- tail,  (that  is 
to  say)  to  them  and  the  heirs  of  the  bodies  of  the  said  Guy 
and  Johanna  his  wife  lawfully  issuing ;  and  being  so  seised 
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thereof^  they  the  said  George  GObens  and  Winifrid  his  wife      Took  v. 
afterwards,  to  wit,  on  the  11th  day  of  February  in  the  2l8t    Q^ascock. 
year  of  the  reign  of  the  said  late  king  James,  at  Southtoald  ^ 

aforesaid  had  issue  the  said  Crqffard  Gibbens  between  them 
lawfiilly  begotten ;  and  the  said  George  Gibbens  and  Winifrid 
being  so  seised  of  the  said  tenements  with  the  appurtenances 
above  specified  in  the  said  declaration,  she  the  said  Winifrid      [  256  ] 
afterwards,  to  wit,  on  the  last  day  of  December  in  the  2d  year  Wmifrid  died, 
of  the  reign  of  our  late  sovereign  lord  king  Charles  the  First,  became  tenant 
at  Southwald  aforesaid  died  seised  of  such  an  estate  therein ;  ^l  *^®  o«rt««y. 

the  revemoD 

after  whose  decease  the   said  George   Gibbens  held  himself  belonging  to 
within  in  the  said  tenements  with  the  appurtenances,  and  was  jJ^^^^J^^ 
seised  thereof  in  his  demesne  as  of  freehold  for  the  term  of 
his  life,  as  tenant  thereof  by  the  law  of  England,  and  the 
reversion  of  the  said  tenements  with  the  appurtenances  de- 
scended to  the  said  Crafford  Gibbens,  as  son  and  heir  of  the 
said  Winifrid  lawfully  begotten  of  her  body,  whereby  the  said 
Crafford  Gibbens  was  seised  of  the  reversion  of  the  said  tene- 
ments with  the  appurtenances  as  of  fee-tail  and  right,  (that  is 
to  say)  to  him  and  the  heirs  of  the  bodies  of  the  said  Gug 
and  Johanna  his  wife  lawfully  issuing ;  and  the  said   George 
Gibbens  being  so  seised  of  the  said  tenements  with  the  appur- 
tenances in  his  demesne  as  of  freehold  for  the  term  of  his  life, 
and  the  said  Crafford  Gibbens  being  so  seised  as  aforesaid  of  Cnfibrd  Gib- 
the  reversion  aforesaid  as  of  fee-tafl  and  right,  he  the  said  ^^^^ 
Crafford  afterwards,  to  wit,  on  the  said  6th  day  of  February  Letton  for 
in  the  20th  year  of  the  reign  of  our  late  sovereign  lord  king  1^^^^^  ^m- 
Charles  the  First,  at  Southwald  aforesaid,  demised  to  the  said  mence  after  Uie 
John  Letton  the  tenements  aforesaid  with  the  appurtenances,  Gibbens,  tenaSt 
to  have  and  to  occupy  to  the  said  John  Letton,  his  executors,  «*  ^^c> 
administrators,  and  assigns,  from  and  immediately  after  the 
death  and  decease  of  the  said  George  Gibbens,  until  the  full 
end  and  term  of  twenty-one  years  from  thence  next  ensuing 
and  fully  to  be  complete  and  ended ;  yielding  therefore  yearly 
during  the  swd  term  to  the  said  Crafford  Gibbens,  his  heirs  at  lo^.  per  ann. 
and  assigns,  ten  pounds  at  the  two  most  usual  feasts  or  terms 
in  the  year  above  specified  in  the  said  declaration,  by  even 
and  equal  portions,  as  the  said  Margaret  hath  above  alleged 
in  her  said  declaration ;  by  virtue  of  which  said  demise  the 
said  John  Letton  was  possessed  of  the  interest  of  the  term 
aforesaid ;  and  the  said  John  Letton  being  so  possessed  of  the 
smd  term,  and  the  said  George  Gibbens  being  so  seised  as 
albresaid  of  the  said  tenements  with  the  appurtenances  in  his 
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Took  verms  Glascock. 


Took  v. 
Glascock. 


Cnfibid  Gib- 
bens,  bj  bargain 
and  sale»  inrol- 
led,  bargained 
and  aold  the 
premises  to 
Gilbert  Kinder 
in  fee ;  by  vir- 
tue  whereof, 
and  of  the  Sta- 
tute of  Uses,  the 
bargainee  waa 


[  257 
Po8t,s6a 

note  (1). 


] 


John  Letton 
assigned  his 
term  to  the 
defimdanL 


The  tenant  for 
life  died, 


Crafford  Gib- 
bens  died,  and 
the  premises 
descended  to 
Susanna  Gib- 
bens  as  sole 
daughter  and 
heir  of  his  body. 


dameane  as  of  freehold  for  the  term  of  hb  life,  and  the  said 
Crafford  GAbens  being  seised  in  form  aforesaid  of  the  rever- 
dion  thereof  as  of  fee-tail  and  right,  he  the  said  Crc^ord 
Gibberu  afterwards,  to  wit,  on  the  18th  day  of  March  in  the 
said  20th  year  of  the  reign  of  the  said  late  king  Charles  the 
First,  at  SbictAioaU  aforesaid,  by  his  said  indenture  of  baigaia 
and  sale  inrdled  of  record  as  aforesaid,  for  the  oonflideration 
above  mentioned,  bargained  and  sold  to  the  said  GUberi 
Kinder  the  tenements  aforesaid  with  the  appurtenances,  to 
have  and  to  hold  to  the  said  Gilbert  Kinder  and  his  heirs  fur 
ever,  as  the  said  Margaret  doth  by  her  said  declaration  above 
likewise  suppose :  by  virtue  of  which  baigain,  sale  and  inrol* 
ment,  and  by  force  of  the  statute  aforesaid,  the  said  Gilbert 
was  seised  of  the  reversion  of  the  tenements  aforesaid  with  the 
appurtenances  for  the  term  of  the  life  of  the  said  Crafford 
Gibbens ;  and  he  being  so  seised  thereof,  and  the  said  John 
Letton  being  so  possessed  as  aforesaid  of  the  interest  of  the 
said  term,  he  the  said  John  Letton  afterwards,  at  Scmthwald 
aforesaid,  assigned  all  his  said  term  in  the  tenements  aforesaid 
with  the  appurtenances  to  the  said  John  Glascoeh ;  by  virtue 
of  which  asfflgnment  the  saidJbAjt  Crkueoch  was  possessed  of 
the  interest  of  the  said  term  of  and  in  the  tenements  aforesttd 
with  the  appurtenances,  as  the  said  Margaret  hath  also  before 
alleged;  and  the  said  John  Glascoeh  being  so  possessed  of  the 
interest  of  the  said  tenn  of  and  in  the  tenements  aforesaid 
with  the  appurtenances,  and  the  said  George  £7tU«iu  being  so 
seised  as  aforesaid  of  the  said  tenements  with  the  appurte- 
nances in  his  demesne  as  of  freehold  for  the  term  of  his  life, 
he  the  said  George  Gibbens  afterwards,  (that  is  to  say)  on  the 
15th  day  of  April  in  the  said  19th  year  of  the  reign  of  his 
said  present  majesty,  died  at  iScmtfttoaU  aforesaid ;  after  whose 
decease  the  said  John  Glascoeh  entered  into  the  tenements 
aforesaid  with  the  appurtenances,  and  was  possessed  thereof 
by  virtue  of  the  lease  and  assignment  aforesaid,  as  the  sud 
Margaret  hath  Ukewise  before  alleged ;  but  the  said  JMn 
Glascoeh  further  says,  that  he  the  said  John  6r2ascocA  being  so 
possessed  thereof,  tiie  said  Crafford  Gibbens  afterwards,  and 
before  the  ssud  feast  of  St,  Michael  the  Archangel  now  last  past, 
(that  is  tosay)on  the  20th  day  ci£  Aprilinthe  14th  year  of  the 
reign  of  his  said  present  majesty  died  at  Southu>€dd  aforesaid ; 
after  whose  decease  the  said  tenements  with  the  appurtenances 
descended  to  Susanna  Gibbens  via  sole  daughter  and  heir  of  the 
said  Crafford  Gibbens  of  his  body  lawfully  begotten;  where- 
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upon  the  said  Susanna  Gibbens  afterwards,  and  before  the  sidd      Took  v. 
feast  of  St.  Michael  the  Archangel  now  last  past,  namely,  on    Glabcock, 
the  27th  day  of  Septembery  in  the  19th  year  of  the  reign  of  his  * 

said  present  majesty,  entered  into  the  tenements  aforesaid  and  she  entered 
with  the  appurtenances  upon  the  possession  of  the  said  John  fenXnt  and' 
Glascocky  chiiming  her  right  and  estate-tail  aforesaid,  of  and  ejected  him, 
in  the  tenements  aforesaid  with  the  appurtenances,  and  ex- 
pelled and  amoved  the  said  John  Glascock  from  his  said  pos- 
session therein,  and  was  thereof  seised  in  her  demesne  as  of  and  was  seised 
fee-tail,  (that  is  to  say)  to  her  and  the  heirs  of  the  said  Guy  ^'^ 
Cr afford  and  Johanna  his  wife  lawfully  issuing ;  and  this  he 
is  rc»dy  to  verify :  wherefore  he  prays  judgment  if  the  said 
Margaret  ought  to  have  or  maintain  her  said  action  against 
him,  &C. 

And  the  said  Margaret  says,  that  the  said  John  Glascock^  Replication. 
for  the  reason  before  alleged,  ought  not  to  be  admitted  to  say 
or  allege  that,  after  the  decease  of  the  said  Craffordj  the  said 
tenements  with  the  appurtenances  descended  to  the  said 
Susanna  Gibhens  as  sole  daughter  and  heir  of  the  said  Crafford 
of  his  body  lawfully  begotten ;  because  she  says,  that  after 
the  ^d  indenture  of  bargain  and  sale  made  as  aforesaid  to 
the  said  Gilbert  Kinder  of  the  said  tenements  with  the  appur-      E  258  ] 
tenances,  and  inroUed  of  record,  and  before  the  said  Susanna,  ^^  t^«  *»'- 
as  daughter  and  heir  of  the  said  Crafford  of  his  body  lawfully  and  before  the 
beffotten,  entered  into  the  tenements  aforesaid  with  the  ap-  ^^^7  ^f  Su- 

°  •  p  •  -I  sanna  Gibbens, 

purtenances  upon  the  possession  of  the  said  John  Glascock,  a  Crafford  Gib- 
certain  fine  was  levied  of  the  said  tenements,  then  being  par-  ^^^^i^™ 
eel  of  the  manor  of  Doumfieldsy  otherwise  Bawds  (that  is  to  a  fine  in  Mi- 
say)  in  the  term  of  St^Michael,  in  the  year  of  our  Lord  1649,  J^^^  S 
in  the  court  of  Common  Bench  here,  to  wit,  at  Westminster  Leach, 
in  the  county  of  Middlesex,  to  wit,  on  the  morrow  of  St. 
Martin  in  the  said  year  of  our  Lord  1649,  before  (7)  Oliver 
St.  John,  John  PulKston,  Peter  Warburton,  Bud  Edward  Atkins 
justices,  and  other  faithful  subjects  then  there  present,  be- 
tween one  JbAn  Leach  gent,  by  the  name  of  John  Leach  gent., 
plaintiff,  and  the  sud  Crafford  and  Ann  his  wife,  by  the  names 
of  Crafford  Gibbens  gent,  and  Ann  his  wife  deforceants,  of  the 


(7)  It  is  not   necessary  to  allege    levied.    Plowd.  105.  a.    Fubnerstan  v. 
before    what    justices    the    tine    was    Steward,  (e) 


(e)  See  post,  Vol.  II.  175.  n.  (2). 
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Took  v.  teneHients  afareeaid  with  the  Bffpartxmaces,  hj  the  nimeB  of 
Glascock,    the  manor  of  Doumfieldiy  otherwise  Bawds,  with  the  apporte- 

*        »        *    nances,  and  three  meesuages,  one  dove-houae,  three  garden8» 

three  orchards,  one  hundred  and  fifty  acrea  of  bud,  eeventy 
acres  of  meadow,  one  hundred  and  thirty  acrea  of  pasture, 
sixty  acres  of  wood,  two  hundred  acres  of  furze  and  heath. 

The  fine;  common  of  pasture  for  all  cattle,  view  of  firank-^edge,  and 

whatever  belongs  to  view  of  £rank*pledge,  a  free  fishery^ 
the  goods  and  chattels  of  felons,  fugitives,  waifs,  estrays, 
and  heriots,  with  the  appurtenances,  in  SinUkwald,  Sha^iMy 
and  DodinghuTsti  whereof  a  plea  of  covenant  was  sonmioned 
between  them  in  the  same  court,  (that  is  to  say)  that  the  said 
Craffard  and  Anne  acknowledged  the  said  manor,  tenementsi, 
common  of  pasture,  view  of  frank-pledge,  fishery,  goods,  and 
chattels  of  felons,  fugitives,  waifs,  estrays,  and  heriots^  with 
the  appurtenances,  to  be  the  right  of  the  said  John^  as  those 
which  the  said  John  hath  of  the  gift  of  the  said  Craffdrd  and 
Anne,  and  those  they  remised  and  quitrdaimed  from  them  the 
said  Craffard  and  Anne,  and  their  heirs,  to  the  said  John  and 
his  heirs  for  ever:  and  further,  the  said  Craffard  and  Aju» 
granted  for  themselves,  and  the  heirs  of  the  said  Crcffard^ 
that  they  would  warrant  to  the  said  John  and  his  heirs  the 
said  manor,  tenements,  common  of  pasture,  view  of  frank- 
pledge, fishery,  goods  and  chattels  of  felons,  fu^tivee,  waifs^ 
estrays,  and  heriots,  with  the  appurtenances,  against  thesud 
Crafford  and  Anne,  and  the  heirs  of  the  said  Crafford  for  ever ; 
and  for  this  acknowledgment,  remise,  quit-claim,  fine,  and 
concord,  the  sud  John  hath  given  to  the  said  Onffard  and 
Anne  300/.  sterling ;  which  said  fine,  levied  in  the  manner 

with  procbun*-   aforesaid,  was  engrossed,  and  was  afterwards  publicly  and 

^'^"^  solemnly  read  and  proclaimed  in  the  said  court,  according  to 

the  form  of  the  statute  made  and  provided  in  the  parliament 
of  our  late  sovereign  lord  Henry,  late  king  of  England  the 
seventh  after  the  conquest,  at  Westminster  aforesaid,  in  the  4th 

rochi       ^^^^  ^^  ^  r®*g^>  ^  ^'^  manner  following :  (that  is  to  say) 
tions  of  the  fine,  the  first  proclamation  (8)  was  made  before  the  said  late 

(8)  A  fine  with  proclamations,  pur-  not  any ;  bat,  when  levied  by  tenant  in 

suant  to  the  statutes  4  H.  7-   c.  24.  tail  in  possession,  operates  as  a  discon- 

32  H.  8.  e.  36.9  is  a  bar  to  the  issue  in  tinuaoce  of  the  estate-taiL  (J)    And  it 

tail ;  though  a  fine  at  common  law  is  is  necessary,  in  pleading,  to  distinguish 


(/)  [Fines  were  abolished,  and  more    by  statS&d-W.  4.  c  74-    See  post, 
simple  modes  of  assurance  substituted,    p. 31 9,  et  seq.,  notes  toClerke  v.  PjftodL'} 
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justices  at  Westminster  aforesaid,  on  the  28th  dxy  of  Ntmember 
in  Michaelmas  term,  in  the  said  year  of  our  lord  1649 ;  the 
second  proclamation  was  made  on  the  8th  day  of  February,  in 
Hilary  term  in  the  same  year  of  our  Lord  1649 ;  the  third 
proclamation  was  made  on  the  17  th  day  of  May  in  Easter 
term  in  the  year  of  our  Lord  1650 ;  and  the  fourth  procla- 
mation was  made  on  the  20th  day  of  June  in  Trinity  term  in 
the  said  year  of  our  Lord  1650 ;  as  by  the  said  fine  and  the 
proclamations  made  thereon,  now  remaining  in  the  court  here 
of  record,  it  doth  and  may  more  fully  appear ;  and  the  said 
Margaret  says  that,  at  the  times  of  the  readings  and  procla- 
mations aforesaid  made  in  the  manner  aforesaid,  all  pleas 
ceased  in  the  said  court  of  common  bench  according  to  the 
form  of  the  statute  aforesaid ;  whereby  the  tenements  afore- 
said with  the  appurtenances,  demised  as  aforesaid  to  the  said 


Took  v. 
Glascock. 


[  259  ] 

Prout  paier  per 
record  of  the 
fine,  &c. 


That  by  the 
fine  the  pre* 


whetber  it  \?as  a  fine  with  proclamations, 
or  a  fine  at  common  law.  Therefore, 
when  tenant  in  tail  levies  a  fine  with 
proclamations,  he  ought  to  allege  ex- 
pressly that  it  was  a  fine  with  pro* 
clamaHons  ;  otherwise  it  will  be  intended 
to  be  a  fine  only  at  common  law.  Plowd. 
361.  b.  Siawel  v.  Zauch.  Moor,  220. 
Owen's  case.  Palm.  224.  Darcy  v. 
Jackson.  See  also  other  forms  of  plead- 
ing a  fine  with  proclamations,  Co.  Ent 
171.  a.  582.  a.  Clift,  305.  2  Lutw. 
1016,  1017.  Hicks  V.  WitcheU.  Plowd. 
354.  Ibid.  4>28.  However,  in.  3  Rep. 
86.  b.  it  was  resolved,  that  every  fine 
levied  should  be  intended  to  be  levied 
with  proclamations  '  according  to  the 
statutes ;  for  it  is  most  beneficial  for  the 
conusee ;  but  this  does  not  seem  to  be 
understood  of  pleading  a  fine ;  for  it  is 
a  maxim  in  pleading,  that  every  thing 
shall  be  taken  most  strongly  against  the 
pleader;  and  accordingly,  in  all  cases 
where  the  fine  is  pleaded  as  a  bar  by 
virtue  of  the  statutes,  he  must  shew 
that  the  fine  was  levied  with  proclam- 
ations ;  otherwise  it  will  be  taken  not  to 
be  so.  And  if  the  proclamations  are 
hot  made  pursuant  to  the  statutes,  that 
fkct  may  be  shewn  in  the  plea  of  the 


other  party,  and  the  proclamations  will 
be  thereby  avoided.  Plowd.  266.  Fish 
V.  Broket,  Indeed,  where  a  fine  is 
levied  merely  to  make  the  conusee 
tenant  to  the  praecipe^  it  does  not  seem 
necessary  to  plead  it  to  have  been  with 
proclamations ;  1  Rep.  56.  a.  b.  Capel's 
case.  Ibid.  70.  a.  b.  Bredons  case. 
2  Lutw.  966,  967. ;  though  even  then 
it  is  frequently  averred  to  be  so.  2 
Lutw.  1611,  1612,  1613.  Ibid.  1220. 
But  in  order  that  a  fine  should  be  a  bar 
to  the  issue  in  tail,  it  is  not  necessary 
that  the  proclamations  should  be  made 
in  the  lifetime  of  the  tenant  in  tail  who 
levies  the  fine,  provided  the  proclam- 
ations are  afterwards  duly  made. 
Therefore,  where  tenant  in  tail  levied 
a  fine,  and  died  before  the  proclam- 
ations were  made,  whereby  the  right 
of  the  entail  descended  upon  the  issue 
in  tail,  who  brought  a  formedon  to  re- 
cover the  estate-tail,  yet  it  has  been 
held,  that  if  all  the  proclamations  are 
made  even  pending  the  action,  the  issue 
is  barred  by  the  fine,  although  the  an- 
cestor died,  and  the  action  was  com- 
menced, before  the  proclamations  were 
made.  3  Rep.  90.  b.  91.  a.  Purshw'n 
case.    Ibid.  84.  Case  of  Fines, 
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Took  r.  "  John  Letian^  by  reason  of  the  said  fine  with  proclamations 

Glascock,   made  thereupon  as  aforeKud*  remained  established  to  the  said 

•        '    Margaret  and  her  heirs,  according  to  the  bargain  and  sale 

toMargaretuid  made  by  the  said  Craffard  to  the  said  (rz&er^  as  aforesaid,  and 

her  heir^  j^q  devise  aforesaid,  against  the  said  Crafford  and  the  heirs  of 

his  body  lawfully  issuing ;  and  this  she  is  ready  to  verify : 
wherefore  she  prays  judgment  if  the  said  John  Glascoch  ought 
to  be  admitted  to  say  or  all^e  against  the  said  fine  with  the 
said  proclamations  levied  in  the  manner  aforesaid,  that,  after 
the  decease  of  the  said  Crafford^  the  tenements  aforesaid  with 
the  appurtenances  descended  to  the  said  Susanna^  as  sole 
daughter  and  heir  of  the  said  Crafford  of  his  body  lawfully  be- 
gotten, &c ;  whereupon  she  likewise  prays  judgment,  and  her 
said  debt,  tc^ether  with  her  damages  occasioned  by  detaining 
the  same,  to  be  awarded  to  her,  &c. 
Rejoinder,  And  the  Said  John  Glascock  protesting  that  the  said  tene- 

kinder  Jtct  ^^^^  ^^  ^^  appurtenauccs,  above  specified  in  the  said  de- 
the  wiu  and  claratiou,  wcre  separated  and  divided  from  the  manor  afore- 
diedT    ^  °^  ^^  ^y  ^'^  ^^^  George  Gibbens,  before  the  said  fine  levied  in 

the  manner  aforesaid ;  protesting  also  that  the  tenements  afore- 
said with  the  appurtenances,  above  specified  in  the  said  de- 
claration, are  not  contained  in  the  said  fine :  for  plea  never- 
theless the  said  John  Glascock  says,  that  the  said  Gilbert 
Kinder,  after  making  his  said  last  will,  and  before  the  said  fine 
levied  in  the  manner  aforesaid,  to  wit,  on  the  1st  day  of  Ja- 
nuary  in  the  24th  year  of  the  reign  of  the  said  late  king 
Charles  the  First,  died  at  Southwald  aforesiud ;  and  this  he  is 
ready  to  verify :  wherefore,  as  before,  he  prays  judgment,  and 
that  the  said  Margaret  may  be  barred  from  her  said  action 
thereof  against  him,  &c. 

General  demurrer  and  joinder  in  demurrer. 


\  19&}'\  I  Took  verms  Glascock. 

CaseSS. 
a  c  Cart  108.   T\EBT  for  rent.  —  The  case  was  in  effect  this.     Crafford 
Tenant  in  taU    X-T   QUiens  was  sclscd  in  tiul  of  the  reversion  of  the  manor 

by  baigain  and  •  i       i  •       n 

sale  conyeys  to  of  Bawds  With  the  appurtcuances  m  Essex,  expectant  upon 
hS^"*!?!!^  the  death  of  George  Gibbens,  who  was  tenant  thereof  by  the 
bargunee  baa     curtcqT  of  England.    And  being  so  seised^  the  said  Crafford 
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by  indentare  demked  a  mesBuage  and  a  mill,  and  four  acres      Took  v, 
of  land,  parcel  of  the  said  manor,  to  one  John  Lettan  for   Gi^ascock: 
thirty-one  years,  to  commence  upon  the  death  of  the  said  ^        *        ' 
Crearge  Gibbensy  tenant  by  the  curte8y,renderingthe  yearly  rent  descendiw^/or 
of  lOiL ;  which  term,  and  the  interest  therein,  the  said  Letton  ^  Ufeofunant 
assigned  over  to  the  defendant.  •  Afterwards  the  said  Crafford^  devisable  under 
by  bargain  and  sale  indented  and  inrolled,  in  consideration  of  g^V**^"^  ®^ 
money,  bargained  and  sold  the  reversion  of  the  said  tenements  c  5.  of  wiiis, 
so  demised,  to  Gilbert  Kindery  habendum  to  him  and  his  heirs,  delth'of^r 
Afterwards  Kinder  made  his  will  in  writing,  and  thereby  d^  gainee  bis  heir 
vised  the  said  reverrion,  so  bargaiued  and  add  to  him,  to  :S^*t;:^ 
Margaret  Took  the  plaintiff,  and  her  hdrs,  and  died.     After-?  And  a  fine 
wards  Crafford  Gibbens  levi^  a  fine  with  proclamations  to  a  -^^^  iJter'the 
stranger,  of  the  whole  manor,  whereof  ihe  tenaat  by  the  death  of  bar- 
curtesy  was  seised  for  his  life,  and  afterwards  died,  and  then  make  the^vise 
the  tenant  by  the  curtesy  died.     And  the  defendant,  by  virtue  «P^  ^y  'e^*- 
of  the  said  demise  and  assignment,  entered.    And  the  said  borates  the 
Margaret  Took  the  plaintiff,  supposinir  that  she  had  the  rever-  ^sute  of  the 

,       •'  •  special  occu- 

sion,  brought  an  action  of  debt  against  the  defendant  for  the  pant  (i) 


(1)  This  case  is  denied  by  Lord  Holt  be  endowed ;  he  is  not  punishable  for 

in  Machil  v.  Clark  2  Salk.  6l9f  620j^  waste;  his  alienation  by  feoffment  or 

S.  C.  7  Mod.  18.  Com.  Rep.  119.  2  Ld.  other  conveyance  is  no  forfeiture :  And 

Raym.  778.    Holt,  615.     11  Mod.  19.,  that  LUlleton  is  not  to  be  understood 

where  it  is  held,  agreeable  to  what  had  literally,  but  only  that  the  grantee  has 

been  before  determined  in  3  Rep.  84.  b.  not  any  sure  and  indefeasible  estate  for 

Case  of  Fines.  10  Rep.  96.  a.  Sei/mors  a  longer  time  than  during  the  life  of 

case,  and  to  what  is  said  in  Plowd.  557.  tenant  in  tail.     And  subsequent  cases 

Walsingham's  case,  and  by  Lord  ZToter^  are  agreeable  to  the  case  of  Machil  v. 

in  Sheffield  v.  Ratcliff,  Hob.  338,  339.  Clark.  1  Atk.  8.  StaphUm  v.  Stapleton. 

and  in  Cro.  Car.  429.  ^ft>ne  V.  iVeu^man,  3  Burr.    1703.     Goodright  v.  Mead. 

that  if  tenant  in  tail  by  bargain  and  sale,  2  Bac  Abr.  125.      See  Mr.  Butler's 

lease  and'  release,  covenant  to  stand  note  to  Co.  Litt.  331.  a.  note  (1),  and 

seised,   or  any  other  innocent  convey-  7T.  R.276.  Doe  y.  Rivers,  (g)    There- 

ance,  as  it  is  called,  operating  by  way  of  fore,  in  the  principal  case,  the  devise 

grant,  conveys  to  another  and  his  heirs,  by  the  bargainee  seems  to  have  been 

the  grantee  has  a  base  fee-simple  de-  a  good  devise  under  the  statute  34  & 

terminable  on  the  death  of  tenant  in  35  H.  8.    c.  5.  of   wills,   and  conse- 

tail  by  the  entry  of  the  issue  in  tail ;  quently  the  fine  levied  by  the  tenant 

and  until  it  be  so  determined,  such  in  tail  after  the  death  of  the  bargainee 

estate  hath  all  the  incidents  of  a  fee-  would  have  corroborated  the  estate  of 

simple :  The  wife  of  the  grantee  shall  the  devisee.    But  if  tenant  in  tail  cove-^ 


(g)  [10M.&W.608.  Doe  v.  Woodroffif.^ 
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Took  v.     rent  reserved  upon  the  lease.    And  upon  spedal  pleading  all 
Glascock,    this  matter  was  disclosed.     And  after  eeyeial  arguments  hj 
*  the  seijeants,  the  court  gave  judgment  for  the  defendant,  tliat 

the  rent  did  not  belong  to  the  plaintiff.  And  in  this  case 
[  261  ]  these  two  points  were  resolved:  1.  That  by  the  bargain  and 
sale  by  Crafford  Gibbens,  who  was  tenant  in  tail  of  the  reTe^ 
sion,  nothing  passed  to  Kinder  the  bargainee  but  an  estate  de- 
scendible for  the  life  of  the  said  Crafford,  aooording  to  Ca 
Litt.  329.  b.  sect.  606.,  and  that  it  cannot  be  devised  within 
the  statute  of  32  H.  8.  c.  1.  and  34  &  35  EL  8.  c.  5.  whidi 
last  statute  explains  estates  of  inheritance  to  mean  estates  of 
fee-simple  only.  But  here  the  estate  bargained  and  sold  to 
Kinder  shall  descend  to  his  heir«  at  law  as  special  occupant, 
notwithstanding  his  will.  (2)    2.  That  although  by  the  fine 


nanls  to  stand  seised  to  the  use  of  him- 
self for  life,  remainder  to  J.  S.  and  his 
heirs,  it  is  void,  and  the  estate«tail  not 
altered;  for  the  remainder  is  not  to 
take  effect  until  after  his  death,  when 
the  title  of  the  issue  commences,  which 
is  paramount  the  title  of  the  remainder ; 


heirs  to  the  use  of  himself  for  life,  vith 
remainders  ovevy  and  suffers  a  reeovery 
afterwards  to  a  stranger  to  other  uso, 
the  recovery  shall  enure  to  make  the 
base  fee  indefeasible,  and  not  to  tlie 
use  of  the  recovery.  So  if  he  after- 
wards levies  a  fine  to  a  stranger  to 


and  the  covenant  to  stand  seised,  as  to    %ther  uses^  it  will  make  the  base  fee 


the  estate  for  life,  is  void,  because  there 
is  no  transmutation  of  possession ;  and 
therefore  if  he  afterwards  levies  a  fine, 
or  suffers  a  recovery,  to  the  use  of  a 
stranger,  it  shall  enure  to  such  use. 
1  Ander.  291.  J9fy<A«man's  case.    S.  C. 


sure  and  indefeasible,  until  his  death 
without  issue,  if  there  are  aoj  re- 
mainders over.  8  T.  R.  214<.  Iht  v. 
Whicelo^  If  tenant  in  tail,  by  bargain 
and  sale,  or  lease  and  release,  oonTejs 
the  whcle  estate  away,  it  seems  he  can- 
not afterwards  suffer  a  recovery  fbnnded 


Cro.  Eliz.  280.  Cro.  Eliz.  895.  Beding- 

Jteld's  case.    2  Salk.  619,  620.  Machil  upon  another  conveyance,  becaose  he 

V.  CUirk.  Ambl.  526.     But  if  tenant  in  cannot  make  a  good  tenant  to  the  prc- 

tail  by  lease  and  release,  or  bargain  cipe ;  but  still  he  may  levy  a  fiDe.(A) 

and  sale,  conveys  to  another  and  his  (2)  But  now  by  the  Statute  of  Frands, 


(A)  [And  now  by  atat  3  &  4  W.  4. 
c.  74.  {Act  for  Abolition  of  Fines  aand 
jRecoveries)  s:  S8.,  when  a  tenant  in  tail 
has  created  a  voidable  estate  in  favour  of 
a  purchaser  for  valuable  consideration, 
and  shall  afterwards  under  the  Act,  by 
any  assurance  (other  than  a  lease  not  re- 
quiring enrolment),  make  a  disposition 
of  the  lands,  such  disposition,  whatever 
its  object  may  be,  and  whatever  the  estate 


intended  to  be  created  by  it,  skaD,  t! 
made  with  the  consent  of  the  protector, 
if  any^  or  by  the  tenant  in  tail  alone,  if 
there  be  no  protector,  have  the  effect 
of  confirming  such  voidable  estsie  in 
the  lands  thereby  disposed  of  to  its  fvll 
extent  as  against  all  persons  eioept 
those  whose  rights  are  saved  by  the 
Act ;  but  if  there  be  a  protector,  and  he 
does  not  consent,  the  disposition  shall 
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of  Craffard  Gibbens,  after  the  death  of  Kinder  the  bargunee, 
the  estate-tail  of  Craffcrd  Gibberu  was  barred  and  extin- 
guished ;  yet  it  will  not  ayail  the  plaintiff^  the  devisee,  to  make 


Took  r. 
Glascock. 


29  Car.  2.  c.  3.  s.  12.,  estates  pur  auter 
vie  are  devisable  by  a  will  in  writingi 
signed  by  the  devisor^  or  by  some  other 
person  in  his  presence,  and  by  his  ex- 


press directions,  attested  and  subscribed 
in  the  presence  of  the  devisor  by  three 
or  more  witnesses,  (t) 


confirm  the  voidable  estate  so  far  as 
such  tenant  in  tail  would  then  be  ca- 
pable under  the  Act  of  confirming  the 
same  without  such  consent:  provided 
that  if  such  disposition  shall  be  made 
to  a  purchaser  for  valuable  consideration 
without  express  notice  of  the  voidable 
.estate,  the  latter  shall  not  be  confirmed 
as  against  him  and  claimants  under 
him.] 

(t)  And  by  the  same  statute,  '<  if  no 
**'  such  devise  thereof  be  made,  the  same 
'*  shall  be  chargeable  in  the  hands  of  the 
"  heir,  if  it  shall  come  to  him  by  reason 
*'  of  a  special  occupancy,  as  assets  by 
*<  descent,  as  in  case  of  lands  in  fee- 
"  simple ;  and  in  case  there  be  no  spe- 
'*  ciai  occupant  thereof,  it  shall  go  to 
*<  the  executors  or  administrators  of  the 
"  party  that  had  the  estate  thereof  by 
*<  virtue  of  the  grant,  and  shall  be  assets 
**  in  their  hands.''  And  in  default  of  a 
special  occupant  or  devisee,  it  is  pro- 
vided by  14  Geo.  2.  c  20.  s.  9.  that  es- 
tates/mr  auier  vie  *'  shall  go,  be  applied, 
^^  and  dbtributed  in  the  same  manner  as 
"  the  personal  estate."  Neither  of  these 
statutes  provides  expressly  for  the  case 
of  a  tenant  jMcr  auter  vie  djing  intestate 
as  to  that  estate,  but  having  made  a 
valid  will  of  his  personalty.  In  such 
case,  if  there  be  no  special  occupant, 
and  the  estate  be  not  wanted  for  pay- 
ment of  debts,  the  executor  is  held  in 
equity  to  take  it  as  trustee  for  the  resi- 
duary legatee.  7  Ves.  jun.  425.  /^tp- 
iey  V.  Waieruforth,  Where  the  original 
grant  was  made  to  A^  hie  keirs,  exeeu* 


tors,  and  adminisiratars,  it  was  held  that 
the  heir  of  A,  should  take  as  special 
occupant  4  T.  R.  229.  Atkinson  v. 
Baker.  [So  the  heir  was  held  entitled 
where  the  grant  was  to  A.  and  his  heirs, 
habendum  to  him  and  his  assigns,.  Doe 
V.  Steele.  Q.  B.  E.  T.  1843.]  If  an 
estate  pur  auter  vie  be  limited  to  A. 
and  the  heirs  of  his  body  with  remain- 
ders over,  A.  may  defeat  the  remain- 
ders by  conveyance  in  his  lifetime,  and, 
semble,  by  his  wilL  6  T.  R.  289.  Doe 
V.  Luxton. 

[The  Statute  of  Frauds  was  held  to 
extend  to  a  rent  limited  to  a  man,  his 
executors,  and  administrators  pur  auter 
vie*  7  Bing.  178.  Bearpark  v.  Hutchin- 
son.  4  Moo.  h  P.  848.  S.  C.  It  was 
also  held  that  (under  that  statute)  the 
owner  of  an  estate  pur  auter  vie  may 
devise  it  to  several  in  succession,  so 
as  to  designate  who  shall  occupy  till 
cestui  que  vie  dies,  and  to  leave  no  in- 
terval or  chasm.  8  P.  W.  262.  Low  v. 
Burron.  If  the  estate  be  only  partially 
devised,  the  residue,  whereof  there  is  no 
devise,  belongs  to  the  representatives  of 
the  devisor:  As  where  the  tenant  of 
lands  granted  ^'to  him  and  his  hem** pur 
auter  vie,  devised  them  to  A.  B^  with- 
out saying  more,  and  A.  B.  died,  living 
cestui  que  vie;  it  was  held  that  the  heir 
of  the  devisor  was  entitled  as  special 
occupant  8  B.  ft  C.  296.  Doe  v.  Robin^ 
son.  2  Mann.  &  R.  249.  S.C.  But  if  the 
whole  term  itself,  or  the  whole  interest 
of  the  devisor,  had  been  devised  to  A,B. 
without  saying  more,  or  to  A.  B.  and 
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the  will  good  by  way  of  relation,  but  only  corroborates  the 
estate  of  the  heir  of  Kinder ^  to  whom  it  descended  before  the 
fine  was  levied,  and  makes  that  a  beuefee  in  the  said  heir, 
which  was  only  an  estate  for  life  descendible  before.  (3)    And 


(3)  It  is  observed  by  Lord  Holt^ 
that  this  part  of  the  principal  case  is 
contradictory  in  itself,  and  not  warrant- 
ed by  any  principle  of  law.  Com.  Rep. 
121.  2  Ld,  Raym.  781,  782.  MacheU 
V.  Clarke.  And  this  observation  seems 
well  founded.  It  is  laid  down  as  a 
rule  in  10  Rep.  96.  a.  Seymor's  case, 
and  adopted  by  Lord  Bolt  in  the  above 
case  of  MacheU  v.  Clarke^  that  where 
tenant  in  tail  conveys  to  another  and 
his  heirs  by  bargain  and  sale,  lease  and 
release,  covenant  to  stand  seised,  &c., 


and  the  grantee  is  sebed  by  virtue  ofsvuh 
conveyance^  a  fine  ^levied  afterwards  by 
tenant  in  tail,  being  a  distinct  assurance, 
passes  no  estate  of  freehold  out  of  the 
tenant  in  tail,  and  consequently  does  not 
enlarge  or  increase  the  estate  which  the 
grantee  had  before.  It  cannot  indeed 
convey  any  estate  of  freehold,  because 
that  had  previously  passed  by  the  pre- 
cedent conveyance.  Its  operation  is  to 
extinguish  and  bar  the  estate-tail,  and 
thereby  to  confirm  and  corroborate  the 
estate  which  passed  by  the  bargain  and 


**  his  assigns,"  the  persmud  representa- 
tives of  the  devisee  would  have  been 
entitled.  9  M.  &  W.  662.  2>oe  v.  Zetm. 
(But  see  S  Dougl.  425.  Philpotts  v. 
James*)  And  it  should  seem  that  in 
the  case  of  a  will  made  after  the  year 
1837,  the  whole  term  itself  would  pass 
to  the  devisee  under  the  words  of  the 
bequest  used  in  Doe  v.  Robinson^  by 
reason  of  the  stat  1  Vict  c  26.  s.  28., 
which  enacts  that,  where  any  real  estate 
shall  be  devised  to  any  person  without 
any  words  of  limitation,  such  devise 
shall  be  construed  to  pass  the  whole 
estate  or  interest  which  the  testator  had 
power  to  dispose  of,  unless  a  contrary 
intention  shall  appear  by  the  will.  And 
it  has  been  doubted  whether  the  words 
used  in  Doe  v.  Robinson  were  not  suf- 
ficient, even  before  the  Act,  to  pass  the 
whole  term ;  and  the  authority  of  that 
decision  has  been  questioncML  See 
Hayes'  Conv.  Sd.  ed.  162.  a.  409.  (62); 
and  the  cases  collected  in  I^yne  on 
Leases,  13,  et  seq. 

By  the  same  statute,  s.  3.  (which, 
however,  does  not  extend  to  any  will 
made  before  Jan.  L  1838),  estates  jptir 


auter  vie  may  be  duposed  of  by  will,  exe- 
cuted as  required  by  that  Act,  whether 
there  shall  or  shall  not  be  any  special  oc- 
cupant thereof,  and  of  whatever  tenure 
they  shall  be,  and  whether  the  same 
shall  be  a  corporeal  or  incorporeal  here- 
ditament*—  And  with  respect  to  the 
estate  pur  outer  vie  of  any  deceased 
person,  who  shall  not  have  died  brfore 
the  1st  day  of  January^  1838,  the  same 
statute  (after  repealing  the  above-men- 
tioned statutes  of  Car.  2.  and  Geo.  2.) 
proceeds  to  enact,  by  sect.  6.,  that  if  no 
disposition  shall  be  made  thereof  by  will, 
and  in  case  there  shall  be  no  special 
occupant  thereof,  it  shall  go  (whether 
freehold  or  customary  freehold,  tenant 
right,  customary  or  copyhold,  and  of 
any  other  tenure,  and  whether  a  cor- 
poreal or  incorporeal  hereditament,)  to 
the  executor  or  administrator  [of  the 
party  that  had  the  estate  thereof  by 
virtue  of  the  grant;  and  if  the  same 
shaU  come  to  the  executor  or  admini- 
strator, either  by  reason  of  special  oc- 
cupancy, or  by  virtue  of  this  Act,  it  shall 
be  assets  in  his  hands,  and  shall  go  in 
the  same  manner  as  the  personal  estate.] 
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accordingly  a  rule  was  given  this  term,  and  judgment  entered 
for  the  defendant  by  the  opinion  of  Vaughan  chief  justice, 
Tyrrel,  Archer,  and  Wyld,  justices :   Tyrrel  hesitating  at  first. 
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sale,  &c.  The  estate  which  passed  by 
the  bargain  and  sale,  &c.  was  determin- 
able on  the  death  of  tenant  in  tail 
himself  by  the  entry  of  the  issue  in  tail, 
but  the  Jine  made  it  not  determinable 
until  the  death  of  tenant  in  tail  without 
issue.  And  therefore  it  is  that  Lord  Holt 
observes,  that^  if  only  an  estate  ybr  Uie 
life  of  tenant  in  tail  passed  by  the  bar- 
gain and  sale^  so  that  the  heir  took  it 
only  as  special  occupant,  the  fine  levied 
afterwards  could  not,  according  to  the 
principle  above  mentioned,  change  the  * 
estate  pur  outer  vie  into  an  estate  of  in- 
heritance* It  is  also  to  be  observed,  that 
a  fine  so  levied  by  tenant  in  tail  does 
not  operate  as  a  discontinuance  of  the 
estate-tail,  but  the  remainder-man  or 
reversioner,  after  the  death  of  tenant  in 
tail  without  issue,  may  enter  as  he  might 
have  done  before,  except  indeed  that 
his  entry  must  be  made  within  five  years 
after  his  title  accrues.  10  Rep.  96.  a.  (A) 
But  if  the  fine  be  levied  before  the  bar- 
gain and  sale  is  inrolled,  it  will  be  a 
discontinuance  of  the  estate-tail,  be- 


cause the  estate  passes  by  the  fine, 
and  not  by  the  bargain  and  sale.  Ibid, 
and  4  Rep.  70.  b.  ffynde*s  case.  So 
where  the  fine  is  levied  in  pursuance  of 
a  covenant  in  a 'prior  conveyance  of  an 
estate-tail ;  as  where  tenant  in  tail  con- 
veys his  estate  by  lease  and  release, 
and  covenants  in  the  release  to  levy 
a  fine,  which  is  done  accordingly,  the 
lease  and  release  and  fine  will  be  con- 
sidered as  one  assurance,  and  oper- 
ate as  a  discontinuance  of  the  estate- 
tail.  2  Burr.  704.  Doe  dem.  Ode- 
ame  v.  Whitehead.  But  if  the  per- 
son who  is  in  the  remainder  in  tail  be 
heir  to  him  who  levied  the  fine,  and 
there  be  the  usual  warranty  in  the  fine, 
the  warranty,  being  a  collateral  one, 
will  bar  the  remainder  as  effectually  as 
a  recovery  can  do,  but  not  the  reversion 
in  fee,  if  limited  to  a  stranger.  Ibid. 
So  if  tenant  in  tail  makes  a  feoffment  of 
the  estate  to  another,  it  is  a  discontinu- 
ance of  the  estate-tail.  And  as  a  fine 
or  feofihient  that  works  a  discontinu- 
ance of  the  estate-tail,  takes  away  the 


(k)  [Where  an  estate  had  been  settled 
on  the  grandfather  of  A.  for  life,  remain- 
der to  the  grandmother  in  tail;  and 
afterwards,  in  the  lifetime,  and  during 
the  seisin,  of  the  grandfather,  the  father 
of  A.  levied  a  fine  come  ceo,  with  war- 
ranty, but  without  proclamations,  it  was 
held  that  this  fine  unth  the  warranty 
took  away  ASs  right  of  entry.  1  Cr.  & 
J.  528.  Doe  dem.  Thomas  v.  Jones. 
But  the  court  cautiously  abstained  from 
saying  that  the  fine  worked  a  discon- 
tinuance ;  for  none  shall  make  a  discon- 
tinuance, properly  so  called,  but  he  who 
is  seised  of  an  estate  tail  in  possession. 
See  post,  319.,  notes  to  Clerhe  w.Pywell. 
In  this  case,  though  the  entry  was  taken 


away  by  the  warranty,  as  to  the  issue  in 
tail,  as  efiectually  as  by  a  discontinu- 
ance, yet  it  was  not  taken  away  as  to 
a  remainder-man,  or  reversioner,  which 
would  have  been  the  case  upon  a  dis- 
continuance, properly  so  called.  And 
now,  by  stat.  3  &  4  W.  4.  c.  74.  s.  14. 
'*  all  warranties  of  lands,  which,  after 
<<  Dec.  31.  1833,  shall  be  made  or  en- 
"  tered  into  by  any  tenant  in  tail  there- 
<<  of  shall  be  absolutely  void  against  the 
'*  issue  in  tail,  and  all  persons  whose 
'^  estates  are  to  take  cficct  after  the 
<<  determination  or  in  defeasance  of  the 
<'  estate  tail."  See  also' stat  3  &  4  W.  4. 
c.  27«  S.39.  infra,  note(/).3 
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Took  v.  Saunders  was  of  counsel  with  the  defendant  in  this  case.  See 
Glascock.  24  Ed.  3.  28.  b.  Margery  CaUt/'a  case*,  that  of  such  an 
estate  a  woman  is  dowable;  and  the  court  said  that  such 
estate  was  a  fee ;  but  the  reporter  makes  a  question  there- 
of. (3)  See  also  3  Eep.  84  b.,  10  Rep.  96  &  98  Seymor's 
case.  That  an  estate  pur  auter  vie  is  not  devisable,  see 
Cro.  Eliz.  804.  (4);  33  Edw.  3.;  Fitz.  Devise,  21.;  Dyer, 
253. 


*  Fit*.  Doirer, 

98. 


entry  of  the  reversioner  or  him  in  the 
remainder,  he  cannot  bring  an  ejectment; 
for  that  supposes  an  entryy  either  actual 
or  fictitious,  to  have  been  made ;  but  his 
only  remedy  b  by  &form€d(m.{l)  Ibid, 
and  Moore  v.  JBlakej  cited  in  Running- 
ton's  Ejectment,  2d  edit.  45.  See  postea^ 
319.  a.  And  it  is  not  necessary  to 
make  an  actual  entry  to  avoid  the  fine 
previous  to  the  bringing  of  such  an 
action,  as  it  is  of  an  ejectment;  firsts 
because  it  would  be  inconsistent  to 
require  an  actual  entry  to  be  made  in 
a  case,  where  by  law  the  party  cannot 
enter;  and  next,  because  the  bringing 
of  an  action  (which  in  construction  has 
been  confined  to  real  actions,  such  as 
siformedon,  &c.)  is  one  of  the  methods 
pointed  out  by  the  Statute  of  Fines,  4 
H.  7.  c.  24.,  to  avoid  a  fine.  This  action 
must  be  brought  within  five  years  after 
the  title  has  accrued.  1  Vern.  212. 
StapUton  V.  Skerrard.  Ch.  Cas.  278. 
Salitbury  v.  Baggot,  S.  C.  2  Freem.  21. 
2  Ch.  Cas.  126.  Bovy  v.  Smith. 

(3)  Though   it  is  now  fully  settled, 
that  such  an  estate  is  a  fee,  yet  the  de- 


cision of  CaUt^s  case  seems  question- 
able. In  that  case  the  tenant  in  tail, 
who  had  released  to  the  husband  of  the 
demandant  in  fee,  was  dead,  and  the  de- 
mand of  dower  was  against  the  issue  in 
tail,  who  had  entered,  and  thereby  de- 
termined the  estate  in  fee  out  of  which 
the  dower  was  claimed.  The  general 
rule  there  laid  down,  that  the  wife  of 
such  grantee  is  dowable,  is  adopted  as 
an  authority  by  Lord  Coke  in  8  Rep. 
84.  b.  and  10  Rep.  96.  a. ;  but  it  is  ex- 
pressly said  in  the  last  cited  catfe>  that 
such  dower  shall  be  determinable  by  the 
death  of  tenant  in  tail,  (m) 

(4)  Gawen  v.  Rantes.  Moor,  625. 
S.  C,  in  which  the  court  was  equally 
divided  upon  the  point,  whether  an 
estate  to  a  man  and  his  heirs  pur  auter 
vie  was  devisable  or  not  under  the  Sta. 
tute  of  Wilb.  But  Popham  C.  J.  said, 
that  the  greater  part  of  the  judges  were 
of  his  opinion,  that  such  an  estate  was 
not  devisable  under  that  statute.  See 
Dyer,  253.  b.  in  margine.  1  Leon.  252. 
Sfterewood  and  Nonnes'  case,  p.  191. 
note(l). 


(/)  [But  by  Stat.  S  &  4  W.  4.  c.  27. 
s.  39.  no  discontinuance,  or  warranty, 
which  may  happen  after  Dec.  3L  1833, 
shall  defeat  any  right  of  entry  or  action 
for  the  recovery  of  land.] 

{m)  [  Call^B  case,  as  reported  in  the 
Year  Book,  is  open  to  the  observations 
made  in  the  note  above ;  for  the  lease 
and  release  are  not  there  said  to  have 
been  with  usurranty*    But  according  to 


the  report  in  Bro.  Abr.  tit  Dower^ 
pi.  50.,  the  lease  and  release  were  with 
warranty,  and  being  so,  were  considered 
by  the  court  to  work  a  discontinu- 
ance (see  ante,  p.  261  6.  note  (k)) ; 
and^  therefore,  that  the  entry  of  the 
issue  was  not  congeable.  See  Park  on 
Dower,  643.;  and  note  (B)  to  Sey- 
THor'B  case,  in  Fraser's  edition  of  Coke's 
Reports.] 


DE 
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Term.  Sancti  Trin. 

IN  THE  TWENTY-FIBST  YEAR  OF  KING 
CHARLES  THE  SECOND. 


Sanders's  Case,  by  Conviction  of  Easter  Term.         Case  39. 


22d  Year  of  Charles  the  Second. 


to  wit 


?y>\T^Eit  remembered  that  on  this  instant  2l6t  day 
•*-*  of  Aprils  in  the  2 let  year  of  the  reign  of  our 
lord  Charles  the  Second,  by  the  grace  of  God,  of  England^ 
Scotlandy  France,  and  Ireland,  king,  defender  of  the  faith,  &c. 
one  James  Duel,  of  Walton  upon  Thames  in  the  county  afore- 
sidd,  butcher,  came  before  us  Thomas  Brend  and  George  Brown 
esquires,  two  justices  of  our  said  lord  the  king  to  keep  his 
peace  in  the  said  county,  and  then  and  there,  upon  his  oath, 
said  and  deposed  (1),  that  William  Sanders,  late  of  Walton 


(1)  Though  the  statute  33  H.  8.  c.  6. 
is  now  obsolete  (a),  as  the  object  of  it 
is  a  matter  no  longer  in  any  use,  yet  the 
observations  which  arise  upon  this  con- 
viction, and  the  authorities  cited  in  sup* 
port  of  them  may  perhaps  be  of  some 
service  in  other  cases. — ^This  conviction 
appc^ars  to  be  very  informal :  It  seems 
difficult  to  determine,  whether  what  is 
stated  to  have  been  deposed  by  Duel 
upon  oath  be  the  information  given, 
or  only  the  evidence  of  the  offence.  In 
the  first  place,  let  us  suppose  it  to  be 
the  information.    It  is  true  that  the  sta^ 


tute  does  not  require  that  the  inform- 
ation should  be  upon  oath,  but  still  it  is 
conceived  that  the  information  would 
not  be  bad  upon  that  account.  —  It  is 
held,  that  a  conviction  ought  to  be 
founded  upon  a  preceding  information 
or  complaint  1  Ld.  Raym.  509.  Rex 
V.  Fuller.  This  conviction  is  in  the 
time  past  In  Rex  v.  Roberts,  2  Ld. 
Raym.  1376.  1  Str.  608.,  a  conviction 
was  quashed  because  it  was  prestitit 
sacramentum:  but  in  Rex  v.  Hall, 
1  T.  R.  320.,  it  was  held,  that  where 
the  conviction  was  founded  upon  an 


(a)  [It  was  repealed  by  stat.  1  &  2  Will.  4.  c.  32.] 
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aforesaid  in  the  ooonty  aforesaid  jeomuHf  on  the  28th  day 
of  November  in  the  28th  year  of  the  reign  of  our  said  lord 
the  now  king^  at  fFalton  aforesaid  in  the  county  aforesaid  [<i3» 


information  taken  at  a  time  past,  it 
is  better  to  state  it  in  the  time  past,  viz. 
that  the  informer  came  and  gave  the 
justice  to  be  informed.  The  statute 
enacts,  that  no  person,  exc^  he  has  in 
his  own,  or  in  his  wife's  right,  bmds, 
&c  of  the  yearly  value  of  100^  shall 
shoot  in  any  hand-gun,  &c.  That  ex- 
ception is  properly  negatived  in  this 
case.  It  seems  clear,  that  whenever  a 
statute  inflicts  a  penalty  for  an  offence 
created  by  it,  upon  conviction  before 
one  or  more  justices  of  the  peace,  but 
there  is  an  exception  in  the  enacting 
clause  of  persons  under  particular  cir- 
cumstances, it  is  necessary  to  state  in 
the  infomuUianf  that  the  defendant  is 
not  within  any  of  the  exceptions.  1  Str. 
497.  Bex  v.  Sparling.  2  Ld.  Raym. 
1386.  Hex  V.  Tucke.  8  T.  R.  542.  JRex 
V.  Jukes.  And  it  seems  immaterial 
whether  the  exception  be  in  the  same 
section,  or  a  preceding  section,  or  in  a 
preceding  act  of  parliament  referred  to 
by  the  enacting  clause. (6)  As  wherein 
the  fifth  section  of  the  statute  1  Jac  1. 
c  22.,  it  is  enacted,  that  no  penon  shall 
carry  on  the  trade  of  a  tanner,  except 


under  certain  qualifications  therein  men- 
tioned: the  seventh  section  enacts*  that 
no  person  shall  buy,  or  contract  for,  any 
rough  hides  or  calves  skin  in  the  hair» 
but  such  persons  as  by  virtue  i^tkai  act 
might  lawfully  use  th^  trade  of  a  tan- 
ner, under  a  certain  penalty.  In  a  con- 
viction upon  this  section,  it  was  held 
not  to  be  sufficient  to  set  forth  in  the 
words  of  it,  that  the  defendant  was  not 
such  a  penon  as  by  virtue  ef  thaJt  ad 
might  lawfully  use  the  trade  of  a  tanner, 
but  the  conviction  must  particularly 
specify,  that  the  defendant  was  not 
within  any  of  the  exceptions  mentioned 
in  the  preceding  section.  6  T.  R.  5591 
Rex  V.  Pratten.  (c)  So  in  convictions  on 
the  game  laws,  the  statute  22  &  2S 
Car.  2.  C.-25.  s.  S.  enacts*  that  all  per- 
sons not  having  lands,  &c.  are  thereby 
declared  to  be  persons  by  the  law  of  this 
realm  not  allowed  to  have  or  keep 
dogs,  nets,  &c ;  and  by  amftseTMoU  sta- 
tute, 5  Anne,  c  14.  s.  4.,  it  is  enacted* 
that  if  any/»ersofi,Mo^9ifal£^S«/6sflAelinos 
cftkie  realm  sotodOf  sh^  Ac.  he  shall 
forfeit  5/.(d)  It  is  now  fully  setded,  that 
in  convictions  upon  the  statute  of  Anne^ 


(a)  The  information  must  specify 
the  place  where  the  offence  was  com- 
mitted, that  it  may  appear  to  have  been 
committed  within  the  jurisdiction  of  the 
justice.  2  Ld.  Baym.  1220.  The  Queen 
V.  Highmore.  13  East,  139.  The  King 
v.  HazelL  And  the  conviction  must 
state  the  evidence^  proving  the  offence 
to  have  been  committed  at  the  place 
laid  in  the  information.  1  T.  R.  241. 
The  King  y.  Jefferies. 

(b)  [See  3  B.  &  C.  188, 189.  Wells 
V.  Igguldenj  per  Holroyd  and  Bayley 
Js.] 


(c)  Under  the  12  Geo.  3.  c  61  a  1 1.* 
which  prohibits  the  keeping  above  a 
specified  quantity  of  gunpowder  at  all 
within  certain  limits,  and  also  the  keep- 
ing' above  the  same  quantity  in  any 
other  part  of  Cfreat  Britain^  except  in 
millSf  &C.,  an  information  charging 
the  defendant  with  keeping  too  much 
gunpowder  within  the  prohibited  limits, 
need  not  negative  the  exception  respect- 
ing intVi^,  &c.  1  B.  &  A.  362.  The  King 
T.  Matters. 

(d)  [These  statutes,  commonly'called 

the  Quidification  Actsi  were  rep^ed  by 


Trin.  22  Car.  II.  Regis. 
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liaad-giin,  and  tlien  and  there  with  the  sidd  hand-gun, 
chaiged  with  gunpowder  and  hail-shot,  unlawfully  and  un- 
jufltij  did  shoot,  against  the  form  of  the  statute  in  such  case 
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the  iofonnation  most  negative  everj  one 
of  the  qualificatioos  in  the  preceding 
siaiuie  of  Car.  2.  1  Str.  66.  Rex  v. 
MarrioU,  2  Ld.  Raym.  1415.  Rex  ▼• 
HUL  Comyn,  .522.  Bluet  v.  Needs. 
1  Burr.  148.  Rex  v.  Maurice  JarvU. 
Ibid.  61S.  Rex  v.  LiiOe.  DongL  845. 
Sd  edit  RexT.  Wheatman.  (e)  In  2%e 
Kinff  y.  JanriSf  DettisanJ.  says,  tiiat  not 
only  the  infonnation  must,  but  abo  the 
emdemce  and  a^udicaticn  ough^  boA  of 
them  to  be  that  the  defendant  haih 
not  the  qualification  specified  in  the 
act.  But  in  1  T.  R.  ]25.  127.  Rex  r. 
Crowthefy  it  is  said,  that  there  is  no 
case  in  which  it  has  been  directly  de- 
cided, that  the  evidenee  should  n^;a- 
tiye  every  particular  qualification,  and 
that  it  cannot  be  so  from  the  nature  of 
the  case.  The  jMune  point  had  been 
decided  in  a  former  ca8e>  2  Ld.  Raym. 
1386.  Rex  v.  Tueke^  which  was  a  con- 
viction upon  the  statute  of  6  &  7  W.  S. 
c.  11.  for  profane  cursing,  where  the 
statute  varies  the  punishment  according 
to  the  rank  and  age  of  the  offender ;  it 


was  objected  that  it  was  not  proved  by 
the  evidence  stated  in  the  conviction, 
that  the  defendant  was  not  of  a  particu<^ 
lar  rank  or  age;  but  the  court  over- 
ruled the  objection,  because,  as  it  was 
alleged  in  the  information,  tliat  he  was 
not  of  such  particular  rank  or  age^  and 
the  evidence  referred  to  the  person  men«> 
tioned  in  the  information,  thai  was  suf- 
ficient; and  see  1  East,  6S9«  Rex  v. 
SUme,  (f)  But  where  the  exemption  is 
containei  in  the  proviso  in  a  eubeequeni 
section  or  act  of  parliament^  it  is  mat- 
ter of  drfenee^  and  therefore  it  kb  not 
necessary  to  state  in  the  conviction,  that 
the  defendant  is  not  within  such  pro* 
viso ;  1  Lev.  26.  Wkiiwieke  v.  OdMuUm. 
1  Keb.  2a  S.  C.  1  Str.  555.  Rex  v. 
Ford.  2  Str.  1101.  Rex  v.  Bryan. 
Andr.  289.  S.  C.  1  T.  R.  32a  Rex  v. 
Hall;  though  Mr.  Sergeant  Hawkins 
seems  to  have  thought  it  equally  neces- 
sary^  to  shew  the  exemption  in  both 
cases.    2  Hawk.  P.  C.  25a  foL  edit 

In  this  case  it  was  not  necessary  that 
the  justices  should  have  previously  sum-' 


Stat  1  &  2  W.4.  c.  32.]  The  boundaries 
of,  or  title  to^  a  manor  cannot  be  tried 
in  an  action  against  a  gamekeeper  for  a 
penalty  under  the  Game  Laws ;  there- 
fore, if  there  be  a  colourable  title  in  the 
person  under  whose  deputation  the  de- 
fendant acts,  he  is  not  liable ;  but  where 
there  is  no  colourable  pretence  of  title, 
the  defendant  cannot  protect  himself  by 
shewing  that  he  acted  bond  fide  under 
a  deputation  from  a  person  who  claims 
to  be  lord.  4  T.  R.  681.  Cakraft  v. 
Gibbs.  6  T.  R.  19.  S.  C.  Hawkins  v. 
Bailey  and  Blunt  v.  Grimesy  cited  in 
the  note  to  4  T.  R.  681.  Whether 
VOL.1. 


there  be  a  c(^ourable  title  or  'not,  is  to 
be  determined  on  evidence  adduced  on 
both  sides.  3  B.  &  A.  341 .  Hunt  v. 
Andrews. 

(e)  But  the  same  rule  does  not  hold 
in  actions  on  the  same  statute.  2  Com. 
522.  Bluett  v.  Needs.  1  East,  639.  Rex 
V.  Stone. 

(/)  In  5  M.  &  S.  206.  Tke  King  v. 
Turner^  it  was  determined,  that  in  a 
conviction  on  the  Game  Acts,  it  was  suf- 
ficient if  the  information  and  ad/udica^ 
tion  negatived  the  qualifications  without 
negativing  them  in  the  evidence. 

K  K 
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made  and  provided,  the  said  William  Sanders  (2)  then  not 
having  in  his  own  right,  or  in  the  right  of  his  wife  to  the  use 
of  the  said  WiUiam  Sanders^  nor  any  other  person  or  persons 
having  to  the  use  of  the  said  William  Sanders,  landfii,  tene- 


maned  the  defendant,  because  he  was 
brought  before  them ;  but  it  is  a  fun* 
damental  rule  in  general  cases,  that  the 
party  should  be  summoned  before  he  is 
convicted.  1  Salk.  181.  Rex  y.  Dyer. 
2  Ld.  Raym.  1405.  Hex  v.  Venables. 
1  Str.  630.  S.  C.  32  Barnard.  S4v  77. 
101.  (g)  It  is  said  there  is  no  need  to 
set  forth  the  summons  in  the  conviction, 
because  the  law  intends  that  every  ma- 
gistrate will  do  his  duty,  and  will  punish 
him  for  a  breach  of  it  Ibid.  The  de- 
fendant's appearance  will  in  this  case^  as 
in  other  cases  of  process,  cure  not  only 
all  defects  and  informalities  in  the  sum- 
mons, but  also  the  want  of  a  summons. 
I  Salk.  383.  Rexy.BarreL  1  Str.  261. 
Rex  V.  Johnson,  It  is  enough  that  the 
conviction  sets  forth  that  the  witness 
was  examined  on  oath,  without  stating 
that  the  magistrate  had  authority  to  ad- 
minister the  oath.  2  East,  193.  Rex  v. 
Pieion.  In  this  case  it  was  not  neces- 
sary  to  set  forth  in  the  conviction  that 
the  offence  was  proved  upon  oath,  be- 
cause the  defendant  confessed  the  charge 
before  the  justices,  which  is  of  itself 
the  strongest  evidence  of  the  offence. 


2  Burr.  1165.  Rex  v.  Fijwwi/.  1  T.  IL 
320.  Rex.  V.  HalL  For  though  a  sta- 
tute should  direct  a  conviction  to  he 
**  upon  the  oath  of  one  or  (wo  credible 
"  witnessesy*  without  adding,  **  or  by 
*•  the  confession  of  the  offender^  yet 
a  conviction,  up6n  his  confession  before 
the  justice,  has  been  held  sufficient. 
1  Str.  5i6.  Rex  v.  Gage.  And  what  is 
still  stronger,  it  has  been  held  that  a 
confession  made  to  others,  and  not  to 
the  justice,  if  proved  by  such  persons 
to  his  satisfaction  in  the  presence  of 
the  defendant,  will  be  sufficient  evi- 
dence to  convict  Ibid.  Where  the  de- 
fendant cbnfesses  the  charge,  it  seems  to 
be  sufficient  only  to  state  in  the  con- 
viction the  information,  the  defendant's 
appearance,  the  confession,  and  adjudi- 
cation. But  a  confession  will  extend 
no  further  than  to  the  facts  charged  in 
the  information ;  thereforeif  the  offence 
be  not  brought  by  the  information  within 
the  act  of  parliament  upon  which  the 
conviction  is  founded,  the  defendant's 
confession  will  not  make  the  con- 
viction good.  1  Burr.  605.  Rex  v. 
IAtae.ih) 


(jg)  The  date  of  the  summons  must 
not  be  on  a  day  prior  to  the  informa- 
tion ;  2  Ld.  Raym.  1546.  The  King  v. 
Kent:  nor  on  an  impossible  day.  1  Salk. 
181.  The  King  v.  Dyer.  So  in  cases 
where  the  complaint  is  merely  for  non- 
payment of  money,  the  magistrate  must 
issue  a  summons  in  the  first  instance, 
before  he  grants  a  warrant  of  apprehen- 
sion ;  as  on  the  49  Geo.  3.  c.  68.  s.  3., 
for  refusing  to  pay  a  sum  of  money 
under  an  order  of  filiation,  although  the 


Act  authorises  the  magistrate  to  issue 
his  warrant,  and  says  nothing  about  a 
previous  summons.  13  East,  61.  ITse 
King  V.  Martyr. 

(A)  Much  question  respecting  con- 
fessions has  arisen  in  cases  of  treason. 
The  statutes  1  Edw.  6.  c.  12.  s.  22.  and 
Sh^  Edw.  6.  c.  11.  s.  12.,  which  re- 
quire two  witnesses  in  cases  of  treason, 
contain  an  exception,  *<  unless  the  pri- 
"  soner  shall  willingly  and  without  vio- 
<<  lence  confess  the  same."    The  statute 
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ments,  fees^  annuities  or  offices  to  the  yearly  value  of  100/.  Sanders's 
And  because  the  said  WiUiam  SanderSy  being  attached  and        ^^^• 

brought  before  us  the  said  justices^  by  the  said  James  Duel,  ^' 
for  the  said  offence,  and  charged  with  the  said  offence  in      [  263  ] 


In  the  next  place  let  us  suppose  it  to 
be  only  the  evidence  of  the  offence,  in 
which  light  it  seems  to  have  been  con- 
sidered, as  may  be  collected  from  other 
rep>ort8  of  the  same  case.  1  Sid.  419. 
1  Vent  33.  39.  and  2  Keb.  537.  The 
statute  gives  the  justice  a  power  to  con« 
vict  upon  due  examination  and  proof  of 
the  circumstances  before  him,  that  is, 
by  competent  witnesses ;  1  Vent  33. ; 
ahd  directs  a  moiety  of  the  penalty  to 
be  paid  to  the  ^rsi  hringer  of  the  of- 
fender before  him.  But  in  this  case,  the 
person  entitled  to  the'moiety  is  the  only 
witness  who  proves  the  offence.  In  Rex 
V.  Drake,  2  Show.  439.  an#  in  Jennings 
V.  Hankeysy  3  Mod.  114.,  which  seems 
S.  C,  the  defendant  was  convicted 
upon  the  single  testimony  of  the  in- 
former, for  unlawfully  coursing  of 
deer,  upon  the  statute  13  Car.  2.  c.  11., 
which  enacts,  that  the  offender  upon 
conviction  shall  forfeit  20il,  a  moiety 
whereof  to  be  paid  to  the  informer; 
and  though  the  objection  was  taken, 
that  the  witness  was  interested  in  the 
event,  and  therefore  incompetent,  yet 
the  objection  was  disallowed,  and  the 
conviction  affirmed.  But  that  case  has 
been  denied  in  subsequent  cases ;  and  it 
is  now  fully  settled  and  established,  that 
an  informer,  who  has  a  share  in  the  pe- 
nalty, is  not  a  competent  witness,  unless 
a  statute  should  specially  so  direct  it 


For  which  reason  it  is  requisite  to  name 
the  witness  in  the  conviction,  that  it 
may  appear  that  he  is  not  the  same  per- 
son with  the  informer.  2  Ld.  Raym. 
1545.  Bex  v.  Stone.  I  Str.  316.  Bex  v. 
TiUy.  Andr.  18.  Bex  v.  Piercy.  Ibid. 
240.  Bex  V.  Blaney.  It  does  not  appear 
here  that  the  evidence  was  given  in  the 
presence  of  ike  defendant.  It  is  essen- 
tial it  should  be  so,  that  he  may  have 
an  opportunity  of  cross-examining  the 
witnesses ;  and  it  must  appear  on  the 
face  of  the  conviction  that  the  evidence 
was  so  given.  2  Burr.  1163.  Bex  v. 
Vipont.  1  T.  R.  125.  Bex  v.  Crowtker. 
6  T.  R.  75.  Bex  v.  BarwelL  In  which 
last  case  it  is  observed  by  Lord  Kenyon, 
that  the  precedent  in  Burn's  Justice 
(title  '<  Conviction")  is  erroneous  in  not 
stating  that  the  witnesses  were  exO' 
mined  in  the  presence  of  tke  defendant 
In  2  Ld.  Raym.  510.  Bex  v.  Fuller, 
Lord  HoU  says,  that  convictions  ought 
to  be  certain,  and  not  taken  upon  col' 
lection;  and  Lord  Mansfield  in  Bex 
V.  Litik^  1  Burr.  613.,  says,  that  con^ 
vidians  ought  to  be  taken  strictly. 
However,  it  has  of  late  been  held,  that 
if  it  appear  on  the  conviction  that 
the  evidence  was  given  on  the  same 
day  that  the  defendant  appeared  and 
pleaded,  the  court  will  presume  that 
it  was  given  in  his  presence,  3  Burr. 
1785.  Rex  v.  AiMn.    Cowp.  241.  Bex 


7  &  8  W.  3.  c  3.  s.  2.  has  also  the 
words  "  in  open  court;"  and  it  is  held, 
that  the  confession  contemplated  by  the 
statutes  of  £dw.  6.  is  a  confession  in 
open  court,  or  pleading  guilty:  any 
other  confession,  whether  made  to  per- 
sons in  authority  or  not,  is  evidence  in 


the  case,  and  must  be  proved,  like 
other  facts,  by  two  witnesses;  and  it 
will  have  its  weight  with  the  jury  ac- 
cording to  the  circumstances,  as  con- 
fessions have  in  all  other  criminal  cases. 
See  East's  P.  C.  p.  131.,  and  Foster's 
Crown  Law,  240,  Arc 
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form  aforesaid,  cannot  deny  the  said  oflfenoe ;  therefore  it  is 
considered  by  ns  the  said  jostices,  that  the  said  WtlUam  Satt^ 
ders  do  forfeit  (3)  and  pay  the  eum  of  10^  according  to  the 
form  of  the  said  statute,  one  moiety  of  which  said  sum  of  10^ 


v.Kempsam.  2  T.R.  IS.  Rex  v.  Thomp^ 
son.  7  T.R.  152.  Rex  v.  LoveL  8T.R. 
2M.  Rex  Y.  Swallow.  1  East,  639. 64«. 
Rex  V.  Sione.  (t) 

The  evidence  u  set  oat  in  the  prin- 
cipal case ;  for  it  is  necessary  that  the 
evidence  should  be  set  forth  particularly 
in  the  conviction,  that  the  court  may 
judge  whether  the  justice  has  convicted 
on  proper  evidence;  1  Str.  316.  Rex 
T.  Baker.  2  Str.  919.  Rex  v.  l^ead. 
Ibid.  999.  Rex  v.  Lioyd.  Andr.  81. 
Rex  V.  Bryan.  2  Burr.  1 165.  Rex  v. 
ViponL  3  Burr.  1063.  Rex  v.  JSSfl^ 
and  Rex  v.  Biuex  there  cited ;  in  which 
the  case  of  Rex  v.  Pulkn,  1  Salk.  369. 


is  denied  as  to  this  point  DougL  406. 
3d  edit  Rex  v.  Read.  2  T.  R.  18.  Rex 
Jlkompsan;  but  in  the  case  last  cited  the 
court  was  of  opinion,  upon  the  author- 
ity of  Rex  ▼.  Hartley,  Cald.  175.,  that 
the  evidence,  stating  generally  in  the 
language  of  the  act  of  parliament,  that 
the  defendant  did  keqt  and  use  a  gum 
to  kill  and  destroy  tke  game,  was  suffi- 
ciently set  forth ;  and  the  same  has  been 
recognised  in  6  T.  R.  177.  Rex  v.  jDa- 
ffis.  (k)  The  magistrate  ought  to  state 
in  the  conviction  the  whole  of  the  evi- 
dence for  and  against  the  defendant* 
8  T.  R.  2lO.*Rex  v.  Clarke.  But  the 
magistrate  is  the  sole  judge  of  the  wdght 


(t)  Nota.  In  this  case  Lord  JTen- 
yon  C.  J.  expressed  his  dissatisfaction 
with  this  presumption,  in  commenting 
on  7^  Kiny  v.  Thompson :  but  see 
7  East,  392.  The  King  v.  Crisp.  See 
also  4  B.  &  A.  616.  The  Kiny  v.  Glos- 
sop. 

(it)  9  East,  358.  The  Kiny  v.  Pearse. 
S.  P.  Where  the  Act  inflicting  the  pe- 
nalty directs  the  prosecution  to  be 
within  a  certain  time,  it  must  dbtinctly 
appear  by  the  evidence  stated  in  the 
conviction,  that  the  prosecution  was  in 
time ;  and  no  presumption  on  the  sub- 
ject can  be  admitted :  therefore,  where 
the  conviction  stated  the  witness  to 
have  deposed,  ^*  that  the  offence  was 
«  committed  on  the  22d  May^*  without 
naming  any  year,  it  was  held  bad. 
7  East,  146.  The  King  v.  Woodcock. 
But  if  the  year  necessarily  appear  in 
reference  to  some  other  part  of  the 
conviction,  it  is  sufficient  7  East,  389. 
The  Kiny  v.  Crisp.    The  offence,  how- 


ever, need  not  be  proved  to  have  been 
committed  on  the  precise^  day  laid,  al- 
though it  must  be  proved  to  have  been 
within  the  time  limited  for  the  pro- 
secution; therefore  it  has  been  held 
sufficient  to  lay  the  offence  to  have 
<*  been  committed  between  such  and 
•'  such  days.''  1  Salk.  378.  The  Kmg 
V.  Chandler.  10  Mod.  248.  The  Queen. 
V.  Simpson.  In  a  conviction  under  the 
5  Geo.  3.  c  14.  s.  3.  for  poaching  in  a 
fishery,  it  must  be  distinctiy  stated  in 
the  information  and  in  the  evidence  that 
the  proceeding  is  at  the  instance  of  the 
owner  of  the  fishery.  2  B.  &  A.  378. 
The  Kiny  v.  Daman.  1  Chitty  s  Rep. 
147.  S.  C.  [The  stat  5  Geo.  3.  c.  14. 
8.  3.  is  repealed  by  stat  7  &  8  Geo.  4. 
c  27.  s.  1.  The  substituted  statute  7  & 
8  Greo.  4.  c  29.  s.  4.  contains  a  simi- 
lar enactment ;  but  a  form  is  given  by 
s.  71.,  which  gets  rid  of  the  point  in 
i&a?  V.  Daman,  as  to  the  frame  of  con- 
viction, altogether.] 
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fihall  be  paid  to  the  use  of  our  aud  lord  the  king,  and  the  other  Sanders's 

moiety  thereof  shall  be  paid  to  the  said  James  Duel,  being  the  ^a^* 

first  bringer  of  the  said  WtJKam  Sanders  before  us  for  the  said  * 
offence,  according  to  the  form  of  the  said  statute ;  and  that 


of  the  evidence  given  before  him.  8  T.  R. 
588.  Rex  v.  Smith.  (/) 


(2)  The  vord  then  b  necessary ;  for« 
perhaps,  defendant  had  100/.  per  ann. 


a 


(/)  ''  But  if  the  magistrate  endeavour 
to  shelter  himself  from  detection  by 
merely  stating  the  fact  of  the  offence 
**^  in  the  terms  of  the  act  of  parliament, 
**  as  if  it  were  the  legal  effect  of  the 
•*  evidence^  when  the  evidence  itself 
**  would  not  warrant  the  conclusion,  he 
**  subjects  himself  to  a  criminal  inform- 
^  ation,  upon  a  proper  case  laid  before 
"the  court."  Per  Le  Blanc  J.  in 
9  East,  358.  The  King  v.  Pearse. 
[See  5  D.  &  R.  489.  Rex  v.  fVamfardy  in 
which  case  the  court  of  K.  B.  issued  a 
mandamus  for  the  amendment  of  a  re- 
cord of  a  conviction  by  setting  out  the 
evidence  on  which  the  conviction  was 
founded,  as  nearly  as  possible  in  the 
words  used  by  the  witnesses  in  sub- 
stance and  effect  See  also  4  D.  &  R« 
352.  In  re  Rix.  1  A.  &  £.  627.  Rex  v. 
Wilson.  3  Nev.  &  M.  753.  S.  C]  The 
court  cannot  interfere  to  quash  a  con« 
viction  for  defect  of  evidence,  unless  it 
be  such  as  that  no  reasonable  person 
could  draw  the  conclusion  which  the 
magistrate  has  drawn*  4  B.  &  A.  617* 
7%«  King  v.Glossop.  [1  B.  &  Ad.  382. 
Anon.']  Therefore  in  an  action  against 
a  magistrate,  a  conviction  by  him,  if  no 
defect  appear  upon  the  face  of  it,  is 
conclnsive  evidence  of  the  facts  con- 
tained in  it.  1  Brod.  &  Bing.  432. 
Briitain  v.  Kinnaird.  [3  B.  &  C.  649. 
Basien  v.  Carew.  5  D.  &  R.  558.  S.C. 
1  B.  &  Ad.  382.  Anon.  3  B.  &  Ad.  684. 
Asheroft  v.  Bourne,  2  B.  &  Ad.  395. 
Aldridge  v.  Haines.  1  Mann.  &  Gr.  257. 
Cave  y.  Mountain.  1  Scott^  K  R.  1 32. 
S.  C.      1  Q.  B.  ee.     Rex  v.  BoUon. 


4  Perr.  &  D.  679.  S.  C]  But  if  the  con- 
viction be  bad  on  the  face  of  it,  trespass 
will  lie  against  the  magistrate ;  16  East, 
IS.  Gray  v.  Coohson.  [5  M.  &.  S.  314. 
Grooms  v.  Forester.  M'Clel.  &  Y.  469. 
Gimbert  v.  Coyney.  4  A.  &  £.  515. 
Morgan  v.  Brown.  6  Nev.  h  M.  57* 
S.  C.  2  M.  &  W.  335.  Griffiths  v. 
Harries.  5  A.  &  E.  359.  Day  v. 
King.  6  Nev.  &  M.  845.  S.C.  8  A.  & 
£.  124.  Neicman  v.  Lord  Hardwicke. 
3  Nev.  &  P.  368.  S.  C]  ;  unless  the  con- 
viction  has  been  previously  quashed, 
when  the  form  of  the  action  must  be  in 
casSf  by  43  Geo.  3.  c.  141.;  which  sta- 
tute is  confined  to  cases  where  there 
has  been  a  conviction;  12  East,  71. 
Massey  v.  Johnson ;  and  where  that 
conviction  has  been  quashed.  Gray  r. 
Cookson,  [3  B.  &  C.  409.  Rogers  v.  Jones. 

5  D.  &  R.  268.  S.  C.  This  statute  does 
not  protect  the  convicting  justice  from 
an  action  of  trespass,  although  the  con. 
viction  has  been  quashed^  where  he  has 
acted  without  jurisdiction.  2  G.  &  D. 
133.  Jones  v.  Gurdon."]  .Where  an  in- 
formation charged  a  pauper  with  return* 
ing  unlawfully  without  a  certificate  to 
a  parish  from  which  he  had  been  re- 
moved^  and  the  pauper  on  being  brought 
before  the  magistrate  confessed  himself 
guilty,  it  was  held  that  the  conviction 
need  not  state  any  express  act  of  va- 
grancy in  the  party  returning,  it  being 
for  him  to  shew  in  his  defence  that  he 
did  not  return  in  a  state  of  pauperism  ; 
and  of  course  that  no  action  would  lie 
against  the  magistrate.  S  B.  &  A.  103. 
Mann  v.  Dover s.    In  an  action  against 
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Case. 


he  the  said  William  Sanders  be  committed  to  the  next  gaol  of 
the  said  county,  there  to  remain  until  he  shall  pay  the  said 
sum  of  10^  to  the  uses  aforesaid,  according  to  the  fotm  of  the 
said  statute. 


at  the  time  he  kept  the  gun,  though 
not  at  the  time  of  the  conviction.  See 
3  Mod.  280.  Bex  v.  Silcot.  Sir  T. 
Raym.  378.    JRex  v.  Alsap, 

(3)  There  must  be  a  judgment  of  for- 
feiture. 2  Str.  858.  JRex  v.  Hawks. 
Fitzg.  124.  S.  C.    2  Burr.  1166.    Bex 


V.  Viponif  per  Wilmat  Justice,  which 
see :  see  also  7  T.  R.  238.  Rex  ?. 
Harris:  but  1  Salk.  378.  Bex  t. 
Chandler^  is  contrary ;  see  also  6  T.  R. 
220.  Bex  y.  Bhodes.  (m)  Where  the 
statute^  upon  which  the  convietion 
is  founded,  distributes  the  penalty  in 


a  magistrate  for  a  malicious  conviction, 
it  is  necessary  for  the  plaintiff  to  prove 
what  evidence  was  given  before  the  ma- 
gistrate ;  for  the  magistrate  has  nothing 
to  do  with  the  innocence  or  guilt  of  the 
party,  except  as  they  appear  before  him 
in  evidence.  5  Taunt.  580.  Hurley  v. 
Hethune,  The  conviction  may  be 
drawn  up  in  form  at  any  time,  even  after 
the  penalty  has  been  levied,  provided  it 
be  warranted  by  the  facts  of  the  case. 
1  East,  186.  The  King  v.  Barker. 
1 2  East,  76.  Massey  v.  Johnson.  1 5  East, 
343.  The  King  v.  Allen.  16  East,  20. 
Gray  v.  Cookson,  [But  after  a  con- 
viction has  been  quashed^  on  appeal  or 
certiorari^  for  defects  on  the  face  of  it, 
it  is  not  competent  for  the  convicting 
justice  to  protect  himself  from  an  action 
by  drawing  up  another  more  formal  one 
for  the  same  offence ;  nor  can  he  do  so 
after  the  defendant,  taken  under  a  war- 
rant founded  on  and  reciting  a  de- 
fective conviction,  has  been  discharged 
by  habeas  corpus^  though  the  convic- 
tion itself  has  not  been  removed  or 
quashed.  1  Q.  B.  712.  Chaney  y.Paytie. 
1  G.  &  D.  348.  S.  C.  And  a  different 
rule  prevails  as  to  orders  of  justices ; 
for  an  ordef  cannot,  like  a  conviction, 
be  returned  to  the  sessions  in  an  amend- 
ed form.  5  B.  &  Ad.  439.  Bex  v.  Che- 
shire (Justices of). 2Ney.&M.  827.  S.C. 
So  with  respect  to  a  commitment,  the 
warrant  cannot  be  made  up  at  any  time^ 


u 


ti 


« 


like  a  conviction,  but  must  be  drawn 
up  in  writing  before  the  party  com- 
mitted is  sent  to  prison.  4  B.  &  Ad. 
lis,  Hutchinson  T.  Lowndes,  1  Nev.& 
M.  674.  S.C]  By  stat  3 Geo.  4.  c23. 
a  general  form  of  conviction  is  given  to 
be  used  in  all  cases  where  no  particalar 
form  is  directed  by  any  other  Act ;  and 
by  the  third  section  of  the  Act  it  is 
enacted,  <*  that  in  all  cases  where  it 
'^  appears  by  the  conviction  that  the 
<'  defendant  has  appeared  and  pleaded, 
**  and  the  merits  have  been  tried,  and 

that  the  defendant  has  not  appealed 

against  the  said  conviction  where  an 
^*  appeal    is '  allowed,  or  if  appealed 

against,  the  conviction  has  been  af- 
**  firmed,  such  conviction  shall  not 
"  afterwards  be  set  aside  or  vacated  in 
<*  consequence  of  any  defect  of  form 
<*  whatever,  but  the  construction  shall 
**  be  such  a  fair  and  liberal  constraction 
«  as  will  be  agreeable  to  the  justioe 
"  of  the  case."  [As  to  what  shall  be 
regarded  as  **  defects  of  form  "  within 
this  and  similar  clauses,  see  8  T.  R.  536> 
Bex  y.Jvkes.  6  D.  &  R.  143.  Bex  v. 
North.  1  A.  &  E.  481.  Bex  y.FTflW. 
3  Nev.  &  M.  632.  S.  C] 

(m)  It  seems  that  the  adjudication 
n^  not  be  that  the  party  shall  be 
committed,  if  he  do  not  pay  the  pe- 
nalty: the  justices  may  commit  him 
afterwards,  if  he  refuse  to  pay.  3  M.  & 
S.  331.  The  King  v.  i7e^. 


Trin.  22  Car.  11.  Regis. 


263  c 


certain  proportionsy  it  is  sufficient  to 
state  generaUy  in  tiie  adjudication,  that 
tiie  penalty  shall  be  distributed  as  the 
statute  directs.  1  Salk.  383.  Eex.  y. 
Barret*  But  where  the  statute  leaves 
it  discretionary  in  the  justices  to  distri- 
bute the  penalty  in  such  proportions  as 
they  shall  direct^  the  distribution  forms 
part  of  the  judgment^  and  must  there- 
fore appear  upon  the  conviction  itself. 


2  T.  R.  96.  Bex  y.  Dempsey.  (n) 
Where  an  Act  gives  power  to  a  magis- 
trate on  a  summary  conviction  to  award 
the  reasonable  charges  of  taking  a  dis- 
tress, he  must  ascertain  the  amount  in 
the  conviction ;  and  an  adjudication  that 
the  defendant  should  pay  the  reasonable 
charges  of  the  levy  is  bad.  1  East,  189. 
Rex  y.  Symonds.  See  5  East,  339.  Rex 
v.  PachetL 


(n)  [4  D.  &  R.  72.  Rex  v.  Payne.^ 
So    where    the    penalty    is    directed 
to  be  distributed  t6  several  classes  of 
persons,  and  it  is  uncertain  whether 
one  or  more  of  the  classes  exist  or  not. 


there  must  be  a  special  adjudication 
distributing  the  penalty.  8  East,  568. 
The  King  v.  Seale.  [5  M.  &  S.  133. 
Rex  V.  Smith,"} 


Sanders's  Case,  by  Conviction  of  Easter  Term.         Case  39. 


^ANDERS  was  convicted  before  two  justices  of  peace  for 
A3  the  county  of  Surrey y  for  having  and  keeping  a  hand-gun 
and  for  shooting  with  it^  against  the  form  of  the  statute  of 
33  H.  8.  c  6.,  for  which  he  was  adjudged  to  pay  10/.,  the 
one  moiety  thereof  to  the  king,  and  the  other  to  the  party 
who  brought  him  before  the  said  justices,  and  was  conunitted 
to  prison  in  execution  until  he  should  pay  the  said  10^  And 
in  Easter  term  last  he  brought  a  habeas  corpusy  and  a  certiorari 
to  remove  the  record  of  conviction  into  the  King's  Bench,  and 
it  was  moved  to  be  quashed  for  divers  exceptions. 

And  now  in  this  term  it  was  quashed  for  this  exception, 
namely,  that  the  conviction  was  said  to  be  before  Thomas 
Brent  and  George  Brown  esquires,  two  justices  of  our  said  lord 
the  king  to  keep  his  peace  in  the  said  county ;  but  the  word 
assigned  was  omitted ;  for  it  ought  to  have  been  assigned  to 
heep;  and  so  it  does  not  appear  whether  the  justices  were 
assigned  to  keep  the  peace  or  not.  (5) 


&C.  1  Sid  419. 
1  Vent  SB.  39. 
2Keb.5SI.5S7. 
A  conviction  for 
shooting  with 
a  hand-gun 
before  two  Jus- 
tices to  keep  the 
peace,  omitting 
the  word  as- 
tignedj  quashed 
for  that  omis- 
sion. 


(5)  It  seems  questionable  whether 
the  omissioQ  of  the  word  assigned  would 
now  be  considered  a  sufficient  ground 
to  quash  the  conviction.  It  is  stated  that 
they  yfete  justices  of  the  king  to  keep  his 
peace ;  that  seems  a  sufficient  description 
of  their  being  justices  of  the  peaccy  which 


is  all  that  is  required  by  the  statute. 
From  the  report  in  1  Vent.  33.,  it  ap- 
pears that  another  objection  was  taken 
to  the  conviction,  that  it  wanted  the 
words  necnon  ad  diversas  felonias,  &c, ; 
but  the  court  disallowed  the  objection, 
and  took  a  difference  between  indict" 
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Sanders's  Case. 


Sanders's 
Case. 


Note:  This  conviction  was  before  two  justices  of  the 
peace ;  but  the  statute  gives  authority  to  one  justice  only 
being  the  next  justice  of  the  eonnty  where  the  offence  was 
committed^  to  oommit  the  ofEsnder  for  the  forfeiture.  But  it 
does  not  appear  here  whether  either  of  the  said  two  justices 
was  the  next  justice  or  not ;  which  was  another  exception  that 
was  intended  to  have  been  moved ;  but  the  conviction  beiog 
quashed  for  the  other  exception  above  mentioned^  it  was  not 
moved  (6)  Gee  and  Saunders  of  counsel  with  the  said 
Sanders* 


fnents  before  justices  at  sessions  and  can- 
vietions.  In  the  former  case  it  is  neces- 
sary to  add  that  part  of  their  commis- 
sion in  a  return  to  a  certiararij  but  not 
in  the  latter. 

(6)  This,  it  should  seem,  would  have 
been  a  fatal  objection ;  for  no  other  but 
the  iiea:^  justice  haa  any  jurisdiction  by 
the  statute.  Dalt.  Justice,  c.  6.  3  Bac 
Abr.  293.  tit  <'  Justice  of  the  Peace." 
Dougl.  661.  Sd  edit  JRex  v.  PitU.  And 


the  precedents  are  so.  See  in  Bum's 
Justice,  tit  '<  Game/'  a  precedent  of  a 
conviction  upon  this  statute  taken  from 
Dalton.  Sir  W.Jones,  170.  Co/e's  case, 
5  Rep.  71*  b.  St.John*s  case.  Where 
a  statute  says  the  next  justice,  it  must  be 
the  next ;  but  where  it  says  justices  of 
the  peace  in  or  near  the  pkux^  any 
justice  of  the  peace  in  the  county  will 
serve*    S  Baa  A  br.  293,  (o) 


(o)  Where  a  statute  gives  jurisdic- 
tion to  justices  of  the  peace  ^'  residing 
'<  near  to  the  place  where  the  offence  ia 
**  committed,"  this  must  be  understood 
to  mean  justices  of  the  peace  of  the 
same  county  where  the  offence  was 
committed,  residing  near  the  place: 
therefore,  where  the  conviction  was  for 
Keeping  an  illicit  still,  and  the  evidence 
shewed  that  the  still  was  found  in  the 
garden  of  a  houscy  which  house  was 
within  the  county  for  which  the  justices 
acted,  but  it  was  not  shewn  that  the 
garden  was  within  the  county,  the  con- 
viction was  held  bad.  14*  East,  267. 
The  King  v.  Chandler, 


The  Stat  3  Geo.  4,  c  23.,  intituled 
"  An  act  to  facilitate  summary  pro* 
**  eeedings  before  justices  of  the  peace 
**  and  others"  (after  reciting  that  great 
inconveniences  often  arise  in  summary 
proceedings  before  justices  of  the  peao^ 
&c  for  the  want  of  a  general  form  of 
conviction,)  gives  a  form  in  which  all 
convictions  (except  in  cases  wherein  a 
particular  form  hath  been  directed) 
may  be  drawn  up  mutatis  mutandis* 
[As  to  variances  from  the  prescribed 
form,  see  1  Q.  B.  74*7.  Nixon  v.  Nan$tey^ 
IG.&D.  370.  S.C] 
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Osborne  versus  Rogers,  Executor  of  Weston.  Case  40. 

Fasch.  21  Car.  IL  Regis.    RoL  109. 

-^^^*''^|T1E  it  remembered  that  heretofore,  to  wit,  in  the   same  entry. 
-*-'  term  of  St  HUary  last  past  before  our  lord  the   ^  ^^  ^*' 
king  at  JFestmmster  came  Robert  OAome  gent  by  John  John' 
son  his  attorney,  and  brought  here  into  the  court  of  our 
said  lord  the  kbg  then  there  his  certain  bill  against  George 
Rogers  doctor  of  phyac,  executor  of  the  last  wiU  and  testa- 
ment of  WiUiam  Weston  gent,  deceased,  in  the  custody  of  the 
marshal,  &c.  of  a  plea  of  trespass  upon  the  case ;  and  thei« 
are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe  ; 
which  said  bill  follows  in  these  words,  to  wit ;  London,  to 
wit,  Robert  Osborne  gent,  complains  of  George  Rogers  doctor 
of  physic,  executor  of  the  last  will  and  testament  of  WilUaan 
Weston  gent,  deceased,  being  in  the  custody  of  the  marshal  of 
the  marshalsea  of  our  lord  the  king  before  the  king  himself; 
for  that  whereas  the  said  Robert  had  served  one  John  Weaver  plaintiff  bad 
gent,  for  the  space  of  three  years  next  before  the  21st  day  of  ^^  ^'^'  ** 
March  in  the  year  of  our  Lord  1647,  and  in  that  service  had  eOL  a-ycar; 
gained  the  sum  of  6021  a-year ;  and  the  said  Robert  Osborne 
so  being  in  the  service  of  the  said  John  Weaver  afterwards;, 
to  wit,  on  the  said  2l8t  day  of  March  in  the  year  last  afore^ 
said,  at  London  aforesaid,  to  wit,  in  the  parish  of  St.  Dunstan  a  diMoone  was 
in  the  West  in  the  ward  of  Faringdan  Without,  a  certain  dis-  *^  jT*^^  j 
course  was  had  and  moved  between  the  said  William  in  his  plaintifTk  mo- 
lifetime,  and  one  Helen  Osborne  mother  of  the  said  Robert,  of  ^S^'^^j^ 
and  concerning  him  the  said  Robert,  and  of  and  concerning  tiff  into  his 
the  retaining  of  the  said  Robert  in  the  service  of  the  said  "^'^^"^ 
WiUiam;  whereupon  he  the  said  William  in  his  lifetime, 
afterwards,  to  wit,  on  the  same  day  and  year  at  London  afore* 
said  in  the  parish  and  ward  aforesaid,  in  consideration  that  he 
the  said  Robert  at  the  special  instance  and  request  (1 )  of  the  said 

(1)  These  words  are  neceaaary  to  be  by  the  plaintiff  for  the  testator  in  his 

laid  in  the  declaration  in  order  to  sup-  lifetime  for  several  years  then  past,  is  not 

port  the  action.    It  is  held  that  a  con-  sufficient  to  maintain  an  assumpsit  un- 

sideration  executed  and  past,  as  in  the  less  it  was  moved  by  a  precedent  request, 

present  ess%{z),  the  service  performed  and  so  laid,  (a)  For  it  is  not  reasonable 


(z)  [This  is  a  mistake;  for  it  will  cedent  request  in  cases  where  the  con- 
be  seen,  on  looking  at  the  Entry,  that  sideration  was  executed  and  bygone  at 
the  consideration  here  is  executory.]  the  time  of  the  promise,  and  in  these 

(a)  [It  is  necessary  to  lay  a  pre-  cases  only.    2  C.  M.  &  R.  49.  King  v. 
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Osborne  versus  Rogers, 


OSBORKE  r. 

Rogers. 


In  considera- 
tion plaintiff 


WUUam  would  senre  the  said  WiUiamj  and  bestow 
and  labour  in  and  about  the  business  of  him  the  siud  ffUBamy 
undertook  and  then  and  there  fladthfully  promised  the  said 
Roberty  that  he  the  said  WUUam  would  receive  the  sud  Robert 


that  one  man  shoald  do  another  a  kind- 
ness, and  then  charge  him  with  a  re- 
compense :  this  would  be  obliging  him 
whether  he  would  or  not,  and  bringing 
him  under  an  obligation  without  lus 
concurrence. {b)  Therefore, where A*% 
senrant  was  arrested  in  London  for  a 
trespass,  and  J.  S^  who  knew  A^  bailed 
him,  and  afterwards  ^.,  for  his  friend- 
ship^ promised  to  save  him  harmless, 
and  •/.  S.  comes  to  be  charged;  yet  it 
is  held  that  this  is  no  consideration  to 
ground  an  auumpsUy  because  the  bail- 
ing, which  was  the  consideration,  was 
past  and  executed  before,  (e)  But  it 
had  been  otherwise  if  the  master  had 
previously  requested  him  to  become  bail 
for  his  servant ;  Dyer,  272.  a.  Hvnt  v. 
BaU.  1  RoL  Abr.  11.  (Q.),  pL  2,  3. ; 
because  the  promise  is  not  a  naked  one. 


but  couples  itsdf  with  the  precedent 
request,  and  with  the  merits  of  the 
party,  which  were  procured  by  that 
request,  and  is  therefore  founded  upon 
a  good  coQsideration.  Hob.  106.  Lamp- 
leigh  V.  JBraiihw€uie,  1  RoL  Abr.  11. 
(Q.),  pL  5,  6.  S.  P.  Cro.  Jac  18. 
Borden  v.  Tluniu  But  where  a  party 
derives  benefit  from  the  consideration 
it  is  sufficient,  because  equivalent  to  a 
previous  request ;  as  where  a  man  pays 
a  sum  of  money,  or  buys]  any  goods  for 
me  without  my  knowledge  or  request, 
and  afterwards  I  agree  to  the  payment, 
or  receive  the  goods,  this  is  equivalent 
to  a  previous  request  to  do  so;  but 
it  is  still  necessary  to  aver  in  the 
declaration,  that  it  was  money  paid  and 
laid  out  for  me  at  my  special  instance 
and  requesfy  and  my  subsequent  conduct 


Sears.  3  Bing.  N.  C.  710.  Tipper  v. 
BiekndL  4  Scott,462.  S.  C.  1  Mann.  & 
Gr.  166.  Thamion  v.  Jem^ns.  1  Scott, 
N.  R.  52.  S.  C.  And  even  in  these 
cases  it  is  not  necessary,  if  the  act  stated 
as  the  consideration  cannot,  from  its 
nature,  have  been  gratuitous,  but  im- 
ports an  obligation  to  pay;  as  in  the 
common  count  for  money  lent,  or  goods 
sold  and  delivered.  1  Mann.  &  Gr. 
266,  note.  1  Dowl.  &  L.  984i.  Viciors 
V.  Davis.  But  the  same  doctrine  will 
not  apply  to  the  count  for  money  paid ; 
because  no  man  can  be  a  debtor  for 
money  paid,  unless  it  was  paid  at  his 
request.  *— A  past  consideration,  from 
which  the  law  implies  a  promise,  is  not, 
generally  speaking,  sufficient  to  main- 
tain any  other  promise  than  that  which 
the  law  implies.  5  M.  &  W.241.  Hop- 
kins  V.  Logan.  8  M.  &  W.  790.  Jadk- 
son  V.  Cobbing,    6  M.  &  W.  458.  Gran- 


ger V.  Collins.  3  a  B.  234.  Boseorh 
V.  Tkamas.  2  G.&D.  508.  S.  C  C.  P. 
T.  T.  1844.  Eag  v.  DuUon  (not  yet 
reported).^ 

{b)  So  even  an  affidavit  (to  hold  to 
bail)  of  debt  for  money  lent,  and  for 
goods  sold  and  delivered,  and  for  work 
and  k&bour,  has  been  held  irregular, 
because  it  omitted  to  state  that  it  was 
<<  at  the  instance  and  request  of  the  de- 
fendant,'* although  it  stated  that  it  was 
**^  to  and  for  his  use,  and  on  hb  behalf." 
5  M.  &  S.  446.  Dumford  v.  MessUer. 
[But  see  1  Bing.  338.  Berry  v.  Per- 
nandes.  8  Moore,  332.  S.  C.  caniriu 
See  also  Victors  v.  Davis^  suprdy  n.  (a).] 

(c)  Bat  if  it  had  been  laid  to  have 
been  done  at  the  defendant's  request, 
it  should  seem  that  defendant's  receiv- 
ing the  servant  again,  and  taking  the 
benefit  of  his  service,  would  have  been 
sufficient  evidence  of  such  request 
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into  his  the  sud  WillianCB  service^  and  would  look  upon  him 
the  said  Robert  as  his  own  son,  and  would  very  amply  pro- 
vide for  him  the  said  Robert  And  the  said  Robert  in  fact 
says,  that  he  the  said  Robert,  confiding  in  the  said  promise 
and  undertaking  of  the  said  William  in  form  aforesaid  made, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  London 


OSBORNS 
V.  ROOKRS. 


would  tierre  the 
said  William,  he 
undertook 
amply  to  pro- 
vide for  him. 


will  be  evidence  of  it  So  where  oj- 
ntmpsii  was  for  work  and  labour  done 
by  the  plaintiff  for  the  defendant,  in 
consideration  whereof  he  promised  to 
pay;  after  judgment  by  default  and 
error  brought,  it  was  objected  that 
this  was  a  past  consideration,  and  not 
bein^  laid  to  be  done  at  the  defendants 
request,  it  could  be  no  consideration  to 
raise  an  assumpsit.  The  court  said, 
they  took  the  rule  of  law  to  be,  that  a 
past  consideration  is  not  sufficient  to 
support  a  subsequent  promise,  unless 
there  was  a  request  of  the  party,  either 
express  or  implied,  at  the  time  of  per- 
forming the  consideration ;  but  where 
there  was  an  express  request  at  the  time, 
it  would  in  all  cases  be  sufficient  to  sup- 
port a  subsequent  promise;  and  how- 
ever the  declaration  might  be  sufficient 
after  a  verdict,  yet  it  was  not  so  after 
a  judgment  by  default,  and  the  judg- 
ment was  reversed.  2  Str.  933.  Hayes 
V.  Warren.  S.  C.  2  Barnard.  Rep.  K.  B. 
55.71.140.  See  antd,  228.  note.  And 
though  proof  of  a  precedent  request. 


in  most  cases,  necessarily  arises  out  of 
the  circumstances  of  the  transaction, 
yet  it  18  sometimes  necessary  to  prove 
the  request  by  express  evidence.  As 
where  tenant  from  year  to  year  of  a 
house,  at  a  yearly  rent,  became  a  bank^ 
nipt  in  the  middle  of  the  year,  and  his 
assignees  entered  and  kept  possession 
for  the  remainder  of  the  year,  it  was 
held  that  the  landlord  could  not  main- 
tain  an  action  for  use  and  occupation 
against  the  assignees,  for  the  bankrupts 
occupation  as  well  as  their  own,  with- 
out proving  their  request  for  the  bank- 
rupt to  occupy  during  the  time  that 
elapsed  before  the  bankruptcy.  2  H. 
Black.  319.  Naish  v.  TaOoclu  (d)  So 
where  a  person  pays  money  to  another 
upon  my  account  without  my  request, 
assumpsit  will  not  lie  without  an  ex- 
press promise  to  repay  it ;  for  I  may 
have  a  good  reason  to  resist  the  pay- 
ment of  the  money,  and  another  per- 
son shall  not  pay  it  for  me,  whether  I 
will  or  not.  1  T.  R.  20.  Su^s  v. 
Lewis,  (e) 


(d)  The  case  of  Richardson  v.  Hcdl, 
1  Brod.  &  Bing.  50.,  was  determined  on 
the  same  principle,  it  being  there  held 
that  a  husband  is  not  liable  to  be  sued 
alone  for  the  use  and  occupation  of  a 
house  by  his  wife  dum  sola,  as  it  can- 
not be  said  that  she  occupied  at  his 
request 

(e)  It  should  seem  that  an  express 
promise  is  not  necessary  in  such  a  case, 
and  that  where  it  has  been  made,  the 
aetion  is  not  sustainable  on  account  of 


the  promise  considered  as  a  promise,  but 
on  account  of  its  amounting  to  a  sub- 
sequent assent,  which  if  given  in  any 
other  form  of  words  than  that  of  a  pro- 
mise, or  by  any  other  act  whatever, 
would  be  equally  strong  evidence  of 
a  previous  request,  upon  the  maxim 
**  omnis  raHhabitio  retrotrahitur  et  man' 
**  data  aquiparaiur,"  For  instance,  if 
the  payment  made  by  the  plaintiff  be 
compulsory,  the  law  raises  an  implied 
promise  on  the  part  of  the  defendant 
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OSBORNK. 

r.  Rogers. 


ATemsent  that 
plaintiflTveot 
into  hisfenriee» 
and  served  him 
until  such  a  time 
without  any 
salary; 

•[  265  ] 

and  afterwaras 

thesaidWilliam 

died. 


aforesaid  in  the  parish  and  ward  aforesaid,  went  into  the  ser- 
vice of  the  s^d  WUHam,  and,  at  London  aforesaid  in  the  pa- 
rish and  ward  aforesaid,  served  the  sud  WUHam  from  thenoe 
*  until  the  first  day  of  November  in  the  16th  year  of  the  reign 
of  our  lord  Charles  the  Second  now  king  of  England,  and 
during  all  the  sud  time  bestowed  his  labour  and  care  in 
and  about  the  business  of  the  said  fFilHam  with  the  greatest 
diligence,  without  any  reward  or  salary  therefore  given  to 
him  by  the  said  fFilHam,  and  that  the  said  ffilUam  after- 
wards, to  wit,  on  the  9th  day  of  December  in  the  18th  year  of 
the  reign  of  oiir  said  lord  the  now  king,  at  London  aforesaid 
in  the  parish  and  ward  aforesaid,  died  intestate  (2),  and  pos- 


'  (2)  Hence  it  appears,  that  the  de- 
fendant was  executor  de  ton  tort;  for  it 
b  stated  that  Wetion  died  iniestaiey  and 
consequently  the  defendant  could  not 
he  a  rightful  executor ;  not  that  it  was 
at  all  necessary,  nor  is  it  usual,  to  state 
in  the  declaration,  whether  the  de- 
ceased died  intestate,  or  nuide  a  wilL 
However,  as  it  is   so  stated,  it  may 


not  be  improper  to  observe,  that  if 
a  man  intermeddles  with  the  goods  of 
an  intestate,  without  taking  out  ad- 
ministration, he  is  an  executor  de  son 
tort;  and  the  slightest  circumstance  of 
intermeddling  is  sufficient  to  make  him 
sa  Dyer,  166.  b.  in  margine.  2  T.  R. 
100.  Padffet  v.  Priest  (/)  He  cannot 
retain  for  his  own  debt ;  otherwise  the 


to  repay  him;  and  the  compulsion  is 
evidence  of  the  request.  Therefore, 
where  one  is  surety  for  another,  and 
is  compelled  to  'pay  the  whole  debt,  he 
may  maintain  an  action  of  assumpsit 
for  money  paid,  Mrithout  any  actual 
request  or  promise  on  the  part  of  the 
defendant.  2  T.  R.  100.  Toussaint  v. 
MartinnanL  So  where  two  or  more 
persons  are  sureties  for  another,  and 
one  of  them  b  compelled  to  pay  the 
whole  debt,  an  action  for  money  paid 
lies  against  the  co-sureties  for  their 
respective  proportions,  on  the  implied 
request  and  promise.  2  Bos.  &  Pull. 
26S,  Cowell  v.  Edwards.  Ibid.  270. 
Deering  v.  Lord  Winchelsefu  [14  Ves. 
164.  Craythome  v.  Swinburne.  6  M.  &  S. 
158.  Holmes  v.  Williamson.  6  B.  &  C. 
689.  Browne  v.  Lee.  9  D.  &  R.  700.  S.C. 
M.  &  Malk.  247.  Knight  v.  Hughes. 
3  C.  &  P.  467.  S.  C.  6  M.  &  W.  153. 
Davies  v.  Humphreys*    8  M.  &  W.  538. 


PiU  V.  Purssord.']  So  by 
their  principal.  5  Esp.  17L  Fisher  v. 
FeUows..  So  by  the  owner  of  goods 
distrained  for  rent  on  the  defendant's 
premises,  and  redeemed  by  the  pUuntiff. 
8  T.  R.  308.  ExaU\.  Partridge.  [6  B. 
&  C.  439.  Pownal  v.  Ferrand.  9  D.  & 
R.  603.  S.C.  7  Bing.  246.  Bleaden  v. 
Charles.  5  Moa  &  P.  14.  S.  C.  See 
3  A.  &  £.  331  •  Spencer  v.  Parry.  4  Nev. 
&  M.  770.  S.C]  But  if  the  defendant 
become  surety  for  a  third  person  at  the 
instance  of  the  plaintiff,  and  the  plain- 
tiff pay  the  debt,  he  cannot  sue  the  de- 
fendant for  contribution.  2  Esp.  478. 
Turner  v.  Davies.  And  in  all  cases 
the  plaintiff  must  have  actually  paid 
money  to  enable  him  to  maintain  this 
action.  1 1  East,  52.  Moore  v.  Pyrke. 
2  B.  &  A.  51.  Maxwdl  v.  Jameson. 
[10  B.  &C.  3i6.  Power  v.  Butd^, 
per  Parhe  J.] 

(/)  2  T.  R.  587.  Edwards  v.  Har^ 
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seesed  of  a  real  and  personal  estate  together,  to  the  value  of 
30,000£  and  more,  and  had  no  chfldren  of  his  own.  Yet 
the  said  William,  at  the  time  of  his  death,  or  at  any  time  in 
his  lifetime,  after  the  making  of  the  said  promise  and  under- 
taking hitherto,  did  not  very  amply  provide  for  the  said  Robert, 
nor  give  to  the  said  Robert  any  compensation  for  his  said  ser- 
vice, except  the  sum  of  20L ;  which  was  not  a  sufficipnt  com- 
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Osborne 
V.  Rogers. 

Breach. 


creditors  of  the  intestate  would  be  run- 
ning a  race  to  take  possession  of  his 
goods,  without  obtaining  administration 
to  him ;  and  therefore  if  such  an  exe- 
cutor  pleads  a  retainer  to  satisfy  his 
own  debt,  the  plaintiff  may  reply  that 
be  is  an  executor  cfe  ton  tori.  Yelv*  1S7. 
Alexander  v.  Zone.  (^)  See  the  form 
of  such  a  replication.  Lib.  Plac  156. 
pi.  98.  1  Mod.  En 1 199.  For  he  can  only 
be  charged  in  the  writ  and  declaration 
as  executor  generally ;  for  there  is  no 
other  form,  whether  he  be  a  rightful 
or  a  wrongful  executor.  5  Rep.  21.  a. 
CouUer*B  case.  1  Mod.  206.  Prince  t. 
Rowmm.  S.  C.    2  Mod.  5U    But  if  he 


afterwards,  even  pendente  Ute,  obtains 
administration,  he  may  retain ;  for  it  le- 
galises those  acts  which  were  tortious  at 
the  time.  2  Vent  180.  Pyne  v.  Wool^ 
land.  Sty.  SS7.  WilHamson  v.  Nor- 
witch,  (h)  And  therefore,  if,  subse- 
quent to  the  replication  that  he  is  exe- 
cutor de  son  tort,  he  obtains  administra- 
tion, he  may  rejoin  that  fact  by  way  of 
plea  puis  darrein  continuance  ;  for  it  is 
consistent  with  the  retainer  in  the  plea. 
2  Str.  1106.  Vaughan  v.  Browne.  S.C- 
Andr.  S28.  And  if  he  plead  plene  ad- 
ministravit,  he  shall  not  be  charged  be- 
yond the  assets  which  came  to  his  hands. 
Dyer,  166.  b.  in  margine.(t) 


ben.  Although  a  person  cannot  be 
charged  as  executor  de  son  tort  while 
he  acts  under  a  power  of  attorney  made 
to  him  by  one  of  several  executors  who 
has  proved  the  will,  yet  if  he  continue 
to  act  after  the  death  of  such  executor, 
he  may  be  charged  as  executor  de  son 
tort,  though  he  act  under  the  advice  of 
another  of  the  executors  who  has  not 
proved.  4  M.  &  S.  175.  Cottle  v.  Al- 
drich.  But  there  are  many  acts  which 
a  stranger  may  do  without  incurring 
the  hazard  of  being  considered  an 
executor  de  son  tort ;  as  directing  the 
funeral,  making  an  inventory  of  the 
deceased's  property,  providing  neces- 
saries for  his  children,  and  other  acts  of 
charity.  Toller's  Law  of  Executors, 
3d  edition,  p.  41.  [4  M.  &  W.  9.  Serle 
V.  Waterwor^,  Ibid.  378.  Camden  v. 
Fletcher.^ 


(g)  3  T.  R.  586.  Curtis  v.  Vernon. 

(A)  Ibid. 

(t)  [And,  in  support  of  his  plea,  he 
may  give  in  evidence  the  payments  by 
himself  of  just  debts  of  the  deceased, 
of  equal  or  superior  degree  to  that  on 
which  the  action  is  brought,  which  have 
exhausted  the  assets.  And  even  after 
action  brought  he  may  apply  the  assets 
which  are  in  his  hands  to  the  payment 
of  a  debt  of  superior  degree,  and  plead 
such  payment  in  bar  of  the  action. 
2  B.  &  Ad.  309.  Ozenham  v.  Clapp.^ 
A  creditor  taking  goods  in  payment 
from  an  executor  de  son  tort,  cannot 
protect  ^himself  against  the  rightful 
executor,  although,  if  the  payment  be 
just,  he  shall  be  recouped  in  damages. 
4  East,  441.  Mountford  v.  Gibson. 
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OSBORNK 

V,  Rogers* 


Imparlance. 


Plea. 


Plaintiff  vent 
into  the  aervioe 
oftheaaid  W. 
on  the  day  spe- 
cified in  the 
declaration,  and 
continued 
therein  until 
Slst  Dec.  1658. 


Pluntiffon 
Slat  Decem- 
ber, 1658, 
quitted  the 
▼ice  of  the 
deceased 
and  traversea 
the  senrioe  for 
the  whole  time 
in  the  declara- 
tion. 

♦[  266  ] 


Special 
demurrer. 


Defendant 
haa  tiaferaed 
A  natter  not 
traTtTHblc 


pensation  for  his  said  service,  (although  to  do  this  he  the  said 
fFiUiam  in  his  lifetime,  and  the  said  George  after  the  death  of 
the  said  fFUHam,  to  wit,  on  the  first  day  of  January  in  the 
20th  year  of  the  reign  of  oar  said  lord  the  now  king,  at  Lon-^ 
don  aforesaid  in  the  parish  and  ward  aforesaid,  was  often 
requested  by  the  said  Robert);  wherefore  he  the  said  Robert 
says  that  he  is  worse,  and  has  damage  to  the  value  of  100021 : 
and  therefore  he  brings  suit,  &c.    • 

And  now  at  thb  day,  to  wit,  Wednesday  next  after  fifteen 
days  of  Easter  in  this  same  term,  until  which  day  the  said 
George  Rogers  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  fVestminstery  comes  as 
well  the  said  Roberthj  his  said  attorney,  as  the  ssdd  George  by 
Adlard  Wilby  his  attorney. 

And  the  said  George  defends  the  wrong  and  injury  when, 
&C.  and  says,  that  the  said  Robert  ought  not  to  have  or  main- 
tain his  said  action  thereof  against  him,  because  he  says  that 
well  and  true  it  is  that  the  said  Robert  did  come  into  the  ser- 
vice of  the  said  William  on  the  said  2l8t  day  of  March  in  the 
sidd  year  of  our  Lord  1647  in  the  said  declaration  above  spe- 
cified, and  did  continue  in  the  service  of  the  said  WUliam 
until  the  last  day  of  December  in  the  year  of  otir  Lord  1658, 
during  which  said  time  he  the  said  ffUliam,  at  London  afore* 
said  in  the  parish  and  ward  aforesaid,  did  veiy  amply  provide 
for  the  said  Robert  meat  and  drink,  and  did  also  pay  to  the 
said  Robert  the  sum  of  821  of  lawful  money  of  England  jetuij 
for  his  salary.  And  the  said  George  further  says  that  the  said 
Robert  on  the  said  last  day  of  December  in  the  said  year  of 
our  Lord  1658,  at  London  aforesaid  in  the  parish  and  ward 
*  aforesaid,  voluntarily  quitted  the  service  of  him  the  said  JfU" 
Ham  Weston  ;  without  this,  that  he  the  said  Robert  did  serve 
the  said  William  until  the  first  day  of  November  in  the  16th 
year  of  the  reign  of  our  said  loid  the  now  king  in  the  declara- 
tion of  the  said  Robert  above  mentioned ;  and  this  he  is  ready 
to  verify :  wherefore  he  prays  judgment  if  the  said  Robert 
ought  to  have  or  maintain  his  said  action  thereof  against  him, 
&c  (Demurrer  in  the  usual  form.)  And  for  causes  of  de- 
murrer in  law  upon  the  said  plea,  he  the  said  Robert^  accord- 
ing to  the  form  of  the  statute  in  such  case  lately  made  and 
provided,  shews,  and  to  the  court  here  sets  forth  the  causes 
following,  that  is  to  say :  that  the  said  George  has  traversed 
matter  in  a  case  not  traversable,  and  that  the  said  plea  wants 
form.    (Joinder  in  demurrer.)    But  because  the  court  of  our 
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said  lord  the  now  king  here  is  not  yet  advised  of  giving  their    Osborne 
judgment  of  and  upon  the  premises,  a  day  thereof  is  given  to    *•  Rogers. 
the  said  parties  before  our  lord  the  king  at  Westminster^  until        .  ^        ' 
Friday  next  after  the  Morrow  of  the  Holy  Trinity^  to  hear  ^^, 
their  judgment  of  and  upon  the  premises,  because  the  court 
of  our  said  lord  the  now  king  here  is  thereof  not  yet,  &c.     At 
which  day  before  our  lord  the  king  at  Westminster  come  the 
said  parties  by  their  said  attomies ;  whereupon  all  and  singu- 
lar the  premises  being  seen,  and  by  the  court  of  our  lord  the 
now  king  here  diligently  examined  and  more  fully  understood, 
and  mature  deliberation  being  thereof  had,  because  it  seems 
to  the  court  of  our  lord  the  now  king  here  that  the  said  plea 
in  manner  and  form  aforesaid  above  pleaded,  and  the  matter      [  26?  ] 
in  the  same  contained,  are  not  sufficient  in  law  to  bar  the  said 
Robert  Osborne  from  having  his  said  action  thereof  against  the 
said  Georye,  it  is  considered  that  the  said  Robert  ought  to  re-  Judgment  for 
cover  his  damages  against  the  said  George  on  occasion  of  the     ®  p  *^ 
premises;  but  because  it  is  unknown  to  the  court  of  our  said  Writ  of  inquiry 
lord  the  now  king  here  what  damages  he  the  said  Robert  has 
sustained  on  occasion  of  the  premises,  therefore  the  sheriff  is 
conunonded  that,  by  the  oath  of  twelve  good  and  lawful  men 
of  his  bailiwick,  he  should  diligently  inquire  what  damages  he 
the  said  Robert  has  sustained,  as  well  on  occasion  of  the  pre- 
mises, as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  and  the  inquisition  which,  &c.  he  should 
send  to  our  lord  the  king  at  Westminster  on  day  next 

after  under  the  seal,  &c  and  seals,  &c.  together 

with  the  writ  of  our  said  lord  the  now  king  to  him  thereof 
directed.     The  same  day  is  given  to  the  said  Robert  there,  &c 


Osborne  versus  Rogers,  Executor  of  Weston.  Case  40. 

y^SSUMPSIT.  —The  plaintiff  declares  that  he  had  served  s.  c.  a  Kcb. 
JlIL    one  John  Weaver  for  three  years  next  before  the  21st  ^P:   A«unip. 

•       t  i»         T       t  »«i«i  .ntin  oonnder- 

day  of  March  m  the  year  of  our  Lord  1647,  and  m  that  service  ation  plaintiff 

had  gained  60i  a-year ;  and  he  being  so  in  the  said  Service,  J^^Mt^^te*. 

the  said  testator  Weston^  in  consideration  that  the  plaintiff  at  utor,  he  pro- 

his  request  would  serve  the  said  William  Weston,  and  bestow  ^^^  fm^m^ 

his  work  and  care  in  and  about  the  business  of  the  said  fFt/-  «nd  aTors  that 

Uam^  undertook  and  promised  the  plaintiff  that  he  the  said  f^^  siit  of 

William  would  receive  him  the  said  Robert  Osborne  into  the  March,  1647,  to 
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Osborne      service  of  Iiim  the  said  ffiHianiy  and  look  upon  him  the  said 

V.  Rogers.    Jtobert  as  his  the  said  WillianC^  own  son,  and  very  amply  pro- 

^^ '   ^'    vide  for  him  the  said  Robert.    And  the  plaintiff  avers  in  fact, 

J  St  Nov.  1664.      ii«»  •%•  1  •1  .  1  m -, 

Defendant  that  he,  givmg  credit  to  the  said  promise,  upon  the  said  2l8t 
pW^iff  Mrved  ^y  ^^  March  1647,  went  into  the  service  of  the  said  Westm 
from  the  said  the  tcstator,  and  served  him  in  that  service  from  thence  until 
March  to^sist  *^®  ^*  ^7  ^^  November  in  the  16th  year  of  the  now  king, 
of  December,  and  for  aU  that  time  with  great  diligence  bestowed  his  care 
left  bis'semce ;  ^^^  labour  in  and  about  the  business  of  the  said  William 
and  traTers^  without  any  reward  or  salary  to  him  by  the  aforesaid  WilUam 
till  the  i8t  of  Weston  therefore  given.  And  the  plaintiff  further  avers  that 
NoTember;  this  ^^  ^^  Westofi  the  tcstator  afterwards,  to  wit,  on  the  9th  day 

18  a  bad  tr»»  ^  ,.i  i%i  i-  t    i- 

▼ene.  of  December  m  the  18  th  year  of  the  now  king,  died  mtestate, 

and  possessed  of  a  real  and  personal  estate  to  the  value  of 
30,000/1  and  upwards,  and  had  no  children;  and  then  the 
plaintiff  assigns  the  breach,  that  the  testator  had  not  hitherto 
amply  provided  for,  nor  given  to  him  any  compensation  for 
his  said  service,  except  the  sum  of  20/.  which  was  not  a  suffi- 
cient compensation  for  his  said  service,  although  the  testator 
C  268  ]      in  his  lifetime,  and  the  defendant  afterwards,  were  thereto 
requested ;  to  the  plaintiff's  damage  of  10002.     The  defend^ 
ant  pleads  in  bar  of  the  action,  that  well  and  true  it  was  that 
the  said  plaintiff  on  the  said  21st  day  of  March  in  the  said 
year  of  our  Lord  1647>  went  into  the  service  of  the  said  tes- 
tator, and  continued  in  the  said  service  until  the  last  day  of 
December  in  the  year  of  our  Lord  1658,  during  which  time 
the  said  testator  amply  provided  for  the  plaintiff  meat  and 
drink,  and  paid  him  8/.  yearly  for  his  salary.     And  the  de- 
fendant ftullier  said  that  the  plaintifi^  upon  the  sud  last  day 
of  December  in  the  year  of  our  Lord  1658  aforesaid,  volunta- 
rily quitted  the  service  of  the  said  testator,  without  this,  that 
the  plaintiff  served  the  said  testator  until  the  first  day  of  No^ 
vember  in  the  16th  year  of  the  now  king ;  and  this,  &&  there- 
fore, &c :  upon  which  plea  in  bar  the  plaintiff  demurs  inlaw, 
and  shews  for  cause  that  the  defendant  had  traversed  a  matter 
not  traversable. 

And  it  was  moved  by  Jones  and  Saunders  of  counsel  with 
the  phdntiff,  that  the  plea  was  bad,  because  the  defendant 
by  his  plea  with  the  traverse  hath  put  only  part  of  the  time 
of  the  service  in  issue,  namely,  whether  tiie  plaintiff  served 
for  any  longer  time  than  from  the  last  day  of  December  1658 ; 
so  that  as  to  the  whole  time  before,  for  which  the  plaintiff  ought 
also  to  have  a  recompence,  tiie  defendant  has  tendered  no 
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ifisue.  And  although  the  defendant  hath  alleged  that  the 
plaintiff  had  a  recompence  for  that  time,  yet  it  ought  not  to 
conclude  the  plaintiff,  but  he  should  still  be  at  liberty  to 
reply  either  that  he  had  not  any  such  recompence,  or  that 
the  recompence,  supposed  by  the  defendant  to  be  given,  was 
too  small.  But  here  the  defendant  by  his  traverse  has  to- 
tally excluded  the  plaintiff  firom  taking  any  such  issue.  And 
yet,  suppose  the  phuntiff  did  not  serve  after  the  said  last  day 
of  December  1658,  still  he  ought  to  recover  for  the  time  that 
he  served  before^  if  he  was  not  satisfied  for  it ;  but  now  the 
plaintiff  cannot  put  it  in  issue  whether  he  served  before  or  not, 
or  whether  he  was  satisfied  for  such  sernce  or  not,  if  the 
defendant's  traverse  shall  be  good.  And  this  is  only  an  ac- 
tion upon  the  case,  in  which  damages  are  to  be  recovered, 
which  are  divisible  and  proportionable  according  to  the 
length  of  time  that  the  plaintiff  served,  and  therefore  the 
defendant  cannot  make  one  part  of  the  time  of  the  plaintiff's 
service  serve  for  an  inducement  *to  traverse  the  other  as  he  has 
done  here  (1);  as  in  1  Bulstr.  116.     Yelv.  225.    NewhaUy. 


Osborne 
V.  Rogers. 


Defendant  can- 
not make  part 
of  bis  plea  an 
inducement  to 
a  traverse  of 
the  residue  of 
the  declaration. 


(1)  The  first  objection  is,  that  the 
plea  pleaded  with  the  traverse  is  no 
answer  to  the  whole  matter  contained 
in  the  declaration,  as  it  ought  to  be. 
See  antdy  p.  28.  note  (8),  Earl  of  Man" 
ekester  v.  Vale.  In  this  action  the 
plaintiff  is  entitled  to  recover  such  da- 
mages as  he  shall  be  found  to  deserve, 
as  well  from  the  nature  of  his  employ- 
ment, as  the  time  he  continued  in 'it; 
the  plaintiff  b  not  bonnd  to  prove  his 
service  for  the  whole  time  laid  in  the 
declaration  ;  if  be  proves  a  service  for 
a  shorter  time,  that  is  sufficient,  and 
the  recompence  will  be  proportionate 
thereto.  It  is  therefore  obvious,  that  it 
is  no  defence  to  an  action  of  this  kind 
to  say,  that  the  plaintiff  did  not  serve 
for  part  of  the  time  nlentioned  in  the  de- 
claration ;  and  that  is  the  only  point  pat 
in  issne  by  the  traverse ;  and  besides, 
the  plaintiff  by  this  traverse  is  pat  to 
all  the  inconvenience  pointed  oat  in  the 
ailment  of  the  coanseL  Considering 
the  plea  in  this  light,   it  may  be  said 

VOL.  I. 


that  the  traverse  is  more  narrow  than  it 
ought  to  be.  See  Com.  Dig.  Pleader 
(G.  16.).  —  But  where  the  defendant's 
plea  extends  to  something  etse^  as  well 
as  the  matter  in  the  declaration,  the 
plaintiff  may  narrow  his  traverse,  and 
confine  it  to  that  which  is  an  answer  to 
the  declaration.  As  if  in  trespass  in  ^., 
the  defendant  pleads  a  right  of  com- 
mon pur  cause  de  vicinage  in  A.  and  B.^ 
the  plaintiff  may  traverse  the  right  in 
A*  only,  without  traversing  the  right  in 
B.  1  Wits.  338.  GriffUh  v.  Williams, 
per  Denison  justice.  So  in  the  Year 
Book,  36  H.  6.  18.  b.  abridged  in  Bro. 
Travers  per  sans  ceo,  156.  the  declara- 
tion in  forcible  entry  was  of  two  houses 
and  one  hundred  acres  of  landy  the  de- 
fendant pleads  that «/.  C,  was  seised  of 
the  manor  of  D.,  whereof  the  said  houses 
and  one  hundred  acres  of  land  are,  and 
from  time  whereof,  &c  were,  parcel  in 
his  demesne  as  of  fee,  and  being  so 
seised,  held  the  same  manor  of  the  de- 
fendant by  homage^   fealty,  and  escu- 

L  L 


268a 

Osborne 
9.  Rogers* 


See  Com.  Dig. 
Pleader  (G), 
20. 


Osborne  t?ei-^t^  Rogers. 

Barnard,  action  upon  the  case  for  stopping  three  lights,  the 
defendant  justified  the  stopping  of  two,  and  trayersed  that  he 
stopt  three  lights ;  the  plea  was  bad^  because  the  inducement 
goes  only  to  part,  namely,  two  lights  only;  and  yet  the  tra- 


age,  and  died  seised,  and  conveys  title 
to  the  manor  by  escheat,  and  gives 
colour  to   the    plaintiff  of   the    said 
houses  and  lands;  the  plaintiff  in  his 
replication,  protesting  that  the  manor 
was  held  of  the  king,  makes  title  to 
himself  of  the  whole  manor,  and  that  he 
was  80  seised  of  the  said  houses  and 
land  until  the  defendant  disseised  him, 
and  traverses,  without  this^  that  the  said 
J,  C.  died  seised  of  the  said  houses  and 
one  hundred  acres  of  land,  in  manner 
and  form  as  the  said  defendant  has 
supposed.    It  was  objected,  that  the 
traverse  ought  to  have  been  of  J,  Cs 
dying  seised  of  the  manor,  otherwise 
his  replication  was  repugnant,  for  every 
replication  ought  to  confess  and  avoid, 
or  traverse  the  plea  in  bar,  and  that  if 
the  plea  tender  an  averment,  it  ought 
not  to  be  answered  by  argument ;  the 
replication   did    not    deny   that  J.  C. 
died  seised  of   the  manor,  nor    that 
the  houses  and  land  were  parcel  of 
the    manor,    therefore    a    traverse  of 
the  seisin  of  the  houses  and  land  was 
inconsistent    But  the  court  held  the 
traverse  good,  for  the  plaintiff  was  not 
bound  to  traverse  any  thing  more  than 
that  which  the  plaintiff  complains  of, 
namely,  the  houses  and  land ;  and  per^ 
haps  the  houses  and  land  were  parcel 
of  the  manor  at  one  time  and  not  at 
another.     And  agreeable  hereto  is  the 
case  of  Harpur  and  Painter,  E.  T.  18 
Geo.  S.    K.  B.    MSS.   which  was  an 
action  of  trespass,  quare  clausumfiregit; 
the  defendant  pleaded  that  the  locus  in 
quo  was  parcel  of  a  large  waste,  and 
that  the  waste  was  the  soil  and  free- 
hold of  Mr.  Bassett,  and  justified  as  his 
servant     The  plaintiff  ijpplied,  that  the 


locus  in  quo  was  the  soil  and  freehold 
of  Mr.  Pittj  and  not  the  soil  and  free- 
hold of  Mr.  Basseti.     The  defendant 
demurred  specially,  the  cause  of  the  de- 
murrer assigned  was,  that  the  replica- 
tion contained  no  traverse  of  any  thing 
asserted  in  the  plea,  but  of  what  was 
merely  argumentative.     BcUt,  for  the 
defendant,  argued,  that  it  was  a  settled 
point  that  the  replication  must  traverse, 
or  confess  and  avoid  the  bar  directly. 
1  And.  166.     1  Leon.  77.    ZowA^  and 
BamfieUTs  case.    The  plaintiff  might 
have  traversed  that  the  locus  in  que 
was  part  of  the  waste,  or  that  the  waste 
was  the  soil  and  freehold  of  Mr.  Bassett, 
&c     He  has  not  done  this,  but  has 
traversed  what  was  merely  argumenta- 
tive, for  there  was  no  allegation  in  the 
plea  that  the  loetu  in  quo  was  the  soil 
and  freehold  of  Mr.  Bassett,  and  dted 
PriddU  and  Napper*B  case,  1 1  Rep.  8  b. 
Chambre,  contra,  argued,  that  the  plain- 
tiff had  tendered  the  only  proper  issue. 
The  sole  point  contended  for  by  the 
defendant  was,  that  the  whole  waste 
belongs  to  Mr.  Bassett,  the   plaintiff 
only  says  part  is  Mr.  Ptifs;  if  he  had 
tendered  the  issue  that  the  whole  waste 
was  not  the  soil  and  freehold  of  Mr. 
Bassett,  it  would  have  been  immaterial, 
because  had  it  been  found  with  him, 
it  was  no  necessary  consequence  that 
any  part  belonged  to  Mr.  PiiL    It  was 
objected  that  the  matter. 'put  in  issue 
was  no  assertion :  that  cannot  be  stated 
without  shewing  the  pka  bad,  because 
it  was  equally  argumentative  (see  36 
H.  6.  19.  b.  90.  a.  per  Billing  accord- 
ingly).   See  definition  of  an  issue,  Co. 
Litt  126.    It  b  enough  if  the  party 
denies  the  substance  and  effect  of  what 
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▼erse  goes  preciselj  to  all  the  three :  which  ought  not  to  be,    Osbornb 
because  if  the  defendant  hath  stopped  two  only,  and  not  three,    ^'  Rogers. 
yet  in  an  action  upon  the  case,  the  plaintiff  ought  to  recover 
damages  pro  tanJto  ;  but  he  will  be  deprived  thereof  by  such 


is  said  without  following  the  words  of 
the  other  party.  2  Salk.  629.  Gilbert 
V.  Parker,  In  11  Rep.  the  only  deter- 
mination was  that  matter  of  law  could 
not  be  traversed ;  with  regard  to  what 
is  there  said  of  ancient  demesne,  it  may 
be  answered,  that  it  can  only  be  so  by 
being  parcel  of  a  manor :  he  cited  the 
above-mentioned  case  from  Bro.  Tra- 
verse, 156.  ^att in  reply:  The  averment 
is  as  distinct  here  as  that  in  PriddUe  and 
Napper^  that  the  locus  in  quo  is  parcel 
of  a  manor  which  was  ancient  demesne. 
The  issue,  if  found  for  plaintiff,  would 
have  been  material,  because  ^r.BasseU 
claimed  it  only  as  parcel  of  the  waste, 
and  therefore  it  would  be  decbive  that 
the  whole  was  not  his.  Lord  Mansfield: 
The  point  in  dispute  b  whether  the  locus 
in  quo  be  the  soil  and  freehold  of  Mr. 
BasseU.  It  b  nothing  to  the  plaintiff 
whether  the  whole  waste  belongs  to  Mr. 
Basseti.  Is  not  the  assertion  that  the 
whole  b  his,  an  assertion  that  every  part 
IS  so?  The  court  were  unanimous  against 
the  demurrer,  but  on  some  particular 
circumstances  attending  the  case,  the 
defendant  was  allowed  to  withdraw  his 
demurrer  and  take  issue.  —  But  the 
contrary  seems  to  have  been  held  in 
Bradbum  v.  Kennerdalcy  Garth.  164. ; 
where  the  defendant  made  cognizance 
as  bailiff  to  Sir  P.  FF.,  for  that  Sir  P. 
tempore  quoy  &c.  was  seised  of  the 
manor  of  A»  (of  which  the  locus  in  quo 


is,  and  time  out  of  mind  was,  parcel), 
in  hb  demesne  as  of  fee,  and  that  the 
defendant  as  bailiff  took,  &c  damage 
feasant  It  was  held  that  the  plaintiff 
could  not  traverse  the  seisin  in  fee  of 
the  locus  in  quo,  because  there  was  uo 
positive  and  express  aUegationihai  Sir  P. 
was  seised  of  the  locus  in  quo,  but  only 
argumentaiivefy  and  by  consequence^  as 
it  was  parcel  of  the  manor.  There  is 
also  another  case  that  seems  contrary 
to  the  rule  above-mentioned,  namely, 
the  case  of  Morewood  and  Woody 
4  T.  R.  157.>  which  was  trespass  for 
breaking  and  entering  the  plaintiff's 
close  called  S.  C,  and  digging  stones 
therein,  &c.  Plea,  that  there  are  cer- 
tain wastes  lying  open  to  one  another, 
one,  the  dose  in  which,  &c  and  the 
other  called  S.  G,;  and  prescribes  for 
the  liberty  of  digging  stones  in  both 
closes,  and  so  justifies,  &c.  Replica- 
tion traverses  the  prescription  in  S.  C, 
the  close  in  which,  &c.  only ;  Rejoinr 
der,  tendering  issue  on  the  prescription 
in  both.  Plaintiff  demurs.  The  court 
held  that  the  plaintiff  could  not  narrow 
hb  traverse  by  confining  it  to  the  pre- 
scription in  S*  C.  only ;  but  was  bound 
to  traverse  the  whole  prescription. 
Perhaps  this  last  case  may  be  distin- 
gubhed  by  its  being  2k  prescription  which 
in  its  nature  is  entire,  and  therefore 
cannot  be  denied  in  part,  but  the  whole 
must  be  traversed,  (k) 


(k)  The  principal  argument  which 
was  relied  on  in  that  case,  both  by  the 
counsel  for  the  defendant  and  by  the 
court,  was,  that  the  plaintiff,  by  narrow- 
ing the  prescription,  had  deprived  the 
defendant  of  the  means  of  proving  hb 


right  by  evidence  of  acts  of  ownership 
exercised  in  the  other  close  called  S.  6r«, 
which  evidence  he  was  entitled  to  ad- 
duce, having  stated  in  hb  plea  the  con- 
nexion between  S.  C.  and  8.G,;  if  the 
plaintiff  meant  to  deny  that  connection, 
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Osborne  verms  Rogers. 


OSBORNB 
V*  ROOERB. 


Defendant 
ihould  have 
pleaded  aa  to 
part  of  the  time 
in  the  declarm- 
tion,  that  the 
plaintiff  had 
received  a  re- 
oompence,  and 
aa  to  the  rest 
that  be  did  not 
serre,  &c. 


traverse,  if  it  should  be  good.     But  the  defendant  oo^ 
to  have  pleaded,  as  to  the  stopping  of  one  light,  not  guilty ; 
and  as  to  the  other  two,  pleaded  his  justification,  and  relied 
upon  it,  and  then  every  part  of  the  wrong  supposed  by  the 
plaintiff  would  be  put  in  issue.     So  here  the  defendant  ought 
to  have  pleaded  his  matter  in  two  pleas,  viz.  one  plea,  that 
for  the  time  that  the  plaintiff  served,  until  the  last  day  of  De- 
cember 1658,  he  had  received  a  reoompence;  and  this,  &c., 
wherefore,  &c :  and  another  plea,  that  the  plaintiff,  after  the 
Bald  last  day  of  December  1658,  did  not  serve  in  manner  and 
form,  &c  and  this,  &c.  wherefore,  &a     And  so  the  whole 
case  would  come  in  issue ;  but  now  the  traverse  has  prevented 
it.     Likewise  the  traverse  itself  is  not  good  for  another  rea- 
son, namely,  because  the  defendant  had  precisely  traversed 
the  whole  time  from  the  last  day  of  December  1658  until  the 
first  day  of  November,  in  the  16th  year  of  the  now  king; 
therefore  if  the  plaintiff  had  taken  issue  upon  it,  he  would 
have  been  bound  to  prove  the  service  for  the  whole  time, 
otherwise  he  would  not  recover  any  thing ;  whereas,  if  he  had 
in  fact  served  for  any  part  of  the  said  time,  he  ought  to  have 
recovered  pro  tanto.    And  upon  issue  joined  upon  this  trar 
verse,  if  the  plaintiff  proved  that  he  had  served  for  one,  two, 
three,  or  more  years,  yet  if  he  does  not  prove  that  he  served 
until  the  first  day  of  November  in  the  16th  year  of  the  now 


he  should  have  traversed  the  averment 
of  it ;  if  noty  he  should  have  traversed 
the  whole  prescriptioD,  and  so  ad- 
mitted the  connexion.  This  argument 
assumes  that  upon  the  narrow  traverse 
the  defendant  would  not  have  been  at 
liberty  to  have  adduced  evidence  of  the 
connexion  between  S.  C,  and  S,  G.^  and 
then  to  have  established  his  right  upon 
S.C,  by  evidence  of  the  exercise  of  it 
upon  S.  G,;  which  point  seems  not 
to  be  clear,  inasmuch  as  the  whole  of 
such  evidence,  taken  together,  would 
go  directly  to  prove  the  issue  on  the 
record.  In  this  view  of  the  case,  it  is 
directly  contrary  to  Harpyr  v.  Pamter. 
[See  6  Bing.  522.  Maxwell  v.  Martm. 
4  Moo.  &  P.  291.  S.C.]  With  respect 
to  the  entirety  of  prescriptions,   the 


above  cited  case  of  Griffith  v.  WilUamSf 
1  Wib.  338.,  decides  that,  where  a  pre- 
scription consists  of  two  parts,  as  of  a 
right  to  toll,  and  also  to  distrain  for  it, 
either  part  may  be  traversed.  A  party 
does  not  fail  by  proving  a  larger  pre- 
scription than  that  which  is  put  in  issue ; 
but  it  is  essential  that  he  should  prove  a 
prescription  to  the  full  extent  of  that 
which  is  put  in  issue,  otherwise  the  con- 
sequence would  be,  that  the  record 
would  be  evidence  of  a  right  which  had 
been  expressly  disproved  at  the  triaL 
See  1  Camp.  309.  Roffer$  v.  AUtn, 
and  the  note  there.  9  East,  185.  Ktngp^ 
mill  V.  BulL  4  Camp.  189.  7^  Xhtg 
V.  Marquis  of  BuMnghatn.  [8  A.  & 
E.  161.  Bailey  v.  Appleyard.  S  Nev. 
&  P.  257.  S.  C] 
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king,  the  iasoe  would  be  agauost  him,  although  the  merits  of    Osbornb 
the  cause  were  for  him  (2) ;  and  for  theee  reasons  it  was  con-    ^*  Roosas* 
eluded  that  the  defendant's  plea  was  bad.  • 


(2)  And  in  this  point  of  view  the 
traverse  is  larger  than  it  should  be; 
see  Com.  Dig.  Pleader  (G.  15.).  See 
also  post,  SI 2.  Rex  v.  Kilderby,  note 
(5).  2  Sauod.  206.  Goram  v.  Sweeting. 
2  Str.  818.  6  Resolution.  Palmer  v. 
Ekine.  (0 

Though  a  question  of  this  kind  can- 
not arise  in  an  action  of  cummpsii  at 
this  day,  because  the  plea  would  now 
be  ouly  non  assumpsii^  yet  the  reason 
and  principles  of*  this  case  are  appli- 
cable Jto  every  case  of  a  similar  kind, 
where  the  matter  alleged  in  the  adverse 
pleading  is  in  its  nature  separate  and 
divisible,  and  the  party  entitled  to  a 
proportionate  recompense  for  so  much 
as  he  can  prove.    The  declaration  too 


in  this  case  is  different  from  the  present 
form;  for  instead  of  a  special  count, 
the  declaration  would  now  only  con- 
tain the  common  Coupts  for  work  and 
labour  and  upon  a  quantum  meruit; 
but  at  this  time  there  was  no  general 
counts  for  work  and  labour,  or  for  goods 
sold  and  delivered,  and  the  like.  And 
Lord  Holt  used  to  say  that  he  was  a 
bold  man  that  first  ventured  on  them, 
though  they  are  now  every  day's  expe- 
rience. 2  Str.  933.  See  Cro.  Jac. 
206.  Woodford  y.  Deacon.  Ibid.  642. 
Mayor  V.  Harre.  1  Sid.  182.  Cooke  v. 
Sambume.  Carth.  276.  Hibbert  v. 
Courthope,  However  the  principle  of 
this  case  may  be  usefully  applied  to 
other  cases,  (m) 


(/)  [See  1  Bing.  N.  C.  923.  Moore 
V.  BoulcotL  1  Scott,  122.  S.  C.  1  M. 
&  W.  728.  Stubbs  v.  Lainson.  6  M.& 
W.  559.  Basan  v.  Arnold.  Accord. ; 
and  post,  Vol.  II.  207  a.  notes.] 

(m)  Where  a  man  does  work  for  an- 
other in  expectation  of  a  legacy,  and 
that  other  dies  without  leaving  him 
any,  he  cannot  sue  the  executor  for 
work  and  labour.  2  Str.  728.  O^fom 
V.  Governors  of  Guy*s  HospitaL  [See 
4  Scott,  N.  R.  374.    Baxter  v.  Grey.^ 

The  general  counts  may  be  resorted 
to  in  all  cases  where  the  contract  is 
executed,  and  nothing  remains  to  be 
done  but  the  payment  of  money. 
12  East,  1.  Leedi  v.  Burrows.  1  Bos. 
A  Pull.  397.  Pouker  v.  EUKngbeck. 
[3 B. &  C.  420.  Sheldon  v.  Cox.  5D.& 
R.  277.  S.  C.  5  B.  &  C.  638.  Studdy  v. 
SaunderSi  by  HolroydJ.  1  Bing.  N.C. 
671.  Alexander  v.  Gardner,  1  Scott, 
630.  S.  C.     1  M.  &  W.  545.   Bianchi 


V.  Nash.  3  Bing.  N.  C.  15.  Grissett  v. 
Robinson,  by  TindalCJ.  2M.  &  W. 
443.  Stone  v.  Rogers.  3  Bing.  N.  C. 
737.  Lucas  v.  Godwin.  4  Scott,  502. 
S.C.  1  a  B.  809.  Scott  V.  Parker.  I  G. 
&  Dav.  258.  S.  C.  In  other  words, 
'^  where  the  terms  of  a  special  agreement 
<<  have  been  performed,  so  a§  to  leave  a 
^<  mere  simple  debt  or  duty  between  the 
*'  the  parties,  the  plaintiff  may  give  the 
'*  circumstances  in  evidence,  and  recover 
''  under  a  general  count  of  indebitatus 
^assumpsit.**  2  Stark.  Ev.  71.  3d 
ed.9  cited  and  approved  by  Parke  B. 
2  M.  &  W.  448.] 

But  where  the  special  contract  re- 
mains unperformed,  even  by  the  fault 
of  the  defendant,  the  declaration  must 
still  be  special.  2  East,  145.  HuUe  v 
Heightman.  Therefore,  where  goods  are 
sold  to  be  paid  for  by  a  bill,  and  the 
purchaser  refuses  to  give  the  bill,  the 
declaration  must  be  special;  4  East, 
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Osborne  versus  Eogers.  * 


Osborne  '    And  so  was  the  opinion  of  the  whole  court,  and  jadgment 
V.  Rogers,    given  for  the  plaintiff,  and  a  writ  of  inquiry  awarded. —  ffin^ 

nington  and  Coleman  for  the  defendant;  but  they  could  not 

say  much  to  maintain  the  plea. 


147.  Mu8$en  v.  Price.  S  Bos.  8c  Pull. 
5S2.  Dutton  v.  Sohmanson.  9  East, 
498.  Hoskins  v,  Duperay ;  unless  the 
plaintiff  wait  till  the  bill  would  have 
become  due,  if  it  had  been  given; 
4  East,  149.  note.  MiUer  v.  Shawe^  per 
Chambre  J.  1  N,  R.  38a  Brooke  v. 
WhUe.  [2  B.  &  Ad.  431.  Hdp9 
V.  WinterboUom.  3  M .  &  W.  25. 
Farr  v.  Ward];  or  where  a  bill  is 
given  in  payment  for  goods  and 
refused  acceptance.  7  Taunt  312. 
HiMing  v.  Hardy.  1  B.  Moore,  61- 
S.C.  So  where  the  defendant  con« 
tracted  to  transfer  stock  on  a  certain 
day  to  the  phdntiff,  but  failed  to  per- 
form hiB  contract:  upon  ^which  the 
plaintiff  bought  the  stock,  and  to  re- 
cover the  consequent  loss  sustained  by 
him,  brought  an  action  against  the  de- 
fendant for  money  paid ;  it  was  held, 
that  such  action  was  not  maintainable, 
as  the  plaintiff  should  have  declared 
speciaUy  on  the  contract  8  Taunt 
268.  Lightfoot  Y.  Creed.  [But  wher- 
ever one  of  the  parties  to  a  special  con- 
tract, not  under  seal,  has  refused  to 
perform  his  side  of  it,  or  has  disabled 
himself  from  performing  it  by  his  own 
act,  the  other  party  has,  thereupon,  a 
right  to  elect  to  rescind  it,  and  to  sue 
immediately  on  a  quantum  meruit  for 
any  thing  that  he  had  done  under  it  pre- 
viously to  the  rescission.  2  Smith's  Lead- 
ing Cases,  11,  12.  8  Bing.  14.  Planche 
T.  Colbum.  1  Moo.  &  Sc.  51.  S.  C. 
1  A.  &  E.  333.  PhUUps  v.  Jones. 
And  where  a  party  has  disabled  him- 
self from  fulfilling  a  contract,  though 
before  the  time  allowed  for  that  pur- 
pose he  may  have  recovered  the  means 
of  doing  80,  still,  in  the  mean  time,  the 
other  party  has  a  right  to  rescind  it 


6^.  8c  Q.  5^.  Ropery.  Combes.   9  D. 
&R.562.  S.CO 

Where  the  contract  is  rescinded^ 
any  money  which  has  been  paid  under 
it  may  be  recovered  back  in  an  action 
for  money  had  and  received.  1  T.  R. 
133.  Towers  v.  Barrett.  5  East,  449. 
Hunt  V.  SWl  7  T.  R.  181.  Giks  v. 
Edwards.  The  difference  between 
those  cases  where  the  contract  is  open, 
and  where  it  is  not  so»  is  this  —  if  the 
contract  be  rescinded,  as  where  by  the 
terms  of  it  it  is  left  in  the  plaintiff's 
power  to  resdnd  it  by  any  act,  and  he 
does  it,  or  where  the  defendant  after« 
wards  assents  to  its  being  rescinded, 
the  plaintiff  is  entitled  to  recover  back 
his  money ;  and  then  an  action  for 
money  had  and  received  will  lie :  but 
if  the  contract  be  open,  the  plaintiff's 
demand  is  not  for  the  whole  sum,  but 
for  damages  arising  out  of  the  contract, 
and  then  he  must  state  the  special, 
contract  1  Term  Rep.  133.  per 
BuUer  J.  1  N.  R.  351.  Cooke  v. 
Munstone.  1  Doug.  23.  We^on  v. 
Bournes.  [7  Bing.  266.  James  v.  Cot^ 
ton.  5  Moo. &  P.  26.  S.  C.  8A.&E. 
107.  Hurst  V.  Orbell.  3  Nev.  &  P. 
237.  S.  C. 

Accordingly,  in  the  case  of  a  sale, 
with  a  warranty,  of  a  certain  specific 
chattelf  where  the  property  has  passed 
to  the  vendee,  and  the  price  has  been 
paid,  he  has  no  right,  upon  breach  of 
the  warranty,  to  return  the  article  and 
revest  the  property  in  the  vendor,  and 
recover  the  price  as  money  paid  on  a 
consideration  which  has  failed;  unless 
there  has  been  a  condition  in  the  con- 
tract authorising  the  return,  or  the 
vendor  has  received  back  the  chattel 
and  has  thereby  consented  to  rescind 
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the  eoDtracty  or  has  been  guilty  of  a 
fraud,  which  destroys  the  contract 
altogether.  2  B.  &  Ad.  462.  Street 
v.Blay.  1  Cr.&  M.  207.  Gompertz  v. 
Dentotu  Secus^  where  the  vendor 
has  delivered  to  the  vendee  some- 
thing which,  though  resembling  the 
article  contracted  to  be  sold,  is  of  no 
value.  8  Bing.  N.  C.  724>.  Young  v. 
Cole.  4Scott,489.  S.C.  A  contract  for 
the  sale  of  real  property,  inasmuch  as 
the  property  does  not  pass  by  it,  stands 
on  a  different  footing  from  a  contract  for 
the  sale  of  a  specific  chattel ;  and  the 
rule  is,  that  if  the  vendor  has  mis- 
described  the  subject-matter  of  the  con- 
tract in  a  material  and  substantial  point, 
so  that  it  may  reasonably  be  supposed 
that,  but  for  such  misdescription,  the 
purchaser  might  never  have  entered 
into  the  contract  at  all,  the  purchaser 
may  rescind  the  contract  1  Bing.  N.C. 
870.  Flighty.  Booth.  1  Scott,  190.  S.  C. 
1  M.  &  W.  520.  Ballard  v.  Wag.  In 
order  to  enable  the  plaintiff  to  treat  the 
contract  as  rescinded,  and  resort  to  the 
general  counts,  it  is  essential  that  the 
circumstances  should  be  such  that  the 
parties  shall,  by  the  plaintiff's  recover- 
ing the  verdict,  be  placed  in  the  same 
situation  in  which  they  originally  were 
before  the  contract  was  entered  into. 


5  East,  449.  2  Y.  &  Jerv.  278.  Beed  v. 
Biandford.    2  B.  &  Ad.  464. 

With  respect  to  the  vendor*^  right  to 
rescind  the  contract,  it  may  be  observed, 
that  the  sale  of  a  specific  chattel  on 
credit,  though  that  credit  may  be  limited 
to  a  definite  period,  passes  the  property 
to  the  vendee ;  and  though  the  vendor, 
if  he  retains  possession  of  the  thing  sold, 
has  a  lien  upon  it  till  the  price  is  paid, 
yet  the  vendee's  failure  to  pay  it  at  the 
time  appointed  gives  the  vendor  no 
right  to  rescind  the  bargain  and  revest 
the  property  in  himself.  1  Q.  B.  889« 
MarHndale  v.  Smith.  1  G.&  D.  1.  S.C. 
Where  the  vendor  of  goods  has  de- 
livered them  under  the  contract,  and 
then  claims  to  rescind  it  on  the  ground 
of  the  vendee's  fraud,  he  may  bring 
trover  for  the  goods.  See  1  Carr.  & 
M.  61.  Sheppard  v.  Shoolbred.  But 
if  he  treats  the  transaction  as  a  con- 
tract at  all,  he  must  take  it  alto« 
gether,  and  be  bound  by  the  terms  of 
it.  Therefore,  where  goods  are  fraudu- 
lently bought  on  credit,  the  seller  cannot 
sue  for  goods  sold  and  delivered  before 
the  credit  has  expired,  though  he  might 
have  maintained  trover.  9  B.  &  C.  59. 
Ferguson  v.  Carrington.  1  Cr.  M.  & 
R.  312.  SiruU  v.  Smith.  4Tyrw.  1019. 
S.C.    5M.&W.88.  Selwag  y.  Fogg.2 


Dominus  Rex  versus  Sutton. 


Case  41 


HiL  19  &  20  Car.  II.  Reg.  5.  Inter  placita  Regis. 


Warwiektkift,\'W%^  it  remembered,  that  Sir  TTiomas  Fanshaw 
-*-^  knight,  coroner  and  attorney  of  our  lord  the 


to  wit       J 


InTig  in  the  coml  of  our  said  lord  the  king  before  the  king 
hinuaelf,  who  prosecutes  for  our  said  lord  the  king  in  this  be- 
half, in  his  proper  person  came  here  into  the  court  of  our 
said  lord  the  king,  before  the  long  himself  at  Westminster^  on 

L  L  4 
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Rex  v.       Friday  next  after  the  Morrow  of  the  Htdy  Trhdfy  last  patl^ 
SuTTON>      jm^i  gj,.  ^^jj.  gjjj J  j^^  ^]^^  ^jjjg  brought  here  into  Ae  court  of 

'  our  said  lord  the  king,  before  the  king  himself,  then  there  s 

infonnation  set  certain  information  agunst  John  Sutton,  late  of  PayUon,  in 
*"*•  the  county  of  fVarwick,  yeoman,  which  said  information  fol- 

lows in  these  words,  to  wit  i  Be  it  remembered,  that  Sir  Tho- 
mas Fanshaw,  knight,  coroner  and  attorney  of  our  lord  the 
king,  in  the  court  of  our  said  lord  the  king,  before  the  kiAg 
[  270  ]  himself,  who  for  our  said  lord  the  king  prosecutes  in  this  be- 
half, in  his  proper  person  comes  here  into  the  court  of  onr 
said  lord  the  king  before  the  king  himself  at  fFeHminster,  on 
Friday  next  after  the  Morrow  of  the  Holy  Trinity  in  this  same 
term,  and  for  our  said  lord  the  king,  gives  the  court  here  to 
Inquisition  be-  understand  and  be  informed,  that  Elizabeth  Lapworth,  late  of 

forethecoroner.   jr^^^  j^  ^^  ^^  ^^^^  ^jj^^^  ^^^^  ^^^^  ^^le  fcar  of  God 

before  her  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  on  the  23d  day  of  September  in  the  15tk 
year  of  the  reign  of  our  lord  Charles  the  Second,  now  king 
of  England,  &c.  at  Lowe  aforesaid,  in  the  county  aforesaid, 
in  and  upon  herself,  in  the  peace  of  Grod,  and  our  said  lord 
the  king  then  and  there  being,  then  and  there  feloniously, 
wilfully,  and  of  her  malice  aforethought,  did  make  an  assault; 
and  that  the  said  Elizabeth  Lapworth,  with  a  certdn  knife*  of 
the  value  of  one  penny,  which  die  the  sud  Elizabeth  Lap- 
worth  then  had  and  held  in  her  right  hand»  herself,  in  and 
upon  the  throat  of  her  the  said  EUzabeth,  did  then  and  there 
feloniously,  wilfully,  and  of  her  malice  aforethought,  strike, 
and  cut,  then  and  there  giving  to  herself  with  the  said  knife, 
in  and  upon  the  throat,  one  mortal  wound  of  the  length  of 
four  inches,  and  of  the  depth  of  one  inch  and  a  half  of  one 
inch,  of  which  said  mortal  wound  the  said  Elizabeth  Lapworth, 
from  the  said  23d  day  of  September  in  the  15th  year  afore- 
said, until  the  26th  day  of  September  then  next  following,  at 
Lovoe  aforesaid,  in  the  county  aforesaid,  did  languish,  and  lan- 
guishing did  live ;  which  said  Elizabeth  Lapworth,  on  the  said 
26th  day  of  September,  in  the  15th  year  aforesaid,  at  Lowe 
aforesaid,  in  the  county  aforesaid,  of  the  sud  mortal  wound 
•  See  po8t»  356.  died.*  And  so  the  said  EUzabeth,  at  Lowe  aforesaid,  in  the 
note  (1).  county  aforesaid,  feloniously,  wilfully,  and  of  her  malice  afore- 

thought, and  as  a  felon  of  herself,  did  kill  and  murder  her- 
self, against  the  peace  of  our  said  lord  the  now  king,  his  crown 
t  Post,  275.      and  dignity^  &c.  as  f  by  a  certain  inquisition,  lately  taken 
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before  John  VarcUy,  gent.,  one  of  the  coroners  of  our  lord  the       ^^  ^* 
king  of  the  said  county,  upon  view  of  the  body  of  the  said     Button. 
Elizabeth  Lapworth,  and  delivered  into  the  court  of  our  lord 
the  king,  before  the  king  himself,  with  the  said  coroner's  own 
hands,  more  fully  appears.     And  that  John  Sutton^  late  of  Defendint  in-  ' 
Paylton,  in  the  county  of  Warwickj  yeoman,  was  indebted  to  ^^  ^  ^ 
the  said  Elizabeth  Lapworth  in  the  siun  of  80iL  on  the  sud  asappean  by  a 
day  of  her  death,  as  *  appears  by  a  certain  writing  obliga-  «  p  .  ^^ 
tory  sealed  with  the  seal  of  him  the  said  John^  and  here  into 
court  brought,  and  bearing  date  the  1st  day  of  November y  in 
the  14th  year  of  the  reign  of  our  said  lord  the  now  king  of 
Enfflandy  &c. ;  yet  the  said  John  Sutton  did  not  pay  the  said 
sum  of  8021  nor  any  part  thereof  to  the  said  Elizabeth  in  her 
life  time,  nor  has  he  anywise  contented  her  for  the  same, 
whereby  an  action  hath  accrued  to  our  siud  lord  the  king  to  P^  9^  ^^^9 
demand  and  have  of  and  firom  the  said  John  Sutton  the  said 
sum  of  SOL,  whereof  he  the  said  John  is  answerable  to  our 
said  lord  the  king ;  wherefore  the  said  coroner  and  attorney  FtooesB  prayed, 
of  our  said  lord  the  king,  for  our  said  lord  the  king,  prays  the 
advice  of  the  court  here  on  the  premises,  and  due  process  of      [  271] 
law  to  be  made  against  the  said  John  Sutton  in  this  behalf,  to 
answer  our  said  lord  the  king  of  and  in  the  premises,  &c  ; 
wherefore  the  sheriff  of  the  sud  county  was  commanded  that 
he  should  not  omit,  &c.,  but  should  cause  him  to  come  to  an- 
swer, &c. 

And  now,  to  wit,  on  Thursday  next  after  the  octave  of  St   Plea ; 
Hilary  in  this  same  term,  before  our  lord  the  king  at  fFest- 
minster y  comes  the  said  John  Sutton  by  James  Hales  his  attor- 
ney ;  and,  having  had  oyer  of  the  said  information,  says,  that 
he  does  not  suppose  that  our  said  lord  the  now  king  will  or 
ought  any  further  to  impeach  or  molest  him  the  said  John 
Sutton  on  account  of  the  premises  in  the  said  information 
above  specified,  because,  protesting  *  that  the  said  informa-  protesting  that 
tion,  and  the  matter  in  the  same  contained,  are  not  sufficient  ^not°  ufficienT^ 
in  law,  to  which  he  has  no  necessity,  nor  is  bound  by  the  law  •  s  Saund 
of  the  land  to  answer;  for  plea  nevertheless  he  says,  that  103>d<^(^)- 
Charles  the  First,  late  king  of  England^  long  before  the  exhi- 
biting of  the  said  information,  to  wit,  on  the  23d  day  of  May,  for  plea  says, 
in  the  14th  year  of  his  reign,  by  his  certain  indenture,  made  ^R^^t^j^d^ 
at  his  palace  of  Westminster,  between  the  said  late  king,  by  ture,  under  the 
tiie  name  of  the  most  excellent  prince  the  said  lord  Charles,  i^n<Lier,  de- 
by  the  grace  of  God,  of  England,  Scotland,  France,  and  Ire^  ^^aised  to  one 
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Rxx  V.  land,  king,  defender  of  the  faith,  &c.  of  the  one  part,  and 

Sutton.  one  Sir  Swum  Clarke,  bart,  by  the  name  of  Sir  Simon  Clarke 

'  bart  of  the  other  part,  (one  part  whereof,  with  the  seal  of  his 

ket  of  B.  aarf  duchy  of  Lancaster,  by  the  command  of  the  said  lord  the  king 


^^^^^  affixed,  he  the  said  John  brings  here  into  court,  the  date 
iom»  thirty  for  a  whereof  is  the  same  day  and  year  aforesaid,)  it  is  witnessed^ 
term  of  thirty-    ^^^  {^^  ^^  ^^  j^^  king,  for  divers  sood  causes  and  oonsi- 

one  J9MX%»  ®^  *?  , 

Pftifert.  delations  mentioned  in  the  said  indenture,  him  the  sud  kte 

*  ?^^  ^^*  ^™^  specially  moving,  by  the  adyice  and  consent  of  the  chan- 
*°  cellor  and  council  of  his  duchy  i^S Lancaster,  hadgianted,  set, 

and  to  farm  let,  and  by  the  said  indenture,  for  himself,  his 
heirs,  and  successors,  did  grant,  set,  and  to  £um  let  to  the 
said  Sir  Simon  Clarke,  bart,  thecourt-leet  and  view  of  frank- 
pledge of  Brinchlowe,  otherwise  BrincUoe,  with  its  members, 
in  the  county  of  JVarwick,  held,  or  in  future,  during  the 
term  thereinafter  by  the  said  indenture  granted,  to  be  held  at 
Brinchlowe  aforesaid,  and  also  all  and  singukr  the  perquisites 
and  profits  of  the  said  court-leet,  with  the  cert^money  there- 
of, and  also  the  goods  and  chattels  of  felons  and  fugitives, 
fines,  amerciaments,  reliefs,  estrajrs,  and  goods  and  c^ttels 
waived,  yearly,  and  from  time  to  time,  during  the  term  there- 
inafter by  the  sud  indenture  granted,  there  happening,  aris- 
ing, and  coming ;  all  and  singular  which  premises,  by  a  par- 
ticular thereof,  are  mentioned  to  be  parcel  of  the  possessions 
of  the  sidd  duchy  oi  Lancaster,  in  the  said  county  of  ^'anoici^ 
(all  and  singular  wardships,  marriages,  fines  for  respiting 
homage,  deodands,  and  heriots  on  the  entcy  of  the  customaiy 
tenants,  there  happening,  excepted  and  always  reserved  to 
the  said  lord  the  king,  his  heirs  and  successors,)  tohaoe,  hold, 
occupy,  and  exeidse  the  said  court-leet  and  view  of  firank- 
pledge,  and  the  perquisites  and  profits  of  the  same,  and  all 
and  singular  other  the  premises  above  by  the  said  indenture 
before  granted,  or  mentioned  to  be  demised  and  granted  with 
their  appurtenances,  except  as  before  excepted,  to  the  said 
Sir  Simon  Clarke,  bart,  and  his  assigns,  from  the  feast  of  the 
Annunciation  of  the  Blessed  Virgin  Mary  then  last  past  before 
the  date  of  the  said  indenture,  until  the  end  of  the  term,  and 
for  the  term  of  31  years  thence  next  following,  and  fiilly  to 
be  complete ;  yielding  therefore  from  thence  yearly  to  the 
said  lord  the  king,  his  heirs  and  successors,  20s.  of  lawful 
money  oi  England,  payable  yearly,  during  the  said  term  by 
the  said  indenture  before  granted,  at  the  feasts  of  St  ASdkad 
the  Archangel,  and  the  Annunciation  of  the  Blessed  Virgin 
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Maryy  by  equal  portions  (!)»  as  by  the  said  indenture  more  Rkx  «. 

fully  appears ;  by  virtue  of  which  said  indenture  the  said  Sir  Sutton. 

Simon  Clarke  was  possessed  of  the  said  premises  with  the  ap-  * 
purtenances,  (except  as  before  excepted);    and   being  so 


(1)  The  statute  4  &5W.&M.  c22. 
enactSy  ^  that  no  corporatioD,  lord  or 
**  lords  of  manors,  or  other  person  or 
**  persons,  having  grants  by  charter^  or 
'*  other  good  conveyances,  '^who  have 
*<  inrolled,  and  had  the  same  allowed 
^  in  and  by  the  court  of  K.  B.*  shall 
**  thereafter  be  compelled  to  plead  the 
^  same  to  any  inquisition  returned  by 
«<any  coroner;  and  that  if  there  be 
**  any  corporations^  lord  or  lords  of 
<(  manors,  or  other  person  or  persons^ 
**  who  then  had  or  thereafter  should 
**  have  such  charters^  or  grants  from 
**  the  crown  for  felon*s  '  goods,  deo- 
^  dands,  and  other  forfeitures,  such 
'<  corporations,  &c.  shall  not  be  com* 
'*  pelled  to  inrol  the  whole  charter 
^'  and  grants,  but  bring  in  the  same  to 
*^  the  clerk  of  the  crown  of  The  said 
**  court,  who  shall  inrol  so  much  there- 
**  of  as  may  express  and  set  forth  the 
grants  of  such  felon's  goods,  deo- 
dands,  and  forfeitures,  and  no  more : 
**  and  ^from  and  after  such  inrolment 
**  no  corporation,  he  or  other  persons, 
**  grantees  of  such  goods,  or  forfeit- 
**  ures,  shall  be  compelled  to  plead 
<<  the  same  in  the  said  court,  to  any 
**  inquisition  thereafter  filed  therein, 
**  touching  any  goods  found  thereby  ;** 
and  inflicts  a  penalty  upon  any  clerk 
of  the  crown  who  shall  issue  out  any 
process  against  any  grantees  of  such 
felon's  goods,  deodands,  and  other  for- 


te 
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feitures,  after  such  inrolment  or  entry. 
—  Since  the  passing  of  this  Act^  the 
coroners  have  discontinued  returning 
their  inquisitions  into  the  K.  B.  — 
If  a  man  be  found  fdo  de  u  \yj  the 
coroner's  inquisition,  the  jury  ought 
also  to  find  whether  he  had  any  goods 
and  chattels  at  the  time  he  committed 
the  felony,  or  not ;  and  if  he  had  any, 
to  specify  the  same  in  an  inventory  an- 
nexed to  the  inquisition.  The  form 
may  be  seen  in  the  books  of  practice  of 
the  crown.  Crown  Circ.  Assist  90,  &c. 
The  goods  may  then  be  seised  for  the  use 
of  the  king,  or  his  grantee ;  and  if  tres- 
pass be  brought  against  the  grantee  for 
such  seisure,  he  must  in  his  justification 
set  out  the  grant  of  goods  of  felons  of 
themselves,  and  the  inquisition  before 
the  coroner  finding  the  deceased  to  be 
such  a  felon,  by  which  he  forfeited  his 
goods,  and  that  those  in  question  were 
his.  If  the  coroner's  inquisition  omit 
finding  the  goods  of  the^^/b  de  «e,  that, 
it  seems,  may  be  supplied  by  a  writ  of 
melius  inqmrendum  Erected  to  the  she- 
riff. 1  H.  H.  P.C.  415.  The  goods  are 
vested  in  the  king,  or  his  grantee  by  the 
inquuition  (a),  and  are  not  ,liable^  in 
the  hands  of  the  king,  to  the  debts  of  the 
felo  de  se  ;  nor,  as  far  as  I  can  find,  in 
the  hands  of  the  grantee.  For  it  should 
seem  from  4  Leon.  6.  pL  28.  in  the 
Exchequer,  that  they  are  not  liable  to 
satufy   the  debt  of  any  other  person 


(a)  [Accordingly  it  is  held,  that  the 
inquisition  taken  before  the  sheriff  upon 
a  writ  of  meUtts  inqtnreHdum  is  an  office 
of  iostmction  only  and  not  of  entitling; 
and,  therefore,  that  it  is  not  necessary 


to  produce  it  to  sustain  the  title  of  the 
crown,  or  the  crown's  grantee.  SB.  Sc 
C.  188.  150.  Lambert  v.  Taylor.  6  D. 
k  R.188.     S.  C] 
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Rex  9. 
Sutton. 
^ , 

Sir  S.  C.  was 


thereof  possesaed,  he  the  said  Sir  Simon  Clarke  afterwards^  to 
wit,  onthe2l8tday  of  Januar^y  in  the  year  of  our  Lord  1651, 
at  Pay/ton,  in  the  said  coimty,  made  his  last  wiU  and  testament 
in  writing,  and  by  the  said  last  will  and  testament  eonrtituted 


but  the  king)  whose  prerogative,  inter- 
feriug  with  the  title  of  a  subject,  is 
always  preferred.  In  that  case,  ''  the 
*<  queen  granted  to  one  cataUa  felonum 
"  de  se  within  such  a  precinct :  One 
<<  indebted  to  the  queen  having  goods, 
"  isfelo  de  se  within  the  precinct :  Re- 
<*  solved  that  the  queen  should  have 
<<  the  goods  to  satisfy  her  debt." 
Where  the  forfeiture  belongs  to  the 
crown,  it  is  now  usual  for  the  king  to 
make  a  warrant  under  his  sign  manual, 
on  a  memorial  being  presented  by  a 
creditor  of  the  deceased,  authorising 
the  ecclesiastical  court  to  grant  letters 
of  administration  to  the  memorialist. 
In  which  case  the  administrator,  like 
every  other  personal  representative,  is 
answerable  for  the  debts  of  the  de- 
ceased, and  cannot,  against  his  own 
act,  dispute  the  validity  of  the  admi- 
nistration. See  Doug.  542.  Megit  v. 
Johnson.  If  the  felon's  goods  are  in 
the  possession  of  another  who  refuses 
to  deliver  them  up,  if  they  belong  to 
the  king,  he,  it  is  said,  may  prefer  an 
information  in  the  nature  of  trover  and 
conversion  in  the  Exchequer  to  re- 
cover the  possession  of  them ;  or  his 
grantee,  if  they  belong  to  lum,  may 
bring  an  action  of  trover  for  them,  for 
the  property  is  vested  by  the  inquisition. 
If  there  be  any  debts  due  to  the  de- 


ceased,  the  king  may  either  proceed 
by  information  in  the  K.  B.  as  in  the 
present  case,  or,  which  is  the  most 
usual  practice,  in  the  Exchequer  by  his 
attorney-general.  And  his  grantee  may 
have  a  scire  faunas  for  debts  of  record, 
or  an  action  of  debt  for  any  other  debt 
due  to  the  deceased ;  in  which  action  it 
is  necessary  to  state  in  the  declaration 
the  nature  of  the  debt,  the  grant  of 
such  felon's  debts  to  the  pMntiff  or 
some  of  his  ancestors,  and  the  inqui- 
sition before  the  coroner,  whereby  an 
action,  &c.;  BrownL  Rediv.  181.  Asht 
205. ;  and  if  the  debt  arises  on  a  bond 
or  other  specialty,  it  seems  proper  to 
aver,  that  the  deceased  had  such  bond 
or  specialty  in  the  placCy  at  the  time  he 
killed  himself.  Post,  274  a,  and  note 
(3).  The  defendant  in  his  plea  must 
deny  the  debt  to  be  due  to  the  de- 
ceased; and  therefore,  if  the  declaration 
states  that  the  defendant  was  indebted 
to  the  deceased  by  bond,  he  must  plead 
non  est  factum  ;  if  on  a  simple  contract, 
non  assumpsit^  &c.  If  he  says  nil  debet 
to  the  plaintiffs  he  admits  that  he  was 
indebted  to  the  deceased  ;  and  all  that 
will  be  incumbent  for  the  plaintiff  to 
prove  is,  that  he  is  a  grantee  of  such 
goods ;  and  the  defendant  will  not  be 
permitted  to  give  any  other  evidence 
but  payment  to  the  plaintifil  (b) 


(b)  [Since  the  New  Rules,  such  pay- 
ment most  be  specially  pleaded,  and 
the  defendant  cannot  plead  nil  ddfet* 
See  ante,  p.  38  a,  note  (o).  A  plea 
that  the  debt  was  not  contracted,  and 
did  not  accrue  to  the  deceased  at  any 


time  within  six  years  before  his  death, 
is  good.  But  a  plea  that  the  cause  of 
action  did  not  accrue  to  the  deceased 
within  six  years  before  the  commence- 
ment  of  the  suit,  is  bad ;  for  it  does  not 
shew  that  the  deceased  was  barred  at 
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and  appointed  one  Dorothy  Clarke,  his  wife,  executrix  of  his       Rex  v. 
said  will ;  and  afterwards,  to  wit,  on  the  15th  day  of  January,      Suttok. 
in  the  year  of  our  Lord  1651,  there  died  as  aforesaid,  pos-  ' 
sessed  of  the  said  premises :  after  the  death  of  which  said  Sir  will,  and  his  ^ 
Simon  Clarke,  the  said  Dorothy  took  upon  herself  the  burthen  ^'^^  ^\  ^  ^** 
of  the  execution  of  the  said  will,  and  by  reason  of  the  execu-  and  died  pos- 


tion  of  the  said  will  of  the  said  Sir  Shnon  was  possessed  of  the 
premises  for  the  residue  of  the  said  term  of  31  years  then  to  DC.  as  ezecu- 
come.     And  the  said  John  further  says,  that  the  said  town  of  ^^  !><»*««««• 
Paylton,  in  the  said  information  above  mentioned,  is,  and  at 
the  said  time  in  which  the  said  Elizabeth  is  supposed  to  have 
died  of  the  said  mortal  wound,  was  a  member  of  Brinkhwe, 
otherwise  Brinkloe  aforesaid,  and  within  the  precinct  of  the 
court-leet  and  view  of  frankpledge  of  Brinkloe,   otherwise 
Brinkloe  aforesaid.     And  he  the  said  John  Airther  says,  that  ^-^  requested 
the  said  Dorothy,  being  so  as  aforesaid  possessed  of  the  said  ^^  the  odd  ~ 
premises,  to  wit,  on  the  29th  day  of  September,  in  the  15th  sof  which  he 
year  of  our  said  lord  the  king,  at  Paylton  aforesaid,  after  the  '^ 
death  of  the  said  EKzabeth,  and  before  the  exhibiting  of  the 
said  information,  requested  the  said  John  to  pay  the  said  %0L 
forfeited  as  aforesaid,  to  her  the  said  Dorothy  after  the  death 
of  the  said  EKzabeth,  as  the  goods  and  chattels  of  felons  hap- 
pening within  the  member  of  Brinklowe  otherwise  Brinkloe 
aforesaid:  whereupon  the  said  John  Sutton  then  and  there 
paid  to  the  said  Dorothy  the  said  8(ML  as  he  well  might ;  all 
and  singular  which  tilings  he  the  said  John  Sutton  is  ready      [  ^3  j 
to  verify,  as  the  court,  &c. :  wherefore  he  prays  judgment, 
and  that  lie  may  be  dismissed  as  to  the  premises  by  this 
eourt,  &c 

And  the  said  Sir  Thomas  Fanshaw,  knight,  coroner,  and  at-  Demurrer. 
tomey  of  our  lord  the  king,  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  who,  for  our  said  lord  the  king 
prosecutes  in  this  behalf  for  our  said  lord  the  king,  says,  that 
our  said  lord  the  now  king,  by  any  thing  by  the  said  John 
Sutton  above  in  pleading  alleged,  ought  not  to  be  barred  from 
having  his  said  information  agtunst  him  the  sfdd  John  Sutton^ 
because  he  says  that  the  said  plea  of  the  said  John  Sutton  in 
form  aforesfdd  above  pleaded,  and  the  matter  in  the  same 
tontained,  are  not  sufficient  in  law  to  bar  our  said  lord  the 


the  time  of  his  death;  and  if  he  was  not  are  not  barred  or  affected  by  the 
so  barred,  then  a  rigbt  vested  in  the  Statute  of  Limitations*  4B.&C.152. 
erowD,  and  the  rights  of  the  crown    Lambert  y.  Taylor.  6D.&R.  188.  S.C. 
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Rbx  V. 

SUTTOK. 


Joinder. 


Jdng  from  having  hb  said  infonnation;  wherefore,  for  want  of 
a  Bi^cient  answer  of  the  said  John  in  this  bdialf,  he  piajs 
judgment,  and  that  he  may  be  oonvicted  of  the  premises  in  the 
said  information  above  specified.  And  the  said  John  SuUan, 
by  his  said  attorney,  wherefore,  inasmuch  as  the  said  coroner 
and  attorney  of  our  said  lord  the  king,  for  our  said  lord  the 
king,  doth  not  answer  the  said  plea,  nor  in  anywise  deny  the 
but  altogether  refuses  to  admit  the  said  verification. 


same, 


which  said  plea,  and  the  matter  in  the  same  contained,  he  the 
said  John  Sutton  is  ready  to  verify,  prays  judgment,  and  that 
he  may  be  dismissed  by  the  court  here  from  the  premises. 


Case  41. 


ac.  1  Sid. 

4Sa     1  Vent 
SS.     2  Keb. 
586.  53S. 
If  the  king 
gnuits  the 
goods  and  chat* 
teU  of yeloM,  the 
grantee  shell 
not  have  the 
goods  and 
chattels  of  >^ 

tdveM.     Sob  J 
a  grant  of  the 
goodt  amdehat' 
tob  of  felons, 
or  felons  of 
themsdves,  the 
grantee  shall 
not  have  debii 
due  to  such 
felons. 
Informations^ 


[  274  ] 


Defendant 
pleads  in  bar, 
that  Charleethe 
First  granted 
to  one  S.  C. 
the  goods  and 
chattels  of 


The  King  versus  Sutton. 

SIB  T^omtM  JVin«Aatr,  knight,  the  king's  coroner  and  attor- 
ney, exhibited  an  information  in  the  court  of  our  lord  the 
king,  before  the  king  himself,  against  the  defendant  Sutton^ 
and  shewed  that  one  Elizabeth  Lapworth,  late  of  Lawe^  in  the 
county  of  Warwick^  widow,  at  Lowe  aforesaid,  became  ^b.ife 
sey  (and  shews  how,)  as  by  a  certain  inquisition  lately  taken 
before  John  Yardly^  gentleman,  one  of  the  coroners  of  our  lord 
the  king  of  the  said  county,  upon  view  of  the  body  of  the  said 
Elizabeth  Lapworth,  and  delivered  into  the  *court  of  our  lord 
the  king,  before  the  king  himself,  by  the  proper  hands  of  him 
the  said  coroner,  more  fully  appears:  and  that  the  said  defend- 
ant Sutton,  late  of  PayUon,  in  the  said  coimty  of  Warwick, 
was  indebted  to  the  said  Elizabeth  Lapworth  in  the  sum  of 
eighty  pounds  on  the  said  day  of  her  death,  as  appears  by  a 
certain  writing  obligatory  sealed  with  the  seal  of  him  the  said 
defendant,  and  here  brought  into  court,  and  bearing  date  the 
first  day  of  November,  in  the  14th  year  of  the  reign  of  the  now 
king ;  yet  the  said  defendant  did  not  pay  the  said  money  to 
the  said^fo  desein  her  life  time ;  whereby  an  action  hath  ac- 
crued to  the  king  to  demand  and  have  of  the  defendant  the 
said  sum,  whereof  he  ought  to  answer  to  tiieking;  and  there- 
upon he  prays  process  for  tiie  king  against  the  said  defendant: 
who  comes  in  and  pleads  in  bar  of  the  information  that,  by  an 
indenture  made  between  the  late  king  Charles  the  First  of  the 
one  part,  and  Sir  Simon  Clarke,  bart  of  the  other  part,  (one 
part  whereof,  with  the  seal  of  the  duchy  of  Lancaster,  he 
brings  into  court,)  tif  is  witnessedibsA  the  said  late  king  granted 
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to  the  said  Sir  Simon  the  court4eet  of  Brinklowe  with  its  mem-  The  Kino 
bersy  in  the  said  oounty  of  Warwick^  and  also  the  goods  and  *•  Sutton. 
ehatUls  of  felons  andfugitioes  there  arifling,  and  growing,  or  * 

t  •  11        j«        1  t't^i"  A*        •%  •         felons  in  B.  for 

happemi^,  all  and  smgular  which  things  were  mentioned  m  a  a  term* 

particular  to  be  parcel  of  the  said  duchy  of  Lancaster,  in  the 

said  county  of  Warwick,  to  haye  for  31  years  still  continuing, 

which  term  the  defendant  derives  to  dame  Dorothy  Clarke  as  ^bich  is  vested 

in  D  C 

executrix  of  the  said  Sir  S'tnum ;  and  the  defendant  avers,  that 
the  town  oi  Paylton  aforesaid  is,  and  at  the  time  of  the  death  Thetownof  P. 
of  the  said^b  de  se,  was  a  member  of  Brinklowe;  and  after  * 
the  death  of  the  said^fo  de  se,  and  before  the  exhibiting  of 
the  information,  the  said  dame  Dorothy  demanded  the  said  Defendant  paid 
money  of  the  defendant,  who  paid  it  to  her ;  all  and  Ringular  jy^Q^     ^ 
which  things  he  is  ready  to  verify,  and  prays  to  be  dis- 
charged, &c ;  upon  which  plea  the  said  king's  attorney  demurs 
in  law. 

And  now  in  this  term  Saunders,  of  counsel  for  the  king,  A  grant  by  the 
took  divers  exceptions  to  the  plea ;  first,  that  the  defendant  be^piol^^d^ 
has  pleaded  a  grant  by  the  king  by  a  testatum  existit,  whereas  rectiy,  quod 
he  ought  to  have  pleaded  it  directly,  namely,  that  he  granted,  not  by  a  leita- 
and  not  by  a /i?«totomer»^  that  he  granted.  (1)     Secondly,the  Jj^**^!!^^ 
defendant  has  pleaded  a  grant  under  the  duchy  seal,  and  yet 
he  has  not  averred  in  fact  that  the  liberties  granted  were  par' 
eel  of  the  duchy;  and  the  recital  in  the  indenture,  *'  all  and 
<<  singular  which  things,"  does  not  aid  it,  because  that  may 
be  the  fidse  su^estion  of  the  party  to  deceive  the  king ;  and 
if  the  liberties  granted  be  not  in  truth  parcel  of  the  duchy. 


(1)  So  Plowd.  14>3.  Browning  v. 
Beston,  Cro.  Eliz.  195.  Wilson  Y.Jef- 
fery.  Cro.  Jac  537.  Buldvant  v.  Hol- 
nuau  Dyer»  118.  a.  Jones  v.  Weaver. 
2  Saund.  319.  Bennett  v.  HolbecK 
2  Ley.  12.  S.  C.  The  difference  is 
between  declarations  and  pleas,  avow" 
ries,  repUeaiions,  &c.  In  declarations^ 
whether  in  debt  or  covenant,  it  is 
sufficient  to  say  testatum  existit,  for  it 
is  only  inducement  to  the  action  ;  but 
in  pleas  and  avowries,  &c.  it  is  the  sub- 
stance of  the  answer,  and  therefore  the 


operation  of  the  deed  or  instmment 
must  be  expressly  averred,  and  not 
stated  by  way  of  recital  or  argument 
Cro.  Eliz.  195.'  I  Sid.  375.  Stephenson 
V.  Stephenson.  Cro.  Car.  188.  Batche- 
lour  V.  Gage.  Cro.  Jac  383.  Penning 
V.  Plat.  Cro.  Jac.  537.  1  Lutw.  535. 
Boswall  V.  Rawstome.  2  Lev.  75. 
Cooker  V.  Child,  Com.  Dig.  Reader 
(E.  3.).  But  it  would  be  aided  by  ver- 
dict, or  on  a  general  demurrer.  Com. 
Dig.  ubi  suprd.  (c) 


{e)  [8  Bing.  256.  Bayrion  r.Batley.  1  M.  &  Sc.  339.  SC.  Accord.'} 
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The  Kino 
r.  Sutton. 


It  is  a  debt 
where  an  obli- 
gation is  at  the 
time  of  the 
death  of  the 
obligee,  not 
where  the  ob- 
ligor dweUs. 


then  the  gnuit  under  the  duchy  seal  is  of  no  (2)  vati^ty. 
Thirdly,  the  defendant  has  pleaded  a  grant  of  the  goods  and 
ohattek  offeUmt;  but  he  has  no  grant  of  the  goods  and  chat* 
tels  of  felons  of  themselves  ;  for  the  goods  and  chatteb  of  felons 
of  themsehes  are  a  different  liberty  from  the  goods  and  chattels 
of  felons,  and  by  the  grant  of  one  the  other  does  not  pass. 
Fourthly,  the  defendant  has  not  averred  that  tiie  obligajHan 
was  at  Paylton  at  the  time  of  the  felony  conunitted,  or  at  the 
death  of  the  said  jfe/o  de  se ;  and  if  it  was  not,  (for  it  shall  not 
be  intended  that  it  was,  unless  the  defendant  has  averred  it,) 
then  the  debt  was  not  forfeited  to  the  said  Dorothy  Clarke,  it 
not  being  within  her  liberty ;  for  it  is  a  debt  where  the  obHya- 
tion  is,  and  not  where  the  person  of  the  debtor  inhabits:  as 
Dyer,  305.  a.  Damirs  case ;  Cra  Eliz.  472.  Byron^B  case  (3) : 


(2)  Because  in  that  case  the  grant 
would  only  be  uuder  the  great  seaL  (d) 

(3)  Therefore  if  the  obligee  dwells 
in  one  diocese  and  dies  there,  and  the 
bond  is  in  another  diocese  at  the  time 
of  his  death,  it  will  be  bona  notabiUa 
where  the  bond  is,  if  of  the  value  of  5il 
or  upwards,  and  there  must  be  a 
prerogative  administration  or  probate. 
Cro.  Eliz.  472.  Byron  v.  Byron,  (e) 
But  where  only  simple  contract  debts  are 
due  'to  the  deceased,  these  are  bona  no- 


tabilia  in  that  diocese  where  the  d^Uor 
inhabits  at  the  time  of  his  creditor's 
death.  1  Rol.  Abr.  909.  Dyer,  305.  a. 
in  margine.  Wentw.  Ex.  46,  47. 
Godol.  70.  2  Leon.  SS.  Lord  North-- 
ampton  v.  Lord  St.  John.  Carth.  373« 
YeomansT.Bradshaw.  Judgments,  sta- 
tutes, or  recognisances  are  bona  noSa" 
biUa  in  the  place  where  they  are  given 
or  acknowledged.  Dyer,  505.  a.  in 
margin.  I  Lutw.  401.  Kegg  v.  JSTor- 
ton.  3  Mod.  324.  Gold  v.  Strode.  2  Ld. 


(d)  [It  should  be  observed,  however, 
that  the  assignment  of  a  debt  or  chose 
in  action  vested  in  the  crown,  is  not 
necessarily  under  the  great  seal.  The 
constant  course  of  practice  has  been  to 
grant  such  things  und^r  the  sign  ma- 
nual ;  and  such  a  grant  has  lately  been 
held  sufficient.  4  B.  &  C.  138.  Lam- 
bert V.  Taylor.  6  D.  &  R.  188.  S.  C. 
The  property  in  a  promissory  note,  of 
which  the  felon  was  the  payee,  is  as- 
signable by  the  crown  without  indorse- 
ment ;  for  the  assignment  takes  its  effect 
from  the  general  rule  of  law,  that  a  debt 
or  chose  in  action  vested  in  the  crown 
is  assignable^  and  not  from  the  custom 


of  merchants  or  other  special  custom. 
Ibid.] 

(e)  [Accordingly,  money  due  on  a 
policy  of  insurance  under  seal  is  bona 
notabiUa  where  the  policy  was,  and  not 
where  the  funds  of  Uie  company  are,  at 
the  time  of  the  death.  2  Mees.&W. 
87.  Gumey  v.  RawUns.  Stock  in  the 
public  funds  is  supposed,  for  the  pur- 
poses of  probate  and  administration,  to 
lie  within  the  archbishopric  of  Canter^ 
bury.  6  Price,  262.  JRsx  v.Capper,  per 
Richards  C.  B.  And  such  property  is 
bona  notabilia  in  the  diocese  of  London. 
IHagg.  625.  Scarth  y.  Bi^op  of  Lon- 
don.'} 
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but  if  it  diall  be  a  debt  where  the  person  of  the  debtor  inha-  The  Kino 
bits :  then  Fifihlj,  the  defendant  has  not  averred  that  he  in-  v*  Suttok. 
habited  at  Paylton^  but  he  is  only  named  late  of  PayUon  in  the 
information ;  which  may  be  true;  and  yet  he  was  not  aninha- 


Raym.  855.  Adanu  v.  Savage.  (/)  It  is 
the  safest  way  to  obtain  letters  of  ad- 
ministration in  the  prerogative  court; 
because  if  the  metropolitan  grant  letters 
of  administration  in  a  case  where  the 
deceased  had  not  any  bona  notabilia  at 


the  time  of  his  death,  still  such  ad- 
ministration is  not  void,  hut  only  void-> 
able  ;  but  if  letters  of  administration  be 
granted  by  a  bishop  or  other  inferior 
judge  in  a  case  where  the  deceased  had 
bona  notabilioy  they  are  absolutely  void ; 


(/)  If  there  be  bona  notabilia  in  one 
diocese  of  the  province  of  Canterbury^ 
and  in  one  in  the  province  of  York, 
each  bishop  must  grant  administration; 

1  Salk.  39.  Burston  v.  Ridley ;  if  in 
two  dioceses  in  one  province,  and  in 
two  in  another,  there  must  be  two  pre- 
rogative administrations;  for  neither 
metropolitan  can  interfere  in  the  pro- 
vince of  the  other.  Ibid.  If  a  man  die 
abroad  intestate,  having  goods  only  in 
one  diocese,  yet  administration  shall  be 
granted  by  the  metropolitan.  Bac  Abr. 
tit  Executors  and  Administrators  (E.), 
3.  [But  it  appears  to  be  now  established, 
that  in  this  case  the  diocesan  has  concur- 
rent jurisdiction.  I  Hagg.  625.  Scarth 
V.  Bishop  of  London,  2G.&  Dav.  321. 
Whytey.Bose,peTTindalC.J.  If  the 
obligee  of  a  bond  dies  abroad  intestate, 
and  the  bond  is  in  Ireland  at  the  time 
of  his  death,  the  obligor  may  be  sued 
in  England  by  a  plaintiff  who  has  got 
prerogative  administration  here,  without 
taking  out  letters  in  the  spiritual  court 
in  Ireland.  2  G.  &  Dav.  312.  Whyte 
v.  Rose,  As  to  metropolitan  adminis- 
tration, where  the  deceased  dies  pos- 
sessed of  bona  notabilia  within  a  Pecu- 
liar, see  3  Hagg.  757.   Smith  v.  Smith, 

2  Bing.  N.  C.  486.  Lyeons  v.  Barrow, 
2  Scott,  721.  S.  C.  3  Phillim.  247. 
Parham  v.  Tempter,  in  Sir  J.  NicholW 
judgment  The  goods  which  a  party, 
who  dies  tn  itinere,  has  with  him  at  the 

VOL.  I. 


time  of  his  death,  are  supposed  to  be, 
for  the  purposes  of  the  jurisdiction  of 
the  Ordinary,  in  the  place  where  he  is 
domiciled,  notwithstanding  his  personal 
absence.     2  B.  &  Ad.  433.    Doe  v. 
Ovens,  423.]    The  rule  respecting  bofia 
notabilia  does  not  apply  to  subdivisions 
of  dioceses ;  therefore,  if  a  bishop  grant 
to  one  of  the  archdeacons  of  his  diocese 
the  power  of  proving  wills  of  persons 
dying  within    his    archdeaconry,   that 
archdeacon  shall  have  the  granting  of 
probate,   although    the    deceased  had 
goods  at  the  time  of  his  death  within 
another  archdeaconry  in  the  same  dio- 
cese.    5  M.  &  S.  119.     The  King  v. 
Yonge,    The  rule  with  respect  to  the 
distribution  of  effects  when  recovered, 
is  different  from  that  with  respect  to 
bona  notabilia;  for  it  is  held  that  all  the 
personal  estate  of  an  intestate,  wherever 
situate,  must  be  distributed  according 
to  the  law  of  the  place  at  which  he  was 
domiciled  at  the  time   of  his  death. 
And  this  is  all  that  can  be  supposed 
to  be  meant  by  Lord  Hardwicke  in 
2  Ves.  37.     Thorn  v.  Wa^ins,  and  in 
Ambl.  27.    Pipon  v.  Pipon,     [2  Add. 
14.    Curling  v.  Thornton,    2   Sim.   1. 
Anstruther  v.  Chalmer,    3  Hagg.  374. 
Stanley  v.  Bemes,    7  Sim.  263.   Gam^ 
bier  v.  Gambier,   8  Sim.  279.     Price  v. 
Dewhurst.      Ibid.  310.      Thornton  v. 
Curling.      2  Keen,   293.    Lord  Win^ 
chelsea  v.  Garretty.'] 
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bitant  at  the  lime  of  the  death  of  ihefdode  se^  when  die  doty 
first  accrued ;  wherefore  the  defendant  ought  to  baYeaversed 
it,  if  it  were  so. 

And  for  these  exceptions^  but  especially  for  the  third  ex- 


5  Rep.  30.  Pnnces  case.  1  P.  Will. 
43,  44.  Blackbarough  y,  Davis.  1  Str. 
75.  Rex  V.  Loggen.  Wentw.  47. ;  and 
the-  defendant  may  plead  that  matter  in 
bar  to  any  action  brought  by  such  an 
administrator.  In  the  last  case  cited 
from  Strange,  it  is  said  that  the  same 
distinction  applies  to  apro6al0;  but  Lord 
Macclesfield  in  1  P.  WilL  767,  768.  held 
that  a  probate  granted  by  an  inferior 
judge  b  not  void  until  reversed,  (g)  In 
the  above  cited  case  from  Carth.  373., 
it  is  pleaded  in  abaiement;  but  it  seems 
clear  that  is  a  matter  pleadable  m  tor. 


and  not  in  abatement.  It  is  a  principle 
that  every  plea  in  abatement  must  give 
the  phuntifT  a  better  writ ;  but  the  effect 
of  this  plea  is,  that  the  plaintiff  has  no 
right  to  sue  at  all  in  the  charader  of 
adminisirtUor^  and  is  therefore  a  bar  to 
the  action.  Or  the  defendant  may  give 
in  evidence  upon  the  plea  of  ne  ungues 
exeniAM-,  that  there  were  ftofia  MoAiMui ; 
for  it  confesses  and  avoids,  and  does  not 
falsify  the  seal  of  the  Ordinary.  1  Lev. 
236.  NodY.WtOs.  lSid.359.&C. 
Com.  Rep.  15a  Awm.  BuIL  N.  P. 
14Su  (A) 


(g)  Where  there  is  no  dispute  as  to 
the  Ordinary's  jurisdiction,  probate  of 
a  will  is  good,  until  reversed  by  the 
ecclesiastical  court,  and  cannot  be  dis- 
puted in  the  temporal  courts ;  therefore, 
where  a  debtor  of  the  deceased  pays 
money  to  the  executor  under  a  forged 
will,  of  which  probate  has  been  regu- 
larly granted,  he  is  discharged.  3  T.  R. 
125.  AUen  v.  Dundas,  overruling 
1  Com.  150.  Aium*  But  where  pro- 
bate was  granted  of  a  will  under  which 
the  executor  sold  part  of  the  goods, 
but  the  probate  was  afterwards  revoked, 
it  appearing  that  a  subsequent  will  had 
been  made  naming  a  different  executor, 
it  was  held  that  trover  would  lie  by  the 
last  executor  against  the  first,  and  those 
acting  under  him ;  for  the  last  was  the 
true  will,  and  the  property  vested  in 
the  last  executor  from  the  testator's 
death.  5  B.  &  A.  744.  WooUey  v. 
Clark.     ID.&R.  409.  S.C. 

(A)  The  reason  given  for  the  distinc- 
tion taken  by  Lord  Macclesfield  is,  that 
an  executor  takes  his  authority  from 
the  Willi  but  an  administrator  from  the 


Ordinary.  See  also  1  T.R.  480.  Smiik 
y.MiUes.  It  seems  clear  that  upon  a 
plea  of  ne  ungues  administratarf  the  de- 
fendant may  give  in  evidence  that  there 
were  bona  noiabilia  ;  for  this  shews  that 
the  grant  of  administration  to  the  plain- 
tiff was  merely  void.  But  if  the  doc- 
trine of  Lord  Macclesfield  in  1  P.  WilL 
767.  Combers  case^  be  true,  such  evi- 
dence cannot  be  given  upon  a  plea  of 
ne  ungues  executor  ;  for  the  probate  is 
not  voidy  but  voidaUe  only.  The  de- 
fendant cannot  even  plead  specially 
that  there  were  bona  noiabilia.  Ibid. 
However,  this  distinction  between  a 
plea  of  ne  ungues  adminisirator  and  ne 
ungues  executor^  is  not  noticed  in  BulL 
N.  P.  247.,  nor  in  PhilUps  on  Evi- 
deuce,  342.  5th  ed.  [Yet  I%ompson  B. 
is  said  to  have  ruled  in  accordance 
with  it  in  Rex  v.  FFAiftiAar,  Laneas' 
ter  Summer  Assizes,  1810^  2  Stark. 
£v.  442.  note  {t)  3d  ed.  But  on 
examining  Comber^%  case^  it  does  not 
appear  that  in  fact  Lord  Maedesfidd 
held  any  such  doctrine  as  above  sup- 
posed ;  nor  does  such  a  distinotioDy  as  is 
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oeption  (4),  judgment  was  given  for  the  king,  unless  cause.  The  Kino 
fro.  And  Kelynge  chief  justice  said  that,  if  the  king  grant  ^'  Sutton. 
the  goadi  and  chattels  of  felons  of  themselves,  the  ffrantee  shall  ,^  ^^ 

^  '  o  eheUteU  of  fe- 

not  thereby  have  debts  due  to  such  felons.  (5)    Afterwards,  iont,thegrintee 
at  another  day,  it  was  moved  by  Sir  Richard  Hopkins,  knight,  ^  ^  ^^ 
of  counsel  f<Nr  the  defendant,  who  would  have  shewn  cause  them. 


(4)  So  8  H.  4.  2.  a.  per  Till  2  RoL    de  Terres,  11.   1  RoL  Rep.  899.  Sex  v. 
Abr.  194.  (C.)  pi.  2.    Bro.  Forfeiture    Bishop  of  Durham,  1  Leon.  202.  Queen 


supposed  to  have  been  taken  by  him, 
seem  to  have  any  foundation  in  principle 
or  authority.  See  Fraser*s  note  to 
Prince's  case,  5  Co.  SO.  a.  And  even] 
consistently  with  Lord  Macclesfield's 
doctrine,  it  is  apprehended,  that  under 
a  plea  of  ne  ungues  exeGutar^  the  de- 
fendant may  prove  the  seal  of  the  Or- 
dinary to  be  forged;  because,  although 
the  executor  derives  his  title  from  the 
will,  yet  it  is  the  probate  which  authen- 
ticates his  right,  and  a  forged  probate 
is  a  mere  nullity.  [But  if  the  defence 
is,  not  that  the  granting  of  probate  or 
letters  of  administration  by  the  par- 
ticular bishop  is  void,  but  that  the 
simple  contract  debt,  which  is  the  sub« 
ject  of  the  action,  did  not  pass  under 
the  grant,  by  reason  of  the  defendant's, 
the  debtor's,  residence  out  of  the  dio- 
cese at  the  time  of  the  death  of  the 
deceased,  such  defence  cannot  be  given 
in  evidence  under  a  plea  of  ne  ungues 
executory  or  ne  ungues  administratory 
but  must  be  specially  pleaded.  5  B.  & 
C.  491.  Stohes  v.  Bate.  8  DowL  &  R. 
247.  S.C.  It  has  been  held  that  a 
Canterbury  prerogative  administration 
is  sufficient  to  entitle  the  administrator 
to  enter  up  judgment  on  a  warrant  of 
attorney  against  a  simple  contract  cre- 
ditor residefit  in  the  province  of  Yorh. 
9  Dowl.  102S.  Edwards  v.  Holiday.^ 
Where  the  plaintiff  necessarily  sues  in 
his  representative  character,  the  de- 
fendant cannot,  under  the  general  issue, 


take  advantage  of  any  defect,  such  as 
the  insufficiency  of  the  stamp  on  the 
letters  of  administration  or  probate; 
for  profert  has  been  made  of  them, 
and  the  defendant  has  by  his  pleading 
admitted  them.  2  M.  &  S.  553.  Thynne 
V.  Protheroe,  [See  abo  Reg.  Gen. 
(Pleading),  H.  T.  4  WiU.  4.  No.  21.] 
But  if  it  be  part  of  the  plaintiff's  case 
to  prove  his  representative  character, 
as  where  he  sues  in  trover  upon  his 
constructive  possession,  for  a  conversion 
in  his  own  time,  any  defect  in  the  letters 
of  administration  or  probate,  which  pre- 
vents him  from  proving  such  character, 
will  be  fatal,  although  there  be  no  special 
plea;  3  Taunt  113.  Hunt  v.  Stevensy 
and  see  post,  VoL  II.  p.  47  n«  note  (a) ; 
[t.  e,  if  his  right  to  the  property  be  put 
in  issue,  and  he  has  declared  in  his 
individual  character].  It  may  be  pro- 
per to  remark,  that  a  sentence  of  the 
spiritual  court  in  a  matter  within  its 
jurisdiction,  and  on  which  there  b  a 
direct  issue^  is  conclusive,  until  re- 
versed, in  a  civil  action  between  the 
same  parties ;  1  £sp.  6.  Stedman  v. 
Gooeh.  2  Str.  961.  Dacosta  v.  Villa 
Real:  but  such  sentence  is  not  con- 
clusive in  a  criminal  proceeding.  11 
Harg.  State  Trials,  Duchess  of  King- 
ston's case. — Str.  481.  ITie  King  v.  Ft«- 
cent.  2  Str.  703.  The  King  v.  Rhodesy 
seem  not  to  be  good  law.  [Russ.  &  R« 
C.  C.  R.  342.  Rex  v.  Buttery.  Ibid. 
343.  note  (a)*  Rex  v.  Gibson,^ 
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The  Kino     and  maintained  the  plea ;  hat  the  court  interrapted  him,  and 
V.  Sutton,    gaid,  that  he  could  not  make  it  good ;  and  thereupon  jadgment 

•  was  given  abeolutely  for  the  king. 

The iofiirm-  But  note:  It  seems  to  me  that,  if  the  defendant's  counsel 

^Iw^mdL  ^^  excepted  to  the  information,  it  was  not  good  for  two  rea- 
het,  that  the  sons :  first,  becaosc  it  is  not  averred  that  the  said  EhzabeA 
was  found /«A»  Lapwor(h  was  found  yjffo  de  se,  but  only  by  a  (praut  per  quanr 
lie  tc^  and  not  Jam  inquisitionemy  tfc.  (6)  liquet) ;  whereas  in  good  pleading 
to  Uie  }^^  the  information  ought  to  shew  the  matter  of  fact  (7),  and  then 
Moo.  that  the  inquisition  was  taken  before  the  coroner  upon  view 

of  the  body,  and  so  shew  the  whole  substance  of  it,  and  then 

to  have  concluded  with  skpraut,  &c.,  or  at  least  to  have  begun 

with  the  inquisition,  and  shewn  it  at  large ;  for  the  inquisition 

is  the  principal  part,  and  without  it  no  forfeiture  accrues  to 

*  Seepoct,36S.  the  king,  or  to  any  other.*     Secondly,  the  information  says^ 

T^Lform-       ^^^  ^^^  defendant  was  indebted  to  the  /do  de  se  in  SOL,  as 

Atumougbtto    appears  by  an  obligation  here  into  court  brought;  whereas 

that  the  defend-  it  ought  to  charge  the  defendant  directly,  namely,  that  he 

ant  beeame        became  bound  by  his  obligation  in  the  sum  of  SOL  and  not  by 

bound  to  the  .       ^^      ^  , 

fdodembyhia  a  (proutpatet) ;  for  if  the  defendant  will  deny  the  debt,  he 
obligation  in      Quaht  not  to  plead  that  he  was  not  indebted  in  manner  and 

the  mm  of  SOL,      "^  ,*  . 

and  not  that  he  form ;  but  his  plea  is  non  est  factum,  bemg  charged  by  his 
her  a«^mr«^  own  deed;  but  here  he  is  not  well  chaiged  with  his  deed. 
b7  an  obliga.  See  for  this,  Plow.  143.,  2 1  Edw.  4. 44  and  49.,  Bro.  Plead- 
^"'^  ing,  110.     But  these  matters  were  not  moved.  (8) 

V.  Archhuikop  of  Canterbury*      S.  C.  due  to  the  feUm  ;  for  though  in  other 

S  Biilstr.  157-     1  Vent  S2.  cases  a  graiit  of  omnia  bona  et  caiaUa 

(5)  So  1  Sid.  142.     The  Mayor  of  by  the  king  will  not  pass  specialties  and 

Southampton  y. Richards-,  12  Rep.  l.b.  debts,  yet  in  the  grant  of  a  liberty  it 

2.  a.  Ford  and  Scheldon'n  cas^.    Owen,  will :  See  also  Com.  Dig.  Waife  (C).  So 

155.  per  Shute,  1  Leon.  202.    2  Leon.  byagrantof^ood!faiufr^alfelf  of  felons 

56.  Lord  Northampton  y.  Lord  St  John*  of  themselves,  the  grantee  shall  have 

1  Vent  S2.    But  in  2  Rol.  Abr.  195.  such  felons'  ready  money.    2  Show.  SS. 

(E.),  pL  1.  it  is  held,  that  if  the  king  Anon,  (t) 

grant  certain  libertiest  and  among  other        (6)  So  2  Lutw.  1S42.     Meriton  v. 

things  grant  omnia  bona  et  catalla  fe-  Benn^  and  the  cases  cited  before.  Ant^, 

lonum  de  se  within  such  a  place,  it  shall  p.  274.  note  (1). 
pass  MigationSf  tpeeialties,  and  debts        (7)  Namely,  that  the  said  Elizabeth 


(t)  [In  5  Price,  217. 263.  Bex  v.  Cap-  of  a  felon ;  and  it  was  held  accordingly, 

ji«r,  the  principal  case  was  rcfcognisedasan  that  stock  and  money  in  the  funds  did 

authority  that  the  words  bona  et  catalla  -not  pass  by  a  grant  of  bona  et  eatalla 

in  a  royal  grant  will  not  pass  the  debts  fehnum.   See  ante,  p.  210  a.  note  (a).] 
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Lapworik  feloniously  killed  and  mar-  See  7  T.  R.  462. 464.  Hobnes  v.  Walsh. 

dered  herself;  and  that  by  an  inquisi-  But  it  does  not  seem  necessary, 
tion  taken,  &c.    See  the  form  of  plead-        (8)  See  ante,  p.  274.  note  (1),  and 

ing  it,  post,  355.  Toomes  v.Etherington.  p.  275.  note  (6). 


Duppa,  Executor  of  Baskerville,  versics  Mayo.        Case  42. 
HiL  20  &  21  Car.  11.  Regis.  BoL  1463. 

ir«refor«iiAt>«,|"f^E  it  remembered,  that  heretofore,  to  wit,  in  Same  entry, 
*«  '^t-     J  13  the  t^nn  of  St.  Michael  kst  past,  before  our  l^'^^.^^l 
lord  the  king  at  Westminster,  came  Thomas  DuppOy  esquire, 
executor  of  the  last  will  and  testament  of  Elizabeth  lady  Ba^- 
herviley  deceased,  by  John  Crump,  his  attorney,  and  brought       [  276  ] 
here  into  the  court  of  our  said  lord  the  king  then  there  his 
certain  bill  against  Thomas  Mayo,  gent,  in  the  custody  of  the 
marshal,  &c  of  a  plea  of  debt ;  and  there  are  pledges  of  pro- 
secution, to  wit,  John  Doe  and  Richard  Roe  ;  which  said  bill 
follows  in  these  words,  to  wit ;  Herefordshire,  to  wit,  Thomas 
Duppa,  esquire,  executor  of  the  last  will  and  testament  of 
Elizabeth  lady  Bashervile,   deceased,   complains  of  Tlumuis 
Mayo,  gent,  being  in  the  custody  of  the  marshal  of  the  mar- 
shalsea  of  our  lord  the  king,  before  the  king  himself,  of  a 
pka  that  he  render  to  him  1360/.  of  lawful  money  of  Eng-' 
land',  which  he  unjustly  detains  from  him :  for  that  whereas  Robert  Eul  of 
Robert  late  earl  of  Essex  was  seised  of  and  in  a  messuage,  and  ^J^"^^^^ 
200  acres  of  land,  20  acres  of  meadow,  100  acres  of  pasture.  In  fee, 
and  103  acres  of  wood,  with  the  appurtenances,  in  Bodenham, 
Rosbury,  Moore,  Beeresfield,  and  Maund,  in  the  said  county, 
in  his  demesne  as  of  fee :  and  being  so  seised  thereof,  he  the 
said  earl  afterwards,  to  wit,  on  the  4th  day  of  December,  in 
the  43d  year  of  the  reign  of  the  lady  Elizabeth,  late  queen  of 
England,  at  Bodenham  aforesaid,  demised,  granted,  and  to  ^^^iJ^*™ 
farm  let  (1)  to  one  Sir  Thomas  Coningsby,  knight,  the  said  Coningsby  for 

8  term; 

(1)  It  is  to  be  observed,  that  it  is  because  if  the  lease  were  by  deed,  which 
not  said,  that  the  lessor  demised  by  deed  was  not  necessary  at  this  time,  the 
or  other  writing,  but  only  generally,  plaintiff  is  a  stranger  to  it,  for  he  does 
that  he  demised  the  premises  for  a  not  claim  the  land,  but  only  a  rent- 
certain  term.  There  seem  to  be  two  charge  out  of  it,  which  was  created  by 
reasons  for  thb  way  of  pleading,  first,  another  instrument ;  and  therefore,  as 
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Duppa  versfis  Mayo. 


DUPFA  V, 

Mayo. 


who  entered 
and  was  pos- 


tenementSy  with  the  appnrteiiaiioee,  to  have  and  oocupy  to  'die 
said  Sir  JTunnas  Ccmngtbtfy  his  executors,  and  asngns,  for 
and  daring  and  until  the  full  end  and  term  of  99  years  thence 
next  following,  if  i^ttetot'ffiiam  Comngsby^  sonof  thiesaid  Thomas^ 


he  has  not  the  deed,  he  cannot  state  it : 
10  Rep.  93,  94.  Le^kTa  case.  1  Ves. 
394.  Whitfield  v.  Fausset :  and  second- 
ly, which  seems  the  chief  reason,  be- 
cause [the  distinction  is,  that  where  a 
lease  for  years  hy  indenture  is  the  gist 
and  foundation  of  the  action,  as  where 
debt,  or  covenant,  is  brought  upon  any 
covenant  contained  therein,  it  is  neces- 
sary to  state  the  demise  to  have  been 
by  deed;  Cro.  Eliz.  571.  Southwd  v. 
Brown  ;  and  to  set  out  so  much  thereof 
as  is  sufficient  to  suppoH  the  action,  and 
no  more ;  1  Lev.  88.  EiHoU  v.  Blake. 
Cowp.  665>  Dtmdas  v.  Lord  JVeynumth. 
Ibid.  727.  Price  v.  Fletcher  ;  but  where 
such  lease    is  but  inducement  to  the 


action,  it  is  only  necessary  to  state 
generally,  that  the  lessor  demised  the 
premises  for  a  certain  term,  without 
saying  it  was  by  indenture.  See  antd, 
38  a.  note  (3).  For  at  common  law,  a 
lease  for  any  number  of  years  might  be 
made  by  tenant  in  fee-simple  by  parol 
only ;  and  though  the  Statute  of  Frauds, 
29  Car.  2.  c.  3.  ss.  ],  2.  enacts,  «  that 
''  from  thenceforth,  all  leases,  or  terms 
^  for  years,  made  by  parol,  and  not  put 
^  into  writing,  and  signed  by  the  lessors, 
<'  or  their  agents  authorised  by  writing, 
<*  shall  have  only  the  effect  ofleases  at  will, 
**  except  leases  not  exceeding  the  term 
'^  of  three  years  from  the  making  (a),** 
yet  it  is  held,  that  the  statute  has  not 


(a)  Notwithstanding  these  express 
words  of  the  statute,  it  is  held  that  a 
parol  lease,  for  more  than  three  years, 
enures  as  a  tenancy  from  year  to  year. 
5  T.  R.  471*  Doe  v.  BeU.  8  T.  R.  3. 
Clayton  v.  Blaheif.  [2Bing.  N.C.752. 
Doe  V.  Pullenj  by  Tindal  C.  J. :  but 
see  the  observations  in  Smith  s  Leading 
Cases,  voL  iL  p.  75,  et  seq.  Parol  leases 
not  exceeding  the  term  of  three  years  are 
valid,  and  may  contain  the  same  special 
stipulations  as  regular  leases ;  and  what- 
ever remedy  can  be  had  upon  them,  in 
their  character  of  leases,  maybe  resorted 
to ;  Cr.  &  J.  391.  Edge  v.  Strafford. 
5  A.  &  £.  856.  Lord  Bolton  v.  Tomlin. 
1  Nev.  &  P.  247.  S.  C;  but,  by  rea- 
son of  the  4th  section  of  the  statute, 
they  do  not  confer  the  right  to  sue  the 
lessee  for  damages  for  not  taking  pos- 
session.    1  Cr.  &  J.  391.] 

It  may  not  be  improper  in  this  place 
to  point  out  how  the  landlord  or  tenant 
may,  in  some  cases,  ^determine  the  ten- 


ancy.   What  was  formerly  considered 
as  a  tenancy  at  will,  has  in  modern 
times  [been  construed  to  be  a  tenancy 
from  year  to  year ;  3  Burr.  1609.  Tim-^ 
mins  V.  Eowlinson*    1  T.  R.  168.  Right 
v.  Darhy.    3  T.  R.  16.  Doe  v.  Porter. 
8  T.  R.  3.    Clayton  v.  Blakey ;   unless 
the  circumstances  of  the  case  clearly 
render  such  a  construction  impossible ; 
as  where  the  defendant  let  a  shed  to 
the  plaintiff  for  so  long  as  both  parties 
should  like,  on  an  agreement  that  the 
plaintiff  should  convert  it  into  a  stable, 
and  the  defendant  should  have  all  the 
dung  for  a  compensation,  there  being 
no  reservation  referable  to  any  aliquot 
part  of  a  year.    4  Taunt  128.  Richard" 
son  V.  Langridge.   Under  an  agreement 
<*  that  the  tenant  shall  always  be  sub- 
"  ject  to  quit  at  three  months'  notice/' 
he  is  not  tenant  from  year  to  year,  but 
from   quarter  to  quarter.       3  Camp. 
510.  Kemp  v.  DerretL    It  must  by  no 
means  be  understood,  that  a  strict  ten- 
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Catharine  Coningsbyy  and  Ursula  Coningsby,  daughters  of  the     Duppa  v. 
8aid  Thomas,  or  any  of  them,  should  so  long  live :  by  yirtfte  of       Mato. 
which  demise  he  the  said  Tliomas  Coningsby  affcerwiurds,  to  wit,   \ 
on  the  5lli  day  of  December,  in  the  said  43d  year  of  the  reign  Conioi^fe^bT 


altered  the  manner  of  pleading;  antd,    and  therefore  this  general  mode  of  plead- 
211.  note  (9)y  and  see  the  next  note ;    ing  is  still  sufficient,  notwithstanding  the 


anoy  at  will  cannot  exist  at  the  present 
day.      Such  tenancy  may  clearly  be 
created  by  the  express  agreement  of 
the  parties:  and  other  cases  may  be  put 
where  such   tenancy  will    even    now 
arise;    for    instance,  the    case  of    a 
mortgagor  in  possession.     5  B.  &  A. 
604.  Partridge  v.  Bere,    1  D.  &  R. 
372.  S.C.     [But  though  the  mortga- 
gee may  treat  lus  mortgagor,  as  against 
a  stranger,  as  his  tenant  at  will,  he  is  not 
bound  to  do  so,  and  may,  therefore,  bring 
ejectment  against  him  as  a  trespasser, 
without  any  previous  demand  of  pos- 
session ;  8  B.  &  C.  767.  Doe  v.  Maisey. 
9  Mann.  &  R.  107.   S.  C.     9  B.  &  C. 
24^  253.  257,  258.   Pope  v.  Biggs. 

4  Mann.  &  R.  193.  S.  C.  5  Ring.  421. 
Doe  V.  GOes.  2  Moo.  &  P.  749.  S.  C. 
2Bing.  N.C.  538.543.  Waddilavey. 
BametL  2  Scott,  763.  S.  C.  4  M.  & 
Vf.Am.Hitehmany.WaUofu  lMann.& 
Gr.  117.  Brown  v.  Storey.  1  Scott,  N.R. 
9.S.C.   11  A. &E. 307.  2^ v.jBarlon. 

5  Perr.  &  D.  194.  S.  C.  6  M.  &  S.  148. 
Doe  V.  BouUon;  unless  he  has  re- 
cognised the  right  of  the  mortgagor,  or 
his  tenant,  to  hold  possession.  7  Ring. 
8£2.  Doe  v.  Haies.  5  M.  &  P.  132. 
S.  C.  2  B.  &  Ad.  473.  Doe  v.  Cad- 
fcattader.  4*  A.  &  £.  299.  Rogers  v. 
Humphreys,  5  Nev.  k  M.  511.  S.  C. 
4  M.  &  W.  409.  (See  9  A.&  £.  342. 
Bvans  v.  JSiUot.  I  Perr.  &  D.  256. 
S.  C.)  As  to  what  shall  amount  to  a 
re^demise  from  the  mortgagee  to  the 
mortgagor,  so  as  to  entitle  him  to  no- 
tice   or  -demand    of  possession,    see 


5  Q.  B.  143.  Doe  v.  Goldwin.  1  G.  & 
Dav.  463.  S.  C.  2  a  B.  147.  Doe  v. 
Day,  When  a  man  enters  under  an 
agreement  for  a  lease,  he  is  only  tenant 
at  will  till  he  pays,  or  agrees  to  pay, 
rent,  or  settles  it  in  account ;  and  then 
he  becomes  tenant  from  year  to  year 
subject  to  such  of  the  terms  of  the 
agreement  as  are  applicable  to  that 
species  of  tenancy,  and  determinable 
on  the  execution  of  the  lease  contracted 
for.    6  Esp.  106.  Doe  v.  Breach.    3  B. 

6  Q.  483.  Hamerton  v.  Stead,  by  LUr 
tledakJ.  5D.&R.  213.  S.C.  Ry.& 
M.  355.  Mann  v.  Lov^oy.  3  Ring.  361. 
Knight  v.  BenneL  5  Ring.  118.  Cox 
r.Bent.  7  Ring.  451.  Begnart  y.  Por- 
ter. 1  Cr.  M.  &  R.  398.  Doe  v.  Cawdor. 
2  Ring.  N.  C.  749.  753.  Doe  v.  Pullen. 
6  M.  &  W.  104.  Chapman  v.  Towner^ 
by  Parhe  R.  12  A.  &  E.  476.  Doe  v. 
Amey.  10  M.  &W.  494.  Braythwayte 
V.  Hitchcock.  The  law  is  the  same 
where  a  man  has  possession  under  a 
lease  which  is  void.  1  A.  &  E.  52. 
Richardson  v.  Gifford.  2  M.  &  W.  365. 
367.  Doidge  v.  Bowers.  3  Ring.  N.  C. 
850.  Beaie  v.Sanders.  3  Mann.  &  Gr. 
498.  Berrey  v.  Lindley.  4  Scott,  N.  R. 
61.  S.C.  So  where  a  man  has  posses- 
sion under  an  agreement  to  purchase, 
he  is  a  tenant  at  will ;  1  M.  &  W.  700. 
Doe  V.  Stanion,  by  Parke  R.  5  C.& 
P.  595.  Doe  v.  MiUer.  5  M.  &  W.  14. 
Doe  V.  Chamberlaine.  8  M.  &  W.  118. 
Howard  v.  Shaw;  and  he  wiU  not  be 
converted  into  a  tenant  from  year  to 
year  by  a  stipulation  In  the  oontnust 
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Dappa  verms  Mayo. 


DUPPA  V. 

Mayo. 


his  will  deTised 
Ml  annuity  of 
SOL  a- year  to 
Elizabeth  Bas- 
kervile  and  her 
•on  out  of  his 
demesne  lands ; 


of  the  Baid  late  queenEHzabeth^  entered  into  thesaid  tenements, 
witlfthe  appurtenances,  and  was  possessed  thereof:  and  being 
so  possessed  thereof,  he  the  said  Thomas  Coning  Ay  afterwards, 
to  wit,  on  the  10th  day  of  August^  in  tiie  year  of  our  Lord 
1616,  at  Bodenham  aforesaid,  made  his  last  will  and  testament 
in  writing  (2),  and  by  the  said  will  (among  other  things)  did 
give  and  bequeath  to  the  said  Elizabeth  Baskervile,  and  TTuh 


statate,  where  the  lease  for  years  is  only    demise  by  indenture,  it  is  not  necessary 
inducement    So,  in  debt  for  rent  on  a    to  declare  that  it  was  by  indeatnre ; 


of  sale  for  payment  of  interest  on  the 
amount  of  the  purchase-money  until 
the  completion  of  the  purchase :  5  M. 
&  W.  l^. :  Secus,  where  there  is  a 
stipulation  that  the  intended  purchaser 
shall  pay  at  the  rate  of  a  sum  certain 
per  annum,  from  the  time  of  taking 
possession  until  the  completion  of  the 
purchase.  6  B.&  C.  524.  Saunders  ▼. 
Musgrave,  (See  4  A.  &  £.  528.  Seaion 
v.  Booth.)  For  other  instances  where 
a  strict  tenancy  at  will  has  been  held 
to  exist,  see  9  Bing.  S56.  Doe  v.  Price. 
10  B.  &  C.  718.  Doe  v.  Jones.  Ibid. 
721.  Doe  y.  M^Kaeg.  As  to  how  such 
a  tenancy  may  be  determined,  see 
9  Bing.  356.  10  B.  &  C.  721.  2  C. 
M.  h  R.  120.  Ball  ▼.  CuUimore.  2  A. 
&  £.  329.  Roe  v.  Street  4  Nev.  & 
M.  42.  S.C.  7  M.  &  W.  226.  Doev. 
Turner.  9  M.  &  W.  643.  S.  C.  in 
Cam.  Scacc  A  tenant  who  continues 
to  occupy  after  the  expiration  of  his 
term  is  a  tenant  at  sufferance ;  until  he 
pays  rent,  and  then  he  becomes  tenant 
from  year  to  year :  7  T.  R.  83.  Doe  v. 
Waits.  2  B.  &  C.  100.  Bishop  v. 
Howard:  So  if  he  performs  services 
due  from  the  tenant  in  the  way  of  rent 
1  B.  &,  Ad.  365.  Doe  v.  Morn.  But  a 
mere  payment  of  a  compensation  for 
the  occupation  will  not  thus  change 
the  nature  of  the  tenancy.  1  Cr.  M .  & 
R.  261.  Simphin  ▼.  Ashhurst  In  order 
to  establish  a  tenancy  from  year  to  year, 
something  must  occur,  besides  the  mere 


holding  over,  to  shew  the  existence  of 
a  new  contract  for  such  a  tenancy. 
1  Mood.  &  R.  213.  Jenner  v.  degg. 
4  A.  &  £.  832.  Jones  v.  Shears. 
8  M.  &  W.  571.  575.   Waring  v.  King. 

I  Carr.  &  M.  280.  Afford  v.  Vicherg. 
See  also  Mood.  &  M.  19.  Freenum  r. 
Jury.  8  Bing.  170. 174.  Woodeoch  v. 
Nuth.  1  M.  &  Sc.  317.  S.C.  However, 
where  a  rector  succeeded  to  a  rectory 
upon  the  death  of  the  former  incumbent. 
In  April  1816,  and  found  A.  and  B.  in 
possession  of  the  glebe  lands,  having 
been  tenants  under  the  former  incum- 
bent, and  they  continued  in  possession 
until  after  December  1816,  when  the 
rector  conveyed  the  glebe  lands  to  a 
trustee  for  securing  an  annuity,  it  was 
held  that  the  trustee  could  not  main- 
tain an  ejectment  against  A.  and  B. 
without  giving  them  a  notice  to  quit ; 
because,  as  they  had  been  in  possession 
for  more  than  eight  months  between 
the  rector's  promotion  and  the  grant  of 
the  annuity,  and  had  not  been  disturbed, 
the  rector  must  be  presumed,  after  such 
a  lapse  of  time,  to  have  assented  to  the 
continuance  of  their  tenancy  under  the 
same  terms  as  before.  6  B.  &  C.  126. 
Doe  V. Somerville.  9  D.&R.  lOa  S.C. 
A  tenant  who,  after  having  given  notice 
to  quit,  holds  over  for  a  year,  paying 
double  rent  according  to  the  statute 

II  Geo.  2.  c.  19.  s.  18.,  may  quit  at  the 
end  of  such  year  without  fresh  notice. 
1  B.  &  Ad.  904.  BooA  v.  JkPFarlam.^ 
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mas  Baskermle,  son  of  the  said  EKzaheth^  the  sum  of  50/L  a-  Duppa  v. 
year  out  of  his  demesne  lands  of  Orleton  and  Ashwood  Parky  to       M ato. 

haoe  and  to  hold  the  said  amiuity  of  50/.  to  the  said  EUza'  ' 
beth  and  the  said  TTumias  her  son,  for  and  during  the  term  of 

but  '^  quod  cum  dimisisset*'  generally,  is    ant  pleads  nil  habuit  in  tenementisy  it  b 
sufficient  (h)    However  if  the  defend-    primd  facie  a  good  plea»  (c)  because  no 


A  tenancy  from  year  to  year  may  be 
determined  by  either  party  giving  no- 
tice to  quit  half  a  year  previous  to  the 
expiration  of  any  year  of  the  tenancy, 
unless  any  other  period  be  fixed  by 
agreement  or  local  custom ;  which  half 
year  must  consist  of  182  days,  except 
where  the  rent  is  payable  on  the  usual 
quarterly  feast  days,  when  notice  on  one 
feast  day  to  quit  on  the  next  but  one, 
as,  for  instance,  on  the  29th  of  Sep- 
tember to  quit  on  the  25th  of  March,  is 
sufficient  4  Esp.  199.  Doe  v.  Green, 
[6  Bing.  574.  Doe  v.  Eoe.  4  M.  &  P. 
391.  S.  C]  The  notice  must  be  to  quit 
at  the  end  of  some  current  year  of 
the  tenancy,  computed  from  the  ori- 
ginal time  of  entry;  1  T.  R.  159. 
Hight  v.  Darby;  although  the  rent  be 
payable  quarterly;  1  Esp.  267.  Shirley 
V.  Newnum ;  or  a  quarter's  notice  be 
agreed  on.  1  Taunt  5oB*  Doe  v.  Do- 
novan.  [1  Q.  B.  806.  Doe  v.  DobelL 
1  G.  &  Day.  218.  S.  C.  If  the  tenant 
enters  in  the  middle  of  a  quarter,  and 
he  afterwards  pays  rent  for  that  half 
quarter,  and  continues  then  to  pay  from 
the  commencement  of  a  succeeding 
quarter,  he  is  not  a  tenant  from  the 
time  of  his  coming  in,  but  from  the 
succeeding  quarter-day.  6  Esp.  10.  Doe 
V.  Johnson.  S  C.&  P.  275.  Doev.  Sta- 
pUlon,  But  see  Doe  v.  Selwyn^  Adams 
on  Ejectment,  129*3  Where  the  tenant 
enters  on  different  parts  of  the  premises 
at  different  times,  the  notice  should  be 
given  with  reference  to  the  substantial 
and  principal  part  of  them,  and  will  be 
good  for  alL  2  BbusL  Rep.  1224.  Doey. 


Snowdon.  6  East,  120.  Doe  v.  Spence. 
7  East,  551.  Doe  v.  Watkins.  What  is 
the  substantial  part,  is  a  question  for 
the  jury.  1 1  East,  498.  Doe  v.  Howard. 
[7  M.  &  W.  139.  Doe.  v.  Hughes.^  If 
the  tenant  hold  over  by  consent  after 
the  expiration  of  a  lease,  he  becomes 
tenant  from  year  to  year  [see  antd, 
p.  276  &.]  ;  and  notice  to  quit  must  be 
given  with  reference  to  the  original  time 
of  entry  under  the  lease;  5  Esp.  173. 
Doe  V.  Samuel ;  even  where  the  lease 
was  determined  by  the  death  of  the 
lessor,  tenant  for  life,  in  the  middle  of 
a  year.  1  H.  BUusk.  97-  Roe  v.  Ward. 
And  though  a  parol  lease  for  seven 
years  be  void  by  the  Statute  of  Frauds, 
yet  a  tenancy  from  year  to  year  arises 
upon  the  terms  agreed  on,  so  far  as  they 
are  applicable  to  such  a  tenancy  [see 
ant^  p.  276  a.] ;  and  if  they  specify  the 
time  of  quitting,  the  notice  must  be 
given  accordingly.  5  T.  R.  471.  Doe 
v.  BeU.  But  it  was  held,  that  an  ac- 
tion for  use  and  occupation  would  not 
lie  against  one  who  had  ^once  been  te« 
nant  from  year  to  year,  but  who  had 
not,  within  the  last  six  years,  occupied 
the  premises,  paid  rent,  or  done  any 
act  from  which  a  tenancy  could  be 
implied,  though  the  tenancy  had  not 
been  determined  by  a  notice  to  quit 
IB.  &  A.  625.  Leigh  v.  Thomtxm. 
[Where  a  tenant  entered  under  an 
agreement  for  a  lease  for  seven  years, 
which  was  never  executed,  it  was  held, 
that  he  was  not  entitled  to  notice  to  quit 
at  the  end  of  the  seven  years.  4  Bing. 
446.  Doe  v.  StraUon.  1  M00.&  P.  183. 
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with  a  elauM  of 
distress; 


their  natural  liyes^  and  the  life  of  the  longer  liver  of  them: 
and  if  it  should  happen  that  the  eaid  rent,  or  any  part  thereof, 
should  be  in  arrear  and  unpaid  for  three  daysafiker  amonth  of 
St.  Michael  and  the  Annunciation  of  the  Blessed  Virgin  Maryj 


estoppel  appears  upon  the  record ;  and    the  demise  was  by  indenture,  and  rely 
therefore  the  plaintiff  must  reply  that    upon  the  estoppel ;  for  if  the  plaintiff 


S.  C.  See  also  S  Muin.  &  6r.  498. 
Berrey  v.  Lindky*  4>  Scott*  N.  R.  61. 
S.  C.  .^Io09ref«]^-The  courts  listen  with 
reluctance  to  objections  to  the  form  of 
notice.  14  East,  ^5.  Doe  ▼.  Arder. 
Hence,  *^  I  desire  you  to  quit,"  &c,  or 
<^  I  shall  insbt  on  double  reu^"  was 
held  a  good  notice.  Doug^  175.  Boe 
Jackson.  [2  Q.  B.  143.  Doe  v.  Gold- 
win.  Accord.']  So  notice  at  Michael^ 
maSf  1795,  to  quit  *^  at  Lady-^y^  which 
^wiUhe'm^e  year  1795,"  was  held 
good.  7  T.R.  63.  Doe  v.  Kigh^y. 
[4  D.  &  R.  248.     Doe  y.  CuUiford. 

5  A.  &£.  350.  Doe  t.  Smiih.    6  Nev. 

6  M.  829.  S.C.  So  a  mistake  in  the 
notice  in  describing  the  fann  as  \mng 
in  the  adjoining  parish  to  that  in  which 
it  really  lies,  is  not  material,  if  the 
tenant  was  not  thereby  misled.  12  A. 
&  £.  743.  Doe  ▼.  Wilkinson.  4  P.  & 
Dav.  323.  S.  C]  So  on  an  Old  Mi- 
ehaelmcu  tenancy  notice  to  quit  at 
Michaelmas  was  held  good,  evidence 
being  given  that  the  tenancy  com- 
menced at  Old  Miehadmas.  2  Camp. 
^iSe.  Doe  V.  Vince.  4  B.  &  A.  588. 
Doe  V.  Benson.  S.P.  [9  C.  &  P.  467. 
Doe  v.  Perrin.  But  a  lease  by  deed  to 
hold  from  the  feast  of  St  Miehael^ 
must  be  taken  to  mean  New  Michael* 
mas;  and  extrinsic  evidence  is  not 
admissible  to  shew  that  it  means  a  hold- 
ing from  Old  Michaelmas.  11  East, 
312.  Doe  v.  Lea.  So  .if  a  defendant 
avows  that  the  rent  was  payable  at 
MariinmaSf  to  wit,  on  November  23.,  he 
must  be  taken  to  mean  New  MoftinmaSf 
L  Om  November  11th,  and  notOU  Mar^ 


tinmaSf  notwithstanding  the  latter  falls 
on  the  day  laid  under  the  videUoetf  t,  e. 
November  23.  8  Bing.  235.  Smiih  v. 
Walton.  1  M.  &  P.  88a  S.  C]  No- 
tice to  quit  <<  at  the  expiration  of  the 
**  current  year  of  your,  tenancy,  which 
<<  shall  expire  next  after  one  half-year 
**  from  the  date  hereof,"  is  sufficient, 
though  no  day  be  mentioned ;  2  Esp. 
589.  Doe  v.  BuOer;  [6  Bing.  362. 
Doe  v.  Seoit.  4  Moo.  &  P.  20.  S.  C; 
and  is  a  sufficient  demand  of  possession 
within  Stat  4  Geo.  2.  c  28.  s.  h  to  ren* 
der  the  tenant  liable  for  holding  over 
alter  the  determination  of  the  notice. 
6  M.  &  W.  393.  Hirst  v.  Horn]  ;  and 
is  perhaps  the  safest  form.  Neither 
does  the  landlord  Jose  much  by  adopt- 
ing it,  since  the  [insertion  of  a  day 
will  not  make  the  notice  prima  fade 
evidence  of  a  heading  from  that  day ; 
2  Camp.  258.  n.  Ibid.  388.  Doe  v. 
Caiverty  overruling  Doe  v.  Harris. 
Dorchester  Sum.  Ass.  1784,  before 
Eyre  B.,  cited  in  1  T.  R.  161. ;  unless 
the  service  be  personal  on  the  tenant, 
and  he  make  no  objection.  13  £ast> 
405.  Doe  V.  Forster.  2  Camp.  647. 
Thomasy.  Thomas.  2 Camp.  459.  Doc 
V.  Woombwett.  2  Taunt  109.  Doe 
V.  Leieesierf  which  seems  to  overmle 
4  T.  R.  361.  Oahappk  v.  (hpous. 
I[But  it  may  be  observed,  that,  in  Oak* 
apple  V.  CopauSf  is  appeared  at  the 
trial  that  he  held  from  a  different  day, 
and  therefore  the  primd  fade  evidence 
was  rebutted.  A  notiee  to  quit  given 
by  the  tenant  must,  in  order  to  be  good, 
be  such  as  on  a  reasonable  construetioB 
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ihey  ahould  enter  and  distrain,  and  retain  (3)  the  distress  nntil  Duppa  v. 

the  debt  should  be  pMd,  and  ten  shillings  every  day  after,  no-  Mayo. 

mine  pcentBy  nntil  the  debt  shoidd  be  paid :  and  after  the  said  ^ 

Thovnas  BaskervUe  should  attain  the  age  of  13  years,  and  his  should  attain 


replies,  that  he  had  a  sufficient  estate  (2)  No  person    could    at   common 

in  the  premise8,'^he  loses  the  benefit  of  law  devise  bis  lands  and  tenements,  or 

the  estoppel.    See  post,  S25.  note  (4).  any  interest  out  of  them,  by  his  last 

6  T.  E.  62.  Wilkim  v.  Winffoie.  will  and  testament,  except  by  custom  in 


of  it,  denotes  an  intention  to  give  up  the  c.  28.  s.  1.,   to  entitle  the  landlord  to 

premises  at  the  lawful  time.    4  Mees.  double  value,  must  be  in  writing ;  but 

&  W.  196.  Goode  v.  HatoeUsJ]    If  the  the  notice  to  quit  by  the  tenant,  which 

tenant,    on  application    by  his    land-  entitles  the  landlord  to  double  rent  if 

lord,  state  his  tenancy  to  have  com*  he  does  not  quit  accordingly,  under  11 

menced  on  a  particular  day,  he  is  bound  Geo.  2.  c.  19.  s.,  18.,  may  be  by  parol, 

by  such  statement;  2Esp.  6S5.  Doe  v.  S  Burr.  1603.    Timmins  v.  RowUnsan. 

Lambly;  and  a  receipt  for  rent,  stating  The  notice  may  be  given  by  a  receiver 

it  to  be  a  year's  rent  up  to  a  certain  appointed  by  the  court  of  Chancery.    5 

day,  is  primd  Jade  evidence  of  a  hold-  Burr. 2694.  Wilkinsony.  Colley.  12£ast, 

ing  fh>m  that  day.    S  £sp.  173.  Doe  v.  57.  Doe  v.  Read.    An  infant  must  give 

SemHieL     [But  where  the  tenant  gives  notice  as  well  as  an  adult.  2T.  R.  159. 

notice  to  quit  at  the  end  of  the  current  Maddon  v.  White.    A  notice  signed  by 

year,  less  than  six  months  before  such  two  out  of  three  executors  and  trustees 

end|  such  nodce  is  ineffectual  to  de-  has  been  holden  insufficient,  although  it 

termine  the  tenancy.  See  antd,  p.  236  e.  was  expressed  to  be  given  on  behalf  of 

note  (y)0      A    parol    notice  to  quit  them  all,  and  the  third  subsequently  as- 

18    sufficient;    2  Camp.  96.    Roe  v.  sented.    5  East,  491.  Right  v.  CutheU. 

IHerce;  but  it  is  more  advisable  to  But  where  four*  joint-tenants  demise 

give  a  written  one.    5  Esp.  197.  Doe  v.  jointly,  such  of  them  as  give  notice  to 

Oriek.     Service  of  the  notice  by  leav-  quit  may  recover  their  respective  shares 

ing  it  with  a  servant  at  the  tenant's  in  ejectment  on  their  several  demises, 

dwelling-house,  not  on   the  premises,  3  Taunt  210.  Doe  v.  Chaplin.     And 

has  been  held  sufficient :  4  T.  R.  464.  if  the  notice  be  signed  by  a  stranger 

Janes  v.  Mareh :  [although  the  tenant  professing  to  be  an  agent  for  all,  their 

be  not  informed  of  it  till  within  half  subsequent  recognition  of  his  authority 

a  year  of  its  expiration.     M.  &  Malk.  will  be  sufficient ;  3  B.  &  A.  689.  Good- 

10*    Doe  V.  Dunbar.      Where  ^.  has  tide    v.    Woodward;    the    distinction 

been  tenant,  and,  on  his  leaving,  B.  between  this  case  and  Right  v.  Ctttheli 

takes  possession,  notice  to  quit  given  being,  that  the  tenant  had  in  this  case 

to  J9.  is  good  primd  facie ;  for  it  will  such  a  notice  as  he  could  act  upon, 

be  presumed  that  he  is  the  assignee  of  whereas  in  the  other  case  the  notice 

Am    6  B.  &  C.  41.  Doe  v.  WiUiame.    9  was  deficient  on  the  face  of  it    [It  has 

D.  ^R.  SO.  S.  C.    6  M.&  S.  110.  Doe  been  since  held,  that  if  the  agent  had 

V.  Murless.     See  also  2  A.  &  E.  329.  not  authority  to  give  the  notice  at  the 

Hoe  V.  Street.    4  Nev.  &  M.  42.  S.  C]  time  when  it  was  given,  or  at  least 

Thenotice  to  quitrequired  by46eo.2.  when  the   half-year    mentioned  in  it 
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Duppa  verws  Mayo. 


DUPPA  V. 

Mayo. 
' . ' 

tfairtoen,  he 
fdiould  hM,we 
20£.a^yearof 
the  said  an- 

nnity- 

And  the  nid 
Sir  Thomas 
Coningaby  by 
another  will, 
reciting  that  he 
had  sold  the 
demesne  Iwndit, 

•  [  277  ] 


mother  living,  then  the  said  TK^muu  should  have  202.  jeuijd 
the  said  devised  50L  for  his  better  maintenance  daring  fak 
mother's  life,  and  then  the  whole  in  manner  as  is  aforeaid 
*devised.  And  whereas  also  the  said  Thanuu  Cbmi^jiy  inhis 
life  time,  to  wit»  on  the  19th  day  of  September,  in  the  year  of 
our  Lord  1617,  at  Bodenham  aforesaid,  reciting^  that  whereas 
by  his  lastwillinwriting,beaiingdatethel(Hlidayof  ^i^iu^ 
intheyearof  ourLordl6i6,hethesaid  TTiomas  Camngdiyhj 
his  said  will  had  willed  and  bequeathed  several  annuities  and 
l^ades,  and  appointed  the  same  then  to  be  paid  yearly  oatof 
his  demesne  lands  of  Orkton,  in  the  county  of  Hereford,  be- 
cause that  after  the  nrmlnTig  of  his  said  will  and  testament  he 


some,  ancient  boroughs.    Litt  s.  167.    32  H.  8.  c.  1.  and  34  H.  8.  c  5.  bare 
Co.  Litt  111.  b. (d)  Bat  the  statutes  of    enabled  tenants  in  fee-simple  to  devise 


b^an  to  run,  so  that  the  tenant  could 
not  then  have  acted  upon  it,  no  sub- 
sequent adoption  or  recognition  will 
make  it  valid.  10  B.  &  C.  626.  Doe  v. 
WaUers.  5  Mann.  &  R.  357.  S.  C.  2 
a  B.  143.  Doe  y.  Goldwin.  1  G.  & 
Dav.463.  S.C.  And  as  to  i^^fc  v.  Cic- 
thdlj  it  has  been  considered  that  the  true 
ground  of  the  decision  of  that  case  was, 
that  there  the  particular  mode  of  de^ 
termining  the  tenancy  prescribed  by 
the  terms  of  the  lease,  required  the 
concurrence  of  all  the  joint-tenants. 
But  it  is  now  established  that,  gene- 
rally speaking,  a  notice  to  quit  by  one 
only  of  several  joint-tenants  puts  an 
end  to  the  tenancy  as  to  the  whole. 
1  B.  &  Ad.  135.  Doe  v.  StmmerseU. 
7  Mees.  &  W.  139.  Doe  v.  Hughes. 
1  Carr.  &  M.  280.  Alford  v.  Vickenf. 
A  mere  receiver  of  rents,  as  such,  has 
no  authority  to  determine  a  tenancy  by 
a  notice  to  quit  10  B.  &  C.  633. 
per  Parke  J.  But  an  agent  to  receive 
rent,  and  to  let,  has.  2  M.  &  Rob.  56. 
Doe  V.  Mizem,  coram  PaUeton  J. 
(See  3  Bing.  N.  C.  677.  Doe  v.  JRobineon. 
4  Scott,  396.  S.C.)  As  to  notice  to  quit 
by  a  mortgagor,  who  has  mortgaged 


since  the  tenancy  b^;an,  see  2  Q*  B.  148. 
1  G.  &  Dav.  641.]  Acceptance  of  reot 
due  since  the  expiration  of  the  notioe  is 
a  waiver  of  it;  6  T.  R.  219.  Goodrigk 
V.  Cordweni;  if  the  money  reach  the 
lessor's  hands ;  2  Camp.  387.  Doe  v. 
Calvert;  and  be  received  as  remtf  whick 
is  a  question  for  the  jury.  Cowp.  2^ 
Doe  V.  Batten,  So  is  a  distress  for  sack 
rent  1  H.  BL  311.  Zouek  v.  WU- 
limgalL  But  after  verdict  in  ejectment 
against  a  tenant  for  not  quitting  pur- 
suant to  notice,  a  subsequent  distress 
by  the  landlord  for  rent  due  after  the 
verdict,  does  not  waive  the  notice  to 
quit;  nor  is  it  any  ground  for  set- 
ting aside  the  verdict,  or  staying  exe- 
cution. 8  Taunt  538.  Doe  v.  Doriy. 
So  a  subsequent  notice  is  a  waiver; 
16  East,  53.  Doe  y.Paimer;  unless  it 
expressly  save  the  first;  2  East,  287* 
Williams  y^HunqAreg^;  or  be  given 
for  greater  caution,  after  ejectmeot 
brought  for  part  of  the  premises,  and 
such  ejectment  be  persiated  in;  S.C.; 
or  be  merely  a  notice  that  double  value 
wiU  be  required.  1  T.  R.  53.  Messeif 
ger  v.  Armstromg.  3  Camp.  117.  Doe 
V.  SieeL     Nor  is  a  promise  not  to 
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the  said  Thomas  Comngsby  had  otherwise  conveyed  the  said     Duppa  v, 
demesne  hrnds  of  Orleton,  whereby  the  annuities  demised  out       Mayo. 
of  the  same  were  annulled  (4),  he  the  said   Thomas  Co-  * 
ninffsby  by  his  last  will  and  testament,  did  declare  his  full  will. 


their  landi  and  tenements,  by  their  last    fore,  a  will  of  lands,  or  of  any  interest 
wUl  in  writing,  (e)     Whenever,  there-    out  of  them,  by  tenants  iu  fee-simple  is 


turn  the  tenant  out  till  the  estate  is  sold 
a  waiver  of  a  prior  notice  to  quit. 
10  East,   IS.     Whiiacre    v.   Symons. 
[Where  the  ienant  gives  the  notice  to 
quit,  and  remains  in  possewion  after  the 
time  limited  by  the  notice,  this  does 
not  in  itself  amount  to  a  waiver  of  it ; 
but  the  jury  most  say,  whether,  under 
all  the  circunutances,  his  acts  shewed 
an  intention  of  continuing  tenant  or  not. 
4Ad.  &£.  832.   Jcnes  v.  Shears.    6 
Nev.  Sc  M.  428.  S.  C.]— By  analogy  to 
the  notice  to  quit  given  in  a  holding  of 
land,  it  is  held  that  notice  must  be  given 
to  determine  a  composition  for  tithes : 
and  in  general  it  must  be  half  a  year's 
notice,  ending  at  the  expiration  of  a 
year,  unless  any  longer  notice  be  ne- 
cessary to  enable  the  tenant  to  cultivate 
the  land  in  the  manner  most  beneficial 
to  himself,  according  as  he  is  to  pay  a 
composition  or  in  kind.    1  Bos.  Sc  Pull. 
465.  Wyhurd  v.  Tw^  citing  HemU  v. 
Adams.  Dom.  Proc.  1782.    12  East,  83. 
FeUv.Wiison.  [4M.&W.  198.  (7<Nxfe 
V.  HowdL]  If  the  occupier  disclaim  any 
liability  to  pay  tithes  at  aU,  and  deny 
the  parson's  title,  this  dispenses  with  the 
necessity  of  a  notice  to  determine  the 
composition  ;  1  Brod.  &  Bing.  4.  Bower 
V.  Major.  S  B.  Moore,  216.  S.  C. ;  in  the 
same  manner  as  an  express  disclaimer 
of  holding  under  the  landlord  dispenses 
with  a  notice  to  quit  land.     Bull.  N. 
P.  96. ;  and  see  Peake's  N.  P.  C.  197. 
Doe  V.  Pnsgualu  [See  infrd,^     But 
the  analogy  does  not  hold  in  the  case  of 
a  change  of  parties ;  for  by  the  parson's 
death,  or  avoidance  of  the  benefice,  or 


by  a  change  rf  the  occupier^  the  composi- 
tion is  ipso  facto  determined.  10  East, 
269.  WilUams  v.  PowelL  If,  however, 
the  new  parson  receive  the  composition, 
he  must  account  to  the  executors  of  the 
deceased  for  their  share,  according  to 
the  portion  of  the  year  which  had 
elapsed  at  the  time  of  the  death  of  the 
late  parson.  2  Ves.  &  Beames,  331. 
Aynsley  v.  Wordswortht  overruling 
10  East,  267.  WUIiams  v.  Powelly  in 
which  the  court  of  King's  Bench  had 
held,  that  the  deceased's  share  should 
be  calculated  according  to  the  value  of 
the  tithes  which  had  become  severable 
and  payable  during  the  portion  of  the 
year  which  elapsed  before  his  death. 
[See  Stat  4  W.  4.  c.  22.  post,  note 
(17.)  —  As  to  what  shall  amount  as 
a  disclaimer,  so  as  to  supersede  the 
necessity  of  a  notice  to  quit, — it  is  not 
necessary  that  the  tenant  should  have 
attorned  to  some  other  person,  or  done 
any  act  disclaiming  to  hold  as  tenant  to 
the  landlord.  But  in  order  to  make  a 
verbal  or  written  disclaimer  sufficient, 
it  must  amount  to  a  direct  repudiation 
of  the  relation  of  landlord  and  tenant ; 
or  to  a  distinct  claim  to  hold  possession 
of  the  estate  upon  a  ground  wholly  in. 
consistent  with  the  existence  of  that 
relation,  which,  by  necessary  implica- 
tion, is  a  repudiation  of  it ;  1  M.  &  W. 
695.  Doe  v.  Stanion.  1  Mann.  &  Gr.  1 35. 
Doe  V.  Cooper.  1  Scott,  N.  R.  36.  S.C.; 
and  it  must  be  before  the  date  of  the 
day  of  the  demise  in  the  declaration  in 
ejectment ;  1  Cr.  M.  &  R.  398.  Doe  v. 
Lord  Cawdor;  and  an  admission  made 


tna 


Dappa  versus  Mayo. 


DUPPA  t>. 

Mato. 

v_^ 1 

derifled  to 
Sidney  Co- 
ningaby  an 
annuity  of  100 
marks  out  of 


mind,  intentioii,  and  puipofle  to  be»  and  by  the  said  wBl  be 
the  said  JTumuu  Coningdnf  did  give  anddevise  to  one  Sidmey 
Coninffsiy  his  son,  an  annuity,  or  yeaiiy  zent  of  100  marks,  to 
be  paid  to  the  said  Sidney  dniing  his  natund  life,  oat  of  all 
or  any  the  manors,  messuages^  lands,  and  tenements  which 
he  Ae  said  Thomas  Comnffsby  hdd  by  lease  in  Marden,  Bo^ 


pleaded,  it  must  be  averred  to  have    ence  is  holden,  that  where  a  thing  is 
been  made  in  writing  ;  for  this  differ-    originally  made  by  act  of  parliament. 


after  the  day  of  the  demise,  of  a 
daimer,  will  be  insafficient  unless  it 
amounts  to  an  admissicm  that  such  dis- 
claimer took  place  before  the  day  of 
demise.  Ibid.  10  B.  ft  C*  816.  Dae 
T.  GtMp.  5  Mann.  &  R.  666.  S.  C. 
A  mere  disclaimer  by  words  operates 
only  by  way  of  dispensation  with  a 
notice  to  quit,  and  not  by  way  of  for- 
feiture; and  therefore  cannot  work  a 
determination  of  a  lease  for  a  definite 
term  of  years.  10  A.  &  £.  427.  Doe 
V.  WelU.  2  Perr.  &  D.  S96.  S.  C.  Where, 
in  ejectment,  the  tenants  in  possession 
do  not  defend  the  action  and  suffer  judg- 
ment by  default,  but  a  party  defends 
as  landlord,  it  is  no  answer  to  the  action 
that  they  have  had  no  notice  to  quit : 
5  Bing.  S27.  Doe  v.  Creed.  2  Moo.  Sc 
P.  64^  S.  C. :  Seeus,  where  other  per. 
sons  not  defending  as  landlords  are 
also  defendants.  S  Mees.  &  W.  333. 
Doe  ▼.  Horn,  —  As  to  whether  any 
and  what  notice  to  quit  is  necessary  in 
the  case  of  a  weekly  or  monthly  tenancy, 
see  7  C.  &  P.  56.  Huffell  v.  Armitstead.'} 

(b)  The  general  rule  is,  "  that 
**  wherever  an  action  is  founded  on  a 
**  deed^  the  deed  must  be  declared  on. 
**  The  only  case  excepted  from  the  ge- 
**  neral  rule  is  that  of  debt  for  rent, 
<<  in  which  the  deed  need  not  be  de- 
**  clared  on.  That  exception,  however, 
**  seems  to  have  proceeded  on  the 
*<  ground  that,  by  the  demise,  an  interest 

has  passed  in  the  land..''    Per  Mans^ 


M 


JSeldCJ.  iN.ILlOa  Atfyy.Pari^ 
In  other  words,  that  the  action  is  foundedl 
on  the  privity  of  cftele  and  not  of  com- 
traei;  and  if  so,  it  is  estiaoniinny 
that  the  action  should  not  be  loeal» 
which  it  is  not  See  antd,  24>1  dL  n.  (6) 
and(/.) 

(e)  [But  a  plea  of  ml  AoftntlmSeM^ 
mentis  is  bad  in  an  action  for  use  and 
occupation,  whether  in  asswa^mt  or 
in  debt  I  Bing.  N.  C.  15.  Cunis  ▼. 
SpHty.    1  Scott,  737.  S.  C] 

(d)  And  generally  by  the  custom  of 
gavelkind.  2  Bl.  Com.  84.  Cro.  Car. 
561.  Launder  V.Brooks.  llMod.  12S. 
Brtmker  v.  CboA,  and  the  cases  and 
books  there  refeired  to.  And  the  ob- 
servation is  not  intended  to  apply  to  a 
bequest  of  existing  **  chattel  interests 
"  in  land,  which,  on  account  of  their 
**•  original  imbecility  and  insignificance, 
**  were  deemed  personalty,  and  as  such 
**  were  disposable  by  wilL"  Harg.  Co. 
Litt  lll.b.  note(l). 

(e)  These  statutes  enabled  tenants 
in  fee-simple  to  devise  the  whole  of 
their  lands  held  in  socage,  and  two- 
thirds  of  their  lands  held  in  chivalry ; 
and  the  stat  12  Car.  2.  c.  24*.,  having 
turned  all  tenures  in  chivalry  into  so- 
cage, all  lands  are  now  devisable ;  but 
these  statutes  do  not  apply  to  copy- 
holds, which  are  devisable  according  to 
the  custom  of  each  particular  manor, 
and  at  common  law^must  have  been 
surrendered  to  the  use  of  the  devisor^ 
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denkamy  and  Leomimiiery  or  ekewhere  in  the  oonniy  of  J9ere-     Duppa  v. 
/or4»  at  the  feasts  of  St  Mehaelthe  ArchangeU  the  NeOwiiy      Mato. 
ofawr  SaowuTy  the  Amiunciation  of  tiu  Bles$ed  Virgin  Maty,   '        ' 
and  the  Natwity  of  St  John  the  Baptist,  by  equal  portions,  to  lands ; 


and  required  to  be  in  writing,  it  must 
be  pleaded  with  all  the  circumstances 
required  by  the  act,  as  in  the  case  of  a 
will  of  lands  it  must  be  alleged  to  have 
been  made  in  writing ;  but  where  an  Act 
makes  writing  necessary  to  a  matter, 
where  it  was  not  so  at  the  common  law, 
as  in  the  case  in  the  preceding  note» 
where  a  lease  for  a  longer  term  than 
three  jreara  is  required  to  be  in  writing 
by  the  Statute  of  Frauds,  it  is  not  neces- 
sary to  plead  the  thing  to  be  in  writing, 
Uiough  it  must  be  proved  to  be  so  in 
evidence.    2  Salk.  519.  Anon. —  A  dis* 


tinction,  however,  is  taken  between  a 
declaration  and  a  plea :  in  ihe  former^ 
the  pUxmHff  need  not  shew  ike  thing  to 
he  in  writing  ;  hut  in  Me  latter  it  must- 
he  so  pleaded.  As  when  the  defendant 
pleads  that  anodier  person,  for  a  good 
consideration,  promised  to  be  answer- 
able to  the  plaintiff  for  the  debt,  it  was 
held  that  it  must  be  shewn  to  be  in 
writing,  80  that  it  may  appear  to  be 
a  contract  which  the  plaintiff  can  en- 
force. Sir.  T.  Raynu  450.  Case  v. 
Barber.  (/) 
(S)  Formeriy  a  distrainor  could  not 


will,  by  the  devisor  himself,  and  then 
the  will  operated  as  an  appointment  of 
the  use;  but  if  the  devisor  had  n^- 
lected  to  surrender  to  the  use  of  his 
will,  the  devise  was  void,  although  a 
court  of  equity  would,  in  some  in. 
stances,  have  supplied  the  defect ;  and 
now,  by  stat.  55  Geo.  3.  c  192.,  a  de- 
vise of  copyhold  lands,  warranted  by 
the  custom  of  the  manor,  is  good  with- 
out a  surrender.  [And  it  was  held  that 
copyholds  passed  under  general  words 
in  a  wiU  made  since  that  statute, 
although  there  had  been  no  surrender 
to  the  use  of  the  will :  7  Bing.  275. 
Doe  V.  Ludlam.  5  Moo.  &  P.  48.  S.  C. 
2  Cr.  M.  &  R.  503.  Doe  v.  Llewel-' 
lin :  Secusy  where  the  will  was  made 
before  the  statute.  5  B.  &  Ad.  695. 
I>oe  V.  Bird.  2  Nev.  &  M.  679. 
A  devise  by  the  heir  at  law  is  good 
under  this  statute,  without  his  having 
been  admitted,  or  paid  the  fine  due  to 
the  lord  on  the  descent  3  B.  &  Ad. 
664.  JRighl  V.  Banks.  5  A.  &  £. 
321.  Doe  V.  Wilson.     6  Nev.  &  M. 


S09.  S.  C]  And  it  need  not  be  in 
writing  or  attested  by  three  witnesses, 
as  copyholds  and  customary  freeholds 
are  held  not  to  be  within  the  5th  section 
of  the  Statute  of  Frauds.  7  East,  299. 
Doe  y.Danvers.  [4  B.  &  Ad.  66.  Doe 
y.Hiekman.  1  Nev.  &  M.  73a  S.  C.  8 
A.  &  £.  1.  Doe  y.Harris.  2  Nev.  &  P. 
615.  &  C.  By  Stat.  1  Vict,  c  26.  (which, 
however,  does  not  extend  to  any  will 
made  before  Jan.  1.1838),  copyholds 
are  devisable  by  a  will  executed  in 
manner  required  by  that  Act] 

(/)  See  antd,  211  c.  n.  (f).  By  the 
4th  section  of  the  Statute  of  Frauds, 
it  is  enacted,  ^*  that  no  action  shall  be 
"  brought  upon  any  contract  or  sale  of 
«  lands,  tenements,  or  hereditaments,  or 
'^  any  interest  in  or  concerning  them, 
<<  unless  the  agreement  upon  which  such 
**  action  shall  be  brought,  or  some  me- 
*^  morandum  or  note  thereof,  shall  be  in 
*'  writing,  and  signed  by  the  party  to  be 
'<  charged  therewith,  or  some  other  per- 
<<  son  thereunto  by  him  lawfully  autho- 
*<  rised."    It  has  been  held  in  several 
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Duppa  verstis  Mayo. 


DuppA  V.     hepn  on  that  feast  wbich  should  first  happen  after  hk  death : 

Mayo.       and  if  it  should  happen  that  the  said  annuity  or  yearly  rent  of 

'  100  marks,  or  any  part  thereof  should  be  in  arrear  and  un- 

sell  the  distressy  but  only  retain  it  as  a    or  other  duties,  or  satisfiiction  for  da- 
pledge  or  security  for  payment  of  rent    nmge  done.    And  so  the  law  still  con- 


cases,  thatasale  otgrcwing  crops  is  a  sale 
of  an  interest  in  land  within  this  section. 
2  Bos.  &  Pull.  452.  WaddingUm  v.  Brii^ 
tow.    6  East,  602.    Croiby  v.  Wads^ 
worth*    2  Taunt.  38.  Emmerson  t.  Hee^ 
lit;  but  it  is  othervrise  where  the  crops 
have  arrived  at  maturity  at  the  time  of 
sale,  or  are  to  be  taken  away  immedi- 
ately.   11  East,  S6S.  Parker  v.  Stam^ 
kuuL  2M.&S.205.WarwickY.Bruee. 
The  principle  of  these  decisions  ap- 
pears to  be  this  —  that  wherever  at  the 
time  of  the  contract  it  is  contempli^ted 
that  the  purchaser  should  derive  a  be- 
nefit from  the  further  growth  of  the 
thing  sold,  from  farther  vegetation,  and 
from  the  nutriment   afforded  by  the 
land,  the  contract  is  to  be  consider^ 
as  for  an  interest  in  land;  but  where 
the  process  of  vegetation  Is  over,  or  the 
parties  agree  that  the  thing  sold  shall 
be  immediately  withdrawn  from   the 
land,  the  land  is  to  be  considered  as  a 
mere  warehouse  of  the  thing  sold,  and 
the  contract  is  for  goods.     [This  doc* 
trine  has  been  materially  qualified  by 
later  decisions,  and  it  appears  to  be 
now  settled  that,  with  respect  to  emble- 
ments or  firuehu  indusiriale»  (ue.  the 
com  and  other  growth  of  the  earth 
which  are  produced,  not  spontaneously, 
but  by  labour  and  industry),  a  contract 
for  the  sale  of  them  while  growing, 
whether  they  are  in  a  state  of  maturity, 
or  whether  they  have  still  to  derive  nu- 
triment from  the  land  in  order  to  bring 
them  to  that  state,  is  not  a  contract  for 
the  sale  of  any  interest  in  land,  but 
merely  for  the  sale  of  goods.    5  B.  ft  C. 
S2d.  EwmsY.Boberts.   8D.&R.611. 


S.C.  4  M.  &  W.  343.  SaMbury  v.  Mai- 
thews.    And  it  will  make  no  difference 
whether  they  are  to  be  reaped  or  dug 
up  by  the  buyer  or  by  the  seller.    10 
A.&E.759.   2  Perr.  &  D.  59*.     The 
true  question  is,  whether,  in  order  to 
effectuate  the  intention  of  the  parties, 
it  her  necessary  to  give  the  buyer  an 
interest  in  the  land,  or  whether   an 
easement  of  the  right  to  enter  the  land, 
for  the  purpose  of  harvesting  and  car- 
rying them  away,  is  all  that  was  in- 
tended to  be  granted  to  the  buyer.  Ibid. 
But  with  respect  to  grass,  which,  as 
being  the  natural  produce  of  the  land, 
is  said  to  be  not  distinguishable  from 
the  land  itself,  in  legal  contemplation, 
until  actual  severance,  the  decision  of 
Crod^  y.Wadsworth  appears  to  be  still 
adhered  to,  viz.  that  the  purchaser  of  a 
crop  of  mowing  grass  unripe,  and  which 
he  is  to  cut,  takes  an  exclusive  interest 
in  the  land  before    severance ;   and, 
therefore,  the  sale  is  a  sale  of  an  interest 
in  land  within  the  statute.  Ibid.  2  Mees. 
&W.  248.  Ourrington  y.  Roots.     So  it 
has  been  held  that  the  sale  of  growing 
underwood,  to  be  cut  by  the  purchaser, 
confers  an  interest  in  land  within  the 
statute.    1  Y.  He  Jerv.  396.   Seorett  v. 
BoxalL    The  same  has  been  held  as  to 
an  agreement  for  the  sale  of  growing 
fruit.    9  M.  &  W.  501.     EodweU  v. 
Phillips.  But  where  the  owner  of  trees 
growing  on  hb  land  agrees  with  another, 
while  they  are  standing,  to  sell  him  the 
timber,  to  be  cut  by  the  vendor,  at  so 
much  per  foot,  this  b  a  contract  merely 
for  the  sale  of  goods.    9  B.  &  C.  561. 
Smiih  w.  Swrman.    4  Mann.  &  R.  455. 
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pud  f<Mr  the  space  of  28  days  after  any  of  the  said  feasts,  on     Duppa  v. 
which  the  same  ought  to  be  paid  as  aforesaid,  that  then,  and       Mato. 
fifom  thenceforth,  it  should  be  lawful  to  and  for  the  said  EU"     . ,     '_       ' 

with  A  clause  of 

zabeth  Baskervik,  or  any  other  person  who  should  keep  and  distress. 


tinues,  with  regard  to  distresses  of 
cattle  taken  damage  feasant  But  the 
statutes  of  2  W.  &  M.  c.  5.,  8  Ann. 
c.  14.,  4  Geo.  2.  c.  28.,  and  11  Geo.  2. 
G.  19.,  have  made  great  alterations  in 
the  law  of  distress,  by  empowering  per- 
sons, who  distrain  for  rent  of  any  kind, 
to  sell  the  distress  for  payment  of  the 
rent  in  arrear,  if  the  tenant  or  owner 
fails  to  replevy  with  sufficient  security, 
within  ^ve  days  after  taking  the  distress, 
and  giving  the  tenant  notice  of  the 
cause.    This  improvement  of  the  re- 


medy by  distress  was  first  introduced 
by  the  2  W.  &  M.  c.  5.  with  respect  to 
rents  due  on  demise  or  contract,  and 
afterwards,  by  the  4  Geo.  2.  c  28.,  was 
extended  to  rents  seek,  rents  of  assize, 
and  chief  rents. 

(4)  This  is  correctly  expressed ;  for 
the  act  done  by  the  testator  was  not 
properly  a  revocation  of  his  will,  but  a 
parting  with  the  estate  out  of  which 
the  annuity  devised  was  to  arise ;  and  of 
course  the  will  became  null,  according 
to  the  maxims,  **  ceuante  eautd  eessat 


S.  C.  And,  per  LiUkdak  J.,  even  if 
the  contract  were  for  the  sale  of  the 
trees,  with  a  specific  liberty  to  the 
vendee  to  enter  the  land  to  cut  them, 
this  would  not  give  him  an  interest  in 
the  land  within  the  meaning  of  the 
statute.  9B.&C.573.  (Butsee2B.& 
B.99.  Tealv.Aufy.  4  B.  Moore»  542. 
S.C.  9M.&W.505.)  In  a  recent  case 
on  this  subject,  where  the  plaintiff  and 
defendant  orally  agreed  (in  August)  that 
the  defendant  should  give  45/.  for  the 
crop  of  com  on  the  plaintifi*s  land,  and 
the  profit  of  the  stubble  afterwards;  that 
the  plaintiff  was  to  have  liberty  for  his 
cattle  to  run  with  the  defendant's,  and 
that  the  defendant  was  also  to  have 
some  potatoes  growing  on  the  land,  and 
whatever  lay  grass  was  in  the  fields ;  the 
defendant  was  to  harvest  the  corn  and 
dig  up  the  potatoes,  and  the  plaintiff 
was  to  pay  the  tithe ;  it  was  held  that 
it  did  not  appear  to  be  the  intention  of 
the  parties  to  contract  for  any  interest 
in  land,  and  the  case  was  not,  therefore, 
within  the  statute,  but  a  sale  of  goods, 
as  to  all  but  the  lay  grass,  and,  as 
VOL.  I. 


to  that,  a  contract  for  the  agistment 
of  the  defendant's  cattle.  The  court 
however,  as  to  the  latter  part  of  this 
decision,  disclaimed  impeaching  the 
principle  of  Croshy  v.  Wadsworth^  but 
decided  on  the  additional  facts  in  the 
case  before  them.  10  A.  &  £.  753. 
Janes  y.  Flint.  2  Perr.  &  D.  594.  S.  C. 
Where  a  contract  b  within  the  statute, 
but  is  not  in  writing,  it  is,  a«  a  contracty 
void  altogether ;  though  it  may  operate 
as  a  license^  so  as  to  excuse  the  entry  of 
the  purchaser  on  the  land,  if  not  coun- 
termanded. 2  Mees.  &  W.  248.]  Still,  it 
has  been  held  in  C.  P.  2  Brod.  &  Bing. 
362.  Peacock^y. Purvis,  that  even  in  a 
plea^  a  sale  of  growing  crops  [assuming 
the  case  to  fall  within  the  statute],  need 
not  be  stated  to  have  been  made  in 
writing*  And  the  court  intimated,  that 
assignments  of  terms  of  years  need  not  be 
pleaded  to  have  been  made  by  writing* 
But,  with  submission,  this  seems  not  to 
apply  to  cases  where  the  party  plead- 
ing the  assignment  takes  an  interest 
under  it. 

N  N 
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Duppa  vermi  Mayo: 


DUPPA  V. 

Mayo. 


maintain  the  said  Sidney  according  to  the  intentioii  <£  hiB  said 
will^  to  enter  into  all  and  singular  the  manors^  measuagee, 
lands,  and  tenements  so  held  by  leasee  or  aasignments  of  leases 


*'  effecttu,  —  Sublato  fimdo^  tollitur  id 
''quod  fundi  potest.''  2  Atk.  272. 
BrudeneU  v.  Boughton.  Ibid.  424. 
GcUton  y.  Hancock,  And  if  the  tes- 
later  had  afterwards  repurchased  the 
lands,  still  the  devise  of  the  annuity 
would  have  been  void,  without  a  repub- 
lication of  the  will  according  to  the 
solemnities  required  by  the  Statute  of 
Frauds,  29  Car.  2.  c.  S.  s.  5.9  upon  the 
same  principle  as  that  a  will  does  not 
pass  lands  purchased  after  the  making 
of  it  44  £dw.  3.  c.  33.  cited  in  Dyer, 
143.  b.  11  Mod.  158,  159.  Arthur  v. 
JBokenham.  3  Rep.  30.  b.  Butler  and 
Baker's  case.  A  devise  of  lands  is  an 
appointment  of  particular  lands  to  a 
particular  devisee,  and  is  considered  in 
the  nature  of  a  conveyance  by  way  of 
appointment;  and  upon  that  principle 
it  is,  that  no  man  can  devise  lands 
which  he  has  not  at  the  date  of  such 
conveyance.  It  does  not  turn  upon  the 
construction  of  the  Statute  of  Wills, 
32  H.  8.  c.  1.  and  34  H.  8.  c.  5.,  which 
say  that  *'  any  person  haoing  lands,  &c. 
<<  may  devise;"  for  the  same  rule  held 
before  the  statutes,  where  lands  were 
devisable  by  custom.  Cowp.  90.  JETar- 
wood  V.  Goodright^  per  Lord  Mans* 
field.  And  see  1 1  Mod.  122.  Brunker 
V.  Cook,(ff) 

It  seems,  however,  to  have  been  for 
some  time  a  prevailing  opinion,  that 
where  a  man  devised  particular  lands 
by  name,  or  all  the  lands  which  he 
should  die  seised  of,  though  he  was  not 
seised  of  them  at  the  time  of  making 
his  will,   but    purchased   them  after- 


wards, they  passed  by  such  devise^  with- 
out any  new  publication  of  the  will, 
because  it  appeared  to  have  been  his 
intention  to  pass  his  after-purchased 
lands.  But  where  he  devised  all  his 
lands  generally,  and  afterwards  pur- 
chased other  lands,  it  was  always  con* 
sidered  that  the  after-purchased  lands 
did  not  pass,  because  the  same  inten- 
tion did  not  appear.  This  distinctiMi 
was  taken  by  Seijeant  Loveless  in  argu* 
ment  in  Brett  v.  Bigda^  Flowd.  343, 
344.,  the  latter  part  of  which  distinction 
was  adjudged  by  the  court ;  and  thej 
did  not  deny  the  case  'put  by  him  to 
illustrate  the  former  part  of  the  dis- 
tinction, and  which  he  founded  on  the 
authority  of  39  H.  6.  18.  b.  Fiti.  De> 
vise,  17.  Bro.  Devise,  S.  C,  namdj, 
''  That  where  a  man  devises  lands  in 
''  certain,  as  the  manor  of  Dak^  or 
*'  WhiUacrey  which  he  is  not  seised  of  at 
^'  the  making  of  the  will,  bat  purehases 
"  after,  such  lands  shall  pass  to  the  de- 
<<  visee."  And  Saunders  himsdf  appears 
to  have  been  of  the  same  opinion.  For 
he  devised  all  his  lands  which  he  had  or 
afterwards  should  have  in  JFu^am,  And 
there  was  a  difierence  of  opinion  among 
his  executors,  who  were  great  lawyers, 
as  to  the  effect  of  the  devise;  Jfe^fnonl 
being  of  opinion  that  the  devise  was 
not  good  fbr  land  there^  which  he  had 
afterwards  purchased;  and  Hok  and 
PoUeafen  chief  justices  being  of  t 
contrary  opinion.  1  Ld.  Raym.  4S8. 
Lawrence  v.  DodwelL 

But  this  case,  so  put  by  Lovdess,  was 
denied   by  Hbk  C.  J.  in  Brunker  v. 


(g)  2  Ves.  427.  Bridges  v.  Duchess 
of  Chandos.  S,  P.    [[The  law  is  altered 


in  this  respect  as  to  wills  made  after  the 
year  iaS7.  (See  poet,  S77^«  ^o^SM} 
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as  aforesaad^  and  into  eyery  and  any  part  thereof^  and  to  dis* 
train,  and  to  detain  and  keep  the  distresaes  there  found  and 
taken,  until  the  said  rent  being  so  in  arrear  and  unpaid,  and 


DuppA't?. ; 

Mayo. 


Cooky  11  Mod.  12L  S.C.  1  Salk.  238. 
Fitzg.  228.,  and  the  distinction  over- 
ruled; for  it  was  there  decided  that  a 
devise  of  all  the  testator's  lands,]  tene- 
ments, and  estate  whatsoever,  of  which 
he  should  be  possessed  or  invested  at  the 
Hme  of  his  decease,  did  not  pass  an 
estate  porchased  after  the  making  of 
the  will ;  and  this  decision  was  affirmed 
in  the  House  of  'Lords.  1  Bro.  P.  C. 
19.  And  Lord  Holt  observed  that  the 
case  put  by  Loveless  is  not  warranted 
by  the  39  H.  6,,  where  it  is  made  a 
question  whether,  if  a  disseisee  de- 
vises the  lands  of  which  he  is  disseised, 
and  [afterwards  re-enters,  it  is  a  good 
plea  to  say  that  the  devisor  had  noting 
in  the  lands  at  the  time  of  the  devise. 
He  added,  that  in  his  opinion  the  de- 
visor was  seised  in  fee  at  the  time  of 
the  devise,  and  consequently  the  lands 
were  well  devised.  For  the  entry  purged 
the  disseisin,  and  revested  the  estate 
in  the  disseisee,  who  thereupon  was, 
in  consideration  of  law,  in  possession 
of  the  estate  from  the  time  of  the 
disseisin  to  all  intents  and  purposes 
by  relation,  and  entitled  to  recover  the 
mesne  profits  from  that  time  in  an 
action  of  trespass,  as  much  as  if  he  had 
been  in  the  actual  possession  thereof 
all  the  while ;  and  therefore  he  migtit 
be  justly  said  to  have  been  seised  in  fee 
at  the  time  of  the  devise.  But  that 
was  very  different  from  the  case  where 
the  lands  are  purchased  after  the  mak- 
ing of  the  will ;  for  there  the  devisor 
has  neither  jus  in  re,  nor  ad  rem,  at  the 
time.  1 1  Mod.  127,  128.  S.  P.  by  Bok 
C.  J.  in  Monehion  v.  Pashlet/,  2  Ld. 
Raym.  977.  See  what  is  said  by  Byre 
C.J.  on  this  case  in  GoodHtle  v.  O^ 
way,  1  Bos.  &  PulL  602.,  and  by  Lord 


Chancellor  Eldan  in  AMomey-  General 
V.  Vigor^  8  Yes.  282.  It  is,  however,  ne- 
cessary to  observe^  that  what  Lord  JB/t^on 
is  stated  to  have  said  in  the  last  case, 
<<  that  if  the  devisor  is  disseised  before 
'^  the  execution  of  the  will,  his  will  would 
''  not  pass  the  land,"  it  is  apprehended 
must  be  understood  to  mean,  in  case 
the  devisor  dies  brfore  he  has  entered. 
For  if  he  enters  after  he  has  made  his 
will,  his  entry  has  relation  to  the  time 
of  the  disseisin,  and  consequently  to  the 
time  of  making  the  will,  and  he  is  con- 
sidered in  law  as  having  been  in  the 
actual  seisin  of  the  estate  the  whole 
time.  This  principle  is  the  foundation 
of  the  action  of  trespass  for  the  mesne 
profits  from  the  time  of  the  disseisin. 
After  judgment  and  execution  in  eject- 
ment, the  plaintiff  is  considered  in  law 
to  have  been  in  the  actual  possession  of 
the  estate  from  the  day  of  the  demise 
laid  in  the  declaration,  and  may  main- 
tain a  possessory  action,  that  is,  an  ac- 
tion of  trespass  against  the  defendant 
as  a  wrong-doer  and  trespasser  upon  his 
estate  from  that  day.  A  recovery  and 
execution  in  ejectment  is  in  ^truth  the 
same  thing  with  an  entry.  A  man  is 
then  said  to  have  entered  into  his  laud ; 
for  there  are  but  few  instances  of  an 
actual  entry  to  revest  an  estate  without 
an  ejectment  The  above  cited  case 
out  of  the  Year  Book  shews  that  a  sub- 
sequent entry  by  the  disseisee  makes 
the  will  good.  The  before-mentioned 
observation  of  Lord  Holt  had  been  the 
opinion  of  Lord  Bacon  long  before,  who 
in  his  maxims  of  the  law,  Reg.  14.,  says, 
that  "  If  I  devise  the  manor  of  D,  by 
'^  special  name,  of  which  at  that  time 
^  I  am  not  seised,  and  after  I  purchase 
^  it,  exeept  I  make  a  new  publication 
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the  arrears  thereof,  if  any  should  be,  and  also  the  sum  of  lOc 
of  forfeiture  nomine  poauB  for  every  week  in  which  the  same, 
or  any  part  thereof,  should  be  in  arrear  and  unpaid,  after  the 


**  of  my  willy  the  devise  is  void.*'  And 
now,  since  the  determination  mBrufiJier 
Y.  Cookf  the  law  is  taken  to  be  clear, 
that  lands  purchased  after  the  making 
of  the  will  do  not  pass,  although  the 
devisor  uses  expressions  of  the  most 
manifest  intention  to  do  so.  The  same 
case  had  received  a  similar  decision 
in  the  Common  Pleas  under  the  name 
of  Arthur  v.  BoUhham^  11  Mod.  148. 
Fitzg.  233.  (A) 

However,  if  a  copyhold  manor  b 
devised,  it  has  been  holden  that  copy- 
hold premises,  parcel  of  the  manor, 
which  are  purchased  by,  and  surren- 
dered to,  the  lord  subsequent  to  the 
time  of  making  his  will,  will  pass. 
6  T.  R.  708.  Roe  v.  Wegg.  So  if  a 
man  devises  a  manor,  and  afterwards 
a  tenancy  escheats,  it  will  pass.  1 1  Mod. 
129.  Brunker  v.  Cook.  S.  C.  1  Salk. 
238.  And  the  reason  is,  because  the 
copyhold  premises  are  parcel  of  the 


manor,  and  so  is  the  tenancy  when  it 
escheats,  and  the  will  operates  upon 
the  whole  manoTf  and  therefore  they 
passctfjporr  of  that  whole.  Copyhold 
premises  are  considered  so  far  part  of 
the  manor,  that  if  a  man  seised  in  fee  of 
a  copyhold  manor  ex  parte  matemd^ 
purchase  a  copyhold  estate  of  inherit, 
ance  held  of  the  manor,  the  newly  ac- 
quired copyhold  will  go  to  his  heirs  esr 
parte  maUmd^  and  not  to  his  heirs  ge- 
neral 6  T.  R.  710.  Roe  ▼.  Wegg. 
But  if  a  mortgagee  in  fee  devises  all  his 
lands,  tenements,  and  hereditaments, 
the  mortgaged  lands  do  not  pass  unless 
the  equity  of  redemption  be  fore- 
closed (t) ;  and  if,  after  such  devise 
made,  a  foreclosure  is  had,  yet  such 
estate  shall  not  pass  by  the  general 
words,  Umds^  tenemenie^  and  heredUa- 
mentSf  because  a  foreclosure  is  con- 
sidered as  a  new  purchase  of  the  land. 
1  Atk.  605,  606.  Catbome  Y.IngUs. 


(A)  [But  now,  by  the  new  Statute  of 
WiUs  (1  Vict,  c  2&  S.3.),  the  power 
of  disposing  by  will,  executed  as  re- 
quired by  that  Act,  is  extended  to  all 
such  real  and  personal  estate  as  the 
testator  may  be  entitled  to  at  the  time 
of  his  death,  notwithstanding  that  he 
may  have  become  entitled  to  the  same 
subsequently  to  the  execution  of  his 
will.  This  statute^  however,  does  not 
extend  to  any  will  made  before  Jon.  1. 
1838  (see  sect  34.>] 

(t)  [When  this  reported  dictum 
of  Lord  Hardwicke  in  Caebome  v. 
Scarfe  and  Inglie  (inadvertently  cited 
above  by  the  name  of  Catbome  v.  /n- 
glis)  was  relied  on  before  Lord  Eldon^ 
he  said  that  he  did  not  believe  that 


Lord  Hardwicke  said  so,  8  Ves.  436. 
At  all  events,  the  law  is  now  otherwise ; 
for  it  is  settled  that,  although  the 
devisee  will  not  take  any  beneficial 
interest  in  the  lands  in  mortgage,  yet 
the  legal  estate  will  pass  under  a  general 
devise  of  real  estate,  notwithstanding 
the  equity  of  redemption  be  not  fore- 
closed ;  unless  the  will  charges  the 
devised  estates  with  debts,  or  legades, 
or  annaities,  or  in  some  manner  in- 
consistent with  a  devise  of  trust  or 
mortgaged  estates.  8  Ves.  417.  Lord 
Braybroke  v.  Insk^  10  Ves.  101. 
Exparte  Morgan.  1  Jac.  &  W.  494. 
WaU  v.  Bright.  2  Y.  &  CoU.  347. 
Bainbridgey.LordAtUnartm.  dMees. 
&W.553.   Doev.Ligh^bot.^ 
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end  of  28  days  next  after  any  of  the  said  feasts  in  T^hich  it     Duppa  v. 
ought  to  be  paid  as  aforesaid,  should  be  fiiUy  satisfied  and       Mayo. 
discharged.     And  the  said  Thomas  Coningsby  did  further  by  ' 


But  it  is  not  necessary  in  equity  that 
the  devisor  should  be  seised  of  the  legal 
estate  in  the  lands  at  the  time  of  making 
his  will.  If  he  have  such  an  equitable 
interest  in  them  at  the  time  that  he 
may  call  for  a  conveyance  of  the  legal 
estate,  it  is  sufficient,  and  the  lands 
will  pass  by  the  will,  if  it  appears  to 
have  been  the  testator's  intent  to  de- 
vise them,  although  the  legal  estate  be 
,not  conveyed  to  the  testator  until  a 
subsequent  period,  or  even  not  con- 
veyed to  him  at  all.  As  where  a  person, 
or  another  for  him  as  trustee,  enters 
into  articles,  or  a  contract  in  writing, 
for  the  purchase  of  lands  either  imme- 
diately, or  on  some  future  day,  and 
pays  the  purchase  money,  or  is  to  pay 
the  money  at  a  future  time,  the  lands 
are  bound  in  equity,  and  considered 
as  his,  from  the  execution  of  the  ar- 
ticles, or  contract,  and  the  vendor  is  a 
trustee  for  the  vendee  from  that  time. 
1  Atk.573.  Green  v.  Smith.  And  there- 
fore the  land  will  pass  in  equity  by  a 
devise  of  them  made  after  the  execu- 
tion of  the  articles  or  contract,  and 
before  they  are,  or  were  to  be,  con- 
veyed; and  if  the  testator  dies  before 
the  lands  are,  or  were  to  be,  conveyed 
pursuant  to  the  contract,  and  before  the 
purchase-money  is  paid,  the  devisee 
may  call  for  a  conveyance  of  them  from 


the  vendor,  and  compel  the  testator's 
executor  to  pay  the  money  out  of  the 
personal  estate ;  for  the  money  is  also 
bound  by  the  articles  as  well  as  the 
lands,  and  the  vendee  is  a  trustee  as  to 
the  money  for  the  vendor.  This  rule 
applies  as  well  where  the  contract  is 
for  the  purchase  of  copyhold,  as  of  free- 
hold estates.  1  Chan.  Cas.  39.  Davie  v. 
Beardshanu  Prec  Chan.  320.  Chreen^ 
hiU  V.  GreenhilL  S.  C.  2  Vem.  679. 
9  Mod.  78.  Acherley  v.  Vernon.  1  Ves. 
438.  Potter  v.  PoUer.  11  Ves.  554. 
Rose  V.  Cunynghame,  (k) 

Hence  it  seems  to  follow  that  a  sub- 
sequent conveyance  of  the  legal  estate 
to  cestui  que  trusty  or  to  a  trustee  for 
his  use,  does  not  amount  in  equity 
to  a  revocation  of  the  will.  3  Atk.  741. 
Parsons  y.  Freeman,  S.  C.  Ambl.  118., 
per  Lord  ffardwicke.  Watts  v.  FuUar- 
tony  cited  in  Doe  v.  Pott,  Doug.  718. 
See  WiUet  v.  Sandford.  1  Ves  178. 
186.  Therefore,  if  a  mortgagor,  where 
the  mortgage  is  in  fee,  devises  the  mort- 
gaged premises,  and  afterwards  pays  ofL 
the  mortgage,  and  the  mortgagee  con- 
veys the  legal  estate  either  to  the  mort- 
gagor himself,  or  to  a  trustee  for  him, 
such  conveyance  of  the  legal  estate 
does  not  in  equity  operate  a  revocation 
of  the  will.  Doug.  710.  Doe  v.  Pott.  (I) 
But  at  law  the  conveyance  of  the  legal 


(A)  10  Ves.  613^  Broome  v.  Monch. 
2  Mad.  462.  Holmes  y.  Barker.  So 
where  the  words  of  the  will  were  insuf- 
ficient to  pass  real  property,  it  was 
held  that  lands  contracted  for  before 
the  date  of  the  will  would  descend  to 
the  heir,  and  must  be  paid  for  out  of 
the  personal  estate.  2  Eden,  139.  Cave 
V.  Cave* 


(/)  [It  is  now  fully  settled  with  re- 
spect to  equitable  estates  generally,  that 
the  taking  of  a  subsequent  conveyance, 
which  merely  clothes  the  equitable  estate 
with  the  legal  title,  is  no  revocation  of  a 
devise  of  the  equitable  estate.  3  Mylne 
Sc  K.  296,  Clough  v.  C^sgh.  Post, 
278  h.  note  («).] 
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Dappa  versus  Mayo. 


DUPPA  V. 

Mayo. 

' i ' 

and  that  the 
said  Baskervile 
and  her  son 
should  have  the 
said  annuity  of 
50/.  payable 
out  of  the  same 
lands, 


his  last  will  bequeath,  that  the  said  Elizabeth  Basiermk  and 
Thomas  Baskervile  should  have  the  said  annuity  of  SOL  a-year 
devised  to  them,  for  and  during  their  lives,  and  the  life  of  the 
longer  liver  of  them,  the  whole  of  the  said  60/.  to  be  paid  to 
the  said  Elizabeth  Baskervile  until  the  said  TTunnas  Bashervik 
should  attain  the  age  of  13  years,  and  then  20L  thereof  to  be 
yearly  paid  to  the  said  Thomas  for  his  better  maintenance; 
and  that  the  said  annuity  of  50/.  should  be  paid  yearly  out  of 
the  said  manors,  messuages,  lands,  and  tenements,  on  the  same 


estate  to  cestui  que  trust  would  be  a 
revocation.  For  it  has  been  holden  that 
if  before  the  Statute  of  Uses,  27  H.  8. 
c.  10.,  cestui  que  use  had  devised  the  use, 
and  afterwards  came  the  statute,  which 
transferred  the  use  to  the  possession, 
it  was  a  revocation,  because  the  use 
was  gone  by  it.  See  2.  Ves.  jun.  429. 
1  Rol.  Abr.  616.  (R.)  pi.  2.  In  like 
manner,  if  A.  devises  his  estate,  and 
afterwards  mortgages  it  in  fee,  it  is  a 
total  revocation  at  law,  though  in  equity 
it  is  considered  as  a  revocation  pro  tanto 
only.  1  Atk.  600.  Cashome  v.  Inglis. 
3  P.  Will.  62.  Chester  v.  Chester,  (m) 
And  therefore,  if,  after  the  making  of 
the  will,  the  lands  are  conveyed  to  the 
cestui  que  trusty  that  is,  the  mortgagor, 
they  will,  on  his  death,  descend  upon 
his  heir,  and  the  devisee  must  have 
recourse  to  a  court  of  equity  to  compel 
the  heir  to  convey  the  estate  to  him. 
But  a  will  as  to  a  personal  estate  relates 
to  the  testator's  death,  and  will  pass 
every  thing  he  was  possessed  of  at  that 
time,  unless  it  be  restrained  by  some 
expression  in  the  will.  See  All  SottTs 
College  v,  Coddrington.  1  P.  Will.  597. 
Ibid.  575.  Wind  v.  JehyL  But  a  devise 
made  before  the  testator  has  entered 
into  articles  or  a  contract  for  the  pur- 


chase of  lands,  will  not  pass  such  lands 
so  contracted  for  after  the  making  of  a 
will.  2  P.  Will.  629.  Langford  v.  Pitt 
1  Atk.  573.  Green  v.  Smith.  See  Dyer, 
143.  in  the  margin,  (n) 

A  will  may  be  republished  either  by  a 
re-exeeution  of  it,  or  by  a  codicil.  It 
was  never  thought  necessary  to  write 
the  will  over  again  in  order  to  republish 
it  Soon  after  the  passing  of  the  Statute 
of  Wills,  32  H.  8.  c.  1.,  it  was  holden 
that  where,  after  a  will  had  been  re- 
voked by  operation  of  law,  the  testator 
aUowed  it  to  be  his  will  without  writ- 
ing it  anew,  it  was  a  republication,  and 
the  land  should  pass  by  the  will,  as 
much  as  if  it  never  had  been  revoked. 
1  Rol.  Abr.  617.  (Z.)  pi.  2.  Any  thing 
which  shewed  an  intent  that  the  wiU 
should  be  of  a  subsequent  date,  was 
a  sufficient  republication.  Ibid.  pi.  1. 
618.  pi.  7.  Such  an  allowance  of  a 
will,  as  amounted  to  a  republication, 
might  be  bg  parol  before  the  Sta^ 
tute  of  Frauds,  though  the  will  itself 
could  only  be  in  writing.  AmbL  4% 
Cro.  Eliz.  493.  Beckford  v.  PameeotL 
1  Rol.  Abr.  618.  pi.  8.  But  by  that 
statute  no  land  shall  pass  by  a  will  un- 
less it  be  signed  by  the  testator,  and 
attested  in  his  presence  by  three  wit- 


(m)  3  Ves.  654-.    Cave  v.  Holford.  Thurston.  [See  1  Cr.  &  M.  140.  John- 

3  Ves.  685.  Earl  Temple  v.  Duchess  of  son  v.  Johnson.'\ 

Chandos.    6  Ves.  219.  Harmood  v.Og-  (n)  [But  see  ant^,  p.277^.  note(A).] 
lander,    17  Ves.  jun.  134.    ThuAer  v. 


Trin.  22  Car,  11.  Regis. 


278  a 


days  and  times;  and  in  such  manner^  and  on  the  like  penalty, 
distress,  and  forfeiture  as  were  next  before  in  the  said  will  de- 
clared oonceming  the  said  annuity  of  100  marks:  and  he 
constituted  and  made  his  son,  the  said  FitzwiUiam  Caningsby 
esquire,  executor  of  his  said  wiU;  and  afterwards,  to  wit,  on 
the  1st  day  of  May  in  the  year  of  our  Lord  1618,  at  Baden-- 


DUPPA  V. 

Mayo. 


and  appointed 
FitzwiUiam 
Coningsby 
executor,  and 
died. 


nesses*  And  for  a  considerable  thne 
after  the  making  of  the  Statute  of 
Frauds,  it  seems  to  have  been  settled, 
that  the  allowance  or  republication  of 
a  willy  either  where  it  had  been  re- 
voked, or  to  pass  after  purchased  land, 
could  only  be,  by  force  of  that  statute, 
by  a  re-execution  of  the  will  itself  by 
the  testator  in  the  presence  of  three 
witoasseSy  in  the  same  manner  as  is  re- 
quired to  the  execution  of  the  will  10 
first ;  and  that  there  could  not  be  a 
republication  by  implication.  Thus 
in  Lytton  v.  Lady  Palklandy  in  1708, 
cited  in  Com.  Kep.  S83.,  where  the 
testator  purchased  some  lands  after 
making  his  will,  and  by  a  codicil  attested 
by  three  witnesses,  said,  ''  /  make  this 
**  codicil,  which  I  will  shall  be  added  to, 
and  be  part  of  my  last  will^  which  I 
have  formerly  made,"  it  was  decreed 
by  Lord  Cowper,  assisted  by  Sir  John 
TrevoTy  Master  of  the  Rolls,  Lord  C.J. 
TrevoTy  and  Mr.  Justice  Tracy y  that  this 
was  not  a  republication  ;  for  since  the 
Statute  of  Frauds  there  can  be  no  devise 
of  lands  by  an  implied  republication; 
for  the  paper,  in  which  a  devise  of  lands 
is  contained,  ought  to  be  re-executed 
in  the  presence  of  three  witnesses. 
And  in  Penphrase  v.  Lord  Lansdofwn^ 
1 1  Auu-»  also  cited  in  Com.  Rep.  384., 
where,  on  a  trial  at  bar,  it  appeared 
that  John^  earl  of  BaJthy  made  his  will 
in  1684,  and  afterwards,  upon  the  15th 
of  Augusty  1701,  sent  for  seven  persons, 
and  said  he  sent  for  them  to  be  wit- 
nesses of  his  will,  and  sometimes  to  be 
witnesses  to  the  republication  of  hb 
wiU :  He  took  the  codicil  in  one  hand. 


u 


if 


and  the  will  in  the  other,  and  said, 
**  This  is  my  willy  and  I  publish  this  co- 
**  dicil  as  part  thereof y*  and  signed  the 
codicil,  which  lay  upon  the  table  with 
the  will,  in  the  presence  of  the  witnesses, 
who  subscribed  it  in  his  presence  :  By 
the  codicil  he  referred  to  the  will,  say- 
ing he  did  not  intend  wholly  to  revoke 
it,  but  devised  by  the  codicil  as  follows, 
directing  it  to  be  taken  as  paii;  of  his 
will :  he  then  made  several  devises  and 
bequests  :  He  put  the  will  and  co- 
dicil into  a  sheet  of  paper,  and  sealed 
them  up  in  the  presence  of  the  wit- 
nesses ;  but  the  will  was  not  unfolded 
before  the  witnesses,  nor  did  they  sign 
it,  but  the  codicil  only :  Now,  though 
these  were  strong  circumstances  to 
make  it  a  republication  from  the  mani- 
fest reference  to  the  will,  the  expres- 
sion that  the  codicil  was  to  be  taken  as 
part  of  it,  and  the  annexation  of  it  to 
the  will,  yet  it  was  holden  by  Parker 
C.J.  and  the  whole  court  of  King's 
Bench,  that  it  was  not  a  republication ; 
for  since  the  statute  a  republication 
could  not  be  by  ipiplicationy  but  the  will 
must  be  re-executed.  S.  C.  10  Mod.  97. 
So  where  the  testator,  after  making  his 
will,  noade  a  codicil,  executed  by  him  in 
the  presence  of  three  witnesses,  which 
began  thus,  *^  A  codicil  to  be  annexed 
"  to  my  wiUy**  whereby  he  gave  a  lease- 
hold estate  which  he  had  bequeathed 
by  his  will  to  a  legatee  who  died  in  his 
lifetime,  and  added  another  trustee  for 
some  charities  he  had  given  by  his  will, 
it  was  holden  that  the  codicil  was  no 
republication  of  the  will.  Prec.  Chan. 
439.  SympsoH  v.  Homsby.  Aad  before 

K  N  4 


278  6 


Duppa  versits  Mayo. 


DUPPA  V, 

Mayo. 


FitzviUlam 
Coningsby 
proved  the  will 
and  entered, 
and  was  pos- 
sessed, and 
consented  to 
the  l^acy. 


ham  aforesaid^  died,  possessed  of  the  said  tenements  with  the 
appurtenances :  after  whose  death  the  said  FitzunUiam  proved 
the  said  will  in  due  form  of  law,  and  took  upon  himself  the 
burden  of  the  execution  thereof,  and  entered  into  the  said 
premises  with  the  appurtenances  thereof  and  was  possessed 
for  the  residue  of  the  said  term  of  years  then  to  come  and  un- 
expired ;  and  being  so  possessed  thereof  afterwards,  to  wit,  on 
the  20th  day  of  May^  in  the  siud  year  of  our  Lord  1618,  he 


the  statute,  if  the  testator  wrote  in  his 
will  that  J.  D.  should  be  his  executor, 
it  was  not  a  republication  to  pass  after 
purchased  lands.  1  Rol.  Abr.  618. 
pi.  9.  But  in  Aclierlf/  v.  Vernon^  Com. 
Rep.  381.  3  Bro.  P.  C.  107^  it  was 
held  first  by  Lord  Chancellor  Maccles* 
fields  and  afterwards  in  the  House  of 
Lords,  that  a  codicil  duly  executed  in 
the  presence  of  three  witnesses,  though 
it  did  not  appear  to  have  ',been  annexed 
to  the  will,  but  only  referred  to,  and 
ratified  and  confirmed,  the  will,  amount- 
ed to  a  republication,  being]  considered 
as  incorporated  with  the  will,  and  both 
togetlier  making  but  one  wilL  So 
that,  by  holding  this  constructive  re- 
publication to  be  sufficient,  the  former 
cases,  in  which  it  had  been  determined 
that  there  could  be  no  republication 
by  implication  since  the  Statute  of 
Frauds,  seem  to  have  been  overruled. 
This  case  has  been  generally  followed 
ever  since,  (1  Ve8.437.  Potter  v. Potter. 
Ambl.  487.  Jackson  v.  Hurlock.  S.C. 
cited  1  Ves.  jun.  492.  1  Ves.  485. 
Gibson  V.  Lord  Montford.  S.  C.  Ambl. 
93. ;  but  no  decision.  Doe  v.  Davy^ 
Cowp.  150.),  though  not  without  some 
dissatisfaction.  For,  as  it  has  been  well 
observed,  a  direct  re^xecution  is  an 
unequivocal  act,  making  the  will  ope- 
rate precisely  as  if  it  was  executed  upon 
the  day  of  the  republication.  But  a 
reference  to  the  will  proves  only  that 
the  devisor  .'recognises  the  existence  of 
the  will ;  which  the  act  of  making  a 


codicil  necessarily  implies ;  not  that  he 
means  to  give  it  any  new  operation,  or 
to  do  more  by  speaking  of  it  than 
he  had  already  done  by  executing  it 
7  Ves.  118.  In  the  case  of  The  Ai- 
tomey-  General  v.  Downing^  Ambl.  573., 
where  by  the  codicil  the  testator  gave 

t)rae  legacies  and  two  annuities,  which 
e  charged  his  lands  with.  Lord  Cam* 
den  held  the  codicil  was  no  repnblici- 
tion,  because  it  was  neither  annexed  to 
the  will,  nor  did  its  contents  shew  an 
intention  to  republish  the  will.  But 
with  regard  to  the  annexation  of  the 
codicil  to  the  will,  the  codicil  was  not 
annexed  to  the  will  in  Acherfy  v.  Fer- 
non  ;  and  in  Gibson  v.  Lord  MontforU 
1  Ves.  494.  Lord  Harduncke  observed, 
that  Lytton  v.  Lady  Falkland  was  pot 
in  the  report  of  it  in  3  Cb.  Rep.  on 
the  annexation,  but  that  could  make  no 
difference ;  for  all  codicils  are  by  law 
fastened  to  the  will.  And  Lord  Com* 
missioner  Eyre  thought,  that,  since  the 
Statute  of  Frauds,  mere  annexation 
would  hardly  do,because  it  is  mere  mat- 
ter of  fact  and  parol.  I  Ves.  jnn.  488. 
But  the  case  of  the  AUomey-Genfftd 
v.  Dowding  was  overruled  in  Bonus  v, 
Crowe,  I  Ves.  jun.  486.,  upon  the  ao* 
thority  of  Acherly  v.  Vernon.  The  prin- 
ciple established  by  Barnes  v.  Cnvt 
seems  to  be,  that  a  codicil  attested  bj 
three  witnesses,  though  it  relates  only  to 
personal  estate,  is  an  implied  republi- 
cation of  the  wilL  For  the  testator's 
acknowledgment  of   his   former  will 


Trin,  22  Car.  II.  Kegis. 
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the  said  FUzwiOiam  at  Bodenham  aforesaid  consented  (5),  and 
then  and  there  declared  and  published  his  said  consent  to  the 
said  several  legacies  in  form  aforesaid  bequeathed*    And  after- 


DuppA  r» 
Mayo. 


considered  as  his  will  at  the  execution 
of  the  codicil,  if  not  directly  expressed 
in  that  instrument,  must  be  implied 
from  the  nature  of  the  instrument  it- 
self; because  by  the  nature  of  it,  it 
supposes  a  former  will,  refers  to  it,  and 
becomes  part  of  it,  and  being  attested 
by  three  witnesses,  his  implied  declara- 
tion and  acknowledgment  seems  also  to 
be  attested  by  three.  By  the  codicil 
in  Barnes  v.  CrtAMy  the  testator  re- 
voked some  legacies,  and  gave  a  moiety 
of  two  leasehold  houses,  and  concluded 
thus:  ^^  In  witness  whereof  I^  the  said 
*'  testator,  have  to  this  my  writing,  con* 
**  tained  in  this  and  part  of  the  said 
**  sheet  of  paper,  which  I  declare  to  be  a 
*<  farther  codicil  to  my  said  last  wUl  and 
**  testament,  and  which  is  to  be  accepted 
**  and  taken  as  part  thereof,  set  my  hand 
"  and  seaV  And  in  PigoU  v.  Waller, 
7  Ves.  98.,  a  codicil  executed  by  the 
testator  in  the  presence  of  three  wit- 
nesses, though  it  only  revoked  two  le- 
gacies given  by  the  will,  and  another 
codicil,  and  gave  another  legacy  in  lieu 
thereof,  was  holden  to  be  a  republica- 
tion of  the  will  to  pass  after-purchased 
lands.  There  the  words  of  tiie  codicil 
were,  <<  A  codicil  made  and  published 


''  by  me,  and  to  be  annexed  to  my  wili, 
<'  and  made  part  thereof  to  all  intents 
«<  and  purposes.''  But  wheie  the  testap 
tor  had  by  his  will  devised  all  his  free- 
hold and  copyhold  estate,  and  after- 
wards purchased  new  lands,  and  then 
made  a  codicil,  whereby,  after  reciting 
that  he  had  devised  all  his  freehold 
and  copyhold  to  certain  trustees,  he 
revoked  the  same  so  far  as  related  to 
two  of  the  trustees  named,  and  devised 
his  said  lands  to  the  other  trustees, 
upon  the  same  trusts  and  concluded 
with  declaring  the  codicil  to  be  part  of 
his  will,  that  was  held  not  to  pass  the 
after-purchased  lands.  For  in  that  case 
it  f^peared,  upon  the  face  of  the  codicil, 
that  it  was  not  the  intention  to  pass 
any  other  lands  than  those  which  were 
devised  by  the  will.  7  T.  R.  482.  Strath^ 
more  v.  Bowes,  (o) 

With  respect  to  revocations  of  wills, 
they  are  either  implied  by  operation  of 
law,  which  may  still  be,  notwithstand- 
ing the  Statute  of  Frauds,  or  express,  ac» 
cording  to  the  direction  of  the  statute* 
Implied  revocations  have  been  decided 
upon  nice  and  artificial  reasons,  from 
an  inclination,  it  is  said,  which  the  law 
always  shews  to  favour  an  heir,  and  to 


(p)  2  Bos.  &  Pull.  500.  S.  C.  under 
the  names  of  Bowes  v.  Bowes*  A  co- 
dicil attested  by  three  witnesses,  '^  to  be 
*<  taken  as  part  of  his  will,"  was  held  to 
be  a  republication,  and  to  pass  lands 
contracted  for  before  the  date  of  the 
wiU,  and  conveyed  betvf^n  it  and  the 
codicil.  2  M.  &  S.  5.  Goodtitle  v.  Mere- 
dith* That  case  was  decided  on  the 
authority  of  the  series  of  cases  men- 
tioned in  this  note  of  Mr.  Seijeant  Wil- 


liams :  the  effect  of  which,  as  stated  by 
Lord  EUenborough  C.  J.,  is,  '<  to  give 
"  an  operation  to  the  codicil  per  se,  and 
**  independently  of  any  intention,  so  as 
**  to  bring  down  the  will  to  the  date  of 
*^  the  codicil,  making  the  will  speak  as 
"  of  that  date,  unless  indeed  a  contrary 
*^  intention  be  shewn,  in  which  case  it 
<<  will  repel  that  effect."  See  also  1  Mer. 
285.  Hulme  v.  Heygate.  2  Mer.  128. 
Bowleyy.Eytan.  [3  B.  &  C.  705.  Zhf/*- 
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Dnppa  verms  Mayo* 


DuppA  V.     wardfi^  to  wit,  on  the  let  day  otJune  in  the  year  of  our  Lord 

Mayo.       i623,  the  estate  (6),  right,  title,  and  interest  of  him  the  swd 

'  FitztmlUam,  as  executor  of  the  said  will,  of  and  in  the  eaid 


prevent  him  from  being  disinherited, 
where  the  intention  of  a  testator  is 
doubtful.  3  Atk.  747.  Parsons  v.  Free- 
man. The  grounds  of  the  decisions 
have  not  always  been  uniform ;  for  some 
of  them  have  been  determined  upon  the 


presumed  intent  of  the  devisor  to  revoke 
his  will;  and  others  upon  the  ground 
of  its  being  a  positive  rule  of  law,  mak- 
ing the  act  done  a  revocation,  withoat 
any  regard  to  the  intent;  which  last 
seems  to  be  the  most  sensible  reason. 


^Id v.Elwes.  SD.&R.  764-.  S. C.  2 
Bing.429.  Guestv.Willasey.  10  Moo. 
223.  3  Bing.  614.  12  Moo.  2.  S.  C. 
lOB.  &C.  895.  WilUams  y.  GoodHtle. 
.For  instances,  where,  in  accordance  with 
Strathmore  v.  Bowes,  the  ordinary  pre- 
sumption of  republication  by  codicil 
has  been  counteracted  by  a  contrary  in- 
tention apparent  on  the  face  of  it,  see 
3  Y.  &  Jerv.  278.  Smiih  v.  Dearmer. 
2  Russ.  &  M.  1 17.  Monypenny  v.  Bris- 
tow.  3  Mylne  &  K.  666.  Hughes  v. 
Turner.  The  new  Statute  of  Wills 
(1  Vict.  c.  26.)  does  not  appear  to  have 
altered  the  general  law  as  to  republica- 
tion by  codicil.  The  subject,  however, 
with  respect  to  wills  within  the  operation 
of  that  statute,  has  greatly  diminished 
in  importance ;  for  not  only  is  the  tes- 
tamentary power  extended  to  after-pur- 
chased lands  (s.  3.  see  ante,  p.  277  g. 
note(A)),  but  itis further  enacted (8.24.) 
<<  that  every  will  shall  be  construed, 
<<  with  reference  to  the  real  estate  and 
'^  personal  estate  comprised  in  it,  to 
^  speak  and  take  effect  as  if  it  had  been 
^'  executed  immediately  before  the  death 
'<  of  the  testator,  unless  a  contrary  in- 
^  tention  shall  appear  by  the  wilL" 
With  respect,  indeed,  to  wills,  which 
shall  be  in  any  manner  revoked^  the  law 
as  to  republication  has  been  materially 
altered  by  the  22d  section ;  for  it  is 
thereby  enacted,  that  no  such  will  or 
codicil,  or  any  part  thereof,  shall  be 
revived  otherwise  than  by  re-^execution 


or  by  a  codicil  duly  executed  as  required 
by  that  Act,  and  shewing  em  intention  to 
revive  the  same.  This  section  proceeds 
to  enacts  that  "  when  any  will  or  codi- 
*'  cil,  which  shall  be  partly  revoked,  and 
*^  afterwards  wholly  revoked,  shall  be 
'<  revived,  such  revival  shall  not  extend 
'<  to  so  much  thereof  as  shall  have  been 
**  revoked  before  the  revocation  of  the 
**  whole  thereof,  unless  an  intention  to 
"  the  contrary  shall  be  shewn.**  Tkb 
enactment  appears  to  provide  for  cases 
similar  to  that  of  Crodne  v.  M'Doual, 
4  Ves.  610.,  where  the  testator  bad 
executed  several  codicils  to  his  will 
containing  partial  alterations  of,  and 
additions  to  it ;  and,  by  a  further  co- 
dicil, referring  to  the  will  by  date,  be 
changed  one  of  the  trustees  and  exe- 
cutors, and  in  all  other  respects  ex- 
pressly confirmed  the  will :  And  thu 
confirmation  was  held  not  to  revive  tbe 
parts  of  it  which  were  altered  or  revoked 
by  the  former  codicils.  It  has  been 
held  that  a  will  or  codicil  not  duly 
attested  may  be  republished  and  made 
operative  by  a  subsequent  codicil  having 
the  requisite  attestation,  though  the  lat- 
ter document  be  in  no  way  annexed  to 
the  prior  will  or  codicil.  But  it  should 
seem  that  it  must  distinctly  refer  to  it 
See  1  Cr.  &  M.  42.  Doe  v.  Etmi. 
1  A.  &E.  423.  UOerton  v.  Bohins.  2 
Nev.  &  M.  819.  S.C.  5  Sim.  274. 
Gordon  v.  Beay.'] 
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premiaeB  with  the  appurtenances,  for  the  residae  of  the  said     Duppa  t>. 
term  of  years  then  to  come  and  unexpired,  lawAiUj  came  to       Mayo. 
the  said  Thomas  Mayo  ;  whereby  the  said  TTiomas  Mayo  after-*  ' 


Indeed,  generally  speaking,  the  tnten- 
Hon  of  the  testator  is  defeated  by  im- 
plied revocations.  But  they  have  been 
established  by  so  long  a  series  of  au- 
thorities, that  courts  of  law  feel  them- 
selves bound  down  by  them,  though 
very  often  not  without  regret  4*  Burr. 
1960.  Roe  V.  Griffits.  Doug.  722. 
Doe  V.  Pott  It  seems  clear  that  the 
estate  devised  must  remain  in  the  same 
condition  until  the  testator's  death  ; 
for  any  the  least  alteration  or  new-mo- 
delling  of  the  estate,  after  the  will,  is 
an  actual  revocation.  11  Mod.  157., 
per  Trevor  C.J.  in  Arthur  v.  Bokenham, 
S.C.  Fitzg.  241.  Holt's  Rep.  750. 
S.  P.  3  Atk.  803.  Sparrow  v.  Hard- 
castle,  (p)  And  that  whenever  the  de- 
visor puts  the  whole  interest  of  the 
lands  devised  out  of  himself,  by  any 
conveyance  whatsoever,  after  making 
his  will,  it  is  a  revocation  of  it,  although 
he  takes  the  same  estate  back  again. 
4  Burr.  1960.  Roe  v.  Griffits.  Therefore, 
if  a  man  seised  in  fee  makes  his  will, 
and  afterwards  executes  a  feoffment  in 
fee  to  the  use  of  himself  and  his  heirs, 
and  so  takes  back  the  same  estate  he 
had  when  he  made  his  will,  it  is  a  revo- 
cation ;  1  RoL  Abr.  615.  (Q.)  pi.  1.  616. 
pL  2.  11  Mod.  158.  Arthur  v.  Boken- 
ham,  3  Atk.  74-8.  Parsons  v.  Freeman. 
Dyer,  143.  a.  b.;  though  1  RoL  Abr. 
616-  (U.)  pL  4.  is  to  the  contrary. 
So  if  he  afterwards  levies  a  fine,  and 
declares  the  use  of  it  to  himself  and  his 
heirs,  it  is  a  revocation.  1  Wils.  31(X 
Parsons  v.  Freeman.    It  has  been  said 


by  very  high  authority,  that  if  a  man 
barely  levies  a  fine  after  he  has  made 
his  will,  the  fine,  without  a  deed  lead- 
ing or  declaring  the  uses,  would  not  be 
a  revocation.  Williams  v.OwenSy  2  Ves. 
jun.  600.  But  perhaps  this  is  doubtful, 
because  it  seems  clear,  that  the  fine 
would  by  operation  of  law  result  to 
the  use  of  the  conusor  and  his  heirs; 
2  Wils.  19.  Armstrong  v.  Wholesey ; 
and  in  2  Salk.  590.  Abbot  v.  Burton^  it 
is  adjudged  that  there  is  no  difference 
as  to  the  operation  of  a  fine,  &c.  whe- 
ther the  use  is  reserved  to  the  conusor 
and  his  heirs  by  express  limitation,  or 
results  back  to  him  and  his  heirs  by 
operation  of  law.  Afterwards,  in  the 
case  of  Harmood  v.  Oglander,  6  Ves. 
jun.  222.  Lord  Alvanley^  with  his  usual 
candour^  observed,  that  he  thought  the 
editor  was  justified  in  his  doubt.  And 
in  Parsons  y.  Freeman^  Lord  Hardwicke 
says,  "  that  if  a  man  devises  land  and 
"  levies  a  fine  without  any  use  declared^ 
"  this  is  a  revocation ;  and  yet  he  takes 
"  back  the  old  use  unaltered,  which  is  a 
*^  prodigious  strong  case ; "  cited  in  2 
Ves.  jun.  431.  Bridges  v.  Duchess  of 
Chandos.  (jq) 

Imperfect  conveyances,  as  a  feoff- 
ment without  livery,  and  a  bargain  and 
sale  without  inrolment,  after  making 
the  will,  are  held  to  be  revocations,  be- 
cause they  import  an  intention  in  the 
testator  to  revoke.  1  RoL  Abr.  615. 
(P.)  pL  4,  5,  6.  3  Atk.  803.  Sparrow 
v.  JSardcastle.  7  Ves.  378.  So  where 
a  common  recovery  is  suffered  by  the 


(jp)  [But  see  stat  1  Vict  c.  26.  s.  23. 
(post,  p.  278  A.  note  («)),  which  appears 
wholly  to  abolish  revocations  of  this 
nature  for^the  future.] 


{q)  3  B.  Moore,  24.  Parker  v.  Biscoe. 
S.  P.     [8  Taunt.  699.  S.  C] 
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Bappa  versus  Mayo. 


DUPPA  V* 

Mayo. 


The  estate  and 
interest  of  the 
executor  came 
to  defendant. 


wards,  to  wit,  on  the  same  day  and  year  last  mentioned,  at 
Bodenham  aforesaid,  entered  into  the  said  premises  with  the 
appurtenances,  and  was  possessed  thereof  for  the  residue  of 
the  said  term  of  years  then  to  come  and  unexpired.  And  the 
said  Thomas  Mayo  being  so  possessed  thereof,  and  being  the 


devisor  after  he  has  made  his  will,  but 
there  is  no  good  tenant  to  the  praecipe, 
it  shall  be  a  revocation.  For  it  is  a 
valid  recovery  against  the  devisor  and 
all  parties  thereto,  and  after  his  death 
against  all  privies^  that  is,  the  devisees 
of  the  estate,  by  estoppel.  And  if,  in- 
stead of  being  a  valid,  it  had  been  an 
imperfect  recovery,  still,  according  to 
all  the  cases,  it  would  have  operated  a 
revocation.  2  Bos.  &  Pull  N.  R.  491. 
Doe  on  dem.  of  Lushingixm  v.  Bishop  of 
Landaff,  (r) 

And  if  a  man  seised  in  fee-simple 
makes  his  will,  and  afterwards  thinking 
he  had  only  an  estate  tail,  suffered  a 
recovery  in  order  to  confirm  his  wiUy 
yet  it  is  a  revocation  of  it.  S  Atk. 
803.  Sparrow  v.  Hardeasde,  So  where 
tenant  in  tail,  with  remainder  or  re- 
version to  himself  in  fee,  makes  his 
will,  and  afterwards  suffers  a  recovery 
and  declares  the  uses  thereof  to  him« 


self  in  fee,  it  is  a  revocation.  3  Lev. 
108.  Dister  v.  Dister.  11  Mod.  157, 
158.  Arthur  v.  Bohenham.  3  P.  WilL 
163.  Marwood  v.  Turner.  And  where 
tenant  for  life,  remainder  to  trustees 
to  support  contingent  renpAinders,  re- 
mainder to  his' first  and  other  sons  in 
tail,  with  reversion  to  himself  in  fe^ 
makes  his  will,  and  afterwards  suffers  a 
recovery  and  limits  the  uses  to  himself 
in  fee,  this,  though  a  mere  nugatory 
recovery,  being  suffered  by  tenant  for 
life,  is  held  a  revocation  of  the  wilL 
3  Wils.  6.  Darley  v.  Darleyn  So  where, 
after  the  making  of  the  will,  the  testa- 
tor executes  any  legal  conveyance  of 
the  whole  estate  to  another,  it  is  a  revo- 
cation; as  where  he  conveys  by  lease 
and  release  to  the  relessees  in  fee, 
though  it  be  only  for  the  purpose  of 
letting  in  a  term  to  secure  a  jointure, 
and  the  same  estate,  subject  to  the 
term,    is   limited   back   again  ^to   the 


(r)  So  a  deed,  intended  to  operate  as 
an  appointment  of  uses,  although  not 
sufficient  for  that  purpose,  may  have  the 
effect  of  revoking  a  will,  if  the  party 
appear  to  have  had  that  intention. 
5  T.  R.  124.  Shove  v.  Pinhe.  [See 
also  2  Swanst.  274*.  Vawser  ▼.  Jeffery^ 
by  Lord  Eldon*  But  it  was  held,  that 
a  will  was  not  revoked  by  a  deed  void, 
under  the  Statute  of  Mortmain,  on  ac- 
count of  the  death  of  the  grantor  within 
twelve  months  after  its  execution.  2Bing. 
136.  Matthews  v.  Venables.  9  Moore, 
286.  S.  C.  So  it  was  held  that  a  will 
made  by  a  woman  in  the  exercise  of  a 


power  of  appointment,  was  not  revoked 
by  a  subsequent  deed  made  by  her 
during  coverture.  1  Russ.  564.  EUbedi 
V.  Wood.  A  deed  void  at  law  for  fraud 
and  covin  is  no  revocation ;  for  it  is  not 
the  testator's  deed,  and  may  be  regarded 
as  a  nullity.  AmbL  216.  Hidt  ▼.  Mors* 
8  Ves.  283.  AUomey*Genietal  v.  Vigor. 
But  a  deed,  which  is  good  at  law,  is  a 
revocation  in  equity  as  well  as  at  law, 
though  it  was  executed  under  circum* 
stances  which  makes  it  void  in  equity. 
5  Sim.  1.  Simpson  v.  Walker^  over- 
ruling Hawes  v. Wyatt,  3  B.C.  C.  156-3 
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pernor  and  receiyer  of  the  profits  thereof,  250L,  parcel  of  the     Duppa  r. 
Bftid  1360L  now  demanded  of  the  said  annuity  or  yearly  rent       Mato. 
of  50/.  in  form  aforesaid  bequeathed  to  the  said  Etizabeth  ^        ' 
until  the  said  Thomas  Btukervile  should  attain  the  age  of  Eiiubeth  Bm. 
13  years,  for  five  whole  years  ended  on  the  feast  day  of  the  ^^^'^  ^'  *▼• 


grantee  and  his  heirs,  it  is  a  revoca* 
tion(i);  though  if  the  devisor  had 
demised  the  premises  for  a  term  of 
years  to  the  same  use,  it  would  only  be 
a  revocation  quoad  the  term.  7  T.  R. 
399.  GoodUHe  v.  Otway.  So  in  the 
case  of  Lord  Lincoln  v.  Rolls,  1  £q. 
Cas.  Abr.  411.  S.  C.  Show.  P.C.  154., 
where  Edward  earl  of  Lincoln  made 
a  marriage  settlement  on  a  person 
whom  he  never  married  or  asked  to 
many  him,  though  this  was  a  con- 
veyance made  for  a  special  purpose, 
and  he  was  in  of  his  old  use,  it  was  de- 
termined by  the  House  of  Lords  to  be 
a  revocation  of  his  will,  (j)  And  so  is 
PoUen  V.  Hubardy  1  Eq.  Cas.  Abr. 
412.    The  same  principle  is  established 


in  Brydges  v.  Duchess  of  ChandoSf 
2  Ves.  jun.  417.9  and  lately  in  K.  B.  in 
the  above-mentioned  case  of  GoodHtle 
V.  Otway^  where  all  the  cases  upon  the 
subject  were  cited  and  considered ;  see 
also  2  Yes.  jun.  505.  William  y.  Owens. 
In  Luther  v.  Kidby,  3  P.  Will.  170. 
note.  8  Yin.  148.  pi.  30.  MS.,  and 
cited  in  3  Burr.  1490.  Swift  v.  Roberts^ 
where  a  tenant  in  common  in  fee  made 
his  will,  and  afterwards  made  a  deed  of 
partitiont  and  levied  a  Jine,  and  declared 
the  use  as  to  one  moiety,  in  severalty 
to  himself  in  fee,  this  was  held  to  be 
no  revocation.  See  6  Yes.  jun.  219. 
Harmood  v.  Oplander^  where  Lord  Al- 
vanley^  then  Master  of  the  Rolls,  ex- 
presses his  dissatisfaction  with  this  de- 


(#)  16  Yes.  519.  Vawser  v.  Jeffrey. 
S.  P.  [2  Swanst  268.  In  this  case  the 
testator  also  covenanted  to  surrender 
certain  copyhold  property  to  the  uses 
of  the  settlement.  The  court  of  K.  B. 
certified,  on  the  assumption  that  a  sur- 
render had  actually  been  made  accord- 
ing to  the  covenant,  that,  notwithstand- 
ing the  settlement  was  a  revocation  as 
to  the  freeholds,  the  surrender  was  no 
revocation  as  to  the  copyholds.  3  B. 
&  A.  462.  And  this  opinion  was 
adopted  by  Lord  Lyndhurst  C.  3  Russ. 
479.  The  ground  of  this  decision  was^ 
that  by  the  surrender  nothing  more 
pamed  out  of  the  surrenderor  than  was 
necessary  for  the  purposes  of  the  settle- 
ment, and  the  rest  remained  in  him,  not 
as  under  the  surrender,  but  in  respect 
of  his  old  estate.  What  was  done, 
therefore,  did  not  operate  as  an  entire 


revocation,  but  was  a  revocation  only 
as  to  the  partial  interest,  the  new 
estate,  which  was  created  by  the  sur- 
render.] 

(/)  [In  this  case,  the  settlor  was  seis- 
ed of  the  equitable  fee  only.  Whence 
it  appears  that  equitable  estates  are 
governed  by  the  same  doctrine,  in  this 
respect,  that  legal  estates  are.  See 
5  Sim.  618.  Loch  v.  FooU.  Accord. 
The  rule,  indeed,  seems  general,  that 
every  act  of  revocation  at  law  is  a  re- 
vocation in  equity,  except  where  the 
object  of  the  party,  in  doing  the  act,  is 
merely  to  make  a  security  for  payment 
of  debts,  or  where  there  is  a  dealing 
with  the  legal  estate  only  (see  post, 
p.  278  h.  n.  If) ;  and  except  also  in  the 
case  of  a  partition ;  in  which  last  case, 
if  there  is  a  change  in  the  use,  the  will 
be  revoked.    (See  post  p.  278  A.)] 


278  A 


Duppa  versm  Mayo. 


DUPPA  «. 
Mato. 


Nativity  qf  St  John  the  Baptitt  which  was  in  the  year  of  our 
Lord  1628,  during  which  said  five  years  he  the  said  ThamoM 
Mayo  was  the  pernor  and  receiver  of  the  profits  of  the  said 


cision.  See  however  what  is  said  by 
Lord  Eldon  as  to  the  distinction  be* 
tween  the  two  cases  of  Luther  v.  Kidby 
and  TicknerYn  Tickner,  iu  MaundreU 
V.  MaundreU,  10  Ves.  256.  264.  See 
7  Ves.  S6^  KnoUys  v.  Alcoch.  8  Ves. 
281.  AUomey'General  v.  Vigor.  In 
the  above-mentioned  case  of  Tickner  v. 
Tickner,  cited  in  S  Atk.  742.  Parsons 
V.  Freenum,  it  was  held,  that  where 
the  deed  of  partition  so  far  altered  the 
estate,  as  to  let  in  a  power  of  appoint- 
ment^ it  was  a  revocation.  There  a 
person  being  seised  of  an  undivided 
moiety  in  fee  made  his  will^  and  after- 
wards by  a  deed  of  partition,  and  by 
fine,  the  estate  was  allotted  to  such  uses 
as  he  should  appoint  hyjked  in  writing, 
and  in  tiefault  of  such  appointment  to 
him  in  fee,  this  was  held  to  be  a  revo- 


cation.  So  where  the  testator  con- 
veyed the  estate  not  merdy  ^for  the 
purpose  of  securing  a  mortgage  of  the 
devised  lands,  but  also  to  other  uses 
operating  an  alteration  of  the  estate 
beyond  that  purpose,  though  the  other 
uses  were  substantially  the  same  as  ex- 
isted at  the  time  of  the  conveyance,  it 
was  holden  to  be  a  revocation  of  the 
will  in  equity  as  well  as  at  law.  As 
where  the  uses  were  to  the  mortgagee 
for  a  term  of  years,  to  secure  the  mort- 
gage, and  afterwards  to  the  devisor  for 
life  without  waste,  remainder  to  his  wife 
for  life,  remainder  to  himself  in  fee, 
though  it  was  the  same  estate  that  the 
devisor  and  his  wife  had  in  the  pre- 
mises before.  6  Ves.  jun.  199.  Harmood 
V.  Oglander.  S.  C.  8  Ves.  jun.  106.  («) 
But  if  a  man  makes  his  will,  and  after^ 


(«)  [So»  though  the  conveyance  of 
an  estate  to  trustees,  upon  trust  to  sell 
for  payment  of  debts,  is  no  revocation 
in  equity  of  a  prior  vill,  notwithstand- 
ing such  conveyance  declares  that  the 
surplus  money  arising  from  the  sale 
shall  be  personal  estate  of  the  testator, 
yet  if  it  have  the  further  purpose  to 
provide  an  annuity  for  the  separate  use 
of  the  wife  until  the  sale,  it  will  be  a 
revocation;  because  the  wife  will  be 
entitled  to  the  annuity  after  the  death 
of  her  husband,  if  the  sale  do  not 
take  place  in  his  lifetime.  4  Russ.  28. 
Hodges  v.  Green*  So,  though  the 
taking  of  a  conveyance,  which  merely 
clothes  the  equitable  estate  with  the 
legal  title,  is  no  revocation  of  a  devise  of 
the  equitable  estate  (see  antd,  p.  277  h. 
note  (/) ),  yet  if  the  conveyance  is  so 
framed  that  the  legal  estate  acquired 


subsequently  to  the  devise  is  modified 
difierently  from  the  equitable  estate  pos- 
sessed at  the  time  of  the  devise^  it  is  a  re* 
vocation.  2  Ves.  &  B.  882.  BawliHs 
v.  Burgis.  4  Madd.  368.  Wasd  t. 
Moore.  6  Madd.  221.  Bram  t. 
j^rotfi.  \  Keen,  SG9.  BulUny.Fhteher. 
2  Myhde  &  Cr.  .432.  S.  C.  But  now 
by  Stat.  1  Vict,  c  26.  &  23.  ''  No  con- 
(«  veyance  or  other  act,  made  or  done 
**  subsequently  to  the  execution  of  a 
<<  will  of  or  relating  to  any  real  or  per- 
'<8onal  estate  therein  comprised,  ek- 
<^  cept  an  act  by  which  such  wiU  shall 
**  be  revoked  as  aforesaid  (see  post, 
'<  p.279e./.  note  (A)),  shall  prevent  the 
**  operation  of  the  will  in  respeet  to 
«<  such  estate  or  interest  in  such  real 
**  or  personal  estate  as  the  testator  shall 
^  have  power  to  dispose  of  by  will  at 
<<  the  time  of  his  death."] 
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lands  and  tenements^  weve  due  and  in  aiiear  and  not  paid  to     Duppa'v* 
the  said  Elizabeth.    And  afterwards,  to  wit»  on  the  24th  day       Mato. 
of  June  in  the  said  year  of  our  Lord  1628,  the  said  Thomas  ■ 


wards  demises  the  estate  for  any  number 
of  years,  it  is  only  a  revocation  for  the 
term ;  1  Rol.  Abr.  616.  (U.)  pi.  1, 2, 3. 
Cro.  Jac.  49.  Coke  v.  Bullock.  Cro.  Car. 
23.  Hodgkinson  y.  Wood.  6  T.  R.  710. 
Roe  y.  Wegg  ;  that  is,  the  devisee  takes 
the  estate  subject  to  the  lease,  (x) 

Revocations  have  been  also  holden 
to  be  necessarily  implied  from  a  total 
change  and  alteration  of  the  circum- 
stances and  situation  of  the  testator 
after  making  his  will,  (y)  '  As  where  a 
man  devises  away  his  whole  estate,  and 
afterwards  marries  and  has  issue,  and 
dies  without  expressly  revoking  his  will, 
leaving  his  wife  and  issue  unprovided 
for,  this  is  considered  as  an  implied 
revocation  of  his  wilL  For  where  so 
entire  a  change  in  the  circumstances  of 
a  person  has  happened,  and  new  ob- 
jects of  care  have  arisen  which  he  could 
not  have  had  in  his  contemplation  at 
the  time,  the  will  is  not  regarded  as  a 
considerate  provision,  but  by  operation 
of  law  is  revoked.  This  principle  is 
holden  to  be  founded  not  so  much  on 
wnifUention  to  revoke,  implied  from  (hose 
circumstances  happening  afterwards^  as 
on  a  tacit  condition  annexed  to  the  will 
itself  at  the  time  of  making  it,  that 


the  party  does  not  then  intend  that  it 
should  take  effect  if  there  should  be  a 
total  change  in  the  situation  of  his  fa- 
mily. 5  T.  R.  58.  Doe  v.  Lancashire. 
Or  perhaps  it  may  be  a  condition  an- 
nexed by  the  law  itself  to  all  dispositions 
of  property  by  will,  that  they  shall  not 
be  of  any  effect  under  those  circum- 
stances. (2?)  This  principle  was  bor- 
rowed from  the  civil  law.  Just.  lib.  IL 
tit.  13.  '<De  Posthumis,"  and  was 
first  adopted  into  the  law  of  England 
in  the  construction  of  wills  of  personal 
estates.  Thus  in  Lugg  v.  Lugg^  1  Ld. 
Raym.  441.  S.  C.  2  Salk.  592.  12  Mod. 
236.,  where  A.  made  his  will  and  there- 
by devised  all  his  personal  estate  to  B. 
and  C9  and  afterwards  married  and 
had  children,  and  died  without  taking 
any  notice  of  his  will,  this  was  held 
to  be  a  revocation  of  his  wilL  So  in 
Qverbury  v.  Overbury^  2  Show.  242. 
it  was  adjudged,' that  if  a  man  make  his 
wUl,  and  dispose  of  his  personal  estate 
among  his  relations,  and  afterwards  has 
children,  it  is  a  revocation  of  his  will. 
And  in  Eyre  v.  Eyre^  cited  in  Cook  y. 
Oakley,  1  P.  Will.  304.,  a  subsequent 
marriage  and  birth  of  a  child  was  con- 
strued a  revocation  of  a  will  of  personal 


(jx)  A  binding  and  valid  contract  for 
the  sale  of  lands  devisedf  (is  in  equity 
as  much  a  revocation  as  a  conveyance 
would  be  at  law ;  19  Yes.  178.  Bennett 
y.  TankeroiUe ;  though  the  contract 
be  rescinded  after  the  devisor's  death. 
Ibid.     [6  Sim.  40.  Tebbott  v.  Foti&f.] 

(if)  [But  by  Stat  1  Vict  c  26.  s.  19., 
*^  No  wUl  shall  be  revoked  by  any  pre- 
<<  sumption  of  an  intention  on  the  gnound 


^  of  an  alteration  in  circumstances."  See 
post,  p.  279  c.  note  (e).] 

{z)  [And  of  this  opinion  were  all 
the  judges  of  £ngland  (assembled  in 
the  Exchequer  Chamber,  absente  IxhxI 
Denman)  in  the  great  case  of  Marstan 
y.Doe  dem.  Pox.  8  A.&  E.  14.  2  Nev* 
&P.  5(H.  The  subsequent  death  of  the 
child  was  held  not  to  revive  the  will. 
1  PhiL  342.  Emerson  y.BoniUe.^ 
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Duppa  verms  Mayo. 


DUPPA  v« 

Mato. 

•[  279  ] 

The  son  at- 
tained the  age 
of  13  yean*  and 
11102.  was  due 
Ibr  the  annuity 
of  SOL  after  her 


Biuhervile,  at  Bodenham  aforesaid,  did  attain  his  age  of  13 
years ;  and  the  said  Thomas  Mayo  being  in  form  aforesaid 
*  possessed  of  the  said  premises  with  the  appurtenances,  and 
being  the  pernor  and  receiver  of  the  profits  thereof^  11101., 
residue  of  the  said  1360/.  now  demanded,  of  the  sidd  annuity 
or  yearly  rent  of  30/.  in  form  aforesud  bequeathed  to  the  sud 
EKzabeth  after  the  said  Thomas  BaskervUe  did  attain  his  age 
of  13  years,  for  37  years  ended  on  the  feast  day  of  the  Aunun- 


estate,  being  a  total  alteration  of  the 
testator's  circumstances,  (a)  But  with 
respect  to  a  will  of  real  property^  al- 
though Sir  John  Trevor^  Master  of  the 
Rolls,  in  Brown  v.  Thompson^  Dec*  8. 
1701  (cited  in  1  P.  Will.  S04k  note),  held 
that  a  subsequent  marriage  and  having 
children  was  a  revocation  of  a  vill  of 
landy  yet  this  was  afterwards  in  some 
degree  denied  by  the  court  of  Common 
Heas  in  Driver  v.  Standring^  2  Wils. 
90.,  and  much  doubted  by  Lord  ffard- 
wiche  in  Parsons  Y.Lanoe^  1  Ves.  191. 
S.C.  1  Wils.  243.  Ambl.  557.  and  was 
not  finally  settled  until  the  case  of 
Christopher  v.  Christopher^  in  the  Ex. 
chequer,  6th  Julg^  177JU  cited  in  4  Burr. 
2171.  note,  and  2182.  Addend^  where 
the  testator  made  a  will  of  land  in  the 
time  of  a  former  wife,  who  died  without 
issue,  and  he  married  a  second  wife  by 
whom  he  had  issue,  and  it  was  determined 
by  Parker  Chief  Baron,  and  Smith  and 
Adams  Barons,  against  Perrot  Baron, 
that  it  was  a  revocation.  And  upon 
the  authority  of  thb  case  it  was  after* 


wards  holden  by  De  Greg  C.  J.,  Parker 
C.  B.,  and  Sir  EartSeg  WUmot,  in  the 
Cockpit,  in  Spragge  v.  Stone,  cited  In 
Brady  v.  Cvbitt^  Doug.  35.  8d  edit 
Ambl.  721.,  where  a  man  devised  away 
his  whole  estate  real  and  personal  to 
another,  and  afterwards  married  and 
had  issue,  that  the  subsequent  marriage 
and  birth  of  a  child  were  in  point  of 
law  an  implied  revocation  of  the  wilL 
This  rule  was  afterwards  extended  to 
marriage  and  the  birth  of  ^posthumous 
child.  As  where  A*  being  unnuirried 
devised  lands  to  B.  and  hb  heirs ;  after 
the  making  of  the  will  A,  married,  and 
his  wife  was  'pr^nant,  which  being 
known  to  him  he  expressed  an  intention 
to  revoke  his  will,  and  gave  directions 
to  an  attorney  to  prepare  another  will, 
but  died  before  any  other  will  was  pre* 
pared ;  and  after  his  death  his  wife  was 
delivered  of  a  son ;  this  was  holden  to 
be  a  revocation  of  the  wilL  Doe  v.  Lan* 
eashire,  5  T.  R.  49.  (b) 

But  this  rule  applies  only  in  cases 
where  the  wife  and  children,  the  new 


(a)  1  Yes.  &  Beam.  S97.  Sheath  v. 
York.  8.  P. 

(6)  But  marriage,  and  the  birth  of 
a  child,  will  not  revoke  a  will  of  land 
made  in  favour  of  children  by  a  former 
marriage ;  1  Yes.  &  Beam.  390.  Sheath 
y.Yorh;  the  reason  is,  because  such 
revocation  would  operate  only  to  let  in 
the  eldest  son  to  the  whole  of  the  estate, 
which  by  the  will  is  divided  between 


him  and  the  other  children  of  the  first 
marriage;  but  as  there  would  be  no 
such  consequence  as  to  the  person-* 
alty,  it  was  held  in  the  ecclesiastical 
court  that  the  will  was  revoked  as 
to  the  personalty.  Ibid.  [1  Phil.  389. 
BoUwag  v.  Clarke,'}  See  further, 
2  Salk.  593.  note.  Wright  v.  Netker 
wood. 
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eiation  of  the  Blessed  Virgxn  Maryy  which  was  in  the  year  of    Duppa  r. 
our  Loitl  1666,  during  which  said  37  years  he  the  said  Thomas       Mayo, 
Mayo  likewise  was  the  pernor  and  receiver  of  the  profits  of  g^nwasis  for 
the  said  lands  and  tenements,  was  in  like  manner  due  and  in  S7  years  on 
arrear  and  not  paid  to  the  said'  Elizabeth  in  her  life-time.  ^^7-^7^^^^- 


objects  of  duty,  are  tohoUy  unprovided 
for,  and  where  there  is  an  entire  dispo- 
sition of  the  whole  estate  to  their  exclu- 
sion and  prejudice.     Kennel  v.  Scraf- 
tOHf  2  East,  541.    Therefore,  where  A. 
bequeathed  all  his  personal  estate  to  J?., 
and  devised  an  annuity  of  150/.  to  her 
for  her  life  out  of  the  rents  of  his  free- 
hold and  copyhold  estates,  or  by  mort- 
gage, &e.,  and  in  case  he  should  have 
any  child  or  children  by  her  who  should 
be  living  at  his  decease,  he  gave  60/.  a- 
year  out  of  the  rents  of  his  said  estates, 
or  by  mortgage,  for  the  maintenance 
and  education  of  each  such  child  until 
twenty-one,  and  then  SOOOil  to  be  di- 
vided among  them,  if  more  than  one ; 
and  if  but  one,  to  be  paid  to  such  jonly 
child,  to  be  nused  out  of  his  said  estates, 
and  devised  the  estates  over  to  others, 
subject  to  the  said  annuities  and  pay- 
ment :  Afterwards  the  testator  married 
the  Baid  B.^  and  had  children  by  her, 
and  died  before  expressly  revoking  his 
will :   It  appeared^  that  in  a  convers- 
ation which  the  testator  had  with  hi^ 
wife  a  short  time  before  his  death  about 
his  will,  he  said,   "  that  he  had  con. 
«  salted  a  professional  gentleman,  who 
«<  told  him  that  the  will,  as  it  then  stood, 
«  was  a  good  and  sufficient  will ;  and 
«  observed  he  had  thereby  amply  pro- 
<*  Tided  for  her  and  her  children : "  It 
was  holden  that  this  subsequent  mar- 
riage   and  birth   of  children   did  not 


amount  to  a  revocation :  For  although 
it  was  a  general  proposition  of  law,  that 
marriage  and  the  birth  of  a  child  un/A- 
out  provision  made  for  the  objects  of  these 
relations^  of  themselves  operated  a  re- 
vocation of  a  will  of  lands,  yet  that 
could  not  be 'said  to  be  the  case  where 
the  same  persons,  who  after  the  making 
of  the  will  stood  in  the  legal  relation  of 
wife'  and  children,  were  before  specifi- 
cally contemplated  and  provided  for  by 
the  testator,  though  under  a  different 
character  and  denomination.  And  there- 
fore there  was  not  in  that  case  that 
total  change  in  the  situation  of  the  fa- 
mily, and  that  total  destitution  of  pro- 
vision for  those  who  ought  to  be  the 
objects  of  the  testator's  care  and  pro- 
tection, which  could  vacate  the  will  on 
the  ground  of  a  supposed  tacit  condi- 
tion that  it  should  be  void  upon  a  total 
change  in  the  situation  of  the  testator's 
family,  and  a  Voto/  toant  of  provision  for 
the  family  so  newly  circumstanced ;  or 
upon  the  ground  of  a  presumed  in- 
tention to  revoke.  Ibid.  530.  7  Ves. 
366.  Ex  parte  the  Earl  of  Ilchester.  So 
Lord  Mansfield  in  Brady  v.  Cubilt, 
Dougl.  39.  3d  ed.,  says,  <'  But  upon  my 
<<  recollection^  there  is  no  case  in  which 
<<  marriage  and  the  birth  of  a  child 
<*  have  been  held  to  raise  an  implied 
**  revocation,  where  there  has  not  been 
'<  a  disposition  of  the  whole  estate/'  (c) 


(c)  [4  A.  &  E.  587.  JDoe  v.  Edlin. 
1  Hagg.  705.  TaBfOt  v.  Talbot  2 
Hagg*  561.  Johnson  y»  Wells.  Accord. 
But,  semble,  if  there  were  a  child 
of  the  marriage,  the  revocation  could 
not  be  prevented  by  the  circumstance 

VOIi.  I. 


of  an  estate  acquired  by  the  testator 
after  the  making  of  the  will  descend- 
ing upon  the  child,  and  thereby  be- 
coming a  provision  for  him.  8  A.  &  £. 
14.  2  Nev.  &  P.  504.  In  order  to  take 
the  case  out  of  the  general  rttle>  and  to 
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Duppa  versus  Mayo, 


DUPPA  V. 

Mayo. 


Which  said  Elizabeth  afterwards,  to  wit,  on  the  20th  day  of 
Ju7ie,  in  the  year  last  aforesaid,  at  Bodenham  aforesaid,  made 
her  last  will  and  testament  in  writing,  and  by  her  said  will  she 


But  marriage  aloncy  or  birth  of  a 
child  aloncy  after  making  the  will,  is 
not,  without  other  special  circum. 
stances,  sufficient  to  operate  a  revoca- 
tion. Wellington  v.  Wellington^  4?  Burr. 
2171.  Jackson  v.  Hurlock,  Ambl.  495. 
Shepherd  v.  Shepherd^  cited  in  Doe  v. 
Lancashire,  5  T.  R.  51.  note  (a).  Ward 
V.  Philips,  5  T.  R.  53.  note.  Wells  v. 
Wilson,  Ibid.  52.  note,  (d) 

There  is  some  difference  of  opinion 
whether  parol  evidence  of  the  testator  s 
declaration  in  favour  of  his  will  can  be 
received  in  cases  of  revocations  by 
marriage  and  birth  of  a  child.  In  Lugg 
v.  Lugg,  1  Ld.  Raym.  44-1.  2  Salk.  592. 
12  Mod.  236.,  it  is  saiJ,  that  if  by  any 
expression,  or  any  other  means,  it  had 
appeared  that  it  was  the  testator's  in. 
tention  that  his  will  should  continue  in 
force,  the  marriage  and  birth  of  issue 
would  not  have  been  a  revocation.  So 
in  Brady  v,  Cubitt,  Dougl.  31.  3d  ed.  it 
was  decided,  that  an  implied  revocation 
of  a  will  by  a  subsequent  marriage  and 


the  birth  of  a  child,  may  be  rehutted 
by  parol  evidence ;  for,  by  Lord  Mans-' 
field,  it  affords  a  mere  presumption  of 
revocation,  which,  like  all  other  pre- 
sumptions, may  be  rebutted  by  every 
sort  of  evidence.  But  in  Doe  v.  Xok- 
cashircy  5  T.  R.  60.  Lord  Kenyon 
said,  "  he  disclaimed  paying  any  atteih 

<  tion  to  the  declaration  of  the  tes. 

'  tator  stated  in  that  case,  because  let- 

*  ting  in  that  kind  of  evidence  would  be 
'  in  direct  opposition  to  the  Statute  of 
^  Frauds,  which  was  passed  in  order  to 
'  prevent  any  thing  depending  either oo 

*  the  mistake  or  perjury  of  witnesses." 
And  Buller  Justice  concurred,  and  ob- 
served that  if  there  were  any  revocation 
at  all,  it  was  so  by  presumption  of  lav 
independently  of  express  declarations. 
See  4  Ves.  848.  Gibbons  v.  CatnU.  In 
Kennebel  v.  Scrafton,  2  East's  Rep.  53a 
541.,  it  became  unnecessary  to  deter- 
mine this  point,  and  therefore  the  court 
gave  no  opinion  upon  it.  (e) 


prevent  a  revocation,  it  was  held  not 
sufficient  that  a  provision  was  made  for 
the  wife  only,  but  that  such  provision 
must  also  extend  to  the  children  of  the 


marriage.     Ibid.] 


(d)  See  also  4  M.  &  S.  10.  Doe  v.. 
Barford,  in  which  it  was  held  that  the 
birth  of  a  posthumous  child  was  no  revo- 
cation of  a  will  made  after  marriage,  al- 
though there  had  been  no  other  child  of 
the  marriage,  and  although  neither  the 
testator  nor  his  wife,  at  the  time  of  his 
death,  were  aware  that  the  wife  was 
enceinte.  But  the  birth  of  children, 
combined  with  other  circumstances, 
may  in  some  cases  revoke  a  will  made 


after  marriage.  1  Phill.  EccL  Rep.  447. 
Johnson  v.  Johnson.  [In  Gibbons  v. 
Cauntf  4  Yes.  848.,  Lord  Alvw/dey  ex- 
pressed a  strong  opinion  that  a  revoca- 
tion would  be  presumed  from  the  birth 
of  children  by  a  first  wife  after  the  date 
of  the  husband's  will  and  second  mar- 
riage, though  he  had  no  children  by  that 
marriage.] 

(e)  There  are  not  any  subsequent 
cases  on  this  subject;  but  it  spears 
that  parol  evidence  is  always  admitted 
in  the  ecclesiastical  courts.  [1  PbiU* 
469.  472.  Johnston  v.  Johnston.  2 
Add.  455.  Gibbens  v.  Cross.  J  Curt. 
494.  Fox  V.  Marston.  But  it  was  finally 
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the  said  Elizabeth  constituted  and  appointed  the  said  Thomas 
Duppa  to  be  executor  of  her  said  will,  and  afterwards  there 
died  :  after  whose  death  he  the  said  Thomas  Duppa^  on  the 
27th  day  of  January  in  the  year  last  aforesaid,  at  Bodenham 
aforesaid,  in  due  form  of  law  proved  the  said  will  of  the  said 
Elizabeth^  and  took  upon  himself  the  burden  of  the  execution 
thereof:  whereby,  and  by  reason  whereof,  the  said  annuity  or 


Duppa  r. 

Mayo. 


Elisabirth 
Baskervile 
made  her  will, 
and  appointed 
the  plaintiff  exe- 
cutor, and  died; 
plaintiff  proved 
the  will ; 


In  all  other  cases  of  revocations 
implied  by  operation  of  law  from  the 
acts  done  by  the  testator  after  making 
his  willy  such  as  levying  a  fine,  suffering 
a  recovery 9  or  executing  a  feoffment  or 
any  other  conveyance  of  the  premises 
devised  by  the  will,  whether  perfected 
or  not,  it  seems  to  be  considered  as 


fully  settled  that  no  parol  declarations 
in  favour  of  the  will  can  be  received  in 
evidence  to  rebut  the  revocation  im- 
plied by  law  from  the  acts.  As  where 
Sir  T.  C*  made  his  wiU  and  devised  his 
estate,  and  afterwards,  upon  his  mar- 
riage, by  deeds  of  lease  and  release  set* 
tied  the  same  estate  to  certain  uses,  and 


settled  in  Marsion  v.  Doe  dera.  Fox 
(antd,  p.  278  u  note  (z))  that  in  the 
temporal  courts  no  evidence  of  the  tes- 
tator's intention  that  his  will  should  not 
be  revoked,  is  admissible  to  rebut  the 
presumption  of  law  that  such  revocation 
should  take  place.     All  questions,  how- 
ever, as  to  implied  revocations  by  mar* 
riage  and  the  birth  of  issue,  are  now 
put  to  rest  by  the  stat.  1  Vict.  c.  26. 
s.   18.,  by  which  it  is  enacted,  that 
*^  every  will  made  by  a  man  or  woman 
<'  shall  be  revoked  by  his  or  her  mar- 
**  riage  (except  a  will  made  in  exercise 
«<  of  a  power  of  appointment,  when  the 
<'  real  or  personal  estate  thereby  ap- 
<«  pointed  would  not,  in  default  of  such 
«  appointment,  pass  to  his  or  her  heir, 
<<  customary  heir,  executor,  or  adminis- 
«  trator,  or  the  person  entitled  as  his  or 
<<  her  next  of  kin,  under  the  Statute  of 
«  distributions) : "  And  by  sect  19-, 
which  enacts,  that  '*  no  will  shall  be 
<<  revoked  by  any  presumption  of  an 
<<  intention  on  the  ground  of  an  alter- 
<<  ation  in  circumstances.*'    The  reason 
for    the  exception  in  the  18th  section 
is^   that  a  revocation  of  the  will,  in  a 
case   to  which  the  exception  applies, 


would  operate  only  in  favour  of  those 
entitled  in  default  of  appointment,  and 
the  new  family  of  the  testator  would 
derive  no  benefit  whatever  from  it.  — 
It  remains  to  be  considered  to  what 
cases  these  enactments  of  the  new  sta- 
tute extend.  The  S^th  section  enacts, 
that  "  this  Act  shall  not  extend  to  any 
*^  will  made  before  the  1st  day  of  Janu- 
^\aiy,  1838."  And  if  the  language 
here  employed  were  exactly  and  strictly 
construed,  it  would  seem  to  follow,  that 
if  a  will  were  made  at  any  time  before 
that  date,  and  the  testator  were  to 
marry  after  the  Act  came  into  operation, 
the  statute  would  not  apply,  and  the 
will  would  not  be  revoked  thereby ; 
while,  on  the  other  hand,  such  a  will 
might  be  revoked  by  a  presumption  of 
an  intention  on  the  ground  of  an  al- 
teration in  circumstances  taking  place 
at  any  time  during  the  life  of  the  tes- 
tator, though  afler  January  1.  1838. 
But  the  construction  hitherto  put  upon 
the  statute  has  been,  that  wills  made 
previously  to  1838,  with  respect  to 
revocations  to  be  effected  subsequently, 
are  subject  to  the  provisions  of  the  Act. 
1  Curt.  775,  776.  Hof)bs  f.  Knight.'} 

OO  2 


i, -j^rerm^  Mayo. 


•«  1  ^.'cm  aforesaid  bequeathed  to  the  said 
.X,  ^titfh  of  the  said  Elisabeth,  at  Bodenhtam 
r  i^jiixwdy  and  an  action  has  accrued  to  the  said 


-,a.    »     -i*v*' 


f    >^.  .      *> 


^  ^^i  evidence 
^  ^».>Mk»»  tkat  his 
. .:    A    t.  ore  notwith- 
,    .V  -vii.  wold  not  be 
u.€  >.  Ohtay,    2  H- 
^      .1    ¥«rrfMi    r.  Savage^ 
-^.u  n  /*<N*r,  1  Ves.44a, 
s...  *•  .liotUfbH,  1  Ves.  489^ 
:;aivd  his  will  was  in  the 
.  \^  iMid  tkai  U  was  Sind  womid 
^,a  :  the  point  was,  whether 
*c   .^v.Hi*uiiou»  which  was  sabsequent 
.^  4  M.vUoment  by  fine,  which  had  re. 
%ci.i»i  the  will  by  altering  the  estate, 
H^-  a  rtuublication  of  the  will  ?     Lord 
.V.vi/HKvhf  held,  that  parol  evidence 
^>uia  not  be  admitted,  as  it  would 
elude  the  Statute  of  Frauds.  There fowv 
if  subsequent  marriage  and  the  birth 
of  a  child  amounted  to  an  implied  rero- 
cation  ^  operation  of  tor,  there  seems 
to  be  the  same  objection  to  the  adaii»- 
sibiiity  of  parol  evidence  of  the  testa- 
tor's declarations  in  favour  of  the  will, 
as  in  cases  of  revocaUons  Implied  by 
acts  done  by  the  testator.    And  besides, 
after  the  will  has  been  »  ttwM  by 
marriage  and  the  birth  of  a  ehikl  these 
parol  declarations  wouM  havi^  the  e»ct 
of  republishing  the  wilU  whieb,  a$  it 
has  been  already  obwrtvti  they  ean- 
not  have  since  the  Statute  ^  Frauds* 
On    the   other    hanti  iu    support   of 
the  admissibility  of  •web  etWt^WM?,  it  is 
argued  that  the  circum^taiH'if^  t^f  maiw 
riage  and  the  luHh  ^UT  a  V'hiM  amount 
only  to  a  pr\vium|^it^  w^vxH-^lion.  and 
as  the  cir^uuwtamy*  tfHvii  whieb  the 


presumption  is  inferred   arise  out  of 
parol  evidence,  they  may  be  repelled  by 
the  same  kind  of  evidence.     See  the 
observations  made  on  Brady  v.  CuintU 
by  J5>re  C.J.  in  2  H.   Black.  522., 
and  by  Buller  Justice.  Ibid.  524.     So 
that  upon  the  whole  it  seems  doubtful 
whether  parol  evidence  of  the  declar- 
ations of  the  testator  respecting  the  will 
are  not  alike  inadmissible  in  the  case  of 
a  revocation  by  marriage  and  birth  of  a 
child,  as  in  the  case  of  other  impiied 
revocations  by  operation  of  law.     (See 
7  Ves.  353.)  (/)    But  if  a  feme  sole 
makes  her  will  and  afterwards  marries 
the  marriage  alone  is  a  revocation  of  the 
will.     For,  as  it  is  the  nature  of  that 
instrument  to  be  ambulatory  during  the 
testator's  life,  and  marriage  disables  her 
from  making  any  other  will,  the  instru- 
ment ceases  [to  be  any  longer  ambu- 
latory,  and    must  be    therefore   void. 
Therefore,  generally  speaking,  the  will 
of  a  feme  sole  ceases  to  have  any  oper- 
ation after  she  becomes  covert     Forte 
Y.  HambUng^    4  Rep.  60.  b.     Doe  v. 
SUtpie,    2  T.  R.  695.   697.      \Coiier 
Y.  Lager,    2  P.  Will.  624.      2  Black, 
Com.  499.    2  Bro.  Ch.  Cas.  544.  Hods- 
den  v.  Uogd.     And  though  the  wife 
should  survive  the   husband*   yet  the 
will  shall  not  revive  after  the  husband's 
death.     Lewis's    case,   4  Bum.   EccL 
Law,  47.    But  where  an  estate  is  limited 
to  uses,  and  a  power  is  given  to  a  feme 
covert  before  marriage  to  declare  those 
uses,  such  limitation  of  uses  may  take 
ei^t.  Doe  V.  Sii^le,  2  T.  R.  695.  (g) 
Here  it  may  not  be  improper  to  teke 


(g)  [^^  aut%\  »vVT>*^  ^^sM*^(AJ 
Where  t\u«  naaiamv^t  «^«M«  «mmW  m^* 


tual  wills,  it  was  held  that  the  marriage  of 
one  did  not  revoke  the  will  of  the  other. 
4  Ves.  16a  HinMey  v.  Simmons. 
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Tliomas  Duppa^  after  the  death  of  the  said  Elizabeth,  as  executor 
of  the  said  will  of  Ulizabeth,  to  demand  and  have  of  the  sidd 
Tkamas  Mayo,  as  pernor  and  receiver  of  the  profits  of  the 


DUPPA  V, 

Mayo. 


«c 


4C 


notice  of  the  case  of  a  contingent  wiU^ 
where,  whether  it  will  eventually  take 
place  as  a  will  or  not  depends  upon  the 
happening  or  not  happening  of  a  cer- 
tain event.  As  where  a  person  intend- 
ing to  go  to  Ireland  made  his  will  in 
these  words,  *<  If  I  die  before  mj  return 
<*  from  my  journey  to  Ireland^  that  my 
«  house  and  land  at  F^  and  all  the  ap- 
<<  purtenances  and  furniture  thereto  be- 
longing, be  sold  as  soon  as  possible 
after  my  death,  and  thereout  all  my 
«  debts  and  funeral  charges  be  paid. 
*'  Item  1000/.  to  A.  out  of  the  said  mo- 
ney arising  by  the  said  sale,  and  100/. 
to  B"  The  testator,  after  making  the 
said  will,  went  to /re/eini/'and  returned  to 
England,  lived  some  years  afterwards, 
and  died.  It  was  held  by  Lord  Hard- 
tDtche  that  the  will  was  contingent, 
depending  upon  the  event  of  the  testa- 
tor's returning  to  England,  or  not ;  and 
that,  as  he  did  return^  the  will  could 
have  no  effect,  but  was  void.  Parsons 
V.  Lanoe,  1  Ves.  190.  (A) 


«c 


a 


a 


it 


it 


ti 


With  regard  to  express  revocations, 
they  depend  upon  the  statute  29  Car.  2. 
c.  3.  c.  6.,  which  enacts  that  '*  no  de- 
<<  vise  in  writing  of  lands,  tenements, 
**  or  hereditaments  shall  be  revocable, 
"  otherwise  than  by  some  other  will 
<<  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  or  by  burning, 
cancelling,  tearing,  or  obliterating, 
the  same,  by  the  testator  himself, 
or  in  his  presence  and  by  his  di- 
'^  rections  and  consent ;  but  edl  devises 
*^  and  bequests  of  lands  and  tenements 
"  shall  remain  and  continue  in  force, 
'^  until  the  same  be  burnt,  cancelled, 
*^  torn,  or  obliterated  by  the  testator, 
^<  or  his  directions  in  manner  aforesaid, 
« or  unless  the  same  be  altered  by 
«  some  other  wiU  or  codicil  in  writing, 
« or  other  writing  of  the  devisor, 
**  signed  in  the  presence  of  three  or 
^'  four  witnesses  declaring  the  same." 
See  2  Black.  Rep.  1043.  Bibb  v. 
Thomas,  (i) 
Before  this  statute,  wiUs  of  lands. 


(h)  [The  courts,  however,  are  cau- 
tious how  they  construe  conditions  of 
this  sort  Therefore,  where  a  testator, 
by  three  letters,  gave  certain  testament- 
ary directions,  **  in  case  1  should  die 
'*  on  my  travels,"  it  was  held  by  Sir  J. 
NichoU,  in  the  Prerogative  Court,  that 
although  the  testator  returned  and  lived 
many  years  afterwards,  yet,  as  by  sub- 
sequent acts  he  recognised  the  papers 
two  years  before  his  death,  his  return 
was  not  such  a  defeasance  as  to  inva* 
lidate  the  disposition  of  his  property 
directed  by  them.  i3  Phillim.  209. 
Strauss  v.  Schmidt*   See  also  2  Phillim. 


294^.  Ingram  v.  Strong*  3  Phillim.  625. 
Forbes  v.  Gordon^  In  Burton  v.  Col' 
lingvwod,  4Hagg.  176.,  a  will,  written 
eighteen  years  before  the  testator's 
death,  containing  this  passage,  ''  lest  I 
'<  die  before  the  next  sun,  I  make  this 
<<  my  last  will,'*  was  admitted  to  probate, 
the  court  holding  the  disposition  not 
contingent;  and  adherence  to  it  being 
shewn  by  careful  preservation.  But  see 
4  Hagg.  179.  In  the  goods  of  Ward  J] 
(t)  [By  Stat  1  Vict  c.  26.  s.  20. 
*^  no  will  or  codicil,  or  any  part  thereof, 
<<  shall  be  revoked  otherwise  than  as 
"  aforesaid,  or  by  another  will  or  co- 
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Duppa  versics  Mayo, 


DuppA  r. 
Mayo. 

' » ' 

Breach. 


said  premises  with  the  appurtenances,  the  said  l^GOL  z  yet 
the  said  Thomas  Mayo  (although  often  requested)  hath  not  yet 
rendered  the  sidd  1360/.  or  any  part  thereof,  to  the  said 
Thomas  Duppa,  but  to  render  the  same  to  him  hath  refused 


made  either  under  the  particular  cus-    statute  32  H.  8.  c  1.  of  wills,  might 
torn  of  boroughs,  or  by  virtue  of  the    be  revoked  by  express  words  toithoui 


*^  dicil  executed  in  manner  herein-before 
^*  required,  or  by  some  writing  declaring 
"  an  intention  to  revoke  the  same,  and 
"  executed  in  the  manner  in  which  a 
'^  will  is  herein-before  required  to  be 
*^  executed,  or  by  the  burning,  tearing, 
"  or  otherwise  destroying  the  same  by 
**  the  testator,  or  by  some  person  in  his 
*'  presence  and  by  his  direction,  with 
*^  the  intention  of  revoking  the  same.'* 
And  by  sect.  21.  it  is  enacted,  **  that 
**  no  obliteration,  interlineation,  or  other 
*<  alteration  made  in  any  will  after  the 
*^  execution  thereof  shall  be  valid  or 
"  have  any  effect,  except  so  far  as  the 
^  words  or  effect  of  the  will  before  such 
''  alteration  shall  not  be  apparent,  unless 
^'  such  alteration  shall  be  executed  in 
'^  like  manner  as  herein-before  is  re* 
"  quired  for  the  execution  of  the  will ; 
<<  but  the  will,  with  such  alteration  as 
'^  part  thereof,  shall  be  deemed  to  be 
^  duly  executed  if  the  signature  of  the 
testator  and  the  subscription  of  the 
witnesses  be  made  in  the  margin^  ''or 
<<  on  some  other  part  of  the  will  opposite 
<'  or  near  to  such  alteration,  or  at  the 
<'  foot  or  end  of  or  opposite  to  a  me- 
**  morandum  referring  to  such  altera- 
"  tion,  and  written  at  the  end  or  some 
'*  other  part  of  the  wilL"    It  will  be 
observed   that  the  words  *^  cancelling 
<*  and  obliterating,"  which  occur  in  the 
Statute  of  Frauds,  are  omitted  in  the 
new  statute,  and  that  the  words  **  other- 
'<  wise    destroying*'    are    substituted. 
And  It  has  been  held  in  the  Preroga- 
tive Court,  that  cancellation  and  striking 


ii 


it 


through  with  a  pen  is  not  a  revocation 
since  the  new  Act ;  2  Curt  458.  Ste- 
phens  V.  TapreU;  but  that  the  testator's 
euUing  out  his  signature  is.      1  Curt. 
768.    Hobbs  v.  Knight     In  the  con- 
struction of  the  Statute  of  Frauds  it  was 
held  in  Bibb  v.  Thomas,  cited  in  the 
note  above,  that,  in  order  to  operate  a 
revocation,  it  was  not  necessary  that 
the  instrument  itself  should  be  con- 
sumed or  torn  to  pieces.    In  that  case 
the  testator  gave  the  will  a  <*  rip  "  widi 
his  hands,  so  as  almost  to  tear  a  bit  off; 
then  rumpled  it  together,  and  threw  it 
upon  the  fire,  but  it  fell  off:  still  it 
must  soon  have  been  burnt,  had  not  a 
bystander  picked  it  up  unseen  by  the 
testator,  and  put  it  in  her  pocket:  This 
was  held  a  sufficient  revocation;  for  that 
it  was  both  a  burning  and  a  tearing ; 
and  thst  throwing  it  on  the  fire  with  an 
intent  to  bum,  though  it  was  only  very 
slightly  singed  and  fell  off,  was  sufficient 
within  the  statute.    However,  in  Doe 
V.  Harris,  6  A.  &  E.  209.  S.  C.    1  Ncv. 
&  P.  405.  it  was  held,  that  in  order  to 
effectuate  a  revocation  by  burning,  an 
intention  and  attempt  to  bum  was  in- 
sufficient; for  that  there  must  be  an 
actual  buming  of  the  will  to  some  ex- 
tent.    There  a  testator,  intending  to 
destroy  a  will,  threw  it  on  the  fire ;  but 
a  devisee  under  the  will  snatched  it  off, 
against  the  wishes  of  the  testator,  and 
took  it  away,  a  comer  of  the  envelope 
only  being  bumt,  and  no  part  of  the 
will  itself  having  been  affected  by  the 
fire ;  The  testator  afterwards  insisted  on 
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and  still  refuses^  and  unjustly  detains,  in  delay  of  the  faithful     Duppa  v. 
execution  of  the  said  will  of  the  said  Elizabeth^  and  to  the       Mayo. 
damage  of  him  the  said  Thomas  Duppa,  of  50/. ;  and  therefore 


writing.     For  although   the  last-men-    be  in  writing,  yet  it  is  silent  as  to  the 
tioned  statute  requires  wills  of  lands  to     mode  in  which  they  may  be  revoked. 


its  being  thrown  on  the  fire  again,  with 
intent  that  it  should  be  bumt^  and  the 
devisee  then  promised  to  bum  it,  but 
did  not  do  so  :  It  was  held  by  the  court 
of  Queen's  Bench,  that  the  will,  so  far 
as  it  related  to  freehold  property,  was 
not  revoked;  because  there  was  no 
burning  of  the  will  itself  to  satisfy  the 
Statute  of  Frauds;  and  no  evidence 
whatever  of  what  was  said^  proving  an 
intention  to  revoke,  could  supply  that 
deficiency.  The  same  court,  however, 
afterwards  held  that  the  will  was  re- 
voked in  respect  of  a  copyhold  estate 
bequeathed  by  it,  the  Statu  e  of  Frauds 
not  extending  to  property  of  that  na- 
ture. 8  A.  &  £.  1.  2  Nev.  &  P.  615. 
There  seems  to  be  no  reason  why  these 
decisions  should  not  be  applied  to  the 
new  Statute  of  Wills.  But  assuming 
them  to  be  adopted  as  authorities  in  its 
construction,  it  is  difficult  to  state  any 
precise  rule  with  respect  to  the  extent 
to  which  the  burning  or  tearing  of  the 
will  must  go,  in  order  to  effect  a  revo- 
cation. In  giving  judgment  in  Doe  v. 
Harris f  Lord  Denman  observed,  that 
doubt  might  be  entertained  now,  whe- 
ther the  proof  given  in  Bibb  v.  Thomas 
would  be  sufficient  as  to  the  acts  of 
burning  and  tearing.  Patteson  J.  said, 
*'  there  must  be,  at  all  events,  a  partial 
<<  burning  of  the  instrument  itself.  I 
''  do  not  say  that  a  quantity  of  words 
«  must  be  burnt ;  but  there  must  be  a 
**  burning  of  the  paper  on  which  the 
«  will  is."  Williams  J.  said,  "  The  will 
**  must  be  torn  or  burnt ;  and  the  ques- 
*<  tion  will  always  b^  whether  that  was 


''  done  with  intention  to  cancel.  How 
<<  much  should  be  burnt,  or  whether 
'^  the  will  should  be  torn  into  more  or 
'<  fewer  pieces,  it  is  not  necessary  to 
"  lay  down."  Coleridge  J.  said,  "  The 
'*  question  is  put,  whether  the  will  must 
'<  be  destroyed  wholly,  or  to  what  ex- 
"  tent?  It  is  hardly  necessary  to  say  ; 
^*  but  there  must  be  such  an  injury 
"  with  intent  to  revoke  as  destroys  the 
«  entirety  of  the  will ;  because  it  may 
<<  then  be  said,  that  the  instrument  no 
<<  longer  exists  as  it  was."  And  Sir 
Herbert  Jenner^  in  giving  judgment  in 
Hobbs  v.  Knighty  cited  and  adopted  the 
view  of  the  question  thus  taken  by  Mr. 
Justice  Coleridge^  as  applicable  to  the 
construction  of  the  new  statute.  1  Curt. 
778.  It  must  here  be  observed,  that  if 
the  act  of  destruction  be  inchoate  and 
incomplete,  it  will  not  amount  to  a  re- 
vocation. Thus]  in  3  B.  &  A.  489.  Doe 
V.  Perkesy  where  a  testator,  being  angry 
with  one  of  his  devisees,  tore  his  will 
into  four  pieces,  but  was  prevented  from 
further  tearing  it  partly  by  force  and 
partly  by  entreaty,  and  afterwards  be- 
coming calm  expressed  his  satisfaction 
that  no  material  part  was  injured,  and 
that  the  will  was  no  worse ;  the  court 
held  that  it  had  been  properly  left  to 
the  jury  to  say  whether  the  testator  had 
perfected  his  intention  of  cancelling  the 
will,  or  whether  he  was  stopped  in  medio; 
and  the  jury  having  found  the  latter, 
the  court  refused  to  disturb  the  verdict. 
[See  the  summing  up  to  the  jury  of 
Holroyd  J.  in  this  case,  Gow,  N.  P.  C. 
191.]     But  where  the  testator  threw 
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Duppa  versus  Mayo. 


DUPPA  V, 

Mayo. 

' . ' 

Profert  of  the 
will. 


he  brings  suits,  &c. ;  and  the  said  Thomas  Duppa  brings  here 
into  court  the  letters  testamentary  of  the  said  JSlizabeth^  by 
which  it  sufficiently  appears  to  the  court  here,  that  he  the 
said  Thomas  Duppa  is  executor  of  the  said  will  of  the  said 


Brook  V.  Warde,  Dyer,  310.  b.  pi.  81. 
Symson  \.  KirtoTii  Cro.  Jac.  115.  Sty. 
S43.  4 18.  Eggleston  v.  Spehe,  3  Mod. 
260.  And  therefore,  if  the  testator  had 
said,  "  /  revoke  my  toill"  and  desired 
the  persons  present  to  bear  witness  of 
it,  that  would  have  been  a  revocation. 
Cranvel  v.  Sanders,  Cro.  Jac.  497. 
And  although  to  such  express  words 
of  revocation  he  had  added,  "  that  he 
"  would  alter  his  will  when  he  came  to 
<'  such  a  place,'*  and  died  before  he 
came  there,  it  would  nevertheless  have 
been  a  revocation ;  Dyer,  310.b.  1  Rol. 
Abr.  614.  (O.)  pi.  1.;  for  the  will  being 
already  expressly  revoked,  it  was  imma- 
terial in  that  respect  whether  he  altered 
it  or  not  See  also  Burton  v.  Gotvellf 
Cro.  Eliz.  306. 

But  words  declaring  only  a.  future  in' 
tention  to  revoke  were  not  considered  a 
revocation  before  the  Statute  of  Frauds. 
As  if  the  testator  had  said,  *'  I  wiU  alter 
'<  my  will,"  or,  " it  shall  not  stand : "these 
wordSj  being  indicative  only  of  an  in- 
tention to  revoke  at  some  fiUure  timCf 
were  h olden  not  to  be  a  revocation. 
Cranvel  v.  Sanders,  Cro.  Jac.  497. 
1  Rol.  Abr.  615.  (P.)  pi.  1.  Moor, 
874,  875.  And  so  it  is  since  the  Sta- 
tute of  Frauds,  notwithstanding  the  in- 
strument containing  words  of  an  inten- 
tion to  revoke  be  executed  according 
to  t*he  directions  of  the  statute.  As 
where  a  testator  by  a  subsequent  will. 


duly  executed  and  attested,  devised 
away  a  reversion  in  fee  which  had  been 
given  to  him  since  the  making  of  a  for- 
mer will,  and  at  the  conclusion  of  the 
subsequent  will  added,  that,  ^*€u  toiU 
*^  rest  of  his  real  and  personal  estate  he 
"  intended  to  dispose  the  same  by  a  codicil 
<<  to  that  his  will  therecfier  to  be  madi^ 
and  afterwards  died  without  doing  any 
other  act  to  revoke  his  will ;  it  was  ad- 
judged that  these  words,  declaring  only 
an  intention  to  revoke,  though  reduced 
into  writing  with  all  the  formalities  of 
the  statute,  did  not  amount  to  a  revo- 
cation, any  more  than  a  parol  deelar' 
ation  of  the  same  words  would  have 
done  before  the  statute.  Thomas  v. 
Evans,  2  East,  488.  (A) 

With  respect  to  a  revocation  by  a 
subsequent  will  or  codicil,  it  seems  to 
be  established  that  a  subsequent  will  or 
codicil  does  not  revoke  a  former  will, 
unless  it  be  inconsistent  with  it,  or  con- 
tain express  words  of  revocation;  and 
therefore  two  wills,  disposing  of  the 
same  land,  may  be  construed  together, 
unless  they  are  inconsistent  with  each 
other.  Cowp.  90.  Hartoood  t.  Good-* 
right^s  As  where  a  man  devised  to  his 
youngest  son  and  his  heirs,  and  afte^ 
wards  married,  and  devised  the  same 
land  to  his  wife  for  life,  paying  anoualiy 
to  his  youngest  son  and  his  heirs  a  cer- 
tain rent ;  the  second  will  was  holden 
to  be  no  revocation,  but  both  might 


his  will  into  the  fire,  out  of  which  it  was 
snatched  by  a  bystander,  and  preserved, 
without  the  testator's  knowledge,  the 
will  was  held  to  be  cancelled.  Bibb  v. 
Thomas,  ubi  suprcu 


(k)  [But  see  1  Curt.  580.  Walcottf. 
OchterUmy.  8A.&E.1.  Doe  y.  Harris 
2  Nev.  &  P.  615.  S.  C] 
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EUzabtih,  and  has  execution  thereof^  &c  :  with  this,  that  he 
the  said  Thomas  Duppa  will  verify,  that  the  said  FitzunUiam 
Coninffsby,  on  the  said  feast  day  of  the  Annunciation  of  the 


Duppa  r. 
Mayo. 


stand,  although  they  were  by  several 
writings,  unless  the  subsequent  will 
were  manifestly  contrary  to  the  first, 
or  there  were  an  express  revocation 
therein ;  but  they  ought  to  stand  toge- 
ther if  they  might,  as  if  made  by  and 
in  one  and  the  same  writing.  And  his 
intention  appeared  that  he  did  not 
mean  to  alter  it  as  to  his  son,  but  only 
to  provide  for  his  wife ;  and  by  appoint- 
ing the  rent  to  his  son  it  appeared  that 
his  intent  was  that  the  reversion  should 
be  to  his  son.  Coward  v.  Marshal,  Cro. 
Eliz.  721.  This  case  is  recognised  by 
Lord  Hardwicke  in  WiUet  v.  Sandford^ 
1  Yes.  187.  And  upon  the  same  prin- 
ciple it  has  been  decided,  that  a  subse- 
quent will  is  no  revocation  unless  the 
contents  of  it  are  known ;  and  it  is  not 
to  be  presumed  from  the  mere  circum- 
stance of  another  will  having  been  made, 
that  it  revoked  the  former.  As  where 
it  was  found  by  a  special  verdict  that 
the  testator,  after  the  making  of  a  former 
will,  made  another  will  in  writing,  but, 
what  the  contents  and  purport  of  it 
were  the  jury  did  not  know.  The 
second  will  was  holden  not  to  be  a  re- 
vocation of  the  first,  for  the  other  will 
might  concern  other  lands,  or  no  lands 
at  all,  or  be  a  confirmation  of  the  former. 
Hitching  y.  Basset,  1  Show,  537.  SMod. 
203.  2  Salk.  592.  And  this  judgment 
was  affirmed  in  the  House  of  Lords. 
Show.  Cas.  Pari.  146.  Hence  it  seems 
to  follow,  that  what  Lord  Hale  is  said 
to  have  laid  down  in  a  former  case  upon 


the  same  will  (Seymour  v.  Nosworthy, 
Hardr.  376.),  namely,  *^  that  a  second 
''  substantive  independent  will,  though 
'^  it  does  not  by  express  words  import  a 
"  revocation  of  a  former  will,  or  pass  any 
'<  land,  amounts  in  law  to  a  revocation," 
is  either  not  correctly  reported,  or  if  it 
be,  is  overruled  by  the  subsequent  case 
of  Hitchins  v.  Basset.  3  Wils.  512.  per 
Biackstone  Justice.  So  in  a  more 
modern  case  it  was  found  by  a  special 
verdict,  that  the  testator  did  make  and 
duly  publish  another  will  in  writing, 
in  the  presence  of  three  subscribing 
witnesses,  who  duly  attested  the  same ; 
that  the  disposition  made  by  the  testa- 
tor by  the  second  will  was  different  from 
the  disposition  in  the  former  will,  but 
in  what  particulars  was  unknown  to  the 
jury  :  but  they  did  not  find  that  the  tes- 
tator cancelled  the  second  will,  or  that 
the  devisee  under  the  first  will  destroyed 
the  same ;  but  what  was  become  of  the 
second  will  the  jury  could  not  tell :  It 
was  adjudged  in  the  K.B.  on  error,  that 
the  second  will  was  no  revocation  of  the 
first ;  and  the  judgment  of  the  court  of 
C.  B.  to  the  contrary  was  reversed ; 
Harwood  v.  Goodright,  Cowp.  87. 
3  Wils.  497.  2  Black.  937. ;  and  the 
judgment  of  the  K.  B.  was  afiirmed  in  the 
House  of  Lords.  7  Bro.  P.  C.  344.  (/) 

It  has  been  holden  that  the  words,  in 
the  6th  clause  of  the  Statute  of  Frauds, 
^<  unless  the  same  Be  altered  hy  some 
**  other  will  or  codicil  in  writing,  or 
<<  other  writing  of  the  devisor  signed  in 


(I)  Where  there  were  two  inconsist- 
ent wills,  and  a  codicil  referring  to  the 
first  by  date  as  the  last  will,  it  was  held 
that  such  codicil  cancelled  the  interme- 


diate will,  and  that  evidence  of  mistake 
was  inadmissible*  4  Ves.  616.  Crosbie 
V.  M*DouaL 
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DUPPA  V, 

Mato. 


Imparlance 
and  pU 


Duppa  verstis  Mayo. 

Blessed  Virgin  Mary  in  the  year  of  oar  Lord  1665,  and  after- 
wards was  surviving  and  in  full  life,  to  wit,  at  Bodenham 
aforesaid  in  the  county  aforesaid. 

And  now  at  this  day,  to  wit,  on  Saturday  next  after  the 
octave  of  St.  Hilary  in  this  same  term,  until  which  day  the 


"  the  presence  of  three  or  four  witnesses^ 
<'  declaring  the  same"  are  to  be  con- 
strued in  the  disjunctive  ;  namely,  that 
a  former  will  can  only  be  revoked  either 
by  another  will  or  codicil,  or  by  some 
other  distinct  writing,  not  being  a  will 
or  codicil,  merely  revoking  the  former 
will  signed  in  the  presence  of  three  or 
four  witnesses.  For  the  words  "  signed 
**  in  the  presence  of  three  or  four  wit- 
<<  nesses,"  are  in  construction  adjudged 
to  refer  only  to  the  preceding  words 
"  other  writing,"  and  not  to  the  words 
"  other  will  or  codicil  in  writing."  For 
the  statute  having  in  the  preceding  sec* 
tion  (5th)  directed  what  was  necessary 
to  be  done  in  order  to  make  a  good  and 
valid  will  or  codicil  of  land,  uses  only 
the  words  "  some  other  will  or  codicil 
'<  in  writing,"  which  is  as  much  as  if  it 
had  said,  by  some  other  will  or  codicil 
made  according  to  the  requisites  of  the 
preceding  section  respecting  the  devise 
of  land.  And  then  the  meaning  of 
that  part  of  the  sixth  clause  seems  to 
be,  that  if  the  testator  intends  barely 
to  revoke  his  will  without  more,  he 
may  do  so  by  writing  signed  in  the 
presence  of  three  witnesses,  but  who 
need  not  subscribe  their  names  in  his 
presence  (m) :  but  if  the  revocation 
arises  from  another  will  or  codicil  in- 
consistent with  the  fu^t,  such  will  or 
codicil  must  be  executed  according  to 
the  solemnities  of  the  fifth  section  of  the 


statute  respecting  devises  of  land,  which 
requires  that  the  witnesses  should  sub- 
scribe their  names  in  the  presence  of 
the  testator ;  or  in  other  words,  it  must 
be  an  effective  will  or  codicil  within 
that  section,  otherwise  it  is  insufficient 
to  revoke  the  former  will,  although  it 
contains  express  words  of  revocation, 
and  is  as  if  no  second  will  existed.  For 
it  seems  ridiculous  to  say  that  wills  of 
revocation  shall  be  executed  in  one  way, 
and  wills  of  devieing  in  another.  Hoil  v. 
Clarke  3  Mod.  218.  Grayson  v.  At-^ 
hinson,  2  Yes.  458.  Ellis  v.  Smithy 
]  Yes.  jun.  11.  Onyons  v.  Tyrer^  1  P. 
Will.  34*3.  S.C.  Free  in  Chan.  459. 
Eccleston  v.  Spehe,  Carth.  SO,  81.  3 
Mod.  258.  1  Show.  89.  3  Salk.  396. 
B.  5.  And  if  such  subsequent  will  be 
not  an  effective  will  within  the  fifth 
section,  although  it  contains  express 
words  of  revocation,  it  shall  not  let  in 
the  heir,  but  the  first  will  shall  stand ; 
because  the  meaning  of  the  second  will 
was  to  give  to  the  second  devisee  what 
it  had  taken  from  the  first  without  any 
consideration  had  to  the  heir ;  and  if  the 
second  devisee  take  nothing,  the  first 
can  lose  nothing.  1  P.  Will.  345.  Free- 
in  Chan.  460. 

It  has  been  adjudged  that  a  devise 
of  lands  void  in  respect  of  the  inca- 
pacity of  the  devisee  to  take,  as  a  de- 
vise to  a  papist,  who  by  statute  11  & 
12  W.  3.  c  4.  s.  4.  and  before  statute 


(m)  It  seems  not  to  be  necessary  that 
the  witnesses  should  subscribe  their 
names  at  alL  Yin.  Abr.  Devise  (R.)  4. 
Phillips  on  Evidence,  vol.  ii.  p.  254. 
[By  the    new  Stotute  of  Wills,  the 


writing  must  be  executed  in  the  same 
manner  in  which  a  will  is  required  to 
be  executed.     See  post,  p.  280  a.  note 

(0)0 
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Mid  J%nna$  Mayo  had  leave  to  imparl  to  the  eaid  bill  and     Dufpa  v, 
then  to  aniwer,  &c  before  our  lord  the  king  at  fVestmiruter        Mayo. 
oomM  aa  well  the  said  ThomoM  Duppa  by  his  siud  attorney, 

18  Geo.  9.  c.  60.  oould  not  take  by  de« 
viie,  shall  neverthelew  revoke  a  former 
devise.  Rooper  v.  Raddiffe^  1  Bra 
P.C.450.  10Mod.S3T.  2  P.  Will.  4. 
8o  a  sabseqnent  grant  to  a  person  iii« 
oapable  of  taking  has  been  holden  a 
revoeation  of  a  former  devise.  As 
where  a  husband  had  devised  all  his 
estate  real  and  personal  to  his  brother, 
and  afterwards  by  a  died  poU  granted 
to  his  wife  all  his  substanoe  which  he 
then  had  or  might  have,  though  this 
could  not  bj  law  take  effect  as  a  grant 
to  the  wife,  yet  being  an  act  Incon- 
sistent with  the  will,  it  was  adjudged 
to  be  a  revocation  of  it  Beard  v.Beard^ 
8  AtL79.(n) 

It  has  been  decided  that  an  acknow- 
ledgment by  the  testator  before  the  three 
witnesses  that  his  name  in  the  will  is  of 
his  handwriting,  is  a  sufficient  tigning 


well  upon  the  fifth  clause  relating  to 
the  devise  of  lands,  as  upon  the  sixth 
respecting  revocations,  although  the 
words  <*  signed  in  the  presence  of  three 
*<  witnesses "  are  expressly  mentioned 
in  the  sixth  clause  touching  revoca- 
tions, (o)  And  it  has  been  even  holden 
that  the  three  witnesses  may  subscribe 
their  names  separately  at  three  different 
times ;  and  if  the  testator  acknowledges 
his  name  to  be  his  handwriting  before 
each,  or  signs  before  one  and  acknow- 
ledges before  the  rest,  it  is  a  sufficient 
signing  upon  both  clauses.  Lemayne  v. 
Stanley^  8Lev.  1.  Skin.  227.  Cooke  v. 
PareonSf  Free,  in  Chan.  184.  Peaie 
V.  Ougfyt  Com.  Rep.  197.  Dormer  v. 
nurland,  2  P.  Will.  510,  per  Lord 
King.  Sionehouae  v.  Evelyn^  3  P.  Will. 
254.  Grayson  v.  Atkinson^  2  Ves.  454. 
458.    Ellis  V.  Smith,  1  Ves.  jun,  11. 


(n)  [[See  antft,  p.  278/.  note  (r).] 
(o)  [It  was  farther  held,  that  it  was 
Bufflcient  if  the  testator  acknowledged 
in  faety  though  not  in  words,  to  the 
witnesses  that  the  instrument  was  his 
will,  even  though  such  acknowledgment 
conveyed  no  intimation  whatever,  or 
means  of  knowledge,  either  of  the 
nature  of  the  instrument  or  the  object 
of  signing ;  and,  consequently,  that  if 
the  witnesses  subscribed  their  names  as 
witnesses,  at  the  testator's  request,  with- 
out seeing  his  signature,  or  being  in- 
formed of  the  nature  of  the  instrument, 
the  statute  was  satisfied.  6  Bing. 
SIO.  WhUe  V.  Trustees  of  the  British 
Museum.  7  Bing.  457.  Wright  v. 
Wright.  1  Cr.  k  M.  140.  Johnson  v. 
Johnson.  The  new  statute  (1  Vict 
c  26.  s.  9.)  enacts,  that  no  will  (or  tes- 
tament or  codicil,  or  any  other  testa- 
mentary instrument)  shall  be  valid  un- 
less the  signature  shall  be  **  made  or 
VOL.  I. 


**  acknowledged  by  the  testator  in  the 
'<  presence  of  two  or  more  witnesses 
**  present  at  the  same  time ;  and  such 
''  witnesses  shall  attest  and  shall  sub- 
"  scribe  the  will  in  the  presence  of 
^  the  testator,  but  no  form  of  attesta- 
"  tion  shall  be  necessary."  Where  the 
testator  produces  the  will,  with  his  sig- 
nature visibly  apparent  on  the  face  of 
it,  to  the  witnesses,  and  requests  them 
to  subscribe  it,  this  is  held  a  sufficient 
acknowledgment  of  his  signature  within 
this  section.  3  Curt  451.  Gazer,  Gaze. 
Ibid.  547.  Blake  v.  Knight,  Ibid.  611. 
Keigwin  v.  Keigtain.  Ibid.  756.  In 
the  goods  of  Askmore.  But  not  where 
he  conceals  his  signature  from  them. 
3  Curt  160.  IhU  v.  Genge :  affirmed  in 
the  Privy  Council,  Feb.1844,  (but  quare, 
on  what  ground).  Hudson  v.  Parker. 
Prerog.  July  4,  1844,  See  also  infri, 
n.  (/>).] 

•go  6 
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Dappa  verstis  Mayo. 


DuppA  V.      as  the  eald  Thomas  Mayo  by  Carew  Holford  bis  attorney ; 

Mato.       and  tbe  said  Thomas  Mayo  defends  the  wrong  and  injnrjr, 

^  when,  &c  and  says,  that  the  said  Thomas  Duppa  ought  not  to 


See  HiUon  y.  mng^  3  LeT.86.  {p)  With 
respect  to  a  revocation  arising  from  can* 
celling  the  will,  it  has  been  holden  that 
cancelling  is  an  equiyocal  act,  and  in 
order  to  operate  a  revocation  must  be 
done  with  an  intention  of  reyoking  the 
will.  As  if  a  man  was  to  throw  ink 
upon  his  will  instead  of  sand,  though  it 
might  be  a  complete  defacing  of  the 
instrument,  it  would  be  no  revocation ; 
or  suppose  a  man  having  two  wills  of 
different  dates  bj  him,  should  direct  the 
former  to  be  cancelled,  and  through 
mistake  the  person  should  cancel  the 
latter,  such  an  act  would  be  no  revoca- 
tion of  the  last  will.  Burtonshaw  v. 
Gilbert^  Cowp.52.     So  where  a  man 


made  a  second  will  to  the  use  of  the 
same  person  whom  he  had  devised  the 
land  to  by  his  first  will,  but  with  a  va^ 
riation  only  ia  the  name  of  one  of  the 
trustees,  but  which  second  will  was  not 
good  because  not  dulyattestedaccording 
to  the  Statute  of  Frauds,  and  the  testator 
cancelled  the  first  will  upon  a  mistaken 
presumption  that  he  had  effectually 
revoked  it,  but  not  with  a  design  to  re- 
voke the  devise  as  to  the'  real  estate^ 
this  was  holden  to  be  a  cancelling  by 
mistake,  and  therefore  no  revocation; 
Onion  v.  Tyrtr.  2  Vem.  74-1-  Prec, 
in  Chan.  459.  1  P.  Will.  SiS. ;  the 
principle  of  which  case  was  recognized 
by  Lord  Mansfield  in  the  before  cited 


(/?)  [The  new  statute  (see  ant^, 
p.  280  a.  note  (o))  makes  it  necessary 
that  both  the  witnesses  shall  be  pre- 
sent at  the  same  time  when  the  sig- 
nature is  made  or  acknowledged  by  the 
testator.  And  they  must  attest  it  in 
the  presence  of  the  testator,  though  not 
of  each  other.  3  Curt  659.  per  Sir  ff. 
Jenner  FusL  But  it  has  been  held  by 
the  same  learned  judge  that  the  Act  is 
not  complied  with,  unless  both  witnesses 
shall  attest  and  subscribe  after  the  tes- 
tator's signature  shall  have  been  made 
or  a<:knowledged  to  them  when  both 
are  actually  present  at  the  same  time. 
3  Curt.  243.  Moore  v.  King.  Ibid.  648. 
Cooper  v.Bockett.  This  point,  however, 
is  understood  to  be  now  sub  judice  on 
appeal  to  the  Privy  Council]  A  will, 
attested  by  three  witnesses,  was  written 
on  the  three  sides  of  a  sheet  of  paper, 
and  concluded  by  stating,  that  the  tes- 
tator had  signed  his  name  to  the  two  first 
sides,  and  his  hand  and  seal  to  the  last 
side.  He  did  put  his  name  and  seal  at 
the  end  of  the  will,  but  did  not  sign  his 
name  to  the  two  first  sides.    It  was 


urged  that  the  will  was  invalid  for 
want  of  sufiicient  execution,  and  the 
case  of  Bight  v.  Price^  1  Doug.  241. 
was  cited.  In  that  case  the  will  was  in 
five  sheets  of  paper,  and  the  testator 
signed  but  two  of  them;  it  was  held 
not  duly  executed.  But  in  the  present 
case  the  will  was  held  good,  on  the 
ground  that  the  testator  did  all  he  in- 
tended to  do  at  the  time  of  execution. 
2  Brod.  &  Bing.  65a  Winsor  v.  PtaU. 
[The  making  of  a  mark  by  the  testator 
is  a  sufficient  signing.  8  A.  &  £.  94. 
Baker  v.  Dening,  But  putting  a  seal 
by  him  is  not  1  Wils.  313.  SmiA  r. 
Evans.  2  Ves.  sen.  459.  Grayson  v. 
Atkinson.  1  Ves.  jun.  13.  15.  EUis  v. 
Smith.  17  Ves.  459.  Wright  y.  Wah- 
ford;  which  in  this  respect  appear  to 
.  overrule  Lemayne  v.  Stanley^  3  Lev.  I. 
S.  C.  1  Freem.  538.  So  a  man  may 
attest  by  mark ;  3  Curt  756. ;  though 
not  by  sealing,  semble.  3  Curt  117.  In 
re  Byrd  So  a  man  may  well  attest, 
who,  not  knowing  how  to  write,  has  his 
hand  guided  by  another.  3Q.B.  117. 
Harrison  Y.Eivin.  2  G.&  D.;769.  S. C] 
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have  or  maintam  his  said  action  thereof  against  him^  because     Duppa  r. 
he  says  that  he  the  said  Thomcts  Mayo  doth  not  owe  the  said       Mayo. 
1360iL  nor  aily  penny  thereof,  to  the  said  Thomas  Duppa  ^  . 

within  six  years  last  past,  and  ended  at  the  feast  day  of  the  «ex  oniMt; 


CBseotSurionshaw  v.  Gilbert,  (q)  And 
the  same  has  been  held  with  respect  to 
MiteraHon.  As  where  lands  were 
duly  devised  to  two  trustees  upon  trust 
for  certain  purposes,  and  afterwards 
the  testator  struck  out  the  name  of  one 
of  the  trustees,  and  inserted  the  name  of 
two  others,  leaving  the  purposes  of  the 
trust  unaltered,  though  varying  in  cer- 
tain particulars,  and  did  not  republish 
his  will,  it  was  adjudged  that  the  testa- 
tor's intent  appearing  to  be  only  to  re- 
voke by  the  substitution  of  another 
good  devise  to  other  trustees,  as  such 
new  devise  could  not  take  effect  for 
want  of  the  proper  requisites  of  the 
Statute  of  Frauds,  it  should  not  operate  a 
revocation ;  or  at  most  it  could  only  ope- 


rate a  revocation  pro  tanto  as  to  the  trus- 
tee whose  name  was  obliterated,  leaving 
the  devise  good  as  to  the  old  trustee 
whose  name  was  retained.  Short  on 
dem,  GastreU  v.  Smith,  4  East,  419.  So 
where  a  man  duly  devised  land  to  two 
persons  as  joint-tenants  in  fee,  and  af- 
terwards struck  out  the  name  of  one 
of  the  devisees,  and  did  not  republish 
his  will,  the  obliteration  will  only  ope- 
rate a  revocation  pro  tanto.  Larkins 
v.  Larkins,  S  Bos.  &  Pull.  16.  See 
further  Hide  v.  Mason^  Vin.  Devise, 
140.  pi.  17.  S.C.  Com.  Rep.  451.  Hyde 
V.  Hyde^  cited  in  Com.  Rep.  455.  Bur- 
hiU  V.  Burkitt,  2  Vern.  498.  Stttton  v. 
Sutton,  Cowp.  812.  (r)  And  where  the 
testator,  a  little  before  his  death,  can- 


(q)  And  by  Dallas  C.J.  in  Winsor 
T.  PratL  2  Brod.  &  Bing.  657.  [And 
by  Sir  John  Nieholl  in  Lord  John 
Thynne  v.  Stanhope,  1  Add.  53.] 

(r)  So  where  a  man  made  his  will  ac- 
cording to  the  Statute  of  Frauds  in  July 
1812,  and  in  November ,  1816,  made  va- 
rious interlineations  and  obliterations, 
struck  out  the  original  date,  and  substi- 
tuted a  day  in  the  latter  month  and  year, 
but  did  not  re-sign  or  republish  the  will, 
and  also  had  a  fair  copy  made  of  the 
original  will  thus  altered,  but  did  not 
execute  it ;  it  was  held  that  these  obliter- 
ations and  interlineations,  coupled  with 
the  circumstances  of  the  case,  did  not 
amount  to  a  revocation.  2  Brod.  & 
Bing.  650.  Winsor  v.  PraU.  [See  also 
1  Hagg.  143.  In  the  goods  of  Applebee. 
4  Russ.  435.  Kirke  v.  Kirke,  These 
cases  have  fully  established  the  doctrine 
of  what  are  termed  dependent  relative 


revocations^  t.  e.  where  the  act  of  can- 
celling, &c.  being  done  with  reference 
to  another  act,  meant  to  be  an  effectual 
disposition,  will  be  a  revocation  or  not 
according  as  the  relative  act  be  efR- 
cacious  or  not  In  other  words,  where 
it  is  evident  that  the  testator,  though 
using  the  means  of  revocation,  could  not 
intend  it  for  any  other  purpose  than  to 
give  effect  to  another  disposition^  though 
if  it  had  been  a  mere  revocation,  it 
would  have  had  effect,  yet  the  object 
being  only  to  make  way  for  another 
disposition,  if  the  instrument  cannot 
have  that  effect,  it  shall  not  be  a  revo- 
cation. 7  Ves.  372.  Exparte  Lord  II- 
Chester,  by  Lord  Alvanley.  This  doc- 
trine has  been  lately  applied  by  the 
Judicial  Committee  of  the  Privy  Council 
to  the  construction  of  the  21st  section 
of  the  new  Statute  of  Wills  (ante,  p.  279. 
note  (t))  in  a  case  where  a  legacy  had 
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Duppa  versus  Mayo. 


DUPPA  V. 

Mayo. 


et  hoc  paratua 
ett  verifieare. 


Annunciation  of  the  Blessed  Virgin  Mary,  which  was  in  the 
year  of  our  Lord  1665,  as  the  said  Tlwma^  Duppa  has  above 
thereof  complained  against  him;  and  this  he  is  ready  to 
verify  (7) :  wherefore  he  prays  judgment  if  the  said  Thomas 


celled  his  will  in  the  presence  of  several 
persons,  and  said,  *<  I  cancel  my  will," 
and  desired  them  to  bear  witness  of  it, 
this  was  considered  as  a  sufficient  can- 


celling the  other  duplicate  which  he  had 
not  bv  him.  Com.  Rep.  45S,  454.  I  P. 
Will.  346.(5)  A  will  revoked  by  a  subse- 
quent will,  but  not  cancelled,  was  held 


been  given,^and  the  amount  was  after- 
wards obliterated  by  the  testator,  so  as 
to  be  quite  illegible^  and  another  sum 
was  substituted,  but  without  the  attest- 
ation required  by  that  section :  And 
their  lordships  held  that  the  obliteration 
did  not  operate  as  a  revocation,  because 
the  testator's  intention  appeared  to  be 
to  revoke  by  the  substitution  of  another 
bequest,  which  in  his  apprehension 
would  be  effectual,  but  which  in  fact 
was  not  so;  and,  therefore,  that  the 
will  ought  to  be  pronounced  for  in  its 
integral  state,  that  being  ascertainable 
by  evidence  aliunde,  JBrooke  v,  Kent, 
Privy  Council,  March,  1840.  Soar  v. 
Dolman,  3  Curt.  121.  Accord.  In  con- 
nection with  this  principle  it  has  been 
established,  that  a  subsequent  will  made 
under  the  impulse  of  a  mistaken  notion 
of  a  fact,  and  referring  to  the  fact  as 
having  actually  happened,  and  as  being 
the  foundation  of  the  present  testa- 
mentary act,  will  not  revoke  a  former 
will;  according  to  the  case,  "  Pater 
<'  credens  Jilium  suum  esse  mortuum, 
**  aUeruM  insiituit  hceredem  ;  Jilio  domi 
*^  redeunte,  hujus  institutionis  vis  est 
"  nulla"  —  Cicero  de  Oratore,  lib.  i. 
c.  38.  As  where  a  testator  gave  le- 
gacies to  the  grandchildren  of  his  sister, 
and  afterwards,  by  a  codicil,  revoked 
the  legacies,  giving  as  a  reason  that 
the  legatees  were  dead ;  upon  its  being 
proved  that  the  fact  of  their  death  was 
not  truC)  it  was  held  that  the  legacies 


were  not.  revoked,  on  the  ground  that 
the  cause  of  revocation  was  false.  3  Ve& 
322.  Campbell  v.  French,  See  also 
I  Hagg.  378.  In  the  goods  of  Moresby, 
10  A.  &  E.  228.  Doe  v.  Evans.  2  Perr. 
&  D.  378.  S.  C] 

(s)  [So  where  a  testator  has  the 
custody  of  one  of  two  duplicate  wilk, 
and  it  cannot  be  found  after  his  death, 
the  presumption  of  law  is  that  he  de- 
stroyed it  animo  revocandi ;  and  both 
parts  are  consequently  to  be  consi- 
dered revoked,  unless  such  presumption 
be  rebutted.  2  Phillim.  23.  Rickards 
V.  Mumford,  2  Hagg.  266.  Cktkin  v. 
JFraser,  For  the  law  is,  that  if  a  will 
was  in  the  testator's  custody,  and 
upon  his  death  it  be  found  among  his 
repositories  mutilated,  it  is  to  be  pre- 
sumed that  he  himself  did  the  act  of 
mutilation ;  1  Cas.  Temp.  Lee,  Daviesy. 
Davies.  3  Hagg.  568.  Lambell  v.  Lam' 
bell;  or  if  it  cannot  be  found,  that  he 
himself  destroyed  it,  animo  revocandi 
3  Hagg.  184.  LiUie  v.  LiUie.  4  Hagg. 
245.  Wargent  v.  Hellings,  1  Moore, 
P.  C.  R.  299.  Welch  v.  Phillips.  As  to 
the  case  of  a  testator  having  the  custody 
of  both  duplicates,  and  cancelling  or 
destroying  one  of  them  only,  see  13 
Ves.  310.  Pemberton  v.  Pemberion. 
3  Hagg.  548.  Roberts  v.  Round.  The 
cancellation  of  a  codicil  has  been  held 
to  have  the  effect  of  cancelling  an 
interlineation  in  the  will  to  the  same 
effect.     3  Ves.  &  B.  122.    UtUrson  v 
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Duppa  ought  to  have  or  maintain  hk  eaid  action  thereof     Duppa  v. 

against  him,  &c  ^^^Q'  ^ 

General  demurrer  to  the  plea,  and  a  joinder  in  demurrer.  ^^^  advitan 
But  because  the  court  of  our  said  lord  the  king  here  is  not  vuU, 

yet  advised  of  giving  their  judgment  of  and  upon  the  pre-       L  281  j 


to  be  re-established  by  the  cancellation 
of  the  subsequent  will.  Goodrighi  v. 
Glazier,  4  Burr.  2512.  (0 

(5)  If  a  man  devises  his  chattels  real 
or  personal^  or  gives  any  specific  legacy, 
the  legatee  cannot  either  enter  into  the 
land  Jf  it  be  a  chattel  real,  or  take  the 
legacy,  without  the  consent  of  the  execu- 
tor. For  the  personal  estate  being 
liable,  in  the  hands  of  the  executor,  to 
the  payment  of  the  testator's  debts,  he 
must  take  care  to  satisfy  the  debts  be- 
fore he  pays  the  legacies.  The  law 
therefore  requires  the  assent  of  the 
executor  to  such  legacies,  otherwise  he 
may  be  guilty  of  a  devastavit,  and 
liable  de  bonis  propriis,  without  any 
fault  in  him.  Co.  Litt.  111.  a.  Perk. 
8.  488.  570.     1  Rol.  Abr.  618.  (A.), 


pi.  1,  2.  All.  39.  Eeles  v.  Lambert. 
Went.  Ex.  222.  Finch.  Law.  172. 
The  legatees  have  no  property  in  the 
legacies  by  the  devise  until  the  assent, 
though  they  have  an  interest  in  them. 
Sty.  55.  And  the  devisee  of  a  chattel 
real  must  aver  in  pleading,  that  he  en- 
tered into  the  land  with  the  consent  of 
the  executor.  Sty.  65,  Matthew  v. 
Herle.  Otherwise  he  shall  be  taken  to 
be  a  disseisor.  Moor,  358.  Carter  v.  Love. 
S.C.  Owen,  56.  If  the  devise  be  of  a 
chattel  real  to  the  executor  himself,  he 
shall  take  it  as  executor,  until  he  has 
made  his  election  to  take  as  legatee. 
Plowd.  520.  Welcden  v.  Elkington.  10 
Rep.  47.  b.  Lampefs  case.  1  Str.  70. 
Young  v.  Holmes,  (u)  In  Doe  v.  Guy, 
S  East,  120.,  it  is  held  that  an  ejectment 


Vtterson.  Again,  the  destruction  or 
mutilation  of  a  will  has  been  held  to  be 
an  implied  revocation  of  a  codicil.  4 
Hagg.  361.  Coppin  v.  Dillon.  But 
there  have  been  cases  where  the  codicil 
has  appeared  so  independent  of,  and 
unconnected  with,  the  will,  that  under 
the  circumstances  the  codicil  has  been 
established,  though  the  will  has  been 
held  invalid.  2  Cas.  Temp.  Lee,  335. 
Barrow  v.  Barrow.  2  Add.  231. 
Medlycott  v.  Assheton.  1  Curt  289. 
Tagart  v.  Hooper.'] 

(t)  But  if  a  will  be  once  cancelled, 
nothing  but  a  formal  republication  will 
re-establish  it.  13  Ves.  290.  Pemberton 
V.  Pemberton.  [Since  the  decision  of 
Goodright  y.  Glazier,  cited  in  the  note 
above,  it  has  been  denied  that  there  is 
any  decided  principle  of  law  without 


limitation,  that  on  the  revocation  of  the 
subsequent  will,  the  former  uncancelled 
will  shall  revive.  1  Phillim.  419.  Moore 
V.  Moore,  before  the  Delegates.  And  in 
the  ecclesiastical  courts  it  has  been  re- 
garded as  a  question  of  intention,  un- 
controlled by  any  presumption,  either 
adverse  to,  or  in  favour  of,  the  revivaL 
Ibid.  2  Add.  125.  Ustiche  \.  Bowden, 
1  Hagg.  326.  Kirkcudbright  v.  Kirhcud* 
bright  But  now  with  respect  to  wills 
which  are  within  the  operation  of  stat 
1  Vict  c  26.,  it  is  enacted  by  section 
22.  of  that  Act,  that  no  will  or  codicil, 
or  any  part  thereof,  which  shall  be  in 
any  manner  revoked,  shall  be  revived 
otherwise*  than  by  the  re-execution 
thereof^  or  by  a  codicil  executed  as 
required  by  that  Act] 

(u)  It  is  difficult  in  many  cases  to 
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wiaeSf  a  day  is  thereof  given  to  the  said  parties  before  our 
lord  the  king  at  Westminster^  until  Wednesday  next  after  fif- 
teen days  of  JEaster,  to  hear  their  judgment  of  and  upon  the 
premises,  because  the  court  of  our  said  lord  the  king  here  is 
not  thereof  yet,  &c.  At  which  day,  before  our  lord  the  king 
at  Westminster  come  the  said  parties  by  their  said  attormes ; 
and  because  the  court  of  our  said  lord  the  king  here  is  not 
yet  advised  of  ^ving  their  judgment  of  and  upon  the  premises, 
a  further  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  long  at  Westminster,  until  Friday  next  after  the 
morrow  of  the  Holy  Trinity y  to  hear  their  judgment  thereof, 
because  the  court  of  our  said  lord  the  king  here  is  thereof  not 
yet,  &c.  At  which  day,  before  our  lord  the  king  at  Westmin- 
ster come  the  said  parties  by  their  said  attomies ;  and  there- 
upon he  the  said  Thomas  Duppa  prays  250/.  of  the  said  rent 
of  50Z.  a-year,  for  the  said  five  years  ended  upon  the  said  feast 
day  of  the  Nativity  of  St  John  the  Baptist,  which  was  in  the 


is  maintainable  against  an  executor,  after 
his  assent  to  the  bequest,  to  recover  a 
leasehold  estate  bequeathed  by  the  de- 
fendant's testator  to  the  lessor  of  the 
plaintiff,  (x)  But  when  a  man  seised  of 
an  estate  in  fee  devises  the  same  in  fee- 


tail,  for  life^  or  years,  the  devisee  may 
enter  without  the  assent  of  the  executor, 
because  he  has  nothing  to  do  with  the 
real  estate.  Co.  Litt  111.  a.  See 
11  Mod.  126. 
(6)  See  antd,  112  a.  note  (1). 


determine  what  shall  be  such  an  assent 
by  an  executor  as  will  amount  to  an 
election  to  take  as  legatee.  It  seems 
that  where  the  whole  term  in  a  lease  for 
years  is  bequeathed  to  the  executor,  an 
entry  by  him  on  the  land  will  amount  to 
an  assent  to  take  as  legatee :  but  not  so, 
where  the  term  is  bequeathed  to  him 
for  life  only,  as  he  may  want  the  re- 
mainder for  payment  of  debts ;  and  if  his 
entry  were  considered  as  an  assent  to 
take  himself  as  legatee,  it  would  ope- 
rate also  as  an  assent  to  the  remainder, 
and  preclude  him  from  selling  it  for 
payment  of  debts.  Therefore,  where 
the  testator  bequeathed  a  term  to  one 
of  his  executors  for  life,  with  a  power 
of  leasing  for  twenty-one  years,  the 
executor  entered  and  made  a  lease 
for  forty-two  years,  reserving  rent  to 
himself,  his  executors,  administrators, 


and  assigns ;  it  was  held  that  the  lease 
should  take  effect  for  the  whole  forty- 
.  two  years  out  of  the  lessor's  legal 
interest  as  executor.  7  Taunt.  217.  Doe 
y.Sturges.  2  Marsh.  505.  S.C.  The 
principle  in  all  the  cases  is,  that  if  the 
executor  in  administering  the  property 
do  any  act  as  legatee,  he  shall  be  con- 
sidered as  having  assented ;  but  if  not, 
though  what  he  does  may  be  incon- 
sistent  with  hb  character  of  executor, 
he  shall  not  Per  Gibbs  C.J.  S.C. 
[See  further,  on  this  subject,  3  B.  &  Ad. 
675.  Doe  v.  Tatehell.  S  Bing.  N.  C. 
49S.  Richards  v.  Browne.  4  Scott,  262. 
S.C.] 

(:r)  But  in  general,  an  action  at  law 
cannot  be  maintained  for  a  legacy. 
5  T.  R.  69a  Deeks  ▼.  Strutt  See 
2  Saund.  137.  note. 
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said  year  of  our  Lord  1628,  parcel  of  the  said  1360^  by  him    Duff  a  v. 
above  demanded,  and  also  1102/.  10*.  other  parcel  of  the  said       MAito. 
1360/.  of  the  said  rent  of  30i  a-year  for  36  years  and  three  ' 

quarters  of  a  year  ended  upon  the  said  feast  of  the  Annunci" 
ation  of  the  Blessed  Mary  which  was  in  the  said  year  of  our 
Lord  1665,  together  with  his  damages  on  occasion  of  the 
detention  of  that  debt,  to  be  adjudged  to  him,  &c  And  the  Plaintiff  remits 
said  Thomas  Duppa  freely  here  in  court  remits  to  the  sud  ^y^^^  ^  "^ 
Thomas  Mayo  7/.  lOs.  residue  of  the  said  1360/.  which  he  the 
said  Thomas  Duppa  above  demands  against  him.  Where- 
upon all  and  singular  the  premises  being  seen,  and  by  the 
court  of  our  said  lord  the  king  here  more  fully  understood, 
and  mature  deliberation  being  thereupon  had,  because  it 
seems  to  the  court  of  our  said  lord  the  king  here,  that  the 
said  plea  by  the  said  Thomas  Mayo  in  manner  and  form  afore- 
said above  pleaded,  and  the  matter  in  the  same  contained,  \^^^^^l'^^ 
are  not  sufficient  in  law  to  bar  the  said  Thomas  Duppa  from 
having  his  said  action  against  the  ssdd  Thomas  Mayo;  there- 
fore it  is  considered  that  the  sud  Thomas  Duppa  do  recover 
against  the  said  Thomas  Mayo  his  said  debt  of  1352/.  and  10^. 
and  also  10/.  13«.  and  4^.  for  his  damages  which  he  has  sus- 
tained as  well  on  occasion  of  the  detention  of  that  debt,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  adjudged  to  the  said  Thomas  Duppa  with  his  assent 
by  the  court  of  our  said  lord  the  now  king  here.  And  the 
said  Thomas  Mayo  in  mercy,  &c.  And  let  the  said  Thomas 
Mayoy  as  to  the  7/.  and  10*.  parcel  of  the  said  debt  above  de- 
manded, which  he  the  said  Thomas  Duppa  has  above  remitted, 
be  thereof  quit,  &c. 


Duppa,  Executor  of  Baskervile,  versus  Mayo.  C  ^82  ] 

EBT  (1)  fdt  the  arrears  of  a  rent-charge  against  the  de-  S.C.  2  Keb. 

fcndant  as  pernor  of  the  profits :  the  plaintiff  declares  5  Mod!  214. 

for  1360/,  and  shows  that  Robert  late  carl  of  Essex  was  seised  3East,i24,i25. 

of  a  messuage,  200  acres  of  land,  20  acres  of  meadow,  100  if  the  plaintiff 


D 


(1)  The  executors  of  tenant  for  life  rear  of  such  rent  by  the  common  law; 

of  a  rent-charge  and  of  tenant  pur  and  although  the  contrary  might,   at 

outer  vte,  after  the  death  of  cestui  que  first  view,  be  inferred  from  the  gene- 

trtf,  might  bring  dAt  to  recover  the  ar-  rality  of  the  preamble  of  the  statute 

VOL.1.  P  p 


282 

DUPPA  V. 

Mayo. 
^ . ' 

demands  more 
than  upon  his 
own  showing  is 
due,  he  may, 
after  demurrer, 
remit  the  over- 
plus and  enter 
judgment  for 
the  rest.     Debt 


Duppa  versi^  Mayo. 

acres  of  pasture,  and  400  acres  of  wood  with  the  appurte- 
nances, in  Bodenham^  Rosebury,  Moore,  BearfieldosiiMaund, 
in  the  county  of  Hereford,  in  his  demesne  as  of  fee ;  and  being 
so  seised,  on  the  4th  of  December,  in  the  43d  year  of  Eliza- 
beth,  demised  the  said  tenements  to  Sir  ThomcLs  Coningsby 
knight,  habendum  for  99  years,  if  FitzwiUiam  Coningsby,  Ka- 
therine  and  Ursula  Coningsby,  or  either  of  them,  should  so 
long  live;  by  force  of  which  demise  the  said  Sir  Thomas 


32  H.  8.  c.  37.,  which  recites,  that  «  by 
"  the  order  of  Uie  common  law,  exe- 
"  cutors  of  tenants  for  term  of  life  of 
"  rent-charges  had  no  remedy  to  recover 
"  such  arrears,"  yet  these  words  have 
in  construction  been  restricted  to  mean, 
tenants  pur  autre  vie  so  long  as  cestui 
que  vie  lives.  Co.  Litt  162.  a.  b.  4  Rep. 
49.  b.  OgneVs  case,  (y)  But  the  exe- 
cutors of  tenant  for  life  could  not  dis- 
train for  the  arrears  by  the  common  law, 
which  they  may  now  do  by  force  of  this 
statute.  Ibid.  Indeed,  in  Turner  v.  Lee, 
Cro.  Car.  471.  it  was  held,  that  the  sta- 
tute did  not  extend  the  remedy  by  dis- 
tress  to  those  persons  who  had  remedy 
by  action  of  debt  by  the  common  law, 
and  therefore  it  was  said,  that  execu- 


tors of  tenant  for  life  could  not  distrain. 
However,  in  Cro.  Eliz.  332.  Lambert 
V.  Austin,  it  seems  to  have  been  taken 
for  granted  that  the  statute  did  not 
operate  thus  restrictively ;  and  in  1  Ld. 
Raym.  172.  Hool  v.  Bell,  the  case  of 
Turner  and  Lee  is  denied,  and  it  is 
said  <'  that  the  statute  32  H.  8.  is  a  re- 
^'  medial  law,  and  shall  extend  to  all 
'<  tenants  for  life,  and  the  law  has  been 
''  taken  always  to  be  so  since  the  sta- 
*'  tute,  and  has  never  been  questioned ; 
'*  and  that  the  words  of  the  statute 
'*  are  general  enough."  See  Co.  LitL 
162.  a,  b.  and  Mr.  Hargrove  s  notes, 
289 — 299.  Lord  Coke  recommends  the 
remedy  by  distress  as  the  most  plain 
and  certain.    Co.  Litt  162.  (z) 


(y)  Debt  will  not  lie  by  the  common 
law  for  the  arrears  of  a  rent  devised  to 
A.  payable  out  of  land  during  the  life 
of  B.  so  long  as  B.  lives.  The  reason 
is,  because  the  law  will  not  suffer  a  real 
injury  to  be  remedied  by  an  action 
merely  personal.  [See  post,  vol.  ii. 
p.  304.  note  (8.)]  Neither  does  it  lie  by 
force  of  the  stat.  8  Ann.  c.  14.  s.4.; 
for  that  [statute  applies  only  to  cases  of 
demises  from  landlord  to  tenant.  4  M. 
&  S.  1 1 3.  Webbs  v.  Jiggs.  [3  B.  &  B. 
130.  Kelly  y.  Clubbe.  6  B.  Moore,  335. 
S,  C.  4  M.  &  W.  1 33.  Randal  v.  Rigby.'] 

{z)  The  first  clause  of  the  stat. 
32  II.  8.  c  37.  enacts  "  that  the  exe- 
**  cutors  and  administrators  of  tenants 
^*  in  fee  simple,  tenants  m  fee  tail,  and 


« 

(« 

«( 

« 

a 

« 
cc 


tenants  for  term  of  lives,  of  rent  ser* 
vices,  rent  charges,  rent  seeks,  and 
fee  farms,  may  distrain  for  the  arrear- 
ages of  all  such  rents  and  fee  farms, 
upon  lands  charged  with  the  payment 
of  the  same,  and  chargeable  to  the 
distress  of  the  testator,  so  long  as  the 
said  lands  continue^  in  the  seisin  or 
possession  of  the  tenant  in  demesne, 
who  ought  to  have  immediately  paid 
the  said  rent  or  fee  farm,  or  in  the 
seisin  or  possession  of  any  other  per- 
son or  persons  claiming  the  said  lands, 
only  by  and  from  the  same  tenant, 
by  purchase,  gift,  or  descent,  in  the 
manner  and  form  as  their  testator 
might  or  ought  to  have  done,  in  his 
lifetime;  and  the  said  executors  and 
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Coning  Ay  entered  and  was  possessed ;  and  being  so  possessed 
afterwards,  to  wit,  on  the  10th  of  August  1616,  made  his  will 
in  writing,  whereby  (among  other  things)  he  gave  and  be- 
queathed to  dame  Elizabeth  BashervUe^  (the  plaintiflTs  testa- 
trix), and  Thomojs  Baskeruile  her  son,  an  annuity  of  &0L 
Orjeax  out  of  the  demesne  lands  of  the  devisor  in  Orleton  and 
AshwoodPark  ;  to  have  and  to  hold  the  said  annuity  to  them 
for  their  lives,  and  the  life  of  the  longer  liver  of  them,  (with  a 
formal  clause  of  distress) ;  and  that  after  the  said  Thomas 
Bashermle  should  attain  the  age  c^  13  years,  (his  mother 
being  alive,)  then  the  said  Thomas  should  have  20/.  yearly 
of  the  sdd  devised  &01  for  his  better  maintenance  during  his 
mother's  lifetime,  and  then  the  whole  in  manner  aforesaid  de- 
vised ;  and  that  afterwards,  to  wit,  on  the  19th  of  September 
1617,  the  said  Thomas  Comngsby^  reciting  that  by  his  last  will 
he  had  given  several  annuities  and  legacies  to  be  paid  out  of 
his  demesne  lands,  but  had  now  sold  his  said  demesnes  in 
Orleton^  whereby  the  legacies  could  not  take  effect  out  of  those 
lands,  he  for  this  reason  declared  his  intent,  and  gave  and  be- 
queathed to  Sidney  Coningsby  his  son  100  marks  a-year,  to 
be  pidd  to  the  said  Sidney  during  his  natural  life  out  of  all 
or  any  of  the  manors,  messuages,  lands,  and  tenements  which 
the  said  TTiomas  Coningsby  held  by  lease  in  MardeUy  Boden- 
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for  arrears  of  a 
rent-charge 
ought  regularly 
to  be  bjrought 
against  aU  the 
pernors  of  the 
profits  of  the 
lands  liable ; 
but  if  it  be  not, 
defendant  can 
only  take  ad- 
vantage of  it  by 
plea.     The 
word  postea, 
(notwithstand- 
ing a  repugnant 
acilicei,)  is  suffi- 
cient where  the 
party  alleges 
matter  of  fact 
only,  but  not 
where  he  mif- 
takea  the  law. 
Rent  is  not 
r^ularly  due 
until  midnight 
of  the  day  on 
which  it  is  re- 
served. 


*^  administrators  shall,  for  the  same  dis- 
<<  tress,  lawfully  make  avowry  upon  their 
•<  matter  aforesaid."  Upon  this  clause  a 
question  arose,  whether  the  executor  of 
a  person  seised  in  fee  of  land,  who  had 
demised  it  to  a  tenant  for  years,  could, 
after  the  death  of  the  lessor,  distrain  for 
arrearages  of  rent  See  the  cases  col- 
lected in  Selw.  N.  P.  664>.  See  also  2  B. 
Moore,  48,  Meriion  v.  Gilbee,  8  Taunt. 
159.  S.C.  1  Brod.  &  Bing.  279.  Martin 
Y. Burton.  3  Moo. 608.  S.C.  [2 Bing. 
193.  Staniford  v.  Sinclair.  9  Moore, 
376.  S.  C.  The  point  was  expressly 
decided  in  the  negative  in  Prescott  v. 
Bouchery  3  B.  &  Ad.  849. ;  and  Jones  v. 
Jonesy  3  B.  &  Ad.  967.  But  now  by 
Stat  3  &  4  W.  4.  c.  42.  s.  37.  *'  it  shall 
"  be  lawful  for  the  executors  or  admi- 
**  nbtrators  of  any  lessor  or  landlord  to 


distrain  upon  the  lands  demised  for 
any  term,  or  at  will,  for  the  arrearages 
of  rent  due  to  such  lessor  or  land- 
lord in  his  lifetime,  in  like  manner 
as  such  lessor  or  landlord  might  have 
done  in  his  lifetime."  And  by  sect. 
38.,  the  distress  may  be  made  after  the 
lease  is  ended,  if  made  within  six 
months,  and  during  the  continuance  of 
the  possession  of  the  tenant  who  owes 
the  rent.  And  all  the  provisions  in  the 
several  statutes  relating  to  distresses 
for  rent  are  made  applicable  to  such 
distress.]  If  a  termor  for  years  un- 
derlet for  years  and  die,  his  executor 
may  distrain  for  arrearages  at  common 
law ;  for  the  arrearages  were  never  se- 
parated from  the  reversion,  and  both 
belong  to  the  executor.  Latch.  211. 
Wade  V.  Marsh* 

PP  2 
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DuppA  V,      ham,  and  Leominster ,  in  the  said  county  of  Hereford,  payable 
^^°'        quarterly  at  four  feasts^  with  a  clause  of  distress^  if  it  should 
be  in  arrear  for  28  days  after  it  ought  to  be  pdd.     And  the 
said  Thomas  Coningsby  by  his  last  will  further  bequeathed, 

[  283  ]       that  the  said  Elizabeth  Bashervile  and   Thomas  Baskervile 
should  have  the  said  annuity  of  50Z.  a  year  devised  to  them 
for  and  during  their  lives,  and  the  longer  liver  of  them,  the 
whole  SOL  aforesaid  to  be  paid  to  the  said  Elizabeth  Basker^ 
vile  until  the  sud  ITiomas  Bashervile  should  attain  the  age  of 
13  years,  (his  mother  being  alive),  and  then  20L  thereof  to  be 
paid  yearly  to  the  said  Thomas  for  lus  better  maintenance, 
and  that  the  sidd  annuity  of  50/.  should  be  paid  yearly  out  of 
the  same  manors,  messuages,  lands,  and  tenements  aforesaid, 
at  the  same  days  and  times,  in  such  manner,  and  upon  like 
penalty  of  distress  and  forfeiture,  as  in  the  said  will  were 
declared  for  and  concerning  the  said  annuity  of  100  marks; 
and  made  the  sud  FitzwilUam  Cofdngsby  executor  of  the  said 
will ;  and  afterwards,  to  wit,  on  the  first  of  May  in  the  year 
of  our  Lord  1618,  the  testator  died  so  seised;  after  whoso 
death  the  executor  proved  the  will,  and  entered  into  the  said 
lands,  and  assented  to  the  legacy ;  and  afterwards,  to  wit,  on 
the  first  of  Jurie  in  the  year  of  our  Lord  1623,  the  estate, 
right,  title,  and  interest  of  the  said  executor  of  and  in  the 
premises  came  to  the  said  defendant ;  by  virtue  whereof  he 
entered  and  was  possessed,  and  being  so  possessed,  250^ 
(parcel  of  the  said  1360/1)  of  the  rent  of  60L  so  devised  to  the 
said  Elizabeth  imtil  the  said  Thomas  should  attain  the  age  of 
13  years,  for  five  years  ended  upon  the  feast  of  St.  John  the 
Baptist  in  the  year  of  our  Lord  1628,  (during  which  time  the 
said  defendant  was  pernor  of  the  profits),  were  in  arrear  and 
unpaid  to  the  said  Elizabeth :  and  afterwards,  to  wit,  on  the 
twenty-fourth  day  of  June  in  the  year  1628  aforesaid,  the  said 
Thomas  Baskervile  attained  his  age  of  13  years;  and  1110£ 
residue  of  the  said  IS60L,  of  the  said  rent  of  3021  a-year  so 
devised  to  Elizabeth  after  that  Thomas  should  have  attained 
hiis  age  of  13  years,  for  37  years  ended  upon  Lady-day  1665, 
during  which  time  the  defendant  was  pernor  of  the  profits, 
was  in  arrear  and  unpaid  to  the  said  Elizabeth  in  her  life-time, 
and  that  the  said  Elizabeth  afterwards  made  her  will,  and  the 
plaintiff  her  executor,  and  afterwards  died,  the  said  money  not 
being  paid :  whereby  an  action  hath  accrued  to  the  plaintiff  to 
demand  and  have  the  said  money  from  the  defendant,  being 
pernor  of  the  profits ;  yet  the  said^  &c  and  makes  a  profert 
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of  the  letters  testamentary^  &c.  To  which  the  defendant 
pleaded  nU  debet  infra  sex  annos,  but  did  not  conclude  to  the 
country,  but  concluded  with  a  verification ;  upon  which  plea 
the  plaintiff  demurred :  and  in  this  term  judgment  was  given 
against  the  defendant  for  the  bad  conclusion  of  his  plea  (2) ; 


DUPFA  V, 

Ma-jto. 


(2)  A  distinction  has  been  taken  with 
respect  to  the  Statute  of  Limitations 
between  assumpsit  and  debt  —  that  in 
assumpsit,  if  defendant  insists  upon  the 
statute  he  must  plead  it,  and  of  course 
conclude  the  plea  with  an  averment,  to 
give  the  plaintiff  an  opportunity  of  an- 
swering it ;  but  that  in  ddft  the  defend- 
ant may  give  the  statute  in  evidence 
under  nil  debet  generally.  1  Lev.  110, 
111.  Lee  v.  Eogers.  I  Ld.  Raym.  153. 
Draper  v.  Giassop,  1  Salk.  278.  Anoju 
3  Bac.  Abr.  518.  Com.  Dig.  Pleader 
(2  W.  16.).  Glib.  H.  C.  P.  3  Ed.  66. 
Ambl.  232.  As  to  assumpsit,  it  is  clear 
that  the  statute  must  be  pleaded ;  and 
it  seems  questionable  whether  the  same 
rule  would  not  now  be  extended  to 
actions  of  debt.  On  the  one  side,  the 
same  reasons  for  pleading  the  statute 
seem  equally  applicable  to  both  actions. 
The  statute  contains  several  exceptions, 
such  as  coverture,  infancy,  imprison- 
ment, and  the  like,  which  would  take 
the  case  out  of  it  in  both  actions  alike. 
If  the  statute  is  not  pleaded,  the  plaintiff 
is  equally  liable  to  be  surprised,  and 
therefore  not  prepared  to  answer,  in  one 
action  as  in  the  other.  In  either  case 
the  statute  does  not  extinguish  the  debt, 
but  only  takes  away  the  remedy ;  and 
it  is  optional  whether  the  defendant  will 
insist  upon  the  statute  or  waive  it :  if 
he  intends  to  insist  upon  the  statute,  he 


should  plead  it  to  prevent  surprise ;  and 
if  he  does  not,  it  should  be  presumed 
that  he  intends  to  waive  it.  And  it  is 
very  usual  in  practice  to  plead  to  debt 
on  simple  contract,  that  the  cause  of 
action  did  not  accrue  within  six  years ; 
to  which  the  plaintiff  may  of  course 
reply,  either  that  he  was  within  any  of 
the  exceptions  in  the  statute,  or  that  he 
had  sued  out  a  latitat  within  time^  as  is 
the  common  case  in  assumpsit  (a)  But 
on  the  other  side,  the  principal  case  is 
an  authority  to  the  contrary,  viz.  that 
there  can  be  no  such  special  replication ; 
for  it  is  Here  held,  that  the  plea  must 
conclude  to  the  country,  which  de- 
cision can  only  be  founded  upon  the 
ground  that  the  words  infra  sex  annos 
are  surplusage ;  for  if  the  plea  of  infra 
sex  annos  were  good,  the  proper  con- ' 
elusion,  it  should  seem,  would  be  with  a 
verification.  And  moreover  it  is  added, 
that  <<  non  assumpsit**  is  in  the  past 
tense,  and  relates  to  the  time  of  making 
the  promise,  but  "  nil  dAet"  is  in  the 
present,  and  relates  only  to  the  time  of 
bringing  the  action ;  and  that  this  case 
in  Saunders  is  recognised  by  Chief 
Baron  Comyns  in  his  Digest,  Pleader 
(2  W.  16.).  However,  the  modem 
practice  is  to  plead  the  statute  in  one 
action  as  well  as  the  other,  and  to  con- 
clude with  a  verification,  (b) 


(a)  [See  post,  vol.  ii.  p.  1  c.  et  seq» 
notes  to  Mellor  v.  Walker.'] 

(b)  See  2  Saund.  62  c.  note  (6). 
[The  plea  need  not  conclude  with  a  verifi- 
cation (see  ante,  235  a.  note  (t));  though 
it  must  not  conclude  to  the  country.  See 


anti,  103  a.  note  (6).  Since  the  New 
Rules  it  is  obvious,  that  the  distinction 
above  suggested,  as  to  pleading  the 
statute,  between  debt  and  assumpsity 
cannot  possibly  exist ;  for  the  plea  of 
nil  debet  is  no  longer  allowed  (see  antd, 

PP  3 


2S3  a  Duppa  versus  Mayo. 

DuppA  V,  and  the  plaintiflP  perceiying  that  he  had  mistaken  the  last 
Mayo.  gum^  namely,  the  said  1110/.,  and  the  time  when  it  became 
'  due,  he  having  alleged  it  to  be  due  for  37  years  at  Lady- 

day  1665,  whereas  it  appears  that  from  the  feast  of  St  John 
the  Baptist  1628,  until  the  said  Lady-day  1665,  there  can 
[  284  ]  only  be  36  years,  and  three  quarters  of  a  year,  and  so  he 
had  demanded  77.  lOs.  more  than  he  ought,  he  entered  a 
release  of  the  7Z.  lOs.  upon  the  record,  and  entered  hb  judg- 
ment for  the  residue. 

And  afterwards  the  defendant  brought  a  writ  of  error  in 
the  Exchequer-chamber ;  and  several  exceptions  were  taken 
to  the  declaration  by  the  coimsel  for  the  plainti£P  in  the  writ 
of  error ;  1.  That  the  action  was  brought  against  the  defend- 
ant alone,  whereas  there  were  other  lands  liable ;  for  it  ap- 
pears that  the  said  testator  Coningsby  had  devised  the  rent 
out  of  his  lands  in  Leominster^  as  well  as  out  of  his  lands 
whereof  the  defendant  was  pernor  of  the  profits,  and  there- 
fore the  defendant  ought  not  to  have  been  charged  alone.  (3) 
2.  That  the  rent  of  60L  was  jointly  devised  to  the  said  testa- 
trix Elizabeth  and  Thomas  Bctskervile,  and  therefore  it  sur- 
vived to  the  said  Hiamas,  and  the  plaintiff  had  no  cause 
of  action :  and  although  the  testator  directed  how  it  should 
be  paid,  namely,  20Z.  to  Thomas,  and  30/.  to  the  said  -EZi- 
zahethy  yet  it  was  objected,  that  the  estate  in  the  rent  wias 
joint,  and  such  direction  will  not  alter  the  estate,  but  is  only 
an  equitable  appointment,  for  which  the  party  grieved  may 
have  a  subpoena ;  but  the  estate  continued  joint,  and  in  law  all 
the  arrears  became  due  to  the  said  Thomas  Baskermk  by 
survivorship:  ^ 

But  these  two  exceptions  were  over-ruled  by  the  court 
The  first,  because  it  does  not  appear  that  the  testator  had  any 
other  lease  except  that  from  the  earl  of  Essex  ;  for  although 
the  testator  mentions  lands  in  Leominster,  yet  it  does  not  ap- 
pear that  he  had  any  land  there ;  but  if  the  truth  had  been  so, 

(3)  See  statute  32  H.  8.  c37.  s.  1.   CcLitt  162.  b.  7  Rep.  39  b.  LiBngS' 
tovCs  case. 


38  a.  note  (o).)  And  before  the  New  accordingly  it  is  held  that  the  statute 
Rules  the  distinction  had  been  expressly  must  be  replied  specially  to  a  plea  oiP  set- 
repudiated,  and  the  view  judicially  off,  and  cannot  be  taken  advantage  of 
adopted  whichis  taken  in  the  note  above,  under  the  general  replication  of  fu^ 
1  Cr.&  J.  1. 9.  Chappie  y.Durston.  And  Met.    Ibid.] 
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the  defendant  in  the  King's  Bench  ought  to  have  shewn  it  by    Duppa  v. 
his  plea  (4);  but  now  it  does  not  appear  to  the  court  that  he       Mayo. 
had  any  other  lands.  And  as  to  the  second  exception,  the  court  ■ 

declared  that  it  was  a  several  rent,  and  not  a  joint  rent,  for  the 
testator  devised  the  whole  50L  a  year  to  the  said  Elizabeth 
until  Thomas  Bashervile  should  attain  his  age  of  13  years  (his 
mother  being  alive),  and  then  he  devised  that  the  said  Thomas 
should  have  20/L  a  year  of  that  rent  of  50Z.  for  his  better  main-- 
tenance.  Now,  if  the  testator  had  intended  the  rent  to  be 
joint,  then  the  clause  would  be  absurd ;  for  if  the  rent  were 
joint,  then  Thomas  would  have  had  ttoenty-five  pounds  a  year, 
being  a  moiety  of  the  rent  of  60/. ;  but  the  testator  said, 
that  Thomas  should  have  20Lfar  his  better  maintenance  ;  but  it 
would  be  for  his  toorse  maintenance  if  the  rent  should  bo 
construed  to  be  joint :  and  therefore  this  exception  was  also 
over-ruled. 

Whereupon  two  other  exceptions  were  taken  to  the  declara- 
tion. 1.  That  the  plaintiff  by  his.  declaration  has  demanded 
more  rent  and  for  a  longer  time  than  by  his  own  shewing  ap- 
pears to  be  due  to  him ;  for  he  has  demanded  ojie  thousand  one  [  285  ] 
hundred  and  ten  pounds  for  37  years  ended  at  Lady-day  1665, 
whereas  it  appears  that  there  can  be  but  one  thousand  one 
hundred  and  two  pounds  ten  shillings  for  36  years  and  3  quar- 
ters of  a  year  ended  at  the  same  time ;  and  then  the  remit- 
ting of  the  surplusage,  by  the  plaintiff,  after  the  demurrer 
joined  cannot  aid  him ;  for  by  tliis  means  the  defendant  will 
be  tricked  without  any  default  in  him,  because,  at  the  time 
when  he  demurred,  he  had  good  cause  of  demurrer;  and  by 
his  demurrer  (5)  and  the  joinder  of  the  plaintiff  the  whole 


(4)  That  is,  he  should  have  pleaded  perhaps  much  the  same.  It  is  to  be  ob- 
that  matter  in  abatement;  for  wherever  served, that  the  defendant  did  not  demur 
any  person,  who  ought  to  have  been  to  the  declaration^  nor  the  plaintiff  join 
joined  as  a  defendant,  is  omitted,  it  is  in  demurrer,  as  is  above  stated  ;  but  the 
pleadable  in  abatement  only ;  the  rea-  plaintiff  demurred  to  the  plea,  because 
son  is,  because  such  plea  gives  the  plain-  it  concluded  with  a  verification  instead 
tiff  a  better  writ,  which  is  the  true  cri-  of  to  the  country,  which,  before  the 
tenon  to  distinguish  a  plea  in  abatement  stat.  4  Ann.  c.  16.,  was  a  defect  in  sub- 
from  a  plea  in  bar.  (c)  stance,  and  bad  upon  a  general  demur- 

(5)  There  seems  to  be  an  inaccuracy  rer.  2  Saund.  190.  Roberts  v.  Harriet. 
in  this  statement,  though  the  effect  of  2  Mod.  60.  Snow  v.  Wiseman, 

the  argument  upon  the  question  will  be        The  argument,  however,  is  founded 


(c)  [6  A.  &  E.  614.   West  v.  Turner.    1  Nev.  &  P.  617.  Accord.'\ 

P  P  4 


285 


•) 


Duppa  versus  Mayo. 


DUPPA  v» 

Mayo. 


declaration  was  then  in  the  judgment  of  the  court ;  and  it 
was  too  late  for  the  plaintiff  to  aid  his  declaration  afterwaids ; 
and  therefore  the  court  of  King's  Bench  ought  to  have  given 
judgment  upon  the  declaration  without  any  regard  to  the 
remitting  of  the  overplus ;  and  so  the  defendant  cannot  recover 
thereon,  because  he  has  demanded  more  than  is  due  to  him. 

2.  It  appears  that  the  plaintiff  has  demanded,  and  his  judg- 
ment to  recover  2502.  of  the  rent  of  50L  a  year  for  five 
years  ended  at  the  feast  of  St  John  the  BapiUi\^2%  ;  and  the 
plaintiff  shews  that  the  said  Thomas  Bashermle,  afterwards, 
to  vdt,  on  the  24th  day  of  June  in  the  year  of  our  Lord  1628, 
became  of  the  age  of  13  years,  which  was  the  same  feast  of 
St,  John  the  Baptist  upon  which  the  plaintiff  supposes  the  250/^ 
to  be  due :  then,  if  the  said  Thomas  Bashervile  was  of  the  age 
of  13  years  upon  the  same  feast  of  St  John  the  Baptist^  the  plain- 
tiff ought  to  have  demanded  only  IL  10«.  for  the  quarter  ended 
at  that  feast,  for  a  quarter  of  the  said  30/.,  and  the  said  Thomas 
Bashermle  ought  to  have  52.  for  the  rent  of  the  20L  at  the  same 
feast ;  and  so  the  plaintiff  has  demanded  and  recovered  &l 
more  than  by  his  own  shewing  was  due  to  him. 

And  afterwards^in  Hilary  term,  22  &  23  of  the  king,  it  was 
aipied  for  the  plaintiff  in  the  first  action :  and  as  to  the  first  of 


upon  this  principle,  that  where  there  is 
a  demurrer,  notwithstanding  it  is  allow- 
ed, advantage  may  yet  be  taken  of  any 
substantial  defect  in  the  preceding 
pleadings  of  ^the  party  demurring;  as 
in  the  principal  case,  though  the  plea 
was  bad,  still  it  was  competent  to  the 
defendant  to  object  to  the  declaration,  (d) 
The  argument  therefore  is,  that  as  the 
record  stood  at  the  time  of  the  demurrer 
and  joinder  therein,  there  was  a  fatal 
defect  in  the  declaration,  which  it  was 
not  in  the  plaintiff's  power  to  remedy  by 
entering  a  remitiit  damna  afterwards. 
If,  indeed,  the  defendant  had  demurred 
specially  to  the  declaration  for  this 
cause,  that  the  plaintiff  had  demanded 


more  than  by  his  own  shewing  was  due, 
it  should  seem  that  the  plaintiff  could 
not  remedy  this  defect  by  remitting  the 
overplus  afterwards ;  for  it  would  per- 
haps be  analogous  to  those  cases  where 
counts  are  improperly  joined,  or  there 
is  some  informality  in  one  of  the  counts, 
which  defects  may  in  general  be  cured 
by  entering  a  nolle  prosequi  as  to  the 
improper  or  informal  counts;  but  if 
there  be  a  demurrer  to  the  declaration 
for  this  cause,  the  plaintiff  will  not  he 
permitted  to  cure  the  defect  by  enter- 
ing a  nolle  prosequi,  1  H.  Black.  108. 
JRose  V.  Bowler.  4  T.  R.  360.  Drum' 
mond  V.  Dorant  (e) 


(d)  But  upon  a  demurrer  to  a  plea  in 
abatement,  no  objection  can  be  taken 
to  the  declaration.  2  Lutw.  1592.  Be- 
lasyse  v.  Hester.  [Unless  where  the 
plea,  though  in  form  pleaded  in  abate- 


ment, is  in  substance  a  plea  in  bar.    1 
Q.  B.  667.  Dundalk  Bailway  Company 
V.  Tapster.    1  Gale  &  D.  657.  S.  C] 
(e)  See  ant^,  p.  207  c.  note. 


Trin.  22  Car-  II.  Regis, 


285  a 


the  two  last  exceptions^  it  was  aigued  that  the  plaintiiF  before 
judgment  might  well  release  the  overplus  (6):  and  if  he  had 
not  released  it^  yet  the  court  ought  to  have  given  judgment  for 
him  for  so  much  as  is  well  demanded,  and  he  shall  be  barred 
for  the  residue.  And  Godfrey*^  case,  11  Beport,  45.  b.  was 
cited,  that  when  a  man  brings  an  action  for  two  things,  and 
it  appears  that  he  cannot  have  an  action  at  all  for  one  of  them, 
then  the  whole  writ  shall  not  abate,  but  he  shall  have  judg- 
ment for  that  which  the  action  is  weU  brought  for,  and  shaU 
be  barred  for  the  rest :  but  if  it  appear  that  he  may  have  an 
action  in  another  form  for  the  other  thing,  there  the  whole 
writ  shall  abate  (7) :  but  in  this  case  the  phuntifT  cannot  have 
any  action  whatever  for  the  TL  lOs.  which  was  the  overplus, 
for  it  was  not  yet  due,  and  therefore  is  within  the  first  part 
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Where  a  man 
sues  for  two 
things,  and  it 
appears  by  bis 
own  shewing 
that  he  cannot 
ba?e  an  action 
on  better  writ 
for  one  of  them, 
the  writ  shall 
not  abate  for  the 
whole,  but  shaU 
stand  for  that 
which  is  good, 
but  it  is  other- 
wise if  he  have 
only  miscon- 
ceived his  action 


(6)  So  1  Rol.  Abr.  784.  (R.), 
pi.  2.  785.  (S.),  pi.  1.  Dyer,  369.  b. 
pi.  56.— Sir  T.  Raym.  395.  Cuiforihay 
v.  Taylor.  5  Mod.  213,  214,  215. 
Thwaiies  v.  Adifield,  1  Vent.  49.  Anon. 
Carth.  437.  Morris  v.  Golder.  Com. 
Dig.  Pleader  (C.  48.).  1  Bac.  Abr.  12. 
But  where  the  sum  demanded  depends 
upon  a  deed  or  other  instrument^  and 
in  nothing  extrinsic^  as  in  debt  or  cove- 
nant to  pay  2(M1,  there  can  be  no  re- 
miUUur;  for  the  variance,  vhich  is  made^ 
is  inconsistent  with  the  deed  or  other 
instrument  upon  which  the  duty  de- 
manded depends:  otherwise  where  it 
may  be  more  or  less  by  matter  extrin- 
sic ;  as  in  debt  for  rent,  if  more  be  de- 
manded than  is  due,  it  may  be  remitted ; 
for  the  variance  is  not  inconsistent  wii/i 
the  deed;  and  as  the  plaintiff  is  to  recover 
on  the  trial  what  appears  on  evidence 
to  be  due,  so  in  demurrer  he  is  to  have 
judgment  for  no  more  than  he  ought  to 
recover,  and  may  remit  the  rest  2  Salk. 
659.  Inciedon  v.  Crips,  S.  C.  7  Mod. 
87.    2  Ld.  Raym.  814.  (/) 

(7)  Same  diversity  per  Brian  and 
Vavisor,  9  H.  7.   4.  a.  b.     Com.  Dig. 


Abatement  (M.  N.).  Gilb.  H.  C.  P. 
3d  ed.  259,  260.  Doc  Plac  4.  And  as 
to  the  latter  part  of  the  above  rule,  see 
11  Report,  46.  a.  4  Leon.  39.  Scott's 
case.  Hob.  88.  Herrenden  v.  Palmer. 
Carth.  235.  Rogers  v.  Cook.  S.  C. 
1  Salk.  10.  1  Show.  366.  2  Strange, 
1271.  Hookin  v.  QuiUer.  S.  C.  1  Wil- 
son, 171.  2 Lev.  110.  Curtis  Y.Davis. 
10  Mod.  316.  Betts  v.  MichelL  1 1  Mod. 
196.  Tate  v.  Whiting.  3  T.  R.  659. 
Pettrie  v.  ffannay.  4  T.  R.  347.  Jen- 
nings V.  Newman.  But  where  it  ap- 
pears by  the  confession  or  shewing  of 
the  plaintiff  himself,  that  he  has  no 
cause  of  action  as  to  part,  the  whole 
writ  shall  abate.  Doc.  Plac.  4.  Cro.Jac. 
104.  Wood's  case.  Hob.  279.  Earl  of 
danrickanTs  case.  Ibid.  164.  Colt  v. 
BishopofLitchfield.  2  Lev.  197.  Barker 
V.  Moreland.  For  whatever  proves  the 
writ  false  in  a  material  point,  at  the 
time  of  suing  it  out,  shall  abate  the  writ 
entirely.  Hob.  217.  Crookhay  v.  Wood- 
ward. Ibid.  279.  Gilb.  H.  C.  P.  3d  ed. 
247,  248.  Com.  Dig.  Abatement  (M.). 
See  2  Saund.  210.  Foxwist  v.  7W- 
maine^  note. 


(/)  [10  East,  143.  Buckley  y.Kenyon.2 
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for  one  thing, 
then  the  whole 

[  286  ] 
writ  shall  abate. 
If  in  avowry  for 
rent  it  appears 
by  the  defend- 
ant's own  shew- 
ing that  part  is 
not  yet  due,  yet 
the  avowry  is 
good  for  the  rest, 
but  if  it  appear 
the  avowant  has 
title  only  to  two 
partsof  the  rent, 
the  whole  shall 
abate. 


of  the  rule  of  Godjrey^s  case;  and  it  is  there  fiidd  that  if  an 
avowry  be  made  for  rent,  and  it  appears  bj  the  shewing  of 
the  party  himself  that  part  of  it  is  not  yet  due,  yet  the  avowry 
is  good  for  the  rest^  and  shall  not  abate  [in  the  whole.  (8) 
QHrasin  Cra  James,  104.  fFoodj^B  case,  debt  for  40/1  upon  the 
Statute  of  Usury,  and  declares  that  the  defendant  had  corruptly 
lent  20/.  and  that  against  the  form  of  the  gtatuteh^  had  lent  20L 
more,  after  verdict  for  the  plaintiff,  he  had  judgment  for  the 
first  20/L,  and  a  fdl  capiat  was  awarded  for  the  last  20/.  for 
which  the  plaintiff  declared  insu£Sciently :  and  it  is  there  held, 
that  if  the  defendant  had  demurred  to  the  declaration,  the 
plaintiff  should  have  recovered  the  first  20h  for  what  he  had 
properly  declared,  and  should  be  barred  for  the  rest  So  if  debt 
be  brought  against  executors  upon  an  obligation  and  a  simple 
contract  together,  and  the  defendant  demur  to  the  whole  de- 
claration, the  plaintiff  shall  recover  his  debt  upon  the  obliga- 
tion, and  shall  be  barred  for  the  debt  upon  simple  contract  (9) 


(8)  S.  P.  per  Brian  and  Vavisor^ 
9  H.  7. 4.  b.  Contra.  Hob.  164. ;  but 
this  seems  founded  only  upon  the  opi- 
nion of  FineuXf  which  is  expressly  de- 
nied by  Brian  and  VavisoTf  in  the  Year 
Book  above-mentioned,  and  is  contrary 
to  all  the  later  authorities.  The  de- 
fendant may  therefore  abate  his  avowry 
as  to  so  much  of  the  rent  as  is  not  yet 
due,  and  take  judgment  for  the  rest. 
But  if  he  takes  judgment  for  the  whole 
rent,  it  is  error.  2  Salk.  580.  Richards 
y.'Comforth.  S.C.Cora.  Rep. 42.  1  Ld. 
Raym.  255.  5  T.  R.  248.  Harrison  v. 
Bamby.  (g) 


(9)  S.  P.  2  Saund.  379.  Pinkneg  v. 
Inhabitants  of  East  Hundred,  So  in 
covenant,  if  some  breaches  be  well  as- 
signed and  some  not,  and  there  be  a 
demurrer  to  the  whole  dedarationj  the 
plaintiff  shall  have  judgment  for  those 
breaches  which  are  well  assigned.  Ibid. 
S80.  Cro.  Jac.  557*  Bressy  v.  Hum^ 
phreys.  So  if  there  are  several  counts 
in  the  same  declaration,  some  good  and 
some  bad,  and  the  defendant  demurs 
generally  to  the  whole  declaration,  the 
plaintiff  shall  have  judgment  for  so 
much  as  is  good.  Com.  Dig.  Pleader 
(Q.  3.).  (h) 


(g)  Since  the  stat.  11  Geo.  2.  c.  19. 
8.  22.,  which  gives  the  general  form  of 
avowry,  it  is  the  constant  practice  that 
the  avowant  recovers  for  so  much  rent 
as  he  proves  to  be  due  without  regard 
to  his  having  avowed  for  more.  6  East, 
434.  Forh^  v.  Imber.  See  2  Saund. 
319.  note.  [But  the  rent  so  recovered 
must  be  part  and  parcel  of  that  which 
he  claims  by  his  avowry.  Therefore, 
where  he  claims  double  rent,  which  be- 


came due  to  him  under  stat  11  Geo.  2. 
c  19.  s.  18.,  in  consequence  of  his  te- 
nant's having  holden  over  after  having 
given  a  notice  to  quit,  the  landlord  can- 
not, under  such  an  avowry,  recover  any 
single  rent  due  to  him  under  a  contract 
4  B.  &  C.  922.  938.  Johnstone  v.  ffwL 
lestone.    7  D.  &  R.  411.  S.  C] 

(h)  Antd,  p.  207  b,  c.  note;  and  see 
1  N.  R.  43.  Judin  v.  Samuel.  6  East, 
333.   S.  C.  and  5  B.  &  A.  652.    Orton 


Trin.  22Gar.n.  Regis. 
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So  Moor^s  Bep.  281.,  Battey  v.  TreinlUon,  if  an  avowry  be  for 
aa  entire  rent»  and  it  appears  that  the  avowant  has  title  only  to 
two  parts  of  it,  the  whole  avowry  shall  abate ;  but  if  it  appear 
that  part  of  the  rent  for  which  the  avowry  is  made  is  not  in 
anrear,  the  avowry  shall  not  abate,  but  shall  stand  for  that  rent 
which  appears  to  be  in  arrear.  And  in  Hobart's  Beports,  An- 
drews V.  Delahaify  bill  of  debt  against  an  attorney  upon  three 
obligations,  and  it  appears  by  the  condition,  that  one  of  the 
obligations  is  not  yet  forfeited ;  the  plaintiff  shall  have  judg- 
ment upon  the  other  two  obligations,  because,  as  it  is  there 


DUPPA  v. 

Mayo. 


V.  Butler.  See  also  1 1  East,  565.  Paw- 
dick  V.  Lyaih  in  which  case  the  plaintiff 
declared  in  scire  facias  upon  a  judgment 
in  K.  B.  with  a  proui  patet  per  recordumy 
and  also  on  an  affirmance  of  that  judg- 
ment in  error  in  the  Exchequer  Cham- 
ber without  a  profU  patet,  &c. ;  to  this 
the  defendant  demurred :  but  the  court 
held  the  demurrer  too  large,  as  the 
plaintiff's  demand  was  divisible;  and 
judgment  was  given  for  the  plaintiff. 
[The  judgment  of  Lord  Bllenborouffh, 
in  this  case,  seems  to  have  been  the 
main  foundation  of  some  modem  de- 
cisions at  variance  with  the  principal 
note  above,  (and  also  with  the  case  of 
Pinhneyv.InhabitantsofJRotely  2Saund. 
379.  and  the  note  (14)  to  that  case,) 
viz.  that  if  a  demurrer  to  the  declara- 
tion be  too  large  (as  it  is  called),  that  is, 
be  pointed  to  all  the  counts,  or  to  all  the 
breaches  in  the  declaration,  in  a  case 
where  one  of  them  only  is  defective, 
the  court  will  give  judgment  for  the 
plaintiff  generally,  notwithstanding  the 
defective  count  or  breach.  4  DowL513. 
Fergusson  v.  Mitchell.  2  Cr.  M.  &  R. 
687.  Tyrw.  &Gr.  179.  S.C.  2  Cr. 
M.  &  R.  692.  Spt/er  v.  Thelwell.  Tyrw. 
&  Gr.  191.  S.  C.  1  M.  &  W.  6.  Price  v. 
WUUams.  Tyrw.  &  Gr.  197.  5  Dowl. 
817.  Wainwright  v.  Johnson.  2  M .  & 
W.599.  Teague  y.'Morse.  7  A. & £.  841. 
WM  V.  Baker.  S  Nev.  &  R  87.  S.  C. 
^M.iiW.4f5l.BogdeUY.Jones.  6M. 
&  W.  564.  Parrett  Naingation  v.  Slower. 


The  consequence  of  giving  such  general 
judgment  is,  that  if  the  bad  count  or 
breach  is  good  after  judgment,  the  plain- 
tiff may  recover  upon  it;  if  bad,  he 
may  cure  it  by  entering  a  noUe  prosequi^ 
or  having  the  damages  separately  as- 
sessed, and  entering  Aremittitur  damna  ; 
if  he  does  not,  the  judgment  may  be 
arrested,  or  a  writ  of  error  brought. 

5  Dowl.  318.  7  A.  &  E.  842.  4  M.  & 
W.  451.  However,  this  doctrine  has 
been  not  a  little  questioned.  (See  the 
able  and  learned  notes  of  the  reporters 
in  1  Mann.  &  Gr.  201.  Hinde  v.  Gray, 
and  4  DowL  524.)  And  of  late  the 
courts'have  shewn  a  strong  disposition  to 
revert  to  the  older  kind  of  judgment  on 
the  demurrer,  in  case  one  count  only  is 
good,  or  one  breach  only  well  assigned, 
viz.  to  award  that  the  plaintiff  shall  re- 
cover upon  such  count  or  breach,  and 
shall  be  barred  as  to  the  residue.    1 1  A. 

6  E.  411.  MorJtman  v.  Shepherdson. 
10M.&W.7S5.  Briscoev.ffilL  I  Mann. 
&  Gr.  801.  Davis  v.  BlackwaU  Com- 
pony,  per  IHndal  C»  J.  Ashby  v.  Harris, 
aB.T.  T.  1843.] 

So  in  an  action  against  the  sheriff  for 
a  false  return  of  nulla  bona  to  a  Ji.  fa. 
against  the  goods  of  A.  and  J?.,  an  aver, 
ment  that  there  were  goods  of  ^.  and  B. 
in  the  county  was  held  to  be  supported 
by  evidence  that  there  were  goods  of  A. ; 
for  the  averment  is  divisible.  4  M,  &  S. 
34G.  Jones  v.  Clayton. 

So  if  part  of  a  breach  of  covenant  be 
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•  Stukeley  ▼. 
Butler. 


Bald,  they  are  as  several  demands  (10);  and  so  Hob.  Bep.  133. 
Howell  y.  Sambacks,  avowry  for  rent  and  a  nomine  pcsmt 
together,  without  alleging  any  demand ;  yet  upon  demurrer 
it  was  adjudged  that  the  avowry  was  good  for  the  rent, 
although  it  was  bad  for  the  nomine  pcmte,  and  the  avowant 
had  judgment  upon  his  avowry  for  the  rent.  And  the  case 
of  Barber  and  Pomroy,  Style's  Reports,  175.  was  also  (uted. 
But  Hale  chief  baron  said,  that  there  was  no  judgment 
given.  (11) 

And  as  to  the  second  exception,  it  was  argued  that  the 
postea  might  well  stand  with  the  preceding  matter;  for  the 
natural  day  consists  of  24  hours,  and  begins  at  midni^t  and 
ends  the  next  midnight:  Co.  Litt.  135. a.:  but  the  time  of 
payment  of  rent  is  at  the  time  of  sun-set,  and  then  it  shall  be 
demanded,  and  a  tender  thereof  afterwards  comes  too  late ; 
so  the  rent  in  question  might  become  due  at  sun-set,  and 
Thomas  Baskervile  might  afterwards,  and  before  midnight, 
become  of  the  age  of  13  years.  And  it  was  further  argued, 
that  if  the  scilicet  were  repugnant  to  the  postea  it  was  void. 
Hob.  272.  * ;  and  then  the  want  of  a  day  is  only  matter  of 
form,  of  which  no  advantage  can  be  taken  by  the  defendant 
unless  he  had  demurred  specially.  (12) 


(10)  The  difference  seems  to  be  this, 
where  the  duty  to  be  recovered  is  cer- 
tain and  entire  upon  the  face  of  the 
contract  or  specialty,  a  demand  of  more 
than  is  due  is  bad,  and  cannot  be  aided 
by  the  entry  of  a  remittitur  ;  but  where 
the  duty  is  composed  of  several  parcels, 
a  demand  of  more  than  is  due  may  be 
aided  by  a  remittitur  of  the  overplus ; 
for  the  plaintiff  must  recover  according 
to  the  proof,  and  not  to  the  demand. 
Cro.  Jac  499.  PemberUm  v.  Shelton. 
2  Ld.  Raym.  815.  Ingledew  v.  Cripps. 
7  Mod.  88.  S.C.(t) 


(11)  This  is  a  mistake.  In  the  case  of 
Grips  V.  Ingledew^  7  Mod.  87.  the  roll 
in  Barber  v.  Pomroy  was  brought  into 
court,  by  which  it  appeared  that  judg- 
ment was  entered  for  the  plaintiff.  The 
entry  of  the  judgment  is  HiL  24  Car.  1. 
Rol.  951.  See  also  2  Ld.  Raym.  816. 
5  Mod.  215. 

(12)  See  antd,  p.  118.  '  CvOer  v. 
Southern^  169.  Skinner  y,  Andrews,  and 
the  authorities  there  cited.  1  Ld.  Raym. 
367.  Cook  V.  Harris, 


good,  it  is  no  cause  of  demurrer  that 
special  damage  is  laid,  which  is  not 
recoverable.  5  B.  &  A.  712.  Amory 
V.  Brodrick.  1  D.  &  R.  361.  S.  C. 
3  T.  R.  374.  Duffield  v.  Scott. 

(s)  Therefore,  in  covenant  for  seven 
quarters'  rent,  a  plea  pleaded  to  the 


whole  breach,  shewing  a  surrender  be- 
fore the  last  four  of  the  seven  became 
due,  is  bad ;  for  the  breach  is  not  entire, 
and  the  plaintiff  may  recover  for  so  much 
as  he  proves.  5  Taunt  27-  Barnard 
V.  Dudy.     [10  East,  143.  Buckley  t. 


Trin.  22  Car.  11.  Regis. 
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And  in  real  and  mixt  actions  the  time  is  never  inserted,  as     Duppa  v. 
appears  in  20  Ass.  16.  Bro.  tit  Pleading,  62. ;  and  here  it  is      Ma'xo. 
averred  precisely  that  the  said  250/.  were  due  at  the  said  feast  *  ' 
of  St.  John  the  Baptist  1628,  and  afterwards  the  said  Thomas  *  C  ^87  ] 
attained  the  age  of  13  years,  and  that  all  the  rest  of  the  rent 
was  due  ctfter  the  said  Thomas  had  attained  his  age  of  13 
years :  therefore  it  is  precisely  averred,  and  plainly  appears, 
that  the  rent  was  due  in  the  same  manner  as  the  declaration 
supposes ;  and  then  it  is  not  material  upon  what  day  precisely 
the  said  Thomas  attained  the  age  of  13  years,  especially  when 
the  other  party  has  not  demurred  and  shewn  it  for  cause :  and 
Cro.  James,  96.*  and  429.  f  were  cited,  where  it  appears  •  Adams  ▼. 
that  a  scilicet  shall  be  void,  because  it  is  repugnant  to  ikepostea,  *T^oid^v 
and  so  no  day  is  allied,  and  yet  good;  for  the  postea  of  Johnson.  (14) 
itself  is  sufficient,  although  no  day  is  precisely  alleged  (15),  and 
the  scilicet  is  void  as  here ;  wherefore  it  was  prayed  to  affirm 
the  judgment.    But  notwithstanding  this,  the  court,  and  espe-  Though  rent 
cially  Hale  chief  baron,  strongly  inclined  to  reverse  the  judg-  ™^^  ^^ 
ment  for  this  exception ;  and  Hale  said,  that  although  the  time  tendered  before 
of  sun-set  was  the  time  appointed  by  the  L»w  to  demand  rent,  Sttl^lt^l-Ur 
to  take  advantage  of  a  condition  of  re-entry,  and  to  tender  it  saveaforfeiture, 
to  save  a  forfeiture,  yet  the  rent  is  not  due  until  midnight ;  for  J[n\jJ  midnight, 
if  a  man  seised  in  fee  makes  a  lease  for  years,  rendering  rent  at  ^^  therefore  if 
the  feast  of  St  John  the  Baptist^  upon  condition  of  re-entry  for  .unset  and  be- 
non-pavment,  now  the  lessor,  if  he  will  take  advantage  of  the  *?'*  midnight, 

_  _.  •/,\  'Pii-A        the  rent  shun 

condition,  must  demand  it  at  sun-set  (16);  yet  ii  he  dies  after  go  to  the  heir 


(IS)  This  case  was  disapproved  of  by 
Bridgman  C.  J.  1  Sid.  8.  Goodgaine  v. 
Wakefieldf  but  is  recognised  in  Boiler's 
Nin  Prius,  106.  and  seems  now  to  be 
considered  as  good  law. 

(14)  So  1  Black.  Rep.  494, 495.  Bi- 
shop  of  Lincoln  v.  Woljerstan. 

(  5)  See  1  Str.  233.  Hayman  v.  Ro- 
gers. Cro.  Jac.  135.  Osboum  v.  Rider. 
Ibid.  154.  Brigate  v.  Short.   Ibid.  602. 


RuUer  v.  MiUs.  2  Bulstr.  29.  Mirrill 
V.  Smith;  and  see  also  the  stat  16  & 
17  Car.  2.  c.  8. 

(16)  Where  there  is  a  condition  of 
re-entry  reserved  for  non-payment  of 
rent,  several  things  are  required  by  the 
common  law  to  be  previously  done  by 
the  reversioner,  to  entitle  him  to  re- 
enter. 1 .  There  must  be  a  demand  of  the 
rent.    Bro.  Demaunde,  19.  (k)    2.  The 


(h)  Where  a  demand  is  necessary,  it 
may  be  made  by  an  agent  having  suffi- 
cient authority,  which  authority  he  is  not 
boiind  to  shew  unless  required  to  do  so. 
7  East,  363.  Roe  v.  Davis.  In  1  Brod. 
&  Bing.  187.   Doe  v.  Smith,    Wood  B. 


argues  that  the  stat  4  Geo.  2.  c  28.  has 
made  it  compulsory  on  the  landlord  to 
proceed  under  it,  and  that  he  cannot 
proceed  as  at  common  law  by  demand, 
&c  wherever  that  statute  applies. 
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DuppA  V.  sun-eetj  and  before  midnight,  his  Adr  (17)  shall  have  this  rent. 

Mayo.  and  not  his  executors,  which  proves  that  the  rent  is  not  due 

*  until  the  last  minute  of  the  natural  day.     And  as  to  the  other 

exeaoor.  reasou,  he  said,  that  although  the  word  postea  is  sufficient  in 


demand  must  be  of  the  precise  rent  due ; 
for  if  he  demands  a  penny  more  or  less, 
it  will  be  ill.  1  Leon.  305.  Fabian  and 
WindsorVcsse.  S.C.  Cro.Eliz.  201.(0 
S.  It  must  be  made  preeisefy  upon 
the  day  when  the  rent  is  due  and  pay- 
able by  the  lease  to  save  the  forfeiture. 
As  where  the  proviso  i^  <^  that  if  the 
<<  rent  shall  be  behind  and  unpaid  by 
"  the  space  of  30  or  any  other  number 
''  of  days,  after  the  days  of  payment, 
<^  it  shall  be  lawful  for  the  lessor  to  re- 
^'  enter;"  a  demand  must  be  made  on 
the  30th,  or  other  last  day.  Co.  Litt 
202.  a.,  and  Hargrave's  note  (3.) 
Plowd.  172.  b.  173.  a.  BiU  v.  Grange. 
10  Rep.  129.  a.  Clun'%  case.  Plowd. 
70.  a,  b.  Kidwelly  v.  Brand,  Cro* 
Eliz.  48.  Cropp,  v.  Hambledon*  4  Leon. 
180.  Wood  and  Chiver*8  case.  1  Leon. 
142.  Smith  and  Bustards  case.  2  Lutw. 
1139.  JKirbyy.  Green.  4.  It  must  be 
made  a  contfenient  time  before  sunset. 
Ibid,  (fit)  5.  It  must  be  madeupon  the 
landy  and  at  the  most  notorious  place  of 
it  Therefore,  if  there  be  a  dwelling" 
house  upon  the  land,  the  demand  must 
be  at  the  front  or  fore  door,  though  it 


is  not  necessary  to  enter  the  house  not- 
withstanding the  door  be  open.  But  if 
the  tenant  meet  the  lessor  either  on  or 
o^the  land  at  any  time  of  the  last  day 
of  payment,  and  tender  the  rent,  it  is 
sufficient  to  save  a  forfeiture ;  for  the  law 
leans  againt  forfeitures.  Co.  Litt.  201.  b. 
202.  a.  7  Rep.  28.  Maund^s  case. 
Plowd.  70.  a,  b.  Kidwelly  v.  Brand,  Cro. 
Eliz.  73.  Scot  V.  Scot  4  Leon.  180. 
Wood  and  Chivers  case.  7  T.  R.  117. 
Doe  V.  Wandlass,  6.  Unless  a  place 
is  appointed  where  the  rent  is  payable ; 
in  which  case  the  demand  must  be  made 
at  such  place.  Co.  Litt  202.  a.  7*  A 
demand  of  the  rent  must  be  made  in 
fad^  and  so  averred  in  pleading,  al- 
though there  should  be  no  person  on 
the  land  ready  to  pay  it  Plowd.  70.  a,  b. 
Kidwelly  v.  Brand.  1  RoL  Abr.  458. 
8.  If,  after  these  requisites  have  been 
performed  by  the  reversioner,  the  tenant 
n^lects  or  refuses  to  pay  the  rent,  then 
the  reversioner  is  entitled  to  re-enter. 
However  it  is  to  be  observed,  that  no 
actual  entry  is  necessary  to  be  made  by 
him  into  the  land,  but  it  b  sufficient  to 
bring  an  ejectment  only ;  though  it  was 


(/)  [So  where  the  rent  is  payable 
quarterly,  the  demand  must  be  confined 
to  one  quarter's  rent  3  C.  &  P«  613. 
Doe  V.  Paul."}  \ 

(m)  In  4  Taunt.  5S5.  Tinkler  v.  Pren* 
tice,  it  was  held,  that  in  pleading  a  tender 
of  rent  on  the  land  it  must  be  shewn 
that  the  tenant  was  on  the  land  time 
enough  before  sunset  to  have  counted 
the  money.  Wherever,  therefore,  a  de- 
mand or  a  tender  is  not  made  person- 
ally, the  person  making  it  must  be  on 


the  land  time  enough  before  sunset  to 
count  the  money,  and  must  remain  till 
the  sun  has  set  See  Aleyn,  252.  Fa- 
byan  v.  JRewmston.  [And  it  appears 
that,  even  when  the  demand  is  per- 
sonal, it  should  be  made  at  the  last  hour 
of  the  day,  at  sunset ;  for  the  tenant  has 
till  then  to  pay,  and  the  demand  should 
be  made  at  the  time  when  he  is  bound 
to  pay.  3  C.  &  P.  613.  Doe  v.  PawA 
coram  Lord  Tenterden.  See  2  D.  &  R. 
29.  Doe  V.  Srydges.2 
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many  cases,  where  the  party  alleges  it  in  point  of  fact  only,  yet 
here  it  was  insufficient,  because  the  plaintiff  had  mistaken  the 
law ;  for  it  is  not  said  that,  after  the  said/eo^^  of  St  John  the 


DUPPA  V. 

Mayo. 


held  otherwise  until  Lord  Hales  time, 
when  it  was  decided  that  the  entry 
confessed  by  the  defendant  in  the  eject** 
ment  was  sufficient  without  any  actual 
entry;  which  [decision  has  been  ad- 
hered to  ever  since.  1  Vent.  24t8.  Anon. 
2  Ld.  Raym.  750.  Little  v.  HecUon. 
S.  C.  1  Salk.  259.  Post,  319.  Clarke  v. 
PyweU.  3  Burr.  1896,  1897.  Gates  v. 
Brydon.  (n)  It  follows  as  a  necessary 
inference  from  what  has  been  premised, 
that  a  demand  made  (ifter  or  before  the 
last  day  which  the  lessee  has  to  pay 
the  rent  in  order  to  prevent  a  forfei- 
ture, or  off  the  land,  will  not  be  suffi- 
cient to  defeat  the  estate.  7  T.  R.  1 17. 
Doe  V.  Wandlass,  But  now  to  obviate 
these  niceties  in  some  cases,  it  is  en- 
acted by  statute  4  Geo.  2.  c.  28.  s.  2. 
*'  that  in  all  cases  between  landlord 
"  and  tenant,  as  often  as  it  shall  happen 
*'  that  one  half  year's  rent  shall  be  in 
*<  arrear,  and  the  landlord  or  lessor,  to 
''  whom  the  same  is  due,  hath  right  by 
'^  law  to  ^re-enter  for  the  nonpayment 
'<  thereof,  such  landlord  or  lessor  shall 
''  and  may,  without  any  formal  demand 


"  or  re-entry  (o),  serve  a  declaration 
"  in  ejectment  for  the  recovery  of  the 
"  demised  premises ;  or  in  case  the 
''  same  cannot  be  legally  served,  or  no 
''  tenant  be  in  actual  possession  of  the 
<'  premises,  then  to  affix  the  same  upon 
^<  the  door  of  any  demised  messuage, 
"  or  in  case  such  ejectment  shall  not  be 
"  for  the  recovery  of  any  messuage, 
'<  then  upon  some  notorious  place  of 
'<  the  lands,  tenements,  or  heredlta- 
^*  meats,  comprised  in  such  declaration 
"  -in  ejectment,  and  such  affixing  shall 
'<  be  deemed  legal  service  thereof, 
<'  which  service  or  affixing  such  declar- 
"  ation  in  ejectment  shall  stand  in  the 
"  place  and  stead  of  a  demand  and 
*'  re-entry ;  and  in  case  of  judgment 
"  against  the  casual  ejector,  or  nonsuit 
"  for  not  confessing  lease,  entry,  and 
<'  ouster,  it  shall  be  made  appear  to 
**  the  court  where  the  said  suit  is  de- 
*^  pending  by  affidavit,  or  be  proved 
«  upon  the  trial,  in  case  the  defendant 
"  appears,  that  kalfa  year's  rent  voas  due 
'<  before  the  said  declaration  was  served^ 
^'  and  that  no  sufficient  distress  was  to  be 


(«)  2  Dougl.  477.  Goodright  v.  Ca- 
dor.  [2  B.  &  C.  49a  Doe  v.  Masters. 
4  D.  &  R.  45.  S.  C] 

(o)  In  2  M.  &  S.  525.  Doe  v.  Alex- 
ander^ a  question  arose,  whether  the 
statute  removes  the  necessity  of  a  de- 
mand, when  there  is  a  proviso  of  re- 
entry in  case  the  rent  be  in  arrear  a 
certain 'time,  being  lawfuUy  demanded. 
Lord  Ellenborough  C.J.  thought  that 
where  parties  by  their  stipulation  intro- 
duce the  necessity  of  a  demand,  that 
stipulation  is  not  made  null  by  the  sta- 
tute, but  a  demand  must  still  be  made^ 


though  not  a  demand  according  to  the 
niceties  of  the  common  law.  However, 
the  other  judges  of  the  court  of  K.B. 
thought  that  before  the  statute  the'words 
<<  lawfully  demanded"  were  in  substance 
contained  in  the  common  law  proviso, 
and  that  consequently  their  being  ex« 
pressly  stated  since  the  statute  cannot 
vary  the  legal  effect  of  the  proviso :  and 
they  therefore  held  that  a  demand  was 
unnecessary.  [5  B.  &  A.  384. 394.  Doe 
v.  Wilson,  per  Abbott  C.  J.  and  Holroyd 
J.  Accord^ 
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Duppa  verms  Mayo. 


DuppA  V.     Baptist^  Thomas  attained  his  age  of  13  years;  but  it  is  eaid 

Mayo.        \\^i  ^j^f^  ^^  250L  rent  was  due,  to  wit,  upon  the  same  feast, 

'  he  attained  that  age,  and  so  he  has  mistaken  the  law :  for  the 


*^  found  on  the  demised  premises^  counter' 
'<  vailing  the  arrears  then  due  (p),  and 
<'  thai  the  lessor  or  lessors  in  ejectment 
*^  had  power  to  re-enter ;  then  and  in 
"  every  such  case  the  lessor  or  lessors 
*<  in  ejectment  shall  recover  judgment 
<'  and  execution,  in  the  same  manner  as 
^'  if  the  rent  had  been  legally  demanded, 
'<  and  a  re-entry  made  (jq) ;  and  in  case 
<^' the  lessee,  his  assignee,  or  other  person 
**  claiming  or  deriving  under  the  said 
<'  lease,  shall  suffer  judgment  to  be  re- 
**  covered  on  such  ejectment  and  exe- 
'^  cution  to  be  executed  thereon  with- 


*'  out  paying  the  rent  and  arrears, 
''  together  with  full  costs,  and  without 
'<  filing  any  bill  for  relief  in  equity, 
**  within  six  calendar  months  after  such 
'*  execution  executed,  then  and  in  such 
**  case  the  said  lessee,  assignee,  and  all 
**  other  persons  claiming  and  deriving 
<<  under  the  said  lease,  shall  be  barred 
'<  and  foreclosed  from  all  relief  or  re- 
^  medy  in  law  or  equity,  other  than 
"  by  writ  of  error,  for  reversal  of  such 
''  judgment,  in  case  the  same  shaU  be 
^  erroneous ;  and  the  said  landlord  or 
« lessor    shall    from  thenceforth  hold 


(p)  Proof  that  no  sufficient  distress 
was  found  on  the  premises  on  some  one 
day,  after  the  day  on  which  the  rent  is 
payable  to  save  the  forfeiture,  is  primd 
facie  evidence,  and  sufficient  to  bring 
the  case  within  the  statute,  unless  the 
defendant  shew  that  there  was  a  suf- 
ficient distress.  15  East,  286.  Doe  v. 
Fuchau.  Where  the  lease  contains  a 
clause  of  re-entry  for  non-payment  of 
rent,  in  case  no  sufficient  distress  be 
found  upon  the  premises^  the  landlord 
is  bound  to  search  every  part  of  the 
premises.  Forest  19.  Bees  v.  King. 
[But  the  words  *<  no  sufficient  distress," 
mean  no  sufficient  distress  that  can  be 
got  at.  Therefore,  where  the  tenant 
had  locked  up  the  outer  door  of  the 
premises,  so  that  the  landlord  could  not 
get  at  them  to  distrain,  it  was  held 
that  he  was  entitled  to  recover.  M.  & 
Malk.  77.  Doe  v.  Dyson,  coram  Lord 
Tenierden*'] 

(g)  [Therefore,  where  the  declaration 
in  ejectment  is  served,  the  parties  are 
in  the  same  situation  as  if  a  legal  de- 
mand had  been  made  on  the  day  when 
it  ought  to  have  been  made  at  common 


law ;  and  the  title  of  the  landlord  must 
be  taken  to  have  accrued  at  that  tim, 
and  not  on  the  day  on  which  the  de- 
claration in  ejectment  is  served.  Hence, 
it  is  no  ground  of  objection  that  the  day 
of  the  demise  in  the  declaration  is  prior 
to  the  day  of  service.  S  B.  &  C.  754^ 
Doe  V.  Shawcross.  5  D.  &  R.  711.  S.C. 
Indeed,  it  could  ^not  be  after  that  day ; 
because  it  would  then  appear  upon  the 
proof,  that  the  nominal  plaintiff  had  no 
tide  at  the  time  of  service.  3  B.  &  C. 
754s  Accordingly,  it  is  not  ap  essential 
part  of  the  plaintiff's  case  to  prove  the 
day  when  the  declaration  in  ejectment 
was  served.  3  B.  &  C.  755.  per  Bay- 
ley  3,  However^  it  has  been  generally 
considered  necessary  to  prove  the  ser- 
vice, in  order  to  shew  that  half  a  year*s 
rent  was  due  before.  Doe  v.  Sir  F» 
Knowles,  coram  Wtghtman  J.  June, 
1843.  Accord.  A  variance  between  the 
amount  of  rent  proved  to  be  due  and 
the  amount  demanded  by  the  plaintifT 
in  his  particulars  of  breaches  is  not  mate- 
rial. 3  Bing.  3.  Tenny  v.  Moody.  10 
B.  Moore,  252.  S.  C.J 
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plaintiff  supposes  that  the  rent  of  250/.  was  due  upon  that     Duppa  v. 
feast^  although  Thomas  attained  the  age  of   13  years  upon        Mayo. 
the   same   day,   which  is   not  so;    and  then   his   alleging  ^ 


'*  the  said  demised  premises  discharged 
"  from  such  lease.'*  {r)  The  intention 
of  this  Act  was  to  take  off  from  the 
landlord  the  inconvenience  of  his  con- 
tinuing always  liable  to  an  uncertainty 
of  possession,  from  its  remaining  in  the 
power  of  the  tenant  to  offer  him  a  com- 
pensation at  ani/  time  in  order  to  found 
an  application  for  relief  in  equity  (s) ; 
and  to  limit  and  confine  the  tenant  to  six 
calendar  monihsy  after  execution  exe- 
cuted, for  his  doing  this ;  or  else  that  the 
landlord  should  from  thenceforth  hold 
the  demised  premises  discharged  from 
the  lease.  1  Burr.  619.  J^oe  v.  Lewis. 
The  Act  prescribes  a  method  of  pro- 
ceeding in  the  ejectment  in  two  cases, 
viz.  one  in  case  of  judgment  against  the 
casual  ejector ;  the  other  in  case  of  its 
coming  to  a  trial.    In  the  former  case, 


an  affidavit  must  be  made  in  the  court 
where  the  suit  is  depending,  that  half  a 
years  rent  was  due  before  the  declar- 
ation was  served,  and  that  no  sufficient 
distress  was  to  be  found  upon  the  pre- 
mises, countervailing  the  arrears  then 
due,  and  that  the  lessor  had  power  to 
re-enter:  in  the  latter  case,  the  same 
thing  mtut  be  proved  upon  the  trial. 
1  Burr.  620.  Therefore  it  is  held  that 
this  statute  does  not  extend  to  cases 
where  there  is  sufficient  distress  upon 
the  premises,  and  consequently  in  such 
cases  the  lessor  must  still  proceed  at 
common  law  as  before  the  statute. 
7  T.  R.  1 1 7.  Doe  v.  Wandlass.  (t)  So 
much  with  respect  to  a  power  of  re- 
entry. The  same  requisites,  which  have 
been  above  mentioned  as  necessary  to 
entitle  the  lessor  to  re-enter,  are  neces- 


(r)  By  the  4th  sect,  of  the  same  sta- 
tute, the  lessee  or  his  assignee  is  entitled 
to  stay  the  proceedings  on  payment  of 
the  arrears  of  rent  and  costs,  which 
clause  extends  to  the  mortgagee  of  the 
term.  3  Taunt  402.  Doe  d.  Whitfield 
V.  Roe.  [The  court  will  not  extend 
this  relief  to  the  tenant  after  trial.  2  B. 
&  C.  490.  Doe  v.  Masters.  4  D.  &  R. 
45.  S.  C.  And  where  the  ejectment  is 
brought  on  a  forfeiture  by  breach  of 
covenant  to  repair,  the  court  has  no 
power  to  stay  proceedings  upon  terms, 
if  the  lessor  of  the  plaintiff  does  not 
consent.  10  A.  &  £.  71.  Doe  y.Asby. 
2  Perr.  &  D.  302.  S.  C] 

(s)  Courts  of  equity  always  relieved 
against  forfeitures  for  non-payment  of 
rent  See  the  cases  collected  in  Comyn's 
Landlord  and  Tenant,  p.  493.  [See 
also  I  Hare,  109.  Bowser  v, Colby. '\  But 
it  seems  now  to  be  settled  that  they  will 
not  relieve  in  any  case  where  the  for- 

VOL.  I. 


feiture  is  incurred  by  a  breach  of  co- 
venant sounding  wholly  in  damages 
where  the  parties  cannot  be  put  in  statu 
quo.  Ibid,  and  2  Price,  200.  Brace^ 
bridge  v.  Buckley ,  where  all  the  cases 
are  considered.  [See  also  4  Sim.  96. 
Green  v.  Bridges."] 

(t)  [But  by  special  consent  of  the 
parties,  a  re-entry  may  be  for  default  of 
payment  of  rent,  without  the  aid  of  the 
statute,  and  without  any  demand  of  the 
rent  according  to  the  common  law :  as 
whei'e  the  lease  contains  a  proviso  that  if 
the  rent  be  in  arrear  for  twenty-one  days, 
the  lessor  may  re-enter,  *^ although  no  le- 
"  gal  or  formal  demand  shall  be  made  for 
"  payment  thereof."  In  such  ca^,  if  the 
rent  be  in  arrear  for  the  twenty-one  days, 
an  ejectment  may  be  maintained  without 
actual  re-entry,  and  without  any  demand 
of  rent  2  B.  &  C.  490.  Doe  v.  Masters. 
4  D.  &  R.  45.  S.  C] 

QQ 
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Duppa  versus  Mayo. 


DuppA  V.     it  by  a  postea,  where  it  appears  judicially  that  it  was  not 
Mayo.       afterwards,  but  that  Thomas  attained  the  said  age  beforcy  that 
'  is  to  say,  before  the  rent  was  due,  signifies  nothing,  but  is  a 

bad  conclusion  by  the  plaintiff  against  law. 


sary  to  entitle  him  to  recover  a  nomine 
pcen€Bj  as  it  is  called,  which  is  not  con- 
sidered so  much  a  remedy  for  the  re- 
covery of  the  rent^  as  a  penalty  to 
oblige  the  tenant  to  a  punctual  payment 
of  it.  Therefore  where  the  proviso  is, 
that  if  the  rent  be  in  arrear  for  the 
space  of  thirty  days  next  after  the 
days  of  payment,  the  lessee  shall  forfeit 
lOf.  a  day  by  way  of  penalty ;  in  thai 
case,  in  order  to  entitle  the  lessor  to 
recover  the  penalty,  there  must  be  a 
demand  of  the  rent  in  like  manner  in 
every  respect,  as,  we  have  above  seen, 
is  required  in  cases  of  re-entry  for  non- 
payment of  rent.  Co.  Litt  202.  a. 
1  Rol.  Abr.  459.  (Z.)  pi.  3.  Hob.  82. 
Grobham  v.  Thornborough,  133.  How^ 
ell  V.  Samback.  7  T.  R.  117.  A  dis- 
tinction is  taken  between  a  power  to  re- 
enter, or  a  nomine  pcena,  and  a  power 
to  distrain  ;  as  where  a  rent  is  granted 
payable,  &c.  and  in  default  of  payment, 
if  it  be  demanded,  the  grantee  may 
distrain  ;  in  this  case  it  is  held  not  to 
be  necessary  to  make  a  demand  on  the 
day,  as  in  the  case  of  a  re-entry,  or  a 
nomine  pcenoiy  but  he  may  demand  the 
rent  at  any  time  after.  7  Rep.  28.  b. 
Maund%  case.  Co.  Litt  202.  a.   7  T.  R. 

117. 

In  cases  of  conditions  of  reentry  there 
is  a  difference  between  leases  for  Uves 
and  leases  {or  years;  and  with  respect  to 
the  latter,  there  is  also  a  difference  be- 
tween {Kem^  which  arises  entirely  from  the 
manner  in  which  the  condition  of  re- 


entry is  expressed  in  the  lease.  As  to 
leases  for  lives,  it  is  held  that,  if  the  te- 
nant neglect  or  refuse  to  pay  his  rent 
after  a  regular  demand,  or  is  guilty  of  any 
other  breach  of  the  condition  of  re-en- 
try, the  lease  is  only  voidable^  and  there- 
fore  not  determined  until  the  lessor  re- 
enters, that  is,  brings  an  ejectment  for 
the  forfeiture,  though  the  clause  of  the 
condition  should  be,  that  for  the  non- 
payment of  the  rent,  or  the  like,  the 
lease  shaU  cease  and  be  void*  For  it  is 
a  rule,  that  where  an  estate  commences 
by  livery,  it  cannot  be  determined  brfore 
entry*  Plowd.  135,  136.  Browning  v* 
Beston.  Therefore,  if  the  lessor  after 
notice  of  the  forfeiture,  which  is  a  ma- 
terial and  issuable  fact,  (3  Rep.  64.  h. 
Pennant's  case.  2  T.  R.  430,  431.  Roe 
v.  Harrison,)  accepts  rents  which  ac- 
crued due  after,  or  does  any  other  act 
which  amounts  to  a  dispensation  of  the 
forfeiture,  the  lease,  which  was  before 
voidable,  is  thereby  affirmed.  But  if 
there  be  a  lease  for  years,  with  a  con- 
dition that,  for  non-payment  of  the  rent, 
or  the  like,  the  lease  shall  be  null  and 
void,  if  the  lessor  makes  a  legal  demand 
of  the  rent,  and  the  lessee  neglects  or 
refuses  to  pay,  or  if  the  lessee  is  guilty 
of  any  other  breach  of  the  condition  of 
re-entry,  the  lease  is  absolutely  deter- 
mined, and  cannot  be  set  up  again  by 
acceptance  of  rent  due  after  the  breach 
of  the  condition,  or  by  any  other  act. 
Goodright  v.  Davids,  Cowp.  804.  (») 
But  if  in  such  a  lease  the  clause  be,  that 


(m)  Where  the  wqrds  of  the  proviso 
were,  **  that  the  lease  shall  be  deemed 
*<  null  and  void  to  all  intents  and  pur- 


^*  poses "  on  a  certain  default  of  the 
lessee,  it  was  held  that  the  true  con- 
struction of  this  proviso  is,  that  it  shall 
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But  it  was  moved  by  the  court,  that  J<mes  of  counsel  for  the 
plaintiff,  and  Baldwin  seijeant  for  the  defendant,  should  com- 
promise the  matter ;  to  which  the  parties  assented  ;  and  so  the 
matter  was  determined  without  any  judgment ;  but  Duppa 
had  only  300Z.  for  all  the  rent,  as  I  afterwards  heard. 


Duppa  r. 
Mayo. 


c 
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for  non-payment  of  the  rent,  it  should  be 
lawful  far  the  lessor  to  re-enter^  the  lease  is 
only  voidable^  and  may  be  affirmed  by  ac- 
ceptance of  rent  accrued  due  after,  or 


other  act,  if  the  lessor  had  notice  of  the 
breach  of  the  condition  at  the  time. 
Plowd.  ISS.  Brouminff  and  Beston  8  ca&e. 
CcLitt  21 5.  a.  3  Rep.  64.  a,  b.  65.  a,  b. 


be  voidable  only  at  the  option  of  the 
lessor :  for  the  court  will  not  permit  the 
lessee  to   take  advantage  of  his   own 
wrong.   4B.  &A.401.  Doev.Banchs. 
The  same  point  had   been   previously 
determined  in  Rede  v.  Farr,  6  M.  &  S. 
121.     That  was  an  action  against  the 
surety  on  a  bond  conditioned  for  the 
performance  of  the  covenants  in  a  lease, 
in  which  lease  was  a  proviso,  that  if  the 
rent  should  be  in  arrear  a  certain  time, 
whether  demanded   or  not,   the  lease 
should  be  null  and  void  :  the  lessee  pur* 
posely  suffered  the  rent  to  be  in  arrear 
beyond   the    time,    and  then   paid   it, 
and  afterwards  finding  that  his  lease 
was  a  disadvantageous  one,  gave  a  re- 
gular notice  to  quit,  contending  that 
his  lease  had  become  void,  and  that  he 
was  tenant  from  year  to  year  only :  but 
the  court  held  that  the  lease  was  void- 
able only,  and  had  been  set  up  again 
by   the  subsequent  payment    of  rent; 
and   therefore  that  the  defendant,  al- 
though merely  a  surety,  was  liable  for 
breaches  of  covenant  committed  by  the 
lessee  subsequent  to  the  expiration  of 
the  notice  to  quit.     [These  cases  were 
followed  by  that  of  Amshy  v.  Wood" 
ward,  6  B.  &  C.  519.      S.  C.    9  D.  & 
R.  596.,  where  the  proviso,  besides  the 
statement  that,  if  any  of  the  covenants 
should   be   broken,    the    term    should 
cease,  determine,  and  be  utterly  void, 
added,  '<  and  it  shall  be  lawful  to  and  for 
**  the  landlord  into  and  upon  the  demised 


"  premises  tore-enter,"  &c.;  and  it  was 
held  that  this  proviso  did  not  make  the 
lease  absolutely  void,  but  voidable  only 
by  breach  of  covenant.  Thecourt  was  fur- 
ther of  opinion,  that  a  subsequent  receipt 
of  rent  by  the  landlord  was  a  waiver  of 
a  forfeiture ;  and,  per  Lord  Tenterden,  if 
the  proviso  had  been  in  the  Very  words 
found  in  Doe  v.  Bancks  and  Rede  v. 
JFarr,   the   receipt  of  the  rent  would 
have  been  an  admission  that  the  lease 
was  subsisting  at  the  time  when  that 
rent  became   due,   and   he  could   not 
have  afterwards  insisted  on  a  forfeiture, 
previously  committed ;  and,  per  Littledale 
J.,  the  landlord  was  bound  to  re-enter,  in 
order  to  take  advantage  of  the  forfeiture, 
as  in  the  case  of  freehold  interests.    See 
also  4  B.  &  Ad.  664.  Roberts  v.  Davey, 
IM.  *  W.  402.  Doe  v.  Birch.    4  Bing. 
N.  C.  395.  Malins  v.  Freeman.  6  Scott, 
187.  S.  C.    1  Hare,  109.  Bowser  v.  Col- 
by. Accord.      These  authorities  appear 
to  be   strongly  opposed   to,  if  not  to 
overrule,  the  distinction   taken  in  the 
principal  note  above,  between  leases  for 
lives  and  leases  for  years ;  inasmuch  as 
they  seem  to  establish,  that,  although  a 
lease  for  years  contains  a  proviso  that 
it  shall  be  utterly  void  for  non-payment 
of  rent,  or  other  breach  of  covenant,  yet 
it  shall  be  regarded  as  voidable  only,  so 
that  the  landlord,  by  the  acceptance  of 
rent  or   the   like,   with   notice  of  the 
breach,  will  waive  the  forfeiture.] 

Q  Q  2 
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Pennant's  case.  Cowp.SO^.  Goodrighi 
V.  Davids,  It  is  necessary,  therefore,  to 
inquire  what  other  acts  besides  those 
above-mentioned  do  amount  to  a  waiver 
or  dispensation  of  the  forfeiture,  (x) 
Where  the  condition  of  re-entry  is,  ••  in 
<*  case  the  lessee  or  his  assigns  shall 
'<  assign  the  premises  without  licence," 


if  the  lessor  licenses  the  lessee  to  assign 
any  part,  it  is  a  dbpensation  of  the 
whole  condition^  and  the  lessee,  or  his 
assiffnee^  may  assign  a//  the  residue  mth- 
out  licence.  4  Rep.  119>  120.  Dumpers 
case.  S.C.  Cro.£liz.  815,  816.  1  Rol. 
Abr.  471.  (G.)  pi.  1,  2.  (y)  So  where 
the  condition  of  re-entry  is  for  non-pay- 


(x)  Some  positive  act  of  waiver  is 
necessary:  merely  lying  by  and  wit- 
nessing a  forfeiture  by  the  exercise  of 
a  prohibited  trade  is  not  sufficient,  where 
there  has  not  been  any  acceptance  of 
rent  3  Taunt  78.  Doe  v.  Allen. 
[And  it  has  been  doubted  whether  even 
ai  demand  of  rentf  which  has  become  due 
subsequent  to  a  forfeiture,  amounts  to  a 
waiver.  But  see  1  M.  &  W.  402.  Doe 
V.  Birch,  If  the  forfeiture  be  a  conti- 
nuing one,  as  where  it  is  incurred  by 
the  using  of  rooms  in  a  manner  prohi- 
bited by  a  covenant  in  the  lease,  the 
acceptance  of  rent  after  such  user  is  no 
waiver  of  the  forfeiture  incurred  by  a 
subsequent  continuing  user.  9  B.&  C. 
376.  Doe  v.  Woodbridge.  4  Mann.  &  R. 
302.  S.  C.  So  where  there  was  acovenant 
to  insure  the  demised  premises,  and 
keep  them  insured  during  the  term; 
and  the  premises  were  never  insured 
previously  to  a  distress  for  rent,  and  the 
tenant  continued  to  suffer  them  to  re- 
main uninsured  de  die  in  diem  after 
the  distress ;  it  was  held  that  this 
was  a  continuing  breach,  for  which 
the  landlord  might  recover  in  eject- 
ment, on  a  demise  subsequent  to  the 
•distress.  1  B.  &  Ad.  428.  Doe  v.  Pech. 
So  if  a  neglect  to  repair  continues 
from  day  to  day,  that  is  a  continu- 
ing cause  of  forfeiture.  2  Cr.  &  J. 
667.  669.  Doe  v.  Durnford.  But  a 
forfeiture  incurred  by  the  lessee's  be- 
coming insolvent  is  not  a  continuing 
one.  5  B.  &  Ad.  765.  Doe  v.  Pritchard. 
4  Bing.  N.  C.  38.  Doe  v.  Rees.  6  Scott, 
161.  S.  C. — The  receipt  of  rent,  after  an 
ejectment  is  broueht  on  a  forfeiture,  is 


no  waiver  of  such  forfeiture.  1  C.  &  P. 
346.  Doe  v.  Meux. — It  has  been  held, 
that  if  the  conduct  of  the  lessor  has 
been  such  as  to  mislead  the  lessee  into 
neglect  of  a  covenant,  the  lessor  shall 
not  be  allowed  to  insist  on  such  neglect 
85  a  ground  of  re-entry.  R.  &  Moa 
343.  Doe  v.  Rowe.  2  C.  &  P.  246. 
S.  C.  9  C.  &  P.  706.  Doe  y.  SutUm. 
See  also  R.  &  Moo.  29.  Doe  v.  Ekm* 
1 C.  &  P.  155.  S.C.  2Mann.&Gr.  752.] 
(jf)  So  where  the  lessor  has  once  as- 
sented to  an  assignment  of  the  whole 
lease,  the  condition  is  gone.  [And 
equity  has  followed  the  law  in  this 
respect  12  Ves.  191.  Jones  v.  Jonei. 
14  Ves.  173.  BrummeU  v.  Macpher- 
son.  1  Ves.  it  B.  191.  Mather  v.  Found- 
ling HospitaW]  See  the  cases,  post* 
notes  (d)  and  (/).  See  also  5  Taunt 
249.  Lloyd  v.  Crispe,  where  it  was 
laid  down  by  Sir  James  Mansfield 
C.  J.,  that  a  landlord,  by  accepting 
rent  of  the  assignee,  although  he  had 
never  assented  to  the  assignment  in 
writing  according  to  the  terms  of  the 
proviso,  had  waived  the  condition,  and 
that  the  assignee  might  assign  to  an- 
other without  licence.  But  the  landlord, 
by  waiving  his  right  of  re-entry  by  ac- 
ceptance of  rent  from  his  lessee  afler 
one  underlettingy  does  not  lose  bis  right 
to  re-enter  on  a  subsequent  underletting. 
4  Taunt  735.  Doe  v.Bliss.  [5  B.&  Ad. 
771.,  per  Taunton  J.  Ibid.  781.  per 
Patteson  J.]  And  qumre^  Whether,  if 
he  had  by  writing  licensed  an  under- 
lease of  the  whole  premises  for  a  portion 
of  the  term,  the  lessee  could  have  un- 
derlet for  the  residue  of  the  term  with- 
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fnent  of  renU  and  the  lessee  does  not 
pay  it  upon  demand,  yet  if  the  lessor 
afterwards  distrains,  though  for  the  same 
rent  for  which  the  demand  was  made, 
he  has  affirmed  the  lease,  for  he  thereby 
admits  the  continuance  of  it;  because 
at  common  law  no  distress  can  be  made 
after  the  lease  is  determined.  3  Rep. 
64<  b.  Pennants  case.  (2;)  Now  indeed^ 
by  statute  8  Ann.  c.  14.  8.6,  7.)  a  lessor 
may  distrain   in   six   calendar  months 


after  the  determination  of  a  lease  for 
life,  years,  or  at  will,  if  the  lessor*s  title 
or  interest,  and  the  possession  of  the 
tenant,  from  whom  such  rent  became 
due^  be  continuing.  See  1  H.  Bl.  5. 
Beavan  v.  Delahay,  (a)  Where  the 
condition  of  re-entry  is,  <<  if  the  lessee 
*'  shall  underlet,  assign,  or  transfer 
"  the  premises,  or  any  part  thereof, 
^<  without  the  consent  of  the  lessor  in 
'*  writing  under  his  hand  and  seal,"  ac- 


out  further  licence?  It  should  seem 
not;  for  though  in  Dumpor^s  case  a 
licence  to  assign  part  was  held  to  ope- 
rate as  a  licence  to  assign  cUi,  on  the 
ground  that  a  condition  is  entire  and 
cannot  be  apportioned^  and  therefore  a 
licence  to  underlet  part  would  operate 
as  a  licence  to  underlet  all,  yet  a  li- 
cence to  underlet  the  whole  for  a  por- 
tion of  the  term  is  no  apportionment  of 
the  condition,  but  rather  a  suspension 
of  it,  against  which  no  rule  of  law  seems 
to  militate,  inasmuch  as  the  entirety  of 
the  condition  is  preser\'ed ;  and  on  the 
preservation  of  the  entirety  of  the  con- 
dition, the  distinction  noticed  in  the  sub- 
sequent  part  of  the  learned  Serjeant's 
note  turns,  viz.  that  an  assignee  of  part 
of  the  reversion  in  the  whole  premises 
may  take  advantage  of  a  condition,  but 
an  assignee  of  the  whole  reversion  in 
part  of  the  premises  cannot. 

(z)  Where  a  lease  contained  a  clause 
of  re-entry  in  case  the  rent  should  be 
in  arrear  twenty-one  days,  and  there 
should  be  no  sufficient  distress.  Lord 
JBllenborough  held  that  the  landlord 
having  distrained  within  the  twenty-one 
days,  but  continued  in  possession  after, 
did  not  waive  his  right  of  re-entry. 
1  Stark.  411.  Doe  v.  Johnson.  Where 
the  lease  contained  a  general  covenant 
to  repair,  and  also  a  covenant  to  repair 
upon  three  months*  notice.  Lord  Ellen' 
borough  C.J.  held  that  the  landlord,  by 
giving  notice,  had  not  waived  his  right 


of  re-entry  for  the  breach  of  the  general 
covenant  2  Camp.  520.  Hoe  v.  Paine. 
[In  this  case  the  notice  required  the 
tenant  to  repair  ybr^tc;}^. — But  if  the 
notice  had  required  him  to  repair  wiUiin 
three  months,  the  landlord  would  have 
thereby  waived  his  right  of  re-entry  for 
the  breach  of  the  general  covenant 
(although  the  right  of  action  for  the 
breach  of  it  would  have  remained). 
4  B.  &  C.  606.  Doe  v.  Meux.  7  D.  &  K. 
98.  S.C.  If  such  a  notice  did  not  operate 
as  a  waiver  of  the  forfeiture  for  the 
breach  of  the  general  covenant,  the  ex- 
treme injustice  would  follow,  that  the 
landlord  might  bring  ejectment,  after 
the  tenant  had  put  the  premises  into 
complete  repair  pursuant  to  the  notice. 
So  where  the  lease  contains  a  general 
covenant  to  repair,  and  a  proviso  for  re- 
entry upon  breach  of  any  covenant,  and 
also  a  proviso  that  the  landlord,  in  case 
of  non-repair,  may  give  the  tenant  no- 
tice to  repair,  and  in  case  the  repair 
shall  not  be  done  within  a  prescribed 
period,  may  perform  it  himself,  and 
distrain  upon  the  tenant  for  the  ex- 
pense, the  landlord,  by  giving  notice 
under  this  latter  proviso,  will  waive  his 
right  of  re-entry  for  a  breach  of  the 
general  covenant.  5  A.  &  E.  277.  Doe 
V.  Lewis.  6  Nev.  &  M.  764.  S.  C.  See 
4  B.  &  Ad.  84.  Doe  v.  Brindley. 
1  Nev.&M.  1.  S.C] 
(a)  See  post,  Vol.  II.  p.  284.  note  (2> 
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ceptance  by  the  lessor  of  rent  due  after 
a  breach  of  the  condition,  with  notice  of 
it,  is  held  to  be  a  waiver  of  the  forfeit- 
ure. Cowp.  803.  Goodrighi  v.  Davids. 
But  in  such  case  there  can  be  no  express 
licence  given  by  the  lessor  to  underlet, 
&c.  except  bytoridng  under  his  hand  and 
seal:  dk  parol  licence  will  not  do  (6); 
though  acceptance  of  subsequent  rent 
with  notice  is  sufficient  to  waive  the  for- 
feiture. 2  T.  R.  425.  430.  Roe  v.  Har- 
rison, Where  the  condition  of  re-entry 
is,  *<  that  if  the  lessee  shall  assign,  trans" 
"/^>  or  set  over,  or  otherwise  do  and 


M 


put  away  the  indentore  of  demise,  or 
<<  the  premises  thereby  demised,  or  any 
*^  part  thereof,"  &c.  an  underlease  has 
been  held  not  to  be  a  breach  of  the 
condition.  3Wils.234.  Crusoe  y.Bug- 
by,  (c)  But  where  the  condition  is, 
*'  that  if  the  lessee  shall  set,  let,  or  as* 
"  sign  over  the  said  demised  premises, 
"  or  any  part  thereof,  &c."  an  under- 
lease is  considered  to  be  within  the 
terms  of  the  proviso.  2T.R.  425.  Roe 
Harrison*  See  Dean  (lessee  of  Earl 
Stanhope)  v.  Skegg,  2  T.  R.  138.  aad 
Fox  v.  Swann,  Sty.  482,  483.  (rf) 


(b)  [Post,  Vol.  II.  p.  47,  48.  note(l) 
to  Fowell  v.  Forrest  1  V.  &  B.  188. 
Machery.  Foundling  Hospital  3Madd. 
218.   Richardson  y»  Evans.'] 

(c)  [So  where  the  condition  of  re- 
entry was,  if  the  lessee  should  **  grant 
''  any  underlease,  or  let,  set,  or  assign, 
"  transfer,  set  over,  or  otherwise  part 
*'  with"  the  demised  messuage,  or  that 
present  indenture  of  lease,  it  was  held 
that  the  deposit  of  the  lease  with  a  cre- 
ditor, as  a  security  for  the  payment  of 
money  advanced,  was  no  forfeiture.  4 
D.  &  R.  226.  Doe  v.  Hogg.  R.  &  Moo. 
36.     I  C.&P.  160.  S.  C] 

(d)  [See  also    1  Camp.  20.   Doe  v. 
fVorsleg.     12  Ve8.395.  Greenaway  v. 

Adams.  15Ves.265.  Churchy. Brown.] 
So  where  the  tenant  holding  under  a 
similar  condition  entered  into  partner- 
ship with  A.,  and  agreed  that  he  should 
have  the  use  of  a  back  room  and  other 
parts  of  the  premises  exclusively,  and 
of  the  rest  jointly  with  the  tenant,  the 
lease  was  held  to  be  forfeited.  I  M. 
&  S.  297.  Roe  V.  Saks.  [So  where  the 
tenant  engaged,  that  in  case  he  should 
let,  assign,  or  demise,  or  suffer  to  be  oc- 
cupied  by  any  other  person,  without  the 
consent  in  writing  of  the  landlord,  any 
part  of  the  meadow  or  ancient  pasture 
ground  demised,  he  should  pay  an  ad- 
ditional rent;  and  the  tenant,  without 


the  consent  of  the  landlord,  suffered 
other  persons  to  use  small  portions  of 
the  land  for  the  purpose  of  raising  a 
potato  crop ;  it  was  held  that  this  was 
an  occupation  of  the  land  by  other  per* 
sons,  such  as  to  entitle  the  landlord  to 
the  additional  rent :  1  Cr.  M.  &  R.  55. 
Greenslade  v.  Tapscott:  And  the  court 
appeared  to  doubt  the  authority  of 
Doe  V.  Laming,  4  Camp.  77.9  where 
a  clerk  in  the  Post  Office  had  lodged 
for  more  than  a  year  in  a  room  of  the 
demised  premises  (a  coffee-house),  of 
which  he  had  had  exclusive  possession ; 
and  Lord  Ellenborottgh  held  that  this 
was  no  breach  of  the  tenant's  covenant 
not  to  grant  any  underlease  for  any  term 
whatsoever,  or  let,  assign,  transfer,  or 
set  over,  or  otherwise  part  with  the  said 
messuage  &c  or  hb  term  therein,  or 
any  part  thereof,  without  licence,  &c ; 
his  lordship  saying,  that  the  covenant 
could  only  extend  to  such  underletting 
as  a  licence  might  be  expected  to  be 
applied  for ;  and  who  ever  heard  of  a 
licence  from  a  landlord  to  take  in  a 
lodger?] 

An  assignment  by  operation  of  law, 
as  by  the  bankruptcy  of  the  lessee,  is  no 
forfeiture ;  2  Eq.  Cas.  Abr.  lOa  Go- 
ring V.  Warner.  2  Atk.  219.  Phi^ 
V.  Hoare.  Ambl.  480.  S.  C.  3  M.  &  S. 
353.     Doe  v.  Bevan ;"  wnXeas  it  be  ex- 
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At  the  common  law,  an  assignee  or    for  a  condition  broken ;   for,  to  prevent 
grantee  of  a  reversion  could  not  enter    all  maintenance,  the  common  law  did  not 


pressly  covenanted  that  the  lease  shall 
be  forfeited  by  the  bankruptcy  of  the 
lessee.  2  T.  R.  133.  Roe  v.  GaUiers. 
See  also  6  T.  R.  684«.  Domett  v,  Bedford* 
[I  Cr.  M.  &  R.  405.  Doe  v.  David. 
So  where  the  lessee  by  deed  conveyed 
all  his  property  to  trustees  for  the  be- 
nefit of  his  creditors,  and  subsequently 
a  commission  issued  against  him,  and  he 
was  found  bankrupt ;  it  was  held  that 
the  deed,  being  an  act  of  bankruptcy 
and  void,  did  not  operate  as  a  valid  as- 
signment of  the  lease,  which  therefore 
passed  to  the  assignees,  and  so  no  for- 
feiture. 5  B.  &  C.  308.  Doe  v.  Pow- 
elL  8  D.  &  R.  35.  S.  C.  2  Y.  &  Jerv. 
372.  Powell  V.  Lloyd,"]  Neither  is  an 
assignment  by  the  sheriff  under  a^. 
fa.  ;  8  T.  R.  58.  Doe  v.  Carter ;  .un- 
less the  lessee  by  his  own  voluntary 
^ct  procures  or  occasions  the  lease  to 
be  taken  in  execution ;  8  T.  R.  300. 
Doe  V.  Carter  ;  or  the  lease  is  made  to 
depend  on  the  actual  occupancy  of  the 
premises  by  the  lessee.  2  East,  481. 
Doe  V.  Hawke.  8  East,  185.  Doe  v. 
Clarke.  Where  the  proviso  contains 
an  exception  of  assignments  by  will,  the 
executors  or  legatee  cannot  therefore 
assign  without  licence  ;  but  where  they 
nad  done  so,  and  the  lessor  had  ac- 
cepted rent  of  their  assignee,  the  con- 
dition was  held  to  be  waived,  and  that  the 
assignee  might  assign  without  licence. 
6  Taunt.  249.  Lloyd  w,  Crispe,  In  the 
same  case  it  was  held,  that  the  vendor 
of  a  term  is  bound  to  procure  the  lessor's 
licence  to  the  assignment,  and  not  the 
vendee.  Under  a  covenant  not  to  carry 
on,  or  suffer  to  be  carried  on,  any  trade  or 
business^  an  assignment  to  a  schoolmas- 
ter was  held  to  be  a  forfeiture.  1  M.  &  S. 
95.  Doe  V.  Keeling.  [Bat  where  the 
lessee  covenanted  that  he  would  not  do 


any  act,  matter,  or  thing,  upon  the  de- 
mised premises,  which  might  be,  grow, 
or  lead  to  the  damage^  annoyance,  or 
disturbance  of  the  lessor,  or  any  of  his 
tenants,  or  to  auy  part  of  the  neighbour- 
hood ;  and  the  proviso  for  re-entry  was 
that  the  lessee  should  not  permit  any  per- 
son to  inhabit  the  premises,  who  should 
carry  on  certain  specified  trades  or 
businesses  (that  of  a  licensed  victualler 
not  being  any  of  these),  or  any  other 
business  that  might  be,  or  grow,  or  lead 
to  be  offensive,  or  any  annoyance  or 
disturbance  to  any  of  the  lessor's  ten- 
ants; it  was  held  that  the  opening  of 
a  public-house  on  the  premises  was  not 
a  breach  of  the  covenant  or  proviso. 
1  B.  &  C.  713.  Jones  v.  Thome.  3  D.  & 
R.  152.  S.  C.  Again,  under  a  covenant  in 
a  lease  of  a  house,  not  to  use  or  exercise 
the  trades  or  businesses  of  a  butcher, 
baker,  slaughterman,  melter  of  tallow, 
tallow-chandler,  tobacco-pipe  burner, 
soap-maker,  sugar-baker,  fellmonger, 
dyer,  distiller,  victualler,  vintner,  tavern- 
keeper,  or  cofiee-house  keeper,  tanner, 
common  brewer,  or  any  offetmve  trade, 
without  licence ;  it  was  held  that  the 
lease  was  not  forfeited  by  carrying  on 
any  occupation  besides  a  trade;  and  that 
it  was  not  a  trade  to  use  the  house  as  a 
private  lunatic  asylum,  the  word  trade  in 
this  covenant  being  applicable  only  to  a 
business  conducted  by  buying  and  sell-* 
ing.  2  A.  &  E.  161.  Doe  v.  Bird.  4 
Nev.  &  M.  285.  S.  C.  The  general  rule 
is,  that  a  clause  of  re-entry  be  construed 
strictly.  Accordingly,  a  proviso  in  a 
lease,  giving  power  of  re-en tr}--  if  the 
tenant  make  default  in  performance 
of  any  of  the  clauses  by  the  space  of 
thirty  days  af^r  notice ^  was  held  not  to 
apply  to  a  breach  of  a  covenant  not  to 
allow  alterations  in  the  premises,  or  suf-* 
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allow  an  assignment  of  a  title  of  entry 
or  re-entry.  Co.  Litt  214.  But  if  the 
estate  ceased  by  breach  of  the  condition 
without  entry,  as  where  in  a  lease  for 
years  the  lease  is  to  be  wnd  by  breach 
of  the  condition,  the  assignee  of  the  re- 
version might  take  advantage  of  it  at  the 
common  law.  Co.  Litt.  214.  b.  215.  a. 
1  Rol.  Abr.  473.  8  Rep.  65.  a.  P«i- 
natU's  case.  But  where  a  lease  for  life 
was  with  such  a  condition,  or  a  lease  for 
years,  with  a  condition  that  if  such  a 
thing  be  done  t/te  lessor  shall  re-enter^ 
the  grantee  of  the  reversion  could  not 
enter  by  the  common  law.  Co.  Litt. 
215.  a.  But  by  statute  32  H.  8.  c.  34. 
it  is  enacted  (among  other  things),  that 
all  persons  being  grantees  or  assignees 
to  the  king,  or  to  or  by  any  other  per- 
son, and  the  heirs,  executors,  successors, 
and  assigns  of  every  of  them,  shall  and 


may  have  and  enjoy  all  and  every  such 
like  advantages  against  the  lessees,  their 
executors,  administrators,  and  assigns, 
by  entry  -for  non-payment  of  rent,  or 
for  doing  of  waste>  or  other  forfeiture, 
as  the  lessors  or  grantors  themselves,  or 
their  heirs,  should  have  had  and  enjoyed. 
Upon  this  statute  it  is  held,  that  not 
only  an  assignee  of  the  reversion  in/se, 
but  also  for  life  or  years^  shall  take  ad- 
vantage of  a  condition  of  re-entry.  Co. 
Litt.  215.  a.  But  an  assignee  of /xiit  of 
the  reversion  is  not  within  the  statute; 
as  if  a  lease  be  made  of  three  acres  upon 
condition  of  re-entry,  the  assignee  of  the 
reversion  of  two  acres  shall  not  enter  for 
a  breach  of  the  condition  ;  for  the  con- 
dition being  entire  cannot  be  appor- 
tioned by  the  act  of  the  parties,  but 
shall  be  destroyed.  Co.  Litt.  215.  a. 
Dyer,  309.  a.   4  Rep.  120.  a,  b.    Dum- 


fer  new  buildings  to  be  made  on  them 
without  permission.  1  B.  &  Ad.  715. 
Doe  V.  Marchetti.  So  a  proviso  for  re- 
entry, if  the  lessee  **  shall  do  or  cause  to 
^*  be  done  any  act^  matter,  or  thing, 
**  contrary  to  and  in  breach  of  any  of 
*'  the  covenants,"  was  held  not  to  apply 
to  a  breach  of  a  covenant  to  repair, 
the  omission  to  repair  not  being  an 
act  done  within  the  meaning  of  the 
proviso.  3  B.  &  Ad.  299.  Doe  v.  Ste-- 
vens.  However,  in  Doe  v.  EUam^  M. 
&  Malk.  189.  Lord  Tenterden  said, 
that  he  did  not  think  that  provisoes  for 
re-entry  were  to  be  construed  with  the 
strictness  of  conditions  at  common  law; 
but  that,  being  matters  of  contract  be- 
tween the  parties,  they  should  be  con- 
strued as  other  contracts,  according  to 
fair  and  obvious  construction,  without 
favour  to  either  side.  See  also  3  B.  &  Ad. 
402.  Doe  V.  Jepson.  Where  the  for- 
feiture relied  on  is  a  breach  of  covenant 
by  the  lessee's  omitting  to  do  some  act, 
it  lies  on  the  lessor  to  give  some  evi- 
dence of  the  omission.     2  C.  &  P.  245. 


Doe  V.  Robson,  Accordingly,  where  the 
alleged  forfeiture  was  by  breach  of  a 
covenant  to  insure  in  some  office,  in  or 
near  London^  it  was  held  that  the  omis- 
sion to  insure  must  be  proved  by  the 
the  plaintiff.  8  A.  &  £.  571.  Doey. 
Whitehead.  3  Nev.  &  P.  557.  S.  C.  — 
The  landlord's  re-entry  for  a  forfeiture  is 
no  bar  to  an  action  of  covenant  for 
a  breach  accrued  before  the  re-entry, 
notwithstanding,  by  the  terms  of  the 
condition  of  re-entry,  the  landlord  is  to 
have  the  premises  again,  '*  as  if  this  in- 
'<  denture  had  never  been  made ;  "  for 
this  means  only  that  he  is  to  have  them 
from  the  time  of  re-entry,  as  if  the  inden- 
ture had  not  been  made.  4Biug.  N.C. 
178.  Hartshorne  v.  Watson.  5  Scott, 
506.  S.C. — The  landlord,  on  re-entry, 
is  entitled  to  the  emblements  which  he 
finds  growing  on  the  land,  in  all  cases 
where  the  condition  of  re-entry  is  for  a 
forfeiture  occasioned  by  the  act  of  the 
lessee,  or  in  consequence  of  his  act 
7  Bing.  154.  Davis  v.  Byton,  4  Moo. 
&P.820.   S.C] 
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jsor's  case.  5  Rep.  55.  b.  1  Rol.  Abr. 
472.  Moor,  98.  Cro.  Etiz.  833.  4  Leon. 
27-  (e)  But  an  assignee  of  reversion 
shall  not  take  advantage  of  a  breach 
of  every  condition  of  re-entry,  but  only 
of  th6  conditions  mentioned  in  the  sta- 
tttte,  (viz,)  for  non-payment  of  rent, 
for  doing  waste  or  other  matter  of 
the  salne  nature;  for  though  the  sta- 
tute speaks  of  other  foffeiture,  yet  it  \a 
to  be  understood  only  of  other  forfeiture 
of  the  same  nature  ;  such  as  of  a  condi- 
tion to  do  a  thing  incident  to  the  rever- 
sion, as  payment  of  rent  Ls,  or  for  the 
benefit  of  the  estate,  as  the  not  doing  of 
waste  is ;  Co.  Litt.  215.  b. ;  and  not  of 
conditions  to  do,  or  not  to  do,  collateral 


acts.  Ante,  p.  240*  Therefore  it  has  been 
doubted  whether  the  assignee  of  the  re- 
version can  take  advantage  of  a  condi- 
tion of  re-entry,  if  the  lessee  shall  assign 
without  licence.  SirT.Raym.250.  ZtMX» 
y.  How.  See  Litt  s.  347.  Perkins, 
831.  Fearne,  192.  A  covenant  not  to 
assign  does  not  ruii  with  the  land,  and 
assignees  are  not  bound  unless  named. 
2  Atk.  219.  PhUpot  v.  Hoare.  (/) 
Whence  it  seems  to  follow  that  a  con- 
dition of  rC'.entryy  if  the  lessee  assigns 
without  licence,  is  not  within  the  sta- 
tute, and  that  the  assignee  of  the  rever- 
sion cannot  muntain  an  ejectment  for 
a  breach  of  such  a  condition  any  more 
than  he  could  do  at  the  common  law.  (g) 


(e)  See  2  B.  &  A.  105.  Twynam  v. 
Pichard,  that  an. assignee  of  the  rever- 
sion in  part  of  the  land  may  maintain 
covenant  by  virtue  of  the  statute  32.  H. 
8.,  although  he  cannot  enter  for  condi- 
dition  broken. 

(/)  "  It  cannot  run  with  the  land  : 
'*  because  the  question  of  its  running 
*'  with  the  land  supposes  an  assignment, 
**  and  the  very  assignment  by  act  of 
'*  law,  or  with  the  licence  of  the  lessor, 
"  destroys  the  covenant."  —  Comyn  on 
Landlords  and  Tenants,  p.  220.  citing 
3  Wils.  33.  Bally  v.  WeUs.  5  Taunt 
795.  Doe  v.  Smith.  2  Marsh.  395.  S.C. 
where  it  was  held  that  a  lessee  bank- 
rupt, coming  in  as  assignee  of  his  own 
assignees,  was  discharged  from  his  own 
covenant  not  to  assign  without  licence. 
See  also  the  cases  in  note  (d).  [But 
in  Doe  v.  Smithy  the  covenant  did  not 
name  assigns  :  where  it  does,  it  should 
seem  that  they  will  be  bound  by  it  8  B. 
&C.486.  Paul  y.  Nurse,  2Mann.  &R. 
525.  S.  C.  And  although  the  condition 
for  re-entry  is  destroyed  when  the  les- 
sor has  licensed  an  assignment,  yet  it 
may  be  doubted  whether  it  is  correct  to 
say  that  the  covenant  is  destroyed ;  and 
still  more  so,  when  he'  has  merely  waived 


the  forfeiture.  See  2  Mann.  &  Gr.  729. 
751.  West  V.  Blakeway.  3  Scott,  N.R. 
199.  215,  216.  S.  C] 

(g)  In  order  to  take  advantage  of  a 
condition  of  re-entry,  it  is  not  necessary 
that  the  party  should  have  any  reversion 
in  the  land.  2  B.  &  A.  168.  Doe  v. 
JBaieman.  [But  a  power  of  re-entry 
cannot  be  reserved  to  a  stranger  to  the 
legal  interest,  whose  real  title  is  dis- 
closed on  the  lease.  4  Taunt  23.  Doe 
Lawrence.  2  Cr.  &  J.  232.  Doe  v. 
Adams,  Therefore  where  a  man  be- 
queathed certain  leasehold  premises  to 
trustees,  on  trust  to  permit  and  suffer 
his  wife  to  receive  the  rents,  &c. ;  and 
afterwards  the  surviving  trustee  and  the 
widow  granted  a  lease  of  the  premises, 
the  rent  to  be  paid  to  the  widow,  and 
the  lessors  reserved  a  power  of  re-entry 
on  non-payment  of  the  rent,  and  the 
lease  disclosed  the  title  of  the  widow, 
who,  after  the  death  of  the  trustee,  en- 
tered on  the  premises  ;  it  was  held  that^ 
being  a  stranger  to  the  legal  estate,  the 
power  of  re-entry  could  not  be  reserved 
to  her,  and  that  the  lease  operated  as  a 
lease  by  the  trustee,  and  a  confirm- 
ation by  her.  2  Cr.  &  J.  674.  Doe  v. 
Goldsmith,    Where  in  an  under-lease  it 
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(17)  So  10  Rep.  127.  b.  C7tiit's  case^ 
-—  This  opinion  of  Lord  Hak  was  de- 
nied by  counsel  in  argument  in  Lord 
Hockinffham  Y.  Penrice.  1  P.  Will.  177, 
178.  and  2  Saik.  578.  and  the  case  of 
Southern  v.  BeUasiSy  decided  by  Mr. 
Justice  Tracffy  was  cited  as  an  autho- 
rity against  it.  But  the  last  case,  and 
a  similar  one  determined  by  Lord  Mae* 
clesfiM  in  Prec.  Chan.  555*  and  1  P. 
Will.  180.  Earl  of  Strafford  ▼.  Lady 
WentwoT^  do  not  at  all  contradict  this 
position  of  Lord  Hale^  but  are  plainly 
distinguishable.  For  Lord  Macclesfield 
cited  Southern  v.  Beliasis  and  ap- 
proved of  it ;  but  took  a  difference  be- 
tween a  lease  qiade  by  tenant  in  fee^ 
or  under  a  power  (the  former  of  which 


is  the  case  put  by  Lord  Hale)y  and  oae 
made  by  a  bare  tenant  for  life  ;  in  the 
latter  case,  if  the  lessor  lives  to  the  be- 
ginning  of  the  rent-day,  at  which  time 
a  voluntary  payment  of  rent  might  be 
made  (vide  10  Rep.  127*  b.),  that  is  suf- 
ficient to  entitle  the  executor  to  tiie 
rent  rather  than  it  should  be  lost ;  but 
in  the  former  case,  by  the  death  of  the 
lessor  before  the  last  instant,  the  rent 
will  go  along  with  the  land  to  him  in 
the  reversion  or  remainder,  because 
being  payable  on  those  days  during  die 
term,  the  lessee  has  till  the  last  instant 
to  pay  his  rent ;  and  consequently  the 
lessor  dying  before  it  was  completely 
due,  his  representatives  can  make  no 
title  to  it  (A) 


was  provided  that  the  lessee anJ/Ae  origin 
ncd  lessor  might  re-enter  for  any  breach 
of  covenant,  it  was  held,  that  the  lessee 
alone  might  maintain  ejectment  for  a 
forfeiture  incurred  by  the  under-lessee. 
4  Ring.  276.  Doe  v.  White.  12  B.  Moore, 
526.  S.  C.  As  to  what  form  of  words 
will  make  a  condition  of  re-entry,  see 
8  B.  &  C.  308.  Doev.  Watt.  1  Mann.  & 
R.  694.  S.  C.  4  C.  &  P.  3.  Doe  v.  Kneller. 
It  is  not  essential  that  the  lease  should 
be  under  seal.  8  B.  &  C.  308.  1  Mann. 
&  R.  694. —  It  is  a  good  defence  to  an 
ejectment  for  a  forfeiture,  that  the  land- 
lord, after  the  execution  of  the  lease, 
conveyed  away  his  title  to  the  premises 
by  mortgage.  5  B.  &  Ad.  1065.  Doe 
V.  Edwards.  3  Nev.  &  M.  193.  S.  C] 
(A)  And  so  is  the  law  at  this  day, 
[in  cases  of  leases  granted  before  the 
passing  of  the  stat.  4  W.  4.  c.  22.], 
notwithstanding  the  statute  hereinafter 
mentioned.  2  Madd.  268.  Norris  v. 
Harrison. —  By  statute  1 1  Geo.  2.  c.  19. 
s.  15.  it  is  enacted,  *'  That  where  any 
**  tenant  for  life  shall  happen  to  die  be- 
'<  fore  or  on  the  day  on  which  any 
'*  rent  was  reserved  or  made  payable 


'<  upon  any  demise  or  lease  of  any  lands, 
*<  tenements,  or  hereditaments,  which 
<<  determined  on  the  death  of  such  tenant 
'<  for  life,  the  executors  or  administrators 
"  of  such  tenant  for  life  shall  and  may, 
<<  in  an  action  on  the  case,  recover  of 
'*  and  from  such  under-tenant  or  under- 
*'  tenants  of  .such  lands,  tenements,  or 
'*  hereditaments,  if  such  tenant  for  life 
'*  die  on  the  day  on  which  the  same 
<^  was  made  payable,  the  whole,  or  if 
"  before  such  day,  then  a  proportion, 
'*  of  such  rent,  according  to  the  time 
<<  such  tenant  for  life  lived,  of  the  last 
year,  or  quarter  of  a  year,  or  other 
time  in  which  the  said  rent  was  grow- 
"  ing  due  as  aforesaid,  making  all  just 
allowances,  or  a  proportionable  part 
thereof  respectively."  This  statute 
applies  to  all  cases  where  the  lease  de- 
termines by  the  death  of  the  tenant  for 
life :  therefore,  where  the  tenant  for  life 
has  a  power  to  make  leases  upon  certain 
terms,  but  in  fact  makes  leases  not  pur- 
suant to  the  power,  upon  his  death  the 
rent  must  be  apportioned ;  1  SwansL 
337*  Exparte  Smyth  ;  and  see  the  ela- 
borate notes  of  the  reporter  in  the  same 


cc 


i( 


C( 


<( 


Trin.  22  Car,  11.  Regis. 


288^ 


oasCy  and  Clarkson  v.  Lord  Scarborough 
there  cited.  In  those  cases  the  tenant 
for  life  having  a  power  to  lease  by  deed, 
with  certain  covenants,  had  leased  by 
parol  from  year  to  year.  It  should  seem, 
however,  that  if  the  lease,  or  an  agree- 
ment for  it,  be  in  writing,  and  under 
such  circumstances  that  the  tenant  must 
be  considered  in  equity  as  a  purchaser, 
the  contract,  although  not  made  strictly 
pursuant  to  the  power,  will  be  enforced 
in  equity  to  the  extent  of  the  power, 
and  of  course  the  statute  will  not  apply. 

1  Swanst  357*  Exparte  Smyth,  note. 
Whether  the  executors  of  tenant  in  tail, 
who  has  made  leases,  void  as  against  the 
remainder-man,  and  dies  without  issue, 
be  within  the  equity  of  this  statute,  seems 
doubtful.     Ambl.  198.     Paget  v.  Gee^ 

2  Bro.  C.  C.  659.  Vernon  v.  Vernon, 
Whitfield  V.  Pindar  there  cited.  8  Ves. 
308.  Hawkins  v.  Kelly,  The  utmost  ex. 
tent  of  the  cases  is,  that  if  the  remainder- 
man has  received  the  whole  rent,  he  shall 
account  in  equity  to  the  executors  of 
the  tenant  in  tail.  It  is  questioned  by 
Mansfield  C.  J.  in  3  Taunt.  331.  Wgk- 
ham  V.  Wyhhamy  whether  the  executors 
of  tenant  pur  auter  vie  are  within  this 
statute.  But,  with  submission,  that 
question  can  hardly  arise  ;  for  it  should 
seem  that  either  the  special  occupant, 
or  executor  or  administrator,  or  devisee 
of  tenant  pur  auter  vie  would  be  bound 
by  a  lease  granted  by  him  in  his  life- 
time, and  the  rent  payable  under  that 
lease  would  of  course  go  with  the  rever- 
sion, since  the  lessee's  interest  in  such 
case  is  not  determined  by  the  death  of 
tenant  pur  auter  vie,  but  by  the  death 
of  cestui  que  vie.  Probably  there  is  an 
error  in  the  report,  and  the  question  in- 
tended to  be  put  by  Mansfield  C.  J.  was, 
whether  it  had  ever  been  determined 
that  tenant  pur  atUer  vie  was  entitled  to 
a  portion  of  the  rent  under  this  statute, 
where  cestui  que  vie  died  between  two 
rent-days.     That  he  is  within  the  mis- 


chief of  the  Act  seems  clear,  for  other- 
wise the  rent  would  be  lost :  and  it  is  no 
answer  to  say  that  he  might  have  pro- 
vided for  the  case  by  express  covenant, 
for  so  might  tenant  for  his  own  life. 
The  words  of  the  statute,  however,  con- 
fine its  operation  to  executors  of  tenant 
for  life,  and  it  might  probably  be  consi- 
dered too  great  an  extension  of  the 
equity  of  it,  if  tenant  pttr  auter  vie  were 
held  to  be  entitled  to  its  benefit. 

[These  questions  have  been  cleared 
by  the  passing  of  the  stat.  4  W.  4. 
c.  22.  which,  after  reciting  the  stat. 
11  Geo.  2.  c.  19.  and  that  «<  doubts 
"  have  been  entertained  whether  the 
«  provisions  of  the  said  Act  apply  to 
*'  every  case  in  which  the  interests  of 
'^  tenants  determine  on  the  death  of  the 
**  person  by  whom  such  interests  have 
<<  been  created,  and  on  the  death  of  any 
**  life  or  lives  for  which  such  person 
'*  was  entitled  to  the  lands  demised, 
*<  although  every  such  case  is  within 
"  the  mischief  intended  to  have  been 
"  remedied  and  prevented  by  the  said 
**  Act ;  and  it  is  therefore  desirable  that 
**  such  doubts  should  be  removed  by  a 
"  declaratory  law :  and  whereas,  by 
^*  law,  rents,  annuities,  and  other  pay- 
**  ments  due  at  fixed  or  stated  periods 
*'  are  not  apportionable  (unless  express 
**  provision  be  made  for  the  purpose), 
**  from  which  it  often  happens  that  per- 
"  sons  (and  their  representatives)  whose 
"  income  is  wholly  or  principally  de- 
"  rived  from  these  sources^  by  the  de- 
"  termination  thereof  before  the  period 
"  of  payment  arrives,  are  deprived  of 
<*  means  to  satisfy  just  demands,  and 
**  other  evils  arise  from  such  rents, 
annuities,  and  other  payments  not 
being  apportionable,  which  evils  re- 
"  quire  remedy,"  it  is  enacted,  "  that 
'*  rents  reserved  and  made  payable  on 
<*  any  demise  or  lease  of  lands,  tene- 
"  ments,  or  hereditaments,  which  have 
*^  been  and  shdU  be  made,  and  which 


« 


c< 


288  A 


l)uppa  versus  Mayo. 


u 
« 

Ci 

i< 
<c 

(( 

(C 

« 

i( 

« 

<c 
(( 
(( 
« 

i< 

<( 

<{ 
»< 

<( 
{( 
« 
iC 

c« 

« 
i( 
« 

«( 
i( 
<( 

« 

cc 

C4 


leases  or  demises  determined  or  shall 
determine  on  the  death  of  the  person 
making  the  same  (although  such  per* 
son  was  not  strictly  tenant  for  life 
thereof),  or  on  the  death  of  the  life 
or  lives  for  which  such  person  was 
entitled  to  such  hereditaments,  shall, 
so  far  as  respects  the  rents  reserved 
by  such  leases,  and  the  recovery  of  a 
proportion  thereof  by  the  person 
granting  the  same,  his  or  her  execu- 
tors or  administrators  (as  the  case 
may  be),  be  considered  as  within  the 
provisions  of  the  said  recited  Act.*' 
And  by  sect.  2.,  '*  from  and  after  the 
passing  of  this  Act,  all  rents  service 
reserved  on  any  lease  by  a  tenant  in 
fee,  or  for  any  life  interest,  or  by  any 
lease  granted  under  any  power  {and 
which  leases  shall  have  been  granted 
after  the  passing  of  this  Act  [Royal 
Assent,  June  16.  18S4]  ),  and  all  rents 
charge,  and  other  rents,  annuities, 
pensions,  dividends,  moduses,  com- 
positions, and  all  other  payments  of 
every  description,  in  the  United  King- 
dom of  Great  Britain  and  Ireland, 
made  payable  or  coming  due  at  fixed 
periods  underany  instrument  that  shall 
be  executed  after  the  passing  of  this 
Actf  or  (being  a  will  or  testamentary 
instrument)  that  shall  come  into  oper^ 
ation  after  the  passing  of  this  Acty 
shall  be  apportioned  so  and  in  such 
manner  that  on  the  death  of  any  per- 
son interested  in  any  such  rents,  an* 
nuities,  pensions,  dividends,  moduses, 
compositions,  or  other  payments  as 
aforesaid,  or  in  the  estate,  fund,  office, 
or  benefice,  from  or  in  respect  of 
which  the  same  shall  be  issuing  or 
derived,  or  on  the  determination  by 
any  other  means  whatsoever  of  the 
interest  of  any  such  person,  he  or 
she,  and  his  or  her  executors,  adminis- 
trators, or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,  an- 
nuities, pensions,  dividends,  moduses, 
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compositions,  and  other  payments  ac- 
cording to  the  time  which  shall  have 
elapsed  from  the  commencemeDt  or 
last  period  of  payment  thereof  re- 
spectively (as  the  case  may  be),  in- 
*'  eluding  the  day  of  the  death  of  such 
**  person,  or  of  the  determination  of  hb 
or  her  interest,  all  just  allowances 
and  deductions  in  respect  of  cbaiges 
'*  on  such  rents,  annuities,  pensions, 
<*  dividends,  moduses,  compositions,  and 
**  other  payments  being  made ;  and  that 
**  every  such  person,  his  or  her  execa^ 
^  tors,  administrators,  and  assigns,  shall 
**  have  such  and  the  same  remedies  at 
*<  law  and  in  equity  for  recovering  such 
*'  apportioned  parts  of  the  said  rents, 
<^  annuities,  pensions,  dividends,  mo- 
*<  duses,  compositions,  and  other  pay- 
^  ments,  when  the  entire  portion  of 
^  which  such  apportioned  parts  shall 
*'  form  part  shall  become  due  and  paj- 
<*  able,  and  not  before,  as  he,  she,  or 
"  they  would  have  had  for  recovering 
'*  and  obtaining  such  entire  rents,  ao- 
*'  unities,  pensions,  dividends,  moduses, 
<<  compositions,  and  other  payments  if 
"  entitled  thereto,  but  so  that  persoDS 
<*  liable  to  pay  rents  reserved  by  anj 
**  lease  or  demise,  and  the  lands,  tene- 
'<  ments,  and  hereditaments  comprised 
^'  therein,  shall  not  be  resorted  to  for 
"  such  apportioned  parts  specifically  as 
*^  aforesaid,  but  the  entire  rents  of  which 
**  such  portions  shall  form  a  part,  shall 
<«  be  received  and  recovered  by  the  per- 
son or  persons  who,  if  this  Act  had 
not  passed,  would  have  been  entitled 
^  to  such  entire  rents ;  and  such  por- 
*'  tions  shall  be  recoverable  from  such 
<'  person  or  persons  by  the  parties  en- 
'*  titled  to  the  same  under  this  Act  in 
*'  any  action  or  suit  at  law  or  in  equity." 
And  by  sect.  3.  **  the  provisions  herein 
'<  contained  shall  not  apply  to  any  case 
'<  in  which  it  shall  be  expressly  stipu- 
**  lated  that  no  apportionment  shall  take 
«  place,  or  to  annual  sums  made  pay* 
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**  able  in  policies  of  assurance  of  any 
«  description/' 

The  first  section  of  this  Act  does  not 
appear  to  provide  for  the  case  of  a  lease 
made  by  a  tenant  in  fee  to  a  tenant  for 
life  reserving  rent ;  and  therefore  where 
such  a  lease,  having  been  granted  be- 
fore the  passing  of  the  Act,  determines 
by  the  death  of  the  lessee  for  life  be- 
tween  the  two  rent  days,  the  rent  is  lost 
and  cannot  be  apportioned.  The  Act, 
in  this  section,  appears  to  contemplate 
two  cases  only,  viz*  the  case  of  a  lease 
determining  on  the  death  of  a  lessor, 
and  the  case  of  a  lease  determining  on 
the  death  of  the  life  for  which  the  lessor 
was  entitled.  And  even  if  the  lease 
were  granted  after  the  passing  of  the 
Act,  it  may  be  doubted  whether  such  a 
case  falls  within  the  2d  section,  and 
whether  that  section  is  not  confined  to 
cases  where  the  rent  continues  and  is 
to  be  apportioned  between  the  person, 
or  his  representatives,  who  was  entitled 


when  it  began  to  accrue,  and  another 
person  who  has  come  in  as.  remainder- 
man, or  reversioner,  or  otherwise.  In 
Oldershaw  v.  Holt,  12  A.  &  £.  590.  4 
Perr.  &  D.  S07.  S.  C.  the  court  of  Q.  B. 
expressed  an  opinion  that  the  Act  did  not 
apply  to  the  case  of  a  landlord  determin- 
ing the  relation  of  landlord  and  tenant 
by  his  own  act  It  was  held  by  Lord 
CoUenham  that  the  Act  does  not  apply 
to  rents  payable  by  tenants  from  year  to 
year,  which  have  not  been  reserved  by 
an  instrument  in  writing.  4<  Mylne  & 
Cr.  484.  In  re  Markhy.  And  it  has 
been  since  held  by  Wigram  V.  C.  that 
the  Act  applies  only  to  cases  where  the 
interest  of  the  party  entitled  to  the  rents, 
or  other  periodical  payments,  determines 
by  death  or  some  other  means.  And, 
consequently,  that  rents  are  not  appor- 
tionable  between  the  real  and  personal 
representatives  of  tenant  in  fee.  S 
Hare,  173,  Browne  v.  Amyot^ 


Case  43. 


Dtvonshirtf 
to  wit. 


Cabell  versus  Vaughan. 

Pasch.  21  Car.  11.  Regis.  Rol.  369. 
1  I  BE  it  remembered  that  heretofore,  to  wit,  in  Memorandum. 
•*-'  the  term  of  St  Hilary  last  past,  before  our  lord 
the  king  at  Westminster  came  Richard  Cabell  esquire,  late 
sheriff  of  the  said  county  of  Devon,  by  Richard  Thome  his  at- 
torney, and  brought  here  into  the  court  of  our  said  lord  the 
king  then  there  his  certidn  bill  against  John  Vaughan,  other- 
wise called  John  Vauglian  of  Ottery  St.  Mary  in  the  county  of 
Devon  esquire,  otherwise  called  John  Vaughan  of  Ottery  St. 
Mary  in  the  county  of  Devon  esquire,  otherwise  called  John 
Vaughan  of  Ottery  St  Mary  in  the  county  of  Devon  esquire, 
in  the  custody  of  the  marshal,  &c  of  a  plea  of  debt ;  and 
there  are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard 
Roe  ;  which  said  bill  follows  in  these  words,  to  wit ;  Devon' 
shire,  to  wit,  Richard  Cabell  esquire,  late  sheriff  of  the  said 
county  o{  Devon,  complains  of  John  Vaughan,  otherwise  called* 
John  Vaughan  of  Ottery  St.  Mary  in  the  county  of  Devon  Filkira,  n.  (i). 
esquire,  otherwise  called  John  Vaughan  of  Ottery  St  Mary  in 
the  county  of  Devon  esquire,  otherwise  called  John  Vaughan 
VOL.  I.  *  Q  Q  7 


Declaration. 
•See  ante,  14. 
Bennet  v. 
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Cabell  verms  Vaughan. 


Cabell  v.     of  Ottery  8t  Mary  in  the  county  of  Devon  esquire,  being  in 

Vauohan.     the  custody  of  the  marshal  of  the  marshalsea  of  our  lord  Ae 

'        »  iing,  before  the  king  himself,  of  a  plea  that  he  render  to  him 

four  thousand  pounds  (1)  of  lawful  money  of  England^  which 
he  owes  to,  and  unjustly  detains  from,  him,  for  this,  to  wit, 
that  whereas  the  said  Johtif  on  the  16th  day  of  November ^  in 
the  20th  year  of  the  rdgn  of  our  lord  Charles  the  Second,  now 
king  of  England^  &c,  at  Honytonf  in  the  county  aforesaid,  by 
his  certain  writing  obligatory,  sealed  with  the  seal  of  him  the 
said  John,  and  to  the  court  of  our  said  lord  the  king,  now  here 
Bond  shewn  to  shewn,  the  date  whereof  is  the  same  day  and  year,  acknow- 
the  court  ledged  himself  to  be  held  and  finnly  bound  to  the  said  Richard 

in  one  thousand  and  six  hundred  pounds,  parcel  of  the 

(1)  Hence  it  appears  that  the  plain- 
tiff ma  J  declare  upon  several  bonds  in 
the  same  count  or  declaration  ;  so  LilL 
Ent.  167* ;  and  the  different  sums  ought 
in  strictness  to  be  demanded  in  one 
entire  sum  exactly  corresponding  with 
them,  as  is  done  in  this  case.    But  this 


strictness  is  now  dispensed  with:  for 
the  declaration  is  held  good,  though  it 
specifies  either  a  greater  or  less  sum 
than  is  demanded.  1  H.  Black.  249. 
M^QuiUin  V.  Cox.  However,  it  is  stiD 
better  to  adhere  to  this  form.  (a). 


(a)  The  case  of  M'QuiUin  v.  Cox 
was  argued  on  the  ground  of  a  variance 
between  the  sum  stated  in  the  recital 
of  the  writ,  and  the  aggregate  amount 
of  the  sums  demanded  in  the  declara- 
tion; but  the  court  held  the  variance 
immaterial,  because  a  plaintiff  may  in 
debt  declare  for  a  less  sum  than  he  has 
demanded  in  his  writ  Whether  if  a 
greater  sum  be  demanded  in  the  declar- 
ation than  is  stated  in  the  recital  of  the 
writ,  advantage  might  not  be  taken  by 
plea  in  abatement,  ;Beenis  not  to  be  fully 
settled.  In  proceedings  by  hill  in  K.  B. 
it  was  held  that  the  sum  mentioned  in  the 
guerUur^  whether  greater  or  less  than 
those  in  the  declaration,  was  wholly 
immaterial,  because  the  queriiur  itself 
might  be  wholly  rejected.  1 1  East,  62. 
Lordy^Howtoun*  See  2  Saund.  2106,c 
note.  [So,  since  the  Uniformity  of 
Process  Act,  where  a  declaration  in 
debt  by  the  assignees  of  an  insolvent 
debtorstated  that  the  plaintiffs,  assignees, 
&c  complained  of  the  defendant,  "  who 


**  has  been  summoned  to  answer  the 
"  plaintiffs,  assignees  as  aforesaid,  in  an 
<'  action  of  debt,  and  they  demand  of 
**  the  defendant  the  sum  of  40L,  which 
^  he  owes  to  and  unjustly  detains  from 
<<  them,  &c. ;  *'  and  it  was  objected,  on 
special  demurrer,  that  the  plaintiffs  had 
improperly  declared  in  the  debet  and 
detinet ;  it  was  held  on  the  authority  of 
Lord  V.  Houstomif  that  the  objectionable 
part  might  be  rejected  as  surplusage. 
And  the  court  said,  that  looking  also  at 
the  forms  of  the  commencement  of  de- 
clarations, given  by  the  rules  M.  713  W.4. 
drawn>  up  by  Lord  Tenterden  under  the 
18th  section  of  the  Act,  it  appeared  that 
they  were  not  intended  to  require  any 
recital  of  the  writ  4  Dowl.  513.  Per^ 
ffusson  V.  MUehelL  2  Cr.  M.  &  R.  687. 
S.  C.  And  it  must  be  observed  that  the 
form  of  issue  given  by  the  rule  H,  T. 
4  W.  4.  requires  no  recital  of  the  writ, 
nor  any  statement  of  the  form  of  action. 
Ibid.  3  Dowl.  188.  BM  v.  HamleL 
1  Cr.  M.  &  R.  575.  5  Tyrw.  201.  S.  C] 


2d  bond. 
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four  thousand  pounds,  to  be  paid  to  the  same  Bic/iard  when  he     Cabell  v. 
the  said  John  should  be  thereunto  required.     And  whereas    Vaughan. 
also  the  said  John  afterwards,  to  wit,  on  the  said  16th  day  of 
November,  in  the  said  20th  year  of  the  reign  of  the  said  now 
king,  at  Honyton  aforesaid,  in  the  county  aforesaid,  by  his 
certain  other  writing  obligatory,  sealed  with  the  seal  of  him 
the  said  John,  and  to  the  court  of  our  said  lord  the  king,  now  Bond  shewn 
here  shewn,  the  date  whereof  is  the  same  day  and  year  afore- 
said, acknowledged  himself  to  be  held  and  firmly  bound  to 
the  said  Richard  in  one  thousand  and  two  hundred  pounds.  Last  bond, 
likewise  parcel  of  the  said  four  thousand  pounds,  to  be  paid 
to  the  said  Richard  when  he  the  said  John  should  be  thereto      [  289  ] 
requested.     And  whereas  also  the  said  John  afterwards,  to 
wit,  on  the  17th  day  ot  November,  in  the  20th  year  of  the 
reign  of  our  said  lord  the  now  king,  at  Honyton  aforesaid,  in 
the  county  aforesaid,  by  his  certain  other  writing  oUigatory, 
sealed  with  the  seal  of  him  the  said  John,  and  to  the  court  of 
our  said  lord  the  king,  now  here  shewn,  the  date  whereof  is  Bond  shown 
the  same  day  and  year,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  said  Richard  in  another  one  thousand  and 
two  hundred  pounds,  residue  of  the  said  four  thousand  pounds, 
to  be  paid  to  the  same  Richard  when  he  the  said  John  should 
be  thereunto  requested :  yet  the  said  John  (although  often  re- 
quested) hath  not  yet  paid  the  said  four  thousand  pounds  to 
the  said  Richard,  but  to  pay  the  same  to  him  has  hitherto 
altogether  refused,  and  yet  refuses,   to  the  damage  of  him 
the  said  Richard  of  forty  pounds :  and  therefore  he  brings 
suit,  &c.' 

And  now  at  this  day,  to  wit,  Wednesday  next  after  fifteen  Imparlance. 
days  of  Easter  in  this  same  term,  until  which  said  day  the  said 
John  Vatiffhan  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c  before  our  lord  the  king  at  Westminster,  come  as 
well  the  said  Richard  by  his-  said  attorney,  as  the  said  John 
Vaughan  by  Robert  Rous  his  attorney:   and  the  said  John  Defendant 
Vaughan  defends  the  wrong  and  injury  when,  &c,  and  prays  Jhe^grsf  bond, 
oyer  of  the  said  writing  obligatory  in  the  said  bill  first  men- 
tioned :  and  it  is  read  to  him  in  these  words,  to  wit :  "  Know  "^^^^^  "  s«t  out 
**  all  men  by  these  presents,  that  we  John  Vaughan,  of  Otterie 
SL  Mary,  in  the  county  of  Devon,  esquire,  Wanoick  Ijcdg- 
ingham  of  the  same,  esquire,  and  Hannibal  Follet,  junior,  of 
*^  the  same,  gent,  are  held  and  firmly  bound  to  Richard  Cabell, 
esquire,  sheriff  of  the  county  aforesaid,  in  one  thousand  and 
six  hundred  pounds  of  good  and  lawful  money  of  England, 


which  is  set  out 
tfi  hae  verba. 


289  Cabell  versus  Yaughan. 

Cabell  v.  **  to  be  paid  to  the  same  sheriff^  his  execators  or  admmistni- 
Vaughan.  «  ^^^  ^  which  payment  weU  and  truly  to  be  made  we  bind 
*^  ourselves,  our  heirs,  executors,  and  administrators,  firmly 
^*  by  these  present,  sealed  with  our  seals,  dated  the  I6th  day 
**  of  NovembeTy  in  the  20th  year  of  the  reign  of  Charles  the 
**  Second,  now  king  of  Englandy  &c,  and  in  the  year  of  our 
?er*^thr^  "  ^^^'  1668.''  (2)  He  also  prays  oyer  of  the  writing  obliga- 
Mcond  bond,      tory  in  the  said  bill  secondly  mentioned,  and  it  is  likewise 

read  to  him  in  these  words,  to  wit :  ''  Know  all  men  by  these 
presents,  that  we  John  Vaughan^  of  Ottery  St  Mary^  in  the 
county  of  Devotij  esquire,  fVarwick  Ledgingham  of  the  same 
esquire,  and  Hannibal  FoUetty  jimior,  of  the  same,  gent.,  are 
held  and  firmly  bound  to  Richard  Cabellj  esquire,  sheriff  of 
the  county  of  Devon,  in  one  thousand  and  two  hundred 
pounds,  to  be  paid  to  the  same  sheriff,  his  executors,  or  ad- 
ministrators, to  which  payment  well  and  truly  to  be  made 
'^  we  bind  ourselves,  our  heirs,  and  executors,  firmly  by  these 
presents,  sealed  with  our  seals,  dated  the  16th  day  of  Novem^ 
hery  in  the  20th  year  of  the  reign  of  the  lord  Charles  the 
Second,  now  king  of  Englandy  &c.,  and  in  the  year  of  the 
C  290  ]      ct  Lord  1668."     He  also  prays  oyer  of  the  last  writing  obliga- 

^  th  ^lart  bo^  A  ^^  ^  *^®  ^^  ^^  '^^  mentioned,  and  it  is  likewise  read  to 
which  is  set  out  him  in  these  words,  to  wit :  '^  Know  all  men  by  these  presents, 
t»  A«c  wroo.       jj  ^^  ^^^  jr^^^  Vaughany  of  OUery  St.  Martfy  in  the  county  of 

'^  Devony  esquire,  fVarwick  LedgiTigham  of  the  same,  esquire, 
'^  and  Hannibal  Folletty'yimoTy  of  the  some,  gent.,  are  held  and 
**  firmly  bound  to  Bichard  Cabelly  esquire,  sheriff  of  the  county 
*'  of  Devony  in  one  thousand  and  two  hundred  pounds  of  good 
**  and  lawful  money  of  Englandy  to  be  pidd  to  the  same  she- 
<*  riff,  his  executors,  or  administrators,  to  which  said  payment 
'^  well  and  faithfully  to  be  made,  we  bind  ourselves,  our  heirs, 
^^  executors,  and  administrators,  firmly  by  these  presents, 
<'  sealed  with  our  seals,  dated  the  17th  day  of  Nooembery  in 
'<  the  20th  year  of  the  reign  of  our  lord  Charles  the  Second, 
''  now  king  of  Englandy  &c.,  and  in  the  year  of  the  Lord 
<<  1668."     Which  being  read  and  heard,  the  said  John  says. 


(2)  As  the  defendant  only  craves  the  bond  and  the  condition  are  different 
oyer  of  the  bond^  the  plaintiff  is  neither  instruments,  and  oyer  must  be  demand- 
obliged  to  give  him  oyer  of  the  condi^  ed  of  each  of  them  to  entitle  the  de- 
tiauy  nor  is  the  defendant,  though  the  fendant  to  it  See  ant^,  9  b,  note  (1). 
plaintiff  should  give  him  oyer  of  the  Jenens  v.  Harridge. 
condition,  bound  to  set  it  out     For 
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that  he,  by  reafion  of  the  said  several  writings  obligatory,  ought 
not  to  be  charged  (3)  with  the  debt  aforesaid,  because  he  says 
that  the  declaration  aforesaid,  and  the  matter  in  the  same 
contained,  are  not  sufficient  in  law  to  maintain  him  the  said 
Richard  to  have  his  said  action  thereof  against  him  the  said 
Johriy  to  which  said  declaration  he  the  said  John  has  no  ne- 
cessity, nor  is  he  bound  by  the  law  of  the  land  in  any  manner 
to  answer ;  and  this  he  is  ready  to  verify :  wherefore,  for  want 
of  a  sufficient  declaration  in  this  behalf,  he  the  said  John  prays 
judgment,  and  that  the  said  Richard  may  be  barred  from 
having  his  said  action  thereof  against  him,  &c. 


Cabell  v. 
Vaughan. 

' V ' 

Demurrer. 


(3)  If  the  plea  admits  the  cause  of  he  must  say  onerari  non.debeL     1  Salk. 

action,  hni  avoids  lU  the  defendant  must  516.    Broum  v.  Cornish*  S.  C.     1  Ld. 

say,  <'quod  plaintiff  actionem  non^'  &c  Raym.  217.  (b) 
Bat  where  there  was  no  cause  of  action, 


(b)  [But  now  by  Reg.  Gen.  H.  T.  4 
W.  4.  (Pleading),  No.  9.  "  In  a  plea  or 
'*  subsequent  pleading,  intended  to  be 
^<  pleaded  in  bar  of  the  whole  action 
"  generally,  it  shall  not  be  necessary  to 
*^  use  any  allegation  of  actionem  non, 
**  or  to  the  like  effect,  or  any  prayer  of 
<<  judgment ;  nor  shall  it  be  necessary, 
*'  in  any  replication,  or  subsequent  plead- 
**  ing,  intended  to  be  pleaded  in  main* 
'<  tenance  of  the  whole  action,  to  use 
**  any  allegation  of  precludi  non,  or  to 
"  the  like  effect,  or  any  prayer  of  judg- 
**  ment ;  and  all  pleas,  replications,  and 
^'  subsequent  pleadings,  pleaded  without 
*'  such  formal  parts  as  aforesaid,  shall 
**  be  taken,  unless  otherwise  expressed, 
*'  as  pleaded  respectively  in  bar  of  the 
*<  whole  action,  or  in  maintenance  of 
"  the  whole  action :  provided  that  no- 
*'  thing  herein  contained  shall  extend 
«  to  cases  where  an  estoppel  is  pleaded." 
This  rule  applies  to  a  plea  answering 
the  whole  of  one  count,  though  there 
are  other  counts  which  it  does  not  an- 
swer. 2  A.  &  £.696.  Bird  v.  Higginsony 
4  Nev.  &  M.  505.  S.  C.  Whether  it  also 
applies  generally  to  a  plea  pleaded  wholly 
in  bar  of  part  only  of  the  cause  of  ac* 
tion,  is  a  point  on  which  the  courts 
VOL.  I. 


have  differed.  In  2  M.  &  W.  74.  Putney 
V.  Swann^  Parke  B.  said  that  the  rule 
was  to  be  understood  as  applying  to  a 
plea  pleaded  in  bar  of  the  whole  action, 
as  contra-distinguished  from  a  plea  in 
bar  of  the  further  maintenance  of  the 
action.  And  this  view  was  adopted  by 
the  court  of  Q.  B.  in  9  A.  &  E.  861. 
Weeding  v.  Aldrich.  1  Perr.  &  D.  657. 
S.C.,  where  in  trover  for  several  deer,  a 
plea  as  to  the  conversion  of  one  deer  was 
held,  on  special  demurrer,  to  be  good, 
without  an  actionem  non  or  prayer  of 
judgment.  But  in  5  Bing.  N.C.  338.  Up' 
ward  V.  Knight.  7  Scott,  311.  S.C.  the 
court  of  C.  P.  held  that  a  plea,  pleaded  as 
to  parcel  of  the  sum  demanded  in  an  ac- 
tion, required  the  formal  commencement 
and  conclusion.  In  the  subsequent  case 
of  Ratton  v.  Davis,  1  Q.  B.  496.  1  G.  & 
D.  21.  S.  C.^  the  court  of  Q.  B.  adhered 
to  their  decision  in  Weeding  v.  Aldrich; 
which  certainly  appears  to  be  more  in 
accordance  with  the  spirit  of  the  New 
Rules  than  the  decision  in  C.  P.  The  in- 
sertion of  an  actionem  non^  contrary  to 
the  rule,  is  not  a  ground  for  setting  aside 
the  plea  for  irregularity.  5  Dowl.  94. 
Bacon  v.  AshUnu] 
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Joinder  in  de- 
murrer. 


ContinuaiiMi 


And  the  sud  Richard  says  that  he,  by  any  thing  by  the  sud 
John  above  in  pleading  alleged,  ought  not  to  be  barred  firom 
having  his  said  action  thereof  against  the  said  John,  because 
he  says  that  the  declaration  aforesaid,  and  the  matter  in  the 
same  contained,  are  good  and  sufficient  in  law  to  maintain  the 
said  Richard  to  have  his  said  action  thereof  agunst  the  said 
Johuy  which  said  declaration,  and  the  matter  in  the  same  con- 
tained, he  the  said  Richard  is  ready  to  verify  aad  prove,  as 
the  court,  &c. ;  and  because  the  said  John  doth  not  answer  to 
that  declaration,  nor  doth  hitherto  in  anywise  deny  the  same, 
he  the  sidd  Richard  prays  judgment,  and  his  debt  aforesaid, 
together  with  his  damages  on  occasion  of  the  detention  of  that 
debt,  to  be  adjudged  to  him,  &c.  But  because  the  court  of 
our  lord  the  king  here  is  not  yet  advised  of  giving  their  judg^ 
ment  of  and  upon  the  premises,  a  day  thereof  is  given  to  the 
sidd  parties  before  our  lord  the  king  at  fVestminster,  imtil 
Friday  next  after  the  morrow  of  the  Holy  Trinity y  to  hear 
their  judgment  of  and  upon  the  premises,  because  the  court 
of  our  said  lord  the  king  here  thereof  is  not  yet,  &c. 


[291  ] 
Case  43. 


S.C.  lSid.420. 
1  VentS4. 
2Keb.525.528. 
If  in  debt  on 
bond  it  appears 
upon  oyer  that 
another  person 
is  mentioned  in 
the  bond  to  be 
bound  jointly 
with  defendant, 
be  must  not 
therefore  de- 
mur, but  plead 
in  alMitement, 
that  the  other 
person  $ealed 
the  bond  and 
if  siiU  aliee. 


Cabell  versus  Yaughan. 

Trinity  Term,  21st  of  Charles  the  Second. 

DEBT  upon  two  bonds.  The  defendant  prays  oyer  of 
both  bonds,  which  are  entered  in  hcec  verba.  And  the 
first  was  as  follows,  viz.  "  Know  all  men  by  these  presents, 
*^  that  we,  John  Vaughan  esquire,  Warwick  Ledgingham 
"  esquire,  and  Hannibal  FoUett  gentleman,  are  held  and 
firmly  bound  to  Richard  Cabell  esquire  in  16002.  to  be 
paid,  &c.  to  which  said  payment  well  and  truly  to  be  made 
"  we  bind  ourselves,  our  heirs,  executors,  and  administrators, 
"  firmly  by  these  presents,  sealed  with  our  seals,  dated,**  &c. 
And  the  other  bond  was  in  ^he  same  form ;  and  upon  the 
entry  of  both  bonds  in  hcec  verba,  the  defendant  demurred  in 
law  upon  the  declaration.  And  it  was  argued  for  the  de- 
fendant, that  the  declaration  was  bad,  because  the  plantifi"  has 
declared  against  the  defendant  only,  when  it  appears  upon  the 
o^er  of  the  bonds  that  they  are  joint  bonds,  and  that  two 
others  are  jointly  bound  in  the  same  bonds,  and  therefore  the 
declaration  against  one  only  ought  to  be  abated.     But  to  this 


<c 


ts 
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the  plaintlflT's  counsel  answered,  that  the  declaration  is  well  Cabell  v. 

enough;   for  although  two  other  persons  are  named  in  the  Vaughan. 

bonds,  yet  it  does  not  appear  that  they  put  their  seals  to  ' 
them.  (1)      And  M  the  bonds  were  not  sealed  by  them,  then 


(1)  The  law  will  not  intend  that  the 
other  sealed  the  bond  or  deed,  unless  it 
be  expressly  averred  that  he  did.  1  Vent, 
i  36,  1 37.  PuU  V.  Nosworthy.  Al.  2 1 . 
Blackwell  v.  Ashton.  Cro.  Eliz.  355, 
f^56.  HoUingtoorth  v.  Ascue.  Com.  Rep. 
139,  140.  Fitzgerald  Y.  Cragg.  1  Str. 
503.  GilbertY.Bath.  And  though  the 
bond  or  deed  upon  oyer  recites,  ^^  In 
'^  toitTUSS  whereof  we  have  set  our  hands 
**  and  seals"  yet  that  does  not  amount 
to  such  an  averment,  but  the  defendant 
must  shew  that  the  bond  or  deed  was 
actually  sealed  by  the  other.  2  Ld. 
Raym.  1541.  Moore  v.  Jones.  S.  C. 
2  Str.  814.  and  Cabell  v.  Vatighan. 
There  are  some  words  of  art,  such  as 
indenture,  deed,  or  writing  obligatory, 
which  of  themselves  import  that  the  in- 
strument was  sealed  by  the  party,  with- 
out an  averment  of  sealing.  If  there* 
fore  the  declaration  states  that  •/.  S,  by 
his  deed  did  so  and  so,  or  by  indenture 
covenanted  or  demised,  &c.  or  by  his 
writing  obHgcUory  acknowledged.  Sec 
without  averring  in  either  of  these  cases 
that  he  seeded,  still  the  declaration  is 
good.  4  Leon.  175.  Sir  Francis  Engk' 
JUld^  case.  2  Rol.  Rep.  228.  per 
Houghton  J.  in  Heaton  v.  Wolff.  Cro. 
Eliz.  737-  Penson  v.  Hedges.  Cro.  Jac. 
420.  Ashmore  v.  Rypley.  2  Vent.  107. 
Bond  V.  Moyle.  6  Mod.  306.  Woodcock 
y.  Morgan.  1  Str.  512.  Atkinton  v. 
Coalsworth.  2  Ld.  Raym.  1538.   Moore 


V.  Jones.  2  Str.  815.  S.  C.  Delivery, 
though  essential  to  a  deed,  is  never 
averred  in  pleading.  Cro.  Eliz.  738. 
Cro.  Jac.  420.  2  Ld.  Raym.  1538.  (c) 
But  without  such  averment,  or  words  of 
art,  it  is  otherwise.  For  if  it  be  alleged 
that  J.  S.  by  his  certain  writing  simply, 
demised,  or  covenanted,  or  acknowledged^ 
&C.  without  averring  that  he  sealed,  the 
court  will  not  intend  that  the  writing 
was  sealed.  Cro.  Eliz.  571.  Sout/iwell 
V.  Brown.  3  Lev.  234.  Blemerhassel  v. 
Pierson.  2  Ld.  Raym.  1537,  1538. 
Com.  Dig.  Fait  (A.  2.),  Pleader  (2  W. 
9.  14.).  It  is  true  that  in  Lutw.  333. 
Aldworth  y.  Hutchinson,  it  was  objected 
that  the  writing  containing  the  covenant 
was  not  averred  to  be  sealed ;  and  it  is 
said  the  court  overruled  the  objection, 
because  defendant  had  thereby  cove- 
nanted, which  could  not  be  unless  it 
was  a  deed.  But  in  Moore  v.  Jones,  the 
court  said,  that  in  the  entry  of  the  declar- 
ation, 1  Lutw.  330.,  it  appears  that  the 
writing  was  sealed,  the  words  being, 
that  defendant,  per  quoddam  scriptum, 
quod  plaintiff  sigilh  suo  signatum,  &c. 
profert;  and  if  these  words  do  not  shew 
it  was  sealed,  the  case  would  be  directly 
contrary  to  Cro.  Eliz.  571.  above  cited, 
which  the  court  relied  upon  as  a  better 
authority.  .But  this  defect  may  be 
aided  by  the  admission  of  the  other  party, 
that  the  writing  was  sealed.  Com.  Rep* 
140.  Fitzgerald  y.  Cragg, — In  Courtney 


(c)  A  deed  may  be  stated  in  plead- 
ing to  have  been  indented,  made,  and 
concluded  on  a  day  different  from  that 
on  which  it  bears  date;  for  it  takes 
effect  from  the  delivery.    4  East,  477* 


Hall  y.  Cazenove.  [See  also  4  B.  &  C. 
272.  Steele  v.  Mart.  6  D.  &  R.  392. 
S.  C.  4  B.  &  C.  908.  Styles  v.  WardU. 
7  D.  &  R.  507.  S.  C.  5  B.  &  C.  671. 
Doe  y.  Knight.  8  D.  &  R.  348.  S.C] 
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are  the  bonds  angle^  notwithstanding  the  naming  of  the  other 
two  persons  in  them.  But  if  the  truth  had  been  that  the  two 
other  persons  sealed  the  bonds  as  well  as  the  defendant,  then 
the  defendant,  if  he  would  have  taken  advantage  thereof, 
ought  not  to  have  demurred  upon  the  oyer,  but  to  have 
pleaded  in  abatement  that  the  other  two  persons  sealed  the 
bonds,  and  that  they  are  in  full  life,  and  so  prayed  judgment 
of  the  bill;  as  appears  28  H.  6.  3.  a.  pi.  11.  (2),  and  Cro. 
Eliz.  355.  461.  494.  and  544.  Ascue  and  Ho1Unsu)artK% 
case.  (3) 


y.  Greenville^  Cro.  Car.  209.,  where  the 
declaration  in  debt  on  bond  omitted  the 
words  writing  obligatory ^  and  there  was 
no  averment  that  defendant  sealed  the 
writing;  the  defendant  prayed  oyer 
of  the  condition  of  the  said  writing  ob^ 
ligatorgt  and  pleaded  payment;  after 
verdict  and  judgment  for  plaintiff,  the 
court,  on  error  for  this  omission,  affirm- 
ed the  judgment  because  the  plea 
admitted  it  to  be  a  bond.  Vide  2  Ld. 
Raym.  154L  But  it  is  proper  to  ob- 
serve, that  in  2  Lutw.  1667.  Rauth  v. 
WeddeU  the  reporter  seems  to  be  of 
opinion,  that  it  is  established  by  Courtney 
V.  Greenville,  that  in  all  cases  where  the 
plaintiff  omits  per  scriptum  obligaiorium, 
and  defendant  prays  oyer  of  the  condi- 
tion^  and  pleads,  and  there  is  a  verdict 
for  plaintiff,  it  shall  be  aided;  and 
Lord  Chief  Baron  Comyi»  (Dig.  Pleader, 
2  W.  9.)  lays  down  the  same  proposi- 
tion, and  cites  the  same  case  in  support 
of  it.  It  seems  however,  from  Moore 
V.  Jones^  that  Courtney  v.  Greenville 
establishes  no  such  rule,  but  that  the 
case  was  determined  solely  upon  the 
admission  by  the  defendant  in  his  plea, 
that  the  declaration  was  on  a  deed^  by 
praying  oyer  of  the  condition  of  the  said 
writing  obligatory^  and  pleading  a  plea 
applicable  to  a  deed. 

(2)  This  case  is  directly  in  point.  S.  C 


Fitz.  Dette,  pL  51.  Bro.  Pleadings,  139. 
Ibid.  Brief,  pi.  27.  The  case  was  this : 
Debt  against  J.N.  on  bond :  it  appeared 
on  oyer  that  there  were  two  other  obli- 
gors, whereupon  defendant  prayed  judg- 
ment of  the  writ,  because  the  bond  was 
joint,  and  the  others  were  not  named, 
et  non  eUlocatur:  the  defendant  then 
pleaded  that  it  appeared  by  the  bond, 
that  the  other  two  are  bound  who  are  not 
named,  judgment  of  the  writy  et  non 
allocatur;  (or  it 'is  not  the  form  <f plead- 
ingy  but  defendant  should  aver,  that  ike 
other  two  executed  the  bond,  who  are  in 
Jull  life,  not  named,  judgment  of  the  writ 
—  quod  nota,  Bro.  Brief,  pi.  27.  —  It 
seems  that  the  plea  in  abatement  must 
not  only  aver,  that  another  sealed  the 
bond  or  deed,  but  also  that  he  is  still 
alive  ;  for  both  these  averments  are  es- 
sential to  abate  the  action.  1  Lutw.  695 
—697.  Sayer  v.  Chaytor.  Lill.  Ent  2. 
lSalk.32.  Child  v.  Sands.  Com.  Dig. 
Abatement  (F.  8.).  (d)  If  a  joint  obligor 
be  dead,  the  regular  and  proper  form 
of  pleading  is  to  aver  his  death  in  the 
declaration.  Sty.  5a  Blackwell  y.  Ash* 
ton* 

(3)  This  case  is  said  in  Moor,  405. 
to  have  been  reversed  in  K.  B.  T.  T. 
37  Eliz. ;  but  this  seems  to  be  a  mistake ; 
for  it  appears  by  the  different  reports 
in   Croke,   that  the  case  was  several 


(rf)  [2  Mann.  Sc  Gr.  760. 769.    Fowler  v.  mcherby.  3  Scott,  N.  R.  138.  S.  C] 
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And  of  such  opinion  was  the  whole  court  (4) ;  and  judg- 
ment was  given  for  the  plaintiff,  nisi,  &c. ;  but  afterwards  it 
was  stayed  under  pretence  of  an  imdue  prosecution  by  an 
attorney  who  was  concerned  in  the  bonds,  they  being  sheriff's 
bonds  for  appearance,  but  not  for  the  matter  in  law. 

Saunders  with  the  plaintiff,  Pemberton  with  the  defendant 
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Vaughan. 


times  debated  in  court,  and  did  not  re* 
ceive  a  final  determination  until  Hilary^ 
S9  Eliz. 

(4)  S.P.  5  Rep.  119.  Whelpdale's 
case.  Cro.  Jac.  152.  Stecui  v.  Moon  ;  in 
each  of  which  it  was  found  specially 
that  the  bond  was  joint,  and  yet  judg- 
ment for  plaintiff.  Co.  Litt.  283.  a. 
Sir  W.  Jones,  303,  S04.  Anon,  All.  21. 
Blackwell  v.  Ashton.  S.  C.  Sty.  50. 
All.  42.  Holdwich  v.  Chafe.  I  Vent. 
76,  77.  Puti  V.  Vincent  Ibid.  135, 
136.  PuU  V.  Noswarthy.  Skin.  28a 
Saulsion  v.  Sandifordj  per  HoU  C.  J. 
S.  C.  Carth.  61.  1  Str.  503.  Gilbert  v. 
Bath.  Bull.  N.  P.  158.  Com.  Dig. 
Abatement  (F.  3.). 

Generally  speaking,  all  joint  obligors 
or  contractors  ought  to  be  made  defend- 
ants, and  the  plaintiff  may  be  compelled 
to  join  them  all,  if  advantage  be  taken  of 
the  omission  in  due  ftW,  and  by  ^proper 
plea.  In  this  restrictive  sense  is  to  be 
understood  the  rule,  which  is  laid  down 
in  general  terms,  that  the  plainUff  must 
join  aU  the  parties  as  defendants.  For  it 
seems  to  be  now  settled,  that  in  all  cases 
of  a  joint  obligation  or  deed,  or  a  joint 
contract,  in  writing  or  by  parol,  or  ex 
quasi  contractu,  if  one  only  be  sued,  ke 
must  plead  the  matter  in  abatement,  and 
cannot  take  advantage  of  it  afterwards 
upon  any  other  plea,  or  in  arrest  of 
judgment,  or  give  it  in  evidence.  In- 
deed, if  it  appears  on  the  face  of  the 
declaration,  or  any  other  pleading  of 
the  plaintiff,  that  another  jointly  sealed 
the  bond  with  the  defendant,  and  that 
both  are  stiU  living,  as  is  supposed  to 
have  been  the  case  in  Homer  v.  Moore, 


cited  5  Burr.  2614* ;  if  bo^  these  facts 
be  admitted  by  the  plaintiff,  the  court 
will* arrest  the  judgment;  because  the 
plaintiff  himself  shews  that  another 
ought  to  be  joined,  and  it  would  be  ab- 
surd to  compel  the  defendant  to  plead 
facts  which  are  already  admitted.  The 
finding  of  the  jury  in  that  case,  that  it 
was  the  deed  of  both,  seems  to  be  im- 
material, as  appears  by  JVhelpdale's  case 
above  mentioned.  And  the  rule,  which 
Mr.  Justice  Aston  is  there  said  to  have 
laid  down  on  the  subject  of  joint  bonds, 
appears  to  be  too  general.  He  must 
be  understood  to  mean  that  the  action 
cannot  be  brought  against  one  of  the 
obligors  only,  upon  a  joint  bond,  if  defend- 
ant  pleads  in  abatement.  So  in  Hickmofs 
case,  9  Rep.  52.  b.,  in  debt  on  bond, 
defendant  pleaded  a  release;  plaintiff 
prayed  oyer,  by  which  it  appeared  that 
the  plaintiff  had  released  the  defendant 
from  all  bonds,  except  one  of  40/.,  where- 
in defendant  and  one  /.  O.  stood  bound, 
and  pleaded  that  the  excepted  bond  of 
40^  and  the  bond  declared  upon  were 
the  same  bond.  The  court  on  demurrer 
said  that  the  plaintiff  himself,  having  ad- 
mitted by  his  deed  that  two  were  bound, 
he  ought  to  htfve  brought  his  action 
against  both.  However,  it  may  not  be 
improper  to  remark,  that  it  does  not 
appear,  upon  any  part  of  the  record, 
that  /.  O,  either  sealed  the  bond^  or  was 
a/ivtf.  All  the  authorities  seem  to  prove 
that  these  are  essential  facts,  as  has 
been  already  noticed,  which  must  either 
be  averred  by  the  defendant,  or  admitted 
by  the  plaintiff,  in  order  to  abate  the 
action.    And  what  gives  great  weight 
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to  this  observation  is,  that  this  resolution 
in  Hickmo^s  case  is  impeached  by  Sir 
William  Jones,  who  says  that  (here  wcu 
no  resolution  upon  that  point,  and  that 
the  chief  justice  was  absent  Sir  W. 
Jones,  S04.  Anon.  See  8  Mod.  242. 
And  with  great  submission,  the  same 
observation  seems  to  apply  to  the  case 
of  The  King  v.  Young^  cited  6  T.  R. 
769.  (if  correctly  sUted)(e),  that  it 
does  not  appear  in  that  case  that  the 
other  two  defendants  who  sealed  the 
bond  were  living.  In  Homer  v.  Moore^ 
thai  fad  did  appear  as  well  as  the  other 


of  aealing.  And  unksa  thoie  fttcti, 
which  are  absolutely  necessary  to  be 
averred  by  the  defendant  in  his  plea,  be 
admitted  by  the  plaintiff  in  his  declar- 
ation or  other  pleading,  it  should  seem, 
under  due  correction,  that  the  action 
cannot  be  abated.  But  to  return;  in 
the  case  of  joint  bonds  and  deeds,  the 
rule  seems  to  have  been  uniform  from 
the  28th  H.  6.  .S.  a.  down  to  the  present 
time.  But  with  respect  to  joint  con- 
tracts, either  in  writing  or  by  parol,  a 
different  rule  was  formerly  adi^ted 
upon  the  ground  of  a  supposed  variance 


(e)  It  was  not  correctly  stated ;  for 
Rex  V.  Young  was  a  scire  facias  on  a 
recognisance,  not  a  bond  See  the  re- 
port, 2  Anst  44^,  There  is  a  distinc- 
tion between  recognisances  (and  other 
matters  of  record)  and  common  bonds, 
viz.  that  a  recognisance  is  itself  conclu- 
sive evidence  that  it  was  acknowledged 
by  all  those  who  are  mentioned  as 
parties  thereto :  but  the  court  will  not 
intend  without  express  averment  that  a 
bond  was  sealed  and  delivered  by  all 
that  are  named  in  it.  See  2  Saund. 
72  a.  note  (4).  See  also  2  Anst  448. 
Rex  V.  Young,  3  Anst.  811.  Rex  v. 
Chapman.  Indeed,  in  order  to  recon- 
cile these  two  cases  with  the  doctrine 
here  laid  down  by  the  learned  Serjeant, 
and  the  cases  cited  in  support  of  it,  it 
is  necessary  that  a  still  further  distinc- 
tion should  be  taken,  viz.  that  the 
court  will  presume  that  all  parties  to  a 
recognisance,  he.  are  alive  until  the 
contrary  be  shewn  ;  and,  consequently, 
that  a  scire  facias  against  two  out  of 
three  persons  named  in  a  recognisance 
or  bond  to  the  crown  (as  was  the  case 
in  Rex  v.  Chapman)  is  bad  on  de- 
murrer, if  it  do  not  shew  that  the  party 
omitted  is  dead.  But  in  a  bond  to  a 
subject  it  is  otherwise,  as  appears  above. 
[Some  doubts  were  lately  entertained 


iHiether  these  authorities  did  not  alio 
apply  to  the  case  of  an  action  of  debt 
on  a  judgment  brought  against  one 
alone,  where  the  defendant  pleaded  wsl 
tid  record,  and  on.  the  record  being 
brought  into  court,  the  judgment  ap- 
peared to  have  been  recovered  against 
the  present  defendant  and  several  othen- 
But  the  court  held  that  a  distinction 
might  be  taken  between  a  proceeding 
by  scire  facias,  as  being  a  guasi  con- 
tinuation of  a  matter  of  record  in  order 
to  have  execution  thereon,  and  an  action 
of  debt  on  a  judgment,  which  being 
founded  on  the  consequent  duty,  is  not 
to  be  differed  in  principle  from  the  o^ 
dinary  case  of  an  action  of  debt  againit 
one  of  several  joint  contractors.  H 
M.  &W.51.  Cochsv.  Brewer.  Besides, 
it  may  be  observed,  that  in  this  case  it 
did  not  appear  on  the  declaration  that 
the  judgment  had  been  recovered 
against  more  parties  than  the  defend- 
ant ;  whereas  in  Rex  v.  Young  and  Bsx 
V.  Cheynnan,  the  foundation  of  the  ob- 
jection was,  that  it  appeared  tipon  the 
declaration  that  others,  who  were  not 
sued,  were  jointly  bound,  and  there  was 
no  averment  (which,  in  the  case  of  a 
recognisance  and  bond  to  the  crown, 
was  deemed  necesaary)  thai  they  were 
dead.] 
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between  the  contract  laid  and  that 
which  was  proved.  Carth.58.  Boson 
V.  Sandford.  2  Salk.  440.  3  Mod.  321. 
S.  C.  6  T.  R.  329.  Sheppard  y.  BaiUie. 
However  in  Rice  v.  ShuU^  5  Burr. 
2611.9  it  was  adjudged,  that  if  an  action 
be  brought  against  one  partner  on  a 
partnership  account,  the  defendant  must 
plead  it  in  abatement,  and  cannot  give 
the  partnership  in  evidence.  The  same 
point  was  afterward  adjudged  in  Abbot  v. 
SmUky  2  Black*  947.  These,  it  is  true, 
were  cases  of  partnership  accounts; 
but  the  same  rule  was  afterwards  ex- 
tended to  alL  cases  of  joint  contracts. 
See  Cowp.  832.  Bees  y.  Abbott,  per 
BuUer  J,  So  in  Germain  v.F'rederit^ 
T.T.  25  Geo.  3.  K.B.  MSS^  which  was 
assumpsity  stating  that,  in  consideration 
that  the  plaintiff  would  bargain  and 
sell  to  defendant  twenty  loads  of  flint 
stones,  and  would  deliver  them  on  board 
the  Lord  Macartney^  the  defendant 
would  receive  them  on  board,  and 
would  pay,  &c. ;  breach,  that  he  re- 
fused to  receive.  2d  count,  that  he 
had  not  paid.  At  the  trial  the  plain- 
tiff failed  in  his  parol  proof,  and  then 
produced  the  following  note,  written 
by  the  defendant :  —  <^  Gravesend^ 
*'  March  29th,  20  carts  on  board  the 
*^  Lord  Macartney^  by  order  of  H. 
«<  Frederich  and  Captain  Neale"  The 
plaintiff  was  nonsuited.  In  support 
thereof  it  was  said,  the  declaration 
stated  it  to  be  a  contract  of  defendant 
alone;  the  proof  was  of  a  joint  contract 
On  the  other  side  it  was  said,  that  the 
objection  was  only  good  if  the  fact  had 
been  pleaded  in  abatement.  The  court 
stopped  the  argument,  or  they  would 
have  cited  Dixon  v.  Bowman^  M.  T. 
1776,  which  was  an  ''action  against 
'<  two  defendants  on  a  promissory  note 
*'  nuule  by  them  jointly  and  severally. 


''  In  evidence  it  appeared  that  a  third 
*'  person  had  also  signed  the  note. 
<<  Aston  J.  held  this  a  variance ;  but  the 
''  court  granted  a  new  trial ;"  and  Cowp. 
832.  1  Show.  29. 102.  5  Rep.  119.  Cro. 
Jac.  152.  1  Saund.  291.  Cro.  £liz.  494. 
1  Lutw.  695*  Homer  v.  Moore,  cited  in 
Rice  v.  Shute^  5  Burr.  2611.  Lhyd  v. 
Greeny  cited  in  Abbot  v.  Smithy  2  Black. 
947.  were  cited.  The  court  agreed  to 
this  doctrine,  and  said  the  contract 
proved  was  the  eame  as  that  laid  The 
objection  is  that  the  persons  making  it 
are  different,  which  is  precisely  the 
case  of  Rice  v.  Shute*  Rule  absolute. 
So  in  Evans  v.  Lewisy  Exchequer,  E. 
T.  1794^  MSS.  which  was  an  action 
against  defendant  as  drawer  of  a  bill  of 
exchange.  On  non  assun^sit  pleaded, 
it  appeared  in  evidence  at  the  trial, 
that  the  bill  was  drawn  by  the  defends 
ant  and  another  jointly.  It  was  ob. 
jected  that  there  was  a  vaiiance  be- 
tween the*  bill  proved  and  the  bill 
declared  upon ;  and  the  judge  inclined 
to  that  opinion,  but  permitted  the 
cause  to  proceed,  with  liberty  for  the 
defendant  to  move  for  a  new  trial.  A 
verdict  being  found  for  the  plaintiff,  a 
rule  was  obtained  to  shew  cause  why  it 
should  not  be  set  aside.  On  shewing 
cause^  the  court  was  clearly  of  opinion 
that  there  was  no  variance  between  the 
bill  of  exchange  proved  and  that  which 
was  declared  upon ;  but  the  defendant 
should  have  pleaded  in  abatement  that 
another  person  drew  the  bill  jointly 
with  the  defendant,  who  is  still  alive ; 
and  that  the  case  fell  directly  within 
the  reason  and  authority  of  Whelpda/e^s 
case,  5  Rep.  119.  1  Saund.  291.  Co. 
bell  V.  Vaughan.  5  Burr.  2611.  Rice 
V.  Shute.  2  Black.  947.  Abbot  v.  Smith. 
Cowp.  832.  Rees  v.  Abbott.  Rule  dis- 
charged. (/)    The  same  rule  applies, 


if)  So  where  one  of  two  joint  con-    sued  without  any  mention  being  ma(]e 
tractors  is  dead,  the  survivor  may  be    of  the  deceased^  party ;  1  B.  &  A.  29f 
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vrheve  the  action  is  founded  upon  matter 
ex  qucLsi  contractu  ;  and  therefore^  if  an 
action  be  brought  against  one  only  of 
several  persons  upon  a  matter  founded 
in  contract,  though  the  form  of  the 
action  be  case  for  malfeasance  or  non- 
feasance, and  the  plea  not  guilty^  yet 
the  defendant  must  plead  it  in  abate- 
ment Garth.  62,  63.  Boson  v.  Sand- 
ford.  6  T.  R.  369.  Buddie  v.  Wilson. 
And  agreeable  to  these  authorities  it 
was  holden  in  the  case  of  Powell  v. 
Laytony  2  Bos.  &  Pull.  N.  R.  365., 
that,  to  an  action  on  the  case  in  the 
form  of  tort  against  one  of  several  joint 
owners  of  a  ship,  for  not  safely  convey- 
ing goods  which  had  been  delivered  to 
him  by  the  plaintiff  for  that  purpose, 
the  defendant  may  plead  in  abatement 
that  the  goods  were  delivered  to  him 
and  his  partners  jointly,  and  that  his 
partners  are  not  sued:   although,  in- 


deed, in  Goveit  v.Badnufye^  S  East,  62., 
which  was  an  action  against  three,  where- 
in the  plaintiff  declared  that  they  had 
the  loading  of  a  hogshead  of  treacle  of 
the  plaintiff's  for  a  certun  reward  to 
be  paid  to  one  of  them,  and  a  certain 
other  reward  to  the  other  two,  and  that 
the  defendants  so  negligently  conducted 
themselves  in  the  loading,  &c.  that  the 
hogshead  was  damaged,  it  was  decided 
that  the  gist  of  the  action  was  the  tort 
and  not  the  contract^  out  of  which  it 
arose;  and  therefore  that,  on  the  plea 
of  not  guilty,  two  being  acquitted, 
judgment  might  be  had  against  the 
third  who  was  found  guilty ;  and  the 
court  seemed  to  deny  the  cases  of 
Boson  and  Sandfordy  and  Buddkv. 
Wilson.  But  the  court  of  C.  P.  in  the 
before  cited  case  upheld  the  autboritj 
of  those  two  cases,  and  in  truth  over- 
ruled the  case  of  Gorett  v.  Radmdgt,{g) 


Richards  v.  Heather^  ovemiling  in  this 
respect  6  T.  R.  363.  Spalding  v.  Mure  ; 
and  under  the  same  count  the  plaintiff 
may  recover  a  debt  due  from  the  de- 
fendant as  survivor,  and  another  due 
from  him  individually.  Ibid.  Neither 
in  declaring  on  a  bill  of  exchange  ac- 
cepted by  the  defendants  and  another 
person  since  deceased,  is  it  any  vari- 
ance that  the  deceased  person's  name  b 
wholly  omitted.  1  B.  &  A.  224.  Mount- 
Stephen  v.  Broohe.  [So  where  to  an 
action  of  debt  on  a  judgment  against 
one  alone,  nul  tiel  record -was  pleaded; 
and  on  the  record  being  produced,  the 
judgment  appeared  to  have  been  re- 
covered against  the  present  defendant 
and  several  others ;  it  was  held  no  vari- 
ance. 11  M.  &  W.  51.  Cocks  y.  Brewer. 
Antfe,  p.  291  c.  note  (e).  ] 

But  where  the  other  joint-contractor 
is  living,  although  he  be  personally  dis- 
charged, the  omission  of  his  name  is 
matter  of  plea  in  abatement.   See  antd> 


p.  207  a.  note  (I).  And  it  has  been 
held  that  the  defendant  might  plead  a 
secret  partnership  between  himself  and 
others  in  abatement,  although  the  plain- 
tiff had  no  means  of  knowing  of  the 
partnership.  1  Marsh,  246.  Dubois  v. 
Ludert.  5Taunt9.  S.C.  [But  this  case 
must  be  considered  as  overruled ;  and 
the  rule  now  established  is,  that  the 
plaintiff  mag  join  a  secret  partner  as 
defendant,  but  is  not  bound  so  to  do. 
M.&Malk.88.  MuUett  y.  Book.  IB. 
&  Ad.  398.  De  Mautort  v.  Saunders. 
As  to  the  liability  of  a  secret  partner, 
there  is  no  distinction  between  con- 
tracts by  parol,  or  implied  contracts, 
and  express  contracts  in  writing  not 
under  seal,  with  the  known  and  ap- 
parent partners.  9  M.  &  W.  79.  Bet^- 
ham  V.  Brake,  overruling  Beckham  ▼• 
Knight,  4  Bing.  N.C.  243.  5  Scott, 
619.] 

(g)  See  also  2  N.  R.  454.  Max  v. 
BobertSf  S.  P. ;  but  that  judgment  was 
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But  if  several  persons  jointly  commit    sue  all  or  any  number  of  the  parties ; 
a  forty  the  plaintiff  has  his  election  to    because  a  tort  is  in  its  nature  the  sepa- 


reversed  in  K.  B.  on  other  grounds. 
12  £ast»  89.  And  in  K.  B.  on  a  de« 
claration  in  case,  alleging  a  deceit  to 
have  been  practised  on  the  plaintiff  by 
means  of  a  warranty  made  by  the  two 
defendants  on  a  joint  sale  of  sheep,  the 
plaintiff  cannot  recover  against  one  on 
proof  of  a  separate  sale  and  warranty ; 
the  action,  although  laid  in  tarty  being 
founded  on  contract.  12  East,  452. 
Weail  V.  King  and  Another,  See  also 
2  Marsh.  485.  Green  v.  Greenbanky  and 
S  Brod.  &  Bing.  54.  Bretherton  v.  Wood. 
From  aU  the  cases,  and  especially  that 
last  cited,  the  principle  appears  to  be 
this,  that  where  ^the  action  is  maintain- 
able for  the  tort  simply  without  refer- 
ence to  any  contract  made  between  the 
parties,  no  advantage  can  be  taken  of 
the  omission  of  some  defendants,  or  of 
the  joinder  of  too  many,  as  for  instance 
in  actions  against  carriers,  which  are 
grounded  on  the  custom  of  the  realm. 
[6  M.  &  S.  385.  Ansell  v.  Waterhouse.'] 
But  where  the  action  is  not  maintain- 
able without  referring  to  a  contract  be- 
tween the  parties,  and  laying  a  previous 
ground  for  it  by  shewing  such  contract, 
there,  although  the  plaintiff  shapes  his 
case  in  tort,  he  shall  yet  be  liable  to  a 
plea  in  abatement,  if  he  omit  any  de- 
fendant, or  to  a  nonsuit,  if  he  join  too 
many ;  for  he  shall  not,  by  adopting  a 
particular  form  of  action,  alter  the  situ- 
ation of  the  defendant  On  this  last 
ground  undoubtedly  the  case  of  Green 
V.  Gfreenbank  was  determined,  in  which 
it  was  held  that  infancy  was  a  good  plea 
to  an  action  on  the  case  on  a  warranty. 
[These  authorities  were  much  discussed 
in  the  late  case  of  Pozzi  v.  Shipton  and 
Another^  8  A.  &  £.  963.  1  Pern  & 
D.  4.  S.C.  There  the  declaration 
stated  that  the  plaintiff  delivered  to  the 


defendants,  and  they  accepted  and  re- 
ceived from  him,  goods  to  be  taken  care 
of,  and  carried  and  conveyed  by  the  de- 
fendants from  London  to  Birmingham, 
and  there  delivered  to  one  P.  P.  for  the 
plaintiff  for  reasonable  reward  to  the 
defendants  in  that  behalf;  and  there- 
upon it  became  the  duty  of  the  de- 
fendants to  take  due  care  of  such  goods 
while  they  so  had  the  charge  thereof 
for  the  purpose  aforesaid,  and  to  take 
due  and  reasonable  care  in  and  about 
the  conveyance  and  delivery  thereof  as 
aforesaid ;  yet  the  defendants,  not  re* 
garding  their  duty  in  that  behalf,  but 
contriving  &c.,  did  not  nor  would  take 
due  care  &c^  but  on  the  contrary, 
whilst  they  had  the  charge  &c.,  took 
such  bad  care,  &c.  that  the  goods  were 
injured,  to  the  plaintiff's  damage  &c. 
A  verdict  was  found  against  one  of  the 
defendants  only ;  and  it  was  argued, 
against  the  validity  of  such  verdict 
that  this  case  differed  from  Bretherton 
V.  Woody  inasmuch  as  the  declaration 
did  not  state  the  defendants  to  be  car- 
riers, whereas  in  Bretherton  v.  Wood 
there  was  an  averment  that  the  de- 
fendants were  proprietors  of  a  stage 
coach  for  the  carriage  and  conveyance 
of  passengers  for  hire  from  Bury  to 
Bolton;  that  this  action,  therefore, 
appeared  on  the  pleadings  to  be  really 
founded  on  contract  though  formally  in 
tort;  and  so,  according  to  Powell  v. 
Lay  tony  the  incidents  of  an  action  on 
contract  applied,  one  of  which  is  that 
the  defendants  are  answerable  jointly  or 
not  at  all ;  and  that  Govett  v.  Badnidge 
could  not  be  supported.  But  the  court 
held  that  the  declaration  might,  and 
therefore  must,  after  verdict,  be  read 
as  a  declaration  founded  upon  the  ge- 
neral custom  of  the  realm,  and  not  on 
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rate  act  of  each  indiyidual ;  and  there- 
^  fore  in  actions  ex  delicto^  such  as  tres* 
pass,  trover,  case  for  malfeasance  and 
the  like,  against  one  only,  for  a  tort 
committed  by  several,  he  cannot  plead 
it  in  abatement,  or  in  bar,  or  give  it  in 
evidence  on  the  general  issue.  A  plea 
in  abatement  can  only  be  in  those  cases 
where  regularly  all  the  parties  ought  to 
be  joined,  and  not  where  the  plaintiff 
may  join  them  all  or  not  at  his  election. 
11  H.  7.  6.  a.  Bro.  Trespass,  428.  S.  C. 
Bro.  Responder,  63.  Cartb.  171.  J?tM. 
Y.PiUdngton.  Ibid. 294.  Child  v.  Sands. 
Ibid.  361.  Bastard  v.  Hancock.  1  Show. 
29.  5  Burr.  2613.  Bicev.Shute.  5T.R. 
649.  MUchell  v.  Tarbutt.  Com.  Dig. 
Abatement  (F.  8.).  (A)  However  it  is 
said,  that  if  the  plaiiitiff  himself  shews 
in  his  declaration  or  other  pleading 
that  the  tort  was  jointly  done  by  the 
defendant  and  A.  B^  the  action  shall 
abate ;  2  H.  7- 16.  b.  1  Leon.  41.  Henhf 
and  Broad's  case.  Hob.  164.  Coit  v. 
Bishop  of  Coventry*  Ibid.  199.  Brick- 
head  V.  Archbishop  of  York  ;  but  there 
does  not  seem  to  be  any  good  ground 
for  this  distinction,  and  it  seems  con- 
trary to  the  case  of  Child  v.  Sands^ 
1  Salk.  32. :  and  the  case  of  Addison  v. 
Overend,  6  T.  R.  766.,  lately  decided, 
seems  to  have  properly  overruled  the 
above  distinction.  And  it  was  always 
held^  that  if  the  declaration  only  stated 
that  the  defendant,  simul  cum  guibusdam 


iynotist  did  the  wrong,  the  action  ahall 
not  abate.  8  H.  5. 5.  a.  11  H.  7.  6.  a. 
per  Frowicke,  1  Leon.  41.  5  Bac  Abr. 
193.  There  is  also  a  distinction  be- 
tween personal  actions  of  tort,  and  such 
actions  when  they  concern  real  proper^. 
Therefore,  if  one  tenant  in  oommoo 
only  be  sued  in  trespass,  trover,  or  case^ 
for  any  thing  respecting  the  land  held 
in  common,  he  may  plead  the  tenancy 
in  abatement.  7  H.  5.  8.6.  per  Skrene. 
Bro.  Action  sur  le  Case,  32.  Jointenan- 
cie,  12.  Clif.  £nt7.  pi.  16.  Ibid.  23. 
pi.  60.  Lib.  Plao.  2.  pL  1 1.  Com.  Dig. 
Abatement  (F.  6.).  5  T.R.651.  MitcheU 
V.  Tarbutt. 

Before  I  quit  this  head  it  may  not  be 
improper  to  take  notice  of  actions  upon 
joint  and  several  bonds.  It  has  been 
justly  observed,  3  T.  R.  782.  StreaU 
field  V.  ffalliday,  '<that  if  three  be 
**  honud  jointly  and  severally  in  a  bond, 
"  the  obliged  cannot  sue  two  of  them 
'<  only,  but  must  either  sue  them  aU  or 
^'  each  of  them  separately."  And  it  is 
added,  that  '>'  though  that  doctrine  haa 
"  been  several  times  questioned,  yet  it 
*'  has  been  held  to  be  good  law  from  the 
<<  time  of  Lord  Coke;"  and  it  might  have 
been  said  from  the  time  of  Henry  8. ; 
for  in  27  H.  8.  6.  pi.  29.  in  debt 
against  two  upon  a  joint  and  several 
bond  nu&de  by  three^  the  court  were  of 
opinion  that  the  writ  was  not  well 
brought :  and  FUzherbert  J.  directed 


contract;  and  that,  taking  it  to  charge 
the  defendants  as  common  carriers,  it 
was  strictly  an  action  on  the  case  for  a 
torty  and  that  one  of  several  defendants 
might  be  found  guilty  upon  it,  accord- 
ing to  Bret/ierion  v.  Wood.  The  court, 
however,  expressly  abstained  from  giving 
any  opinion,  whether  the  doctrine  in 
Govett  V.  Radnidge,  or  that  in  Powell 
V.  Layton^  supposing  these  cases  to  dif- 
fer, be  the  true  doctrine.  — *  By  stat. 


1  W.  4.  c.  68.  6. 5.  any  one  or  more  of 
mail  contractors,  stage  coach  proprie- 
tors, or  common  carriers,  may  be  sued 
by  his,  her,  or  their  name  or  names  only; 
and  no  action  or  suit  for  damages  for 
loss  or  injury  to  any  parcel,  package,  or 
person  shall  abate  for  non-joinder  ai 
any  co-proprietor  or  co-partner.] 

(h)  6  Taunt.  ^.  Sutton  v.  Clarke. 
I  Marsh.  429.  S.  C. 
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the  couDflel  for  the  defendant  to  make 
ihereqf  a  pieoy.  so  that  the  other  party 
may  have  his  answer  ;  which  was  done. 
By  the  words  *'  cannot  sue  two  of  them 
"  onfyi'  are  to  be  understood,  if  the  de- 
fendants make  a  proper  plea  according 
to  the  directions  of  Fitzherbert  in  the 
above-cited  case ;  which  is,  by  pleading 
in  abatement  that  there  is  another  joint 
obligor,  and  not  that  the  defendant  can 
take  advantage  of  that  circumstance  in 
evidence  upon  non  estfactum^  any  more 
in  the  case  of  an  action  against  two  of 
three  obligors  on  a  joint  and  several 
bond,  than  in  the  case  of  one  of  two 
obligors  on  a  joint  bond.  It  is  at  the 
election  of  the  obligee  to  consider  such 
a  bond  either  a  joint  or  several  one.  If 
he  sues  one  or  each  of  the  obligors,  he 
acts  upon  it  as  a  several  bond.  If  he 
sues  all  of  them,  he  proceeds  upon  it  as 
a  joint  bond.  If  he  sues  two  only  of  the 
three,  he  still  proceeds  upon  it  as  a 
joint  bond ;  for  he  can  only  sue  one  or 
each  of  them  upon  a  several  bond.  If 
the  obligee  elect  to  proceed  upon  it  as 
a  joint  bond,  there  is  no  difference  be- 
tween suing  two  only  of  three  joint  obli«- 
gors,  and  one  only  of  ftco  joint  obligors. 
In  either  case  advantage  can  only  be 
taken  of  the  omission  by  a  plea  in  abate- 


ment I  OH.  7.  16.  per^JSeftfe,  to  which 
Brian  C.J.  agreed.  Bro.  Obligation,  94. 
See  12  H.  4.  21.  b.  pi.  12.  Bro.  Dette, 
69.  S.  C.  where  this  matter  was  pleaded 
in  abatement,  and  the  writ  quashed.  I 
have  dwelt  the  longer  upon  this  point, 
because  a  distinction  has  been  sometimes 
taken  between  the  case  where  one  only 
of  two  or  more  persons  is  sued  upon  a 
joint  bond,  and  two  only  or  three  or  more 
upon  ^  joint  and  several  bond.  The 
case  of  Gauiton  v.  Chaliner  and  Wilkin- 
Sony  Stafford  Lent  Assizes,  1794,  seems 
to  have  been  ruled  upon  this  distinction. 
That  was  debt  against  the  two  defend- 
ants, upon  a  joint  and  several  bond,  given 
by  them  and  one  Joseph  Gibson^  to 
which  they  pleaded  non  est  factum.  It 
was  proved  on  the  trial,  that  Gibson 
executed  the  bond  :  upon  which  it  was 
objected  that  the  action  was  not  pro- 
perly bought-—  that  it  was  neither  upon 
a  joint  or  several  bond ;  and  the  plain- 
tiff was  nonsuited,  with  leave  to  move  to 
set  the  nonsuit  aside  without  codts ;  and 
in  Easter  term  following  it  was  set  aside 
without  argument  upon  the  ground 
above-mentioned,  (t)  So  much  of  ac- 
tions against  one  only  of  several  persons 
liable. 

Let  us  next  consider  the  case  of  ac- 


(»)  See  also  2  Taunt  254.  South  v. 
Tanner  and  Anothery  where  a  nonsuit  on 
similar  grounds  was  set  aside.  Where 
a  naked  power  only  is  conferred  by  an 
instrument  without  any  interest,  as  by 
a  power  of  attorney  to  several  persons 
jointly  and  severally  to  deliver  seisin, 
it  cannot  be  executed  by  two  out  of 
three:  Co.  Litt  181.  b.:  but  if  a  con- 
trary intention  can  be  collected  from 
the  words  of  the  instrument,  the  court 
will  construe  it  accordingly :  therefore, 
where  a  power  of  attorney  was  given  to 
fifteen  persons  jointly  and  separately  to 
execute  such  policies,  ae  they  or  any  cf 


them  should  think  fit,  the  court  held 
that  the  latter  words  controlled  the  for- 
mer, and  that  an  execution  of  a  policy 
by  four  was  good.  5  B.  &  A.  628. 
Guthrie  v.  Armstrong.  1  D.  &  R.  248. 
S.C. 

A  plea  that  one  of  the  plaintifis  is 
liable  as  a  co-contractor  with  the  de- 
fendant is  a  good  plea  in  bar.  2  Bos.  Sc 
Pull.  120.  Mainwaring  v.  Newman.  [8 
B.&C.S45.  Teaguey.Hubbard.  2Mhnn. 
&  R.  369.  S.  C]  And  where  an  indivi- 
dual is  a  common  partner  in  two  houses 
of  trade,  no  action  can  be  brought  by  the 
one  house  a^nst  the  other  upoi^  any 
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lions  6^  one  of  several  persons  entitled. 
1.  With  respect  to  bonds  or  deeds.  All 
the  obligees  or  covenantees,  if  alive, 
ought  to  join  in  the  action  ;  and  if  dead, 
that  fact  should  be  averred  in  the  de- 
claration. 36  H.  6.  16.  5  Rep.  18.  b. 
Slingsby's  case.  Ante,  155.  Eccleston 
V.  CUpsham.  Yelv.  177.  1  Vent.  34. 
Livet  V.  Staneforihy  cited  there.  1  Sid. 
238.  Osborne  v.  Crosbem.  Ibid.  420. 
3  Bac.  Abr.  696.  Lill.  Ent.  165.  Lib. 
Plac.  115.  pi.  15.  1  Brown.  Ent  163. 
pi.  25.  (k)  But  if  one  only  sues,  there 
is  a  difference  of  opinion  in  some  books 
respecting  the  mode  of  taking  advantage 
of  it  In  some  cases,  it  is  said,  that  the 
defendant  must  crave  oyer  of  the  bond 
or  deed,  and  demur  generally;  unless 
it  appear  in  the  declaration  that  there  is 
another  obligee  or  covenantee  living; 
for  then  it  may  be  taken  advantage  of 
on  demurrer,  or  in  arrest  of  judgment 
All.  41.  Holdwichy.  Chafe,  2  Str.  146. 
Vernon  v.  Jefftrys.  Bull.  N.  P.  158. 
Com.   Dig.  Abatement   (E.  12.).     In 


others,  that  the  defendant  can  only 
plead  it  in  abatement,  it  being  no  vari- 
ance. All.  41.  3d  Resolution.  Com. 
Dig.  Abatement  (E.  12.>  See  Clift.  8. 
pL  19.  But  these  last  cases  do  not  seem 
to  be  law.  If  the  former  be  the  right 
opinion  (which  it  certainly  is),  it  seems 
that  the  defendant  may  also  take  advan- 
tage of  it  upon  non  est  factum  ;  for  as 
the  demurrer  upon  the  oyer  is  founded 
on  the  variance  between  the  deed  de- 
clared upon  and  the  real  deed,  it  seems 
perfectly  clear  that  the  variance  will  be 
equally  fatal  upon  non  est  factum.  How- 
ever, it  seems  to  be  fully  settled,  that  all 
the  obligees  must  join  in  the  action,  and 
the  death  of  any  of  them  be  alleged  in 
the  declaration.  For  if  it  appears  upon 
the  face  of  the  pleading  that  there  are 
other  obligees,  it  is  fatal  upon  demurrer, 
or  in  arrest  of  judgment.  See  ant^  154*. 
Eccleston  and  Wife  agunst  Clipsham, 
note  (1),  and  the  authorities  there  cited. 
So  with  respect  to  actions  by  one  of  two 
or  more  joint  covenantees.    Ibid.   The 


transactions  which  take  place  between 
them  whilst  such  individual  is  a  common 
partner ;  and  that  whether  the  action  be 
attempted  to  be  brought  in  his  lifetime* 
or  after  his  death.  6  Taunt  597.  JBo' 
sanquet  v.  Wray*  1  B.  &  A.  664.  De 
Tastet  V.  Shaw.  [But  see  2  B.  & 
Ad.  822.  Hose  v.  Poulton,  where  it 
was  held  that  after  the  death  of  a 
party,  who  was  one  of  several  cove* 
nantees  in  trust,  and  had  also  bound 
himself,  as  a  surety,  jointly  and  severally 
with  other  covenantors,  the  surviving 
covenantees  might  sue  the  surviving 
covenantors.  This  was  decided  on  the 
authority  of  Richards  v.  Richards.  2 
B.  &  Ad.  447.  Mann.  &  R.  S.  C,  where 
it  was  held  that  a  married  woman  to 
whom  a  joint  and  several  note  had 
been  given  by  her  husband,  and  two 
other  persons,  as  his  sureties,  might, 


on  his  death,  sue  the  other  parties  on 
it,  and  further,  that  the  Statute  of  Limit- 
ations did  not  begin  to  run  against  the 
claim  till  after  he  was  dead.] 

(h)  [And  all  the  covenantees  must 
join,  although  some  of  them  sealed  the 
deed  and  some  did  not;  and  it  makes 
no  difference  that  the  covenant  is  to  pay 
them  money  as  trustees ;  3  B.  Ik  C.  353. 
PetrieY.Bury.  5  D.  &  R.  152.  S.C.  2 
B.  &  Ad.  822.  Rose  v.  PouUon  ;  though 
perhaps  it  might  be  otherwise  if  those 
who  did  not  seal  refused  to  assent  to  the 
deed.  3  B.  &  C.  353.  (See  9  B.  &  C. 
300.  Small  y.  UtarwooeL  4Mann.&R. 
181.S.C.)  But  ifone  only  of  two  part- 
ners  is  a  party  to  a  deed,  the  other  need 
not,  and  must  not  sue,  though  the  inter- 
est be  joint,  and  the  deed  for  a  partner- 
ship purpose.  6  M.  &  S.  75.  Metope 
V.  Ryert^2 
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same  point  was  also  determined  in 
C.  B.  T.  T.  37  Geo.  3.  ScaU  v.  Godwin, 
1  Bos.  &  Pull.  67'»  where  it  was  held 
upon  demurrer,  that  if  the  reversion 
upon  a  lease  for  years,  in  which  the  les- 
see covenanted  to  repair,  be  assigned  to 
two  persons  as  joint  tenants,  one  alone 
cannot  bring  an  action  of  covenant 
against  the  lessee  for  not  repairing,  but 
both  must  join  in  the  action^  and  the  les- 
see is  not  bound  to  take  advantage  of 
the  omission  by  a  plea  in  abatement. 

2.  With  respect  to  contracts  not  under 
seal,  whether  in  writing  or  by  parol. 
A  distinction  has  been  taken  between 
actions  of  assumpsit  and  actions  of  tort : 
in  the  former  case,  if  one  only  of  seve- 
ral persons  who  ought  to  join  bring  the 
action,  the  defendant  may  take  advan- 
tage of  it  on  non  assumpsit,  but  in  the 
latter  he  must  plead  it  in  abatement. 
1  Show.  105.  Boson  v.  Sandford,  per 
Holt  C.  J.  Skin.  640.  Dockwray  v.  Dick- 
enson, 2  Str.820.  Leglise  v.  Champanie. 
2T.R.282.  Graham  y.  Robertson.  And 
this  distinction  is  .universally  adopt- 
ed. However,  it  may  not  be  improper 
to  observe  as  to  assumpsit  by  one  only, 
that  at  the  time  when  most  of  the  cases 
upon  thb  subject  were  decided,  the  same 
rule  extended  as  well  to  defendants  as 
to  plaintiffs.  The  rule  in  both  cases 
was  founded  upon  the  same  reason, 
that  the  contract  proved  was  not  the 
same  with  that  in  the  declaration.  Skin. 
640.  2  Str.  820.  But  as  soon  as  it  was 
decided  in  the  case  of  Rice  v.  Shute,  and 
the  other  cases  which  followed  it,  that 
leaving  out  one  of  the  joint  contractors 
did  not  vary  the  contract,  one  would 
have  thought  that  the  same  principle 


would  be  applied  to  the  case  of  persons 
with  whom  the  contract  was  made.  If 
the  contract  be  still  the  same,  notwith- 
standing one  of  the  persons  who  ought 
to  be  joined  is  omitted,  upon  what  prin- 
ciple is  it  that  the  contract  is  not  the 
same,  if  one  of  the  persons  who  ought  to 
join  be  omitted?  Perhaps  it  may  be 
objected,  that  by  this  means  the  plain- 
tiff and  the  defendant  are  not  upon  equal 
terms;  that  in  an  action  against  one 
only  he  necessarily  knows  all  the  persons 
liable ;  but  in  actions  by  one  only,  the 
defendant  may  often  not  know,  nor  be 
able  to  know,  what  persons  ought  to 
join.  But  in  answer  to  this,  it  should 
always  be  remembered  that  the  rule  is 
founded  upon  the  supposed  varicmce  be- 
tween the  contract  proved  and  the  con- 
tract laid,  and  not  upon  any  inconve- 
nience or  convenience  to  the  parties. 
As  to  the  knowing  of  the  persons,  the 
cases  above  referred  to  respecting  de- 
fendants, have  decided  that  this  circum- 
stance is  immaterial ;  and  as  to  the  con* 
venience  or  inconvenience  of  the  thing, 
it  should  seem  more  convenient  that  the 
parties  should,  afler  issue  joined,  pro- 
ceed  upon  the  merits,  than  that  the 
defendant  should  be  allowed  to  nonsuit 
the  plaintiff  upon  a  mere  matter  of  form. 
See  10  Ed.  4. 5.  pi.  10.  8.  pL  21.  Com. 
Dig.  Abatement  (£.  12.).  However, 
the  settled  distinction  is,  as  I  have  before 
mentioned,  and  it  must  be  left  to  the 
operation  of  time  and  the  same  good 
sense  as  at  last  prevailed  in  Rice  v.  Shute 
respecting  defendants,  to  do  away  a 
distinction  which  seems  to  me  to  have 
no  principle  for  its  foundation.  (/) 
3.  In  actions  by  executors,  they  ought 


(/)  [See  post,  291  n,  per  PatlesonJ.^ 
In  the  case  of  Snellgrove  v.  Hunt, 
1  Chitty*s  Rep.  71  •  the  point  here  dis- 
cussed by  the  learned  serjeant  was  fully 
considered  by  the  court  of  K.B.,  and  the 


distinction  hetweenplaintiffsBLXi^defend' 
ants  was  upheld,  rather,  it  should  seem, 
upon  the  ground  of  the  plaintiffs  ne- 
cessary knowledge  of  his  partners,  than 
upon  any  variance  in  the  contract.    See 


29)/ 


Cabell  versus  Vaughari. 


all  to  join;  Bro.  Execntors,  88. ;  thbugh 
some  be  witfain  the  age  of  seventeen 
years ;  Went  95.  Yelv.  130.  Smith  v. 
Smith;  or  have  not  proved  the  will; 
1  Salk.  S.  Brookes  T,  Stroud;  or  refused 
before  the  Ordinary.  dRep.ST.a.  Hen- 
sloe's  case.  But  if  one  only  bring  an 
action,  either  of  debt  upon  bond,  or 


assumpsit  as  well  as  tort,  it  seeps  set- 
tled that  the  defendant  can  only  take 
advantage  of  it  by  pleading  in  abate- 
ment, after  oyer  of  the  probate,  ^at 
the  other  executor  mentioned  therein  is 
alive  not  named.  If  the  defendant  plead 
the  general  issue,  he  is  too  late;  he 
cannot  then  come  at  the  fact  of  there 


also  4  B.  &  A.  374.  Jell  v.  Douglas^ 
where  it  was  held,  for  the  same  reason, 
that  a  plaintiff  suing  on  a  contract  made 
with  himself  and  a  deceased  partner, 
must  describe  himself  as  surviving  part- 
ner in  the  declaration.  The  non-joinder 
by  the  plaintiff  of  a  dormant  partner, 
whose  name  does  not  appear  to  the 
world,  is  held  not  to  be  matter  of  non- 
suit 2  Esp.  N.  P.  C.  468.  Leveck  v. 
Sliaftoe.  2  Taunt  325.  Llo^/d  v.  Arch- 
bowle  and  Mawman  v.  GilletL  Ibid,  in 
note.  But  the  ostensible  partner  who 
made  the  contract  may,  if  he  please,  join 
dormant  partners  with  himself  as  do-plain- 
tiffs;  4  B.  &  A.  437.  Skinner  and  Others 
Y.Stocks.  [10B.&C.671.  Cothayy.Fen- 
nell,"];  and  in  such  case  the  defendant  will 
be  at  liberty  to  set  off  any  debt  which 
may  be  due  to  him  from  the  ostensible 
partner.  2  Esp.  N.  P.  C.  468.  Staeey  v. 
Decy.  [The  rule  is  general,  that  where 
a  contract,  not  under  seal,  is  made  with 
an  agent  (and  each  partner  is  the  agent 
of  the  firm,  within  the  meaning  of  this 
rule,  as  to  contracts  respecting  the  part- 
nership business)  in  his  own  name  for  an 
undisclosed  principal,  either  the  agent 
or  the  principal  may  sue  upon  it ;  the 
defendant  in  the  latter  case  being  en- 
titled to  be  placed  in  the  same  situation, 
at  the  time  of  the  disclosure  of  the  real 
principal,  as  if  the  agent  had  been  the 
contracting  party.  5  B.  &  Ad.  393. 
Sims  V.  Bond,']  If,  however,  the  os- 
tensible partner  have  represented  the 
subject-matter  of  the  contract  as  his 
separate  property,  his  partners  are 
bound  by  such  representation.    1  M.  & 


S.  249.  Lucas  and  Others  ▼.  Be  la 
Cour.  [See  2  B.  &^  Ad.  303.  Robson 
V.  Brummond.]  In  the  cases  of  Lloyd 
V.  Archhowle  and  Mawman  v.  GiUett  it 
was  held,  that  a  dormant  partner,  not 
joined  in  the  action,  might  be  called  as 
a  witness  for  the  plaintiff,  upon  the 
ground  that  he  could  not  be  joined  as  a 
co-plaintiff;  but  the  case  of  Shinner  v. 
Stocks  having  determined  that  a  dor- 
mant partner  may  be  joined,  it  seems 
to  follow  that  he  cannot  be  called  as 
a  witness.  Partners  are  in  the  nature 
of  agents  for  6ach  other,  and  as  it  has 
never  been  held  that  a  principal,  who 
might  himself  have  sued,  can  be  called 
as  a  witness  for  the  plaintiff  in  an  action 
brought  by  his  agent  respecting  the 
property  of  the  principal^  so  it  should 
seem  that  in  an  action  by  the  ostensible 
partner,  a  dormant  partner  who  might 
have  been  joined  cannot  be  called  as  a 
witness  for  the  plaintiff.  [But  see  now 
Stat  6  &  7  Vict  c.  85.]  Where  the  name 
of  a  person  is  held  out  to  the  world  as 
one  of  the  members  of  a  firm,  he  must 
be  joined  as  a  co-plaintiff;  2  Camp.  302. 
Guidon  V.  Robson ;  unless  it  be  dis- 
tinctly proved  that  he  has  no  interest  in 
the  firm.  5  Esp.  199.  Parsons  v-  Crosby, 
14  East,  210.  Teedv.Elworthy.  1  Stark. 
25.  Glossop  V.  ColmaHy  per  Lord  El- 
lenborouffh  C.  J.  confirmed  by  the  court 
of  King's  Bench.  [10  B.  &  C.  20.  KeH 
V.  Nainby.  5  Mann.  &  R.  76.  S.  C.  1 
C.  &  P.  89.  Bavenport  v.  JRacks&'ow, 
1  Mann.  &  G.  44.  Barker  y.  Stubbs,  1 
Scott,  N.  R.  131.  S.  C] 
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being  another  executor.  An  executor 
18  appointed  by  the  will,  and  therefore 
it  is  necessary  to  pray  oyer,  and  set  it 
out  in  order  first  to  shew  that  fact, 
and  then  to  aver  that  he  is  alive;  but 
the  defendant  need  not  aver  that  he 
administered,  41  Ed.  3.  22.  a.  pi.  10. 
S.  C.  Bro.  Executor,  27.  Yelv.,130. 
Smith  V.  Smith.  Ast  Ent  11.  Com.  Dig. 
Abatement  (£.  1 3.).  (m)  But  where  the 
defendant  pleads  in  abatement  that  he 
has  one  or  more  co-executors  who  ought 
to  be  joined,  he  must  aver  not  only  that 
he  is  alive,  but  that  he  administered;  be* 
cause  it  is  only  necestery  to  sue  so  many 
of  the  executors  as  have  administered. 
Bro.  Executors,  20.  88.  Wentw.  95. 
1  Lev.  161.  Swcdlowy.  Ember  son.  Clift. 
Ent.  15.  pi.  36,  37.  Lib.  Plac.  1.  pL  8. 
Com.  Dig.  Abatement  (F.  10.).  Willes's 
Rep.  42.  Alexander  v.  Mawman.  If  a 
debtor  makes  his  creditor  and  another 
his  executors,  and  the  creditor  never 
intermeddles,  but  refuses,  he  may  bring 
an  action  against  the  other  executor. 
Sir  W.  Jones,  345.  Dorchester  v.  Webb, 
3  T.  R.  557.  Rawlinson  v.  Shaw,  4. 
With  respect  to  actions  of  torty  such 
as  trespass  quare  clausum,  or  for  taking 
goods,  trover,  case  for  malfeasance, 
misfeasance,  or  nonfeasance,  and  such 
like  actions  of  tarty  it  seems  fully  and 


clearly  established  that  if  one  only  of 
two  or  more  joint  tenants,  parceners, 
tenants  in  common,  partners,  executors^ 
assignees  of  bankrupts,  and  others  who 
regularly  ought  to  join,  bring  any  such 
actions,  the  defendant  must  plead  the 
omission  in  abatement,  and  cannot  give 
it  in  evidence  on  the  general  issue,  or 
in  any  other  way,  or  by  pleading  in  bar, 
or  in  arrest  of  judgment,  or  though  the 
matter  be  found  specially,  or  appear 
upon  the  face  of  the  declaration,  or  any 
other  pleading  of  the  plaintiff.  2  Vin.  69, 
pi.  21.  25,  26,  27.  Cro.  Eliz.  554.  Deer- 
ing  V.  Moor,  Latch,  152, 153.  Harman 
y.Whitchlowy^T  Jones  yjAiXce,  1  Mod. 
102.  Dlackborough  v.  Graves.  S.  C. 
cited  in  Carth.  36.  Boson  v.  Sandford, 
1  Show.  29.  Ibid.  103.  2  Lev.  113.  Neh 
thorpe  V.  Dorrington.  Skin.  640.  Dock- 
vsray  v.  Dickenson.  1  Salk.  32.  Chiid 
V.  Sands,  5th  Resolution.  Ibid.  4.  Hay' 
wood  V.  Davis.  Ibid.  290.  Brown  v. 
Hedges,  Bro.  Ent.  8.  pi.  36.  Clift  7. 
pi.  23.  Lib.  Plac  2.  pi.  11.  2  Str.  820. 
Leglise  v.  Champante,  5  Bac.  Abr. 
260,  261.  Com.  Dig.  Abatement  (£. 
8.  9,  10.)..    6  T.  R.  766.  Addison  v. 

Overendy  and  BamardisUm  v.  Chapman 
there  cited.    7  T.  R.  279.  Sedgworth  v. 

Overend.  5  East,  420.  Bloxam  v. 
Hvhbard,  (n) 


(m)  [Mood.  &  M.  863.  Walters  v. 
PfeiL  But  if  one  executor  of  several 
alone  sell  goods  of  the  testator,  he 
alone  may  maintain  an  action  for  the 
price,  not  naming  himself  executor. 
Godolph.  Ft.  2.  c.  16.  s.  1.  Wentw.  224. 
2  Bing.  177.  BrassingUm  v.  Ault.  9 
Moo.  &  P.  340.  S.C.  So  if  goods  be 
taken  out  of  the  possession  of  one  of 
several  executors^  he  may  sue  alone  to 
recover  them.  Godolph.  ubi  supra, 
Wentw.  ubi  supra.'] 

(n)  And  see  post,  2  Saund.  117.  note. 
[Accordingly,  where  lands  were  demised 


to  A.  and  B,  his  wife  for  twenty-one 
years,  and  A,  afterwards  granted  a  lease 
of  them  to  C,  for  nine  years,  it  was 
held  that  in  an  action  brought  by  A. 
alone  for  an  injury  to  his  reversionary 
interest,  the  allegation  that  the  rever- 
sion belonged  to  him  was  well  supported, 
and  that  the  wife  need  not  be  joined  in 
the  action ;  but  that  even  if  she  ought, 
the  objection  should  have  been  taken 
by  plea  in  abatement.  5  M.  &  W.  142. 
Wallis  V.  Harrison,  The  rule  above 
stated  extends  to  an  action  of  detinue ; 
therefore  the  non.joinder  as  plaintifis 
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of  parties  who  are  co-tenants,  is  no  de- 
fence on  a  plea  denying  property  in  the 
plaintiffs,  but  must  be  pleaded  in  abate- 
ment 1 1  A.  &  £.  209.  BroadbetU  v. 
Ledward,  S  Perr.  &  D.  45.  S.  C.  In 
this  case  it  was  said  by  Patteson  J^  that 
the  rule  as  to  the  consequence  of  non- 
joinder of  parties  as  plaintiffs  in  actions 
upon  contract  is  not  satisfactory  in 
principle,  and  ought  not  to  be  ex- 
tended.—  It  should  be  observed,  that 
if  one  joint  tenant  or  part-owner  sue 
alone,  he  is  entitled  to  recover  only 
damages  in  respect  of  his  own  share. 


notwithstanding  the  defendant  negleets 
to  plead  the  non-joinder  in  abatement 
2  Lev.  IIS.  Nelthorpe  v.  DorringUm, 
Bull.  N.P.  S5.']  Although  in  actions 
of  tort  the  non-joinder  of  a  co-plaintiff 
is  matter  of  plea  in  abatement  only, 
yet  according  to  the  distinction  taken 
above^  p.  291  /.  and  note  (^),  it  should 
seem,  that,  where  the  action  is  sub- 
stantially and  necessarily  founded  on 
a  contract,  the  form  of  it  in.  tort  will 
not  prevent  the  plaintiff  from  being 
nonsuited  for  the  non-joinder  of  other 
persons  interested. 


[  292  ] 
Case  44. 


Ferrall  versus  Shaen,  Mil.  Sf  Bar. 

Pasch.  21  Car.  II.  Regis.     Rol.  371. 


Memorandum.    London^'X  TT^E  it  remembered^  that  heretofore,  to  wit,  in  the 


to  wit. 


term  of  St  Hilary  last  past,  before  our  lord  the 

king  at  Westminster  came  John  Ferrall  esquire,  by  John  Bead 

his  attorney,  and  brought  here  into  the  court  of  our  said  lord 

the  king  then  there  his  certain  bill  against  Sir  James  Shaen. 

knight  and  baronet,  otherwise  called  Sir  James  Shaen^  of  the 

city  of  Dublih  in  the  kingdom  of  Ireland,  knight  and  baronet, 

in  the  custody  of  the  marshal,  &c  of  a  plea  of  debt;  and 

there  are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard 

DecUration.       Roe  ;  which  said  bill  follows  in  these  words,  to  wit;  London^ 

•  Sec  ant^,  14.    to  wit,  John  Ferrall  esquire  *  complains  of  Sir  James  Shaen 

net^v.  FilkinL  knight  and  baronet,  otherwise  called  Sir  James  Shaen,  of  the 

city  of  Dublin  in  the  kingdom  of  Ireland,  knight  and  baronet, 
being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our 
lord  the  king  before  the  king  himself,  of  a  plea  that  he  render 
to  him  six  hundred  pounds  of  lawful  money  of  England, 
which  he  owes  to,  and  unjustly  detains  from  him ;  for  this,  to 
wit,  that  whereas  the  said  Sir  James  on  the  25th  day  of  May 
in  the  19th  year  of  the  reign  of  our  lord  Charles  the  Second 
now  king  of  England,  &c.  at  London  aforesaid,  to  wit,  in  the 
parish  of  St  Mary-k^Bow  in  the  ward  of  Cheap,  by  his  cer- 
tidn  writing  obligatory,  sealed  with  the  seal  of  him  the  said 
Sir  James,  and  to  the  court  of  our  said  lord  the  king  now 
here  shewn,  the  date  whereof  is  the  same  day  and  year, 


Bond  shewn 
into  comrt 


i 
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acknowledged  himself  to  be  held  and  firmly  bound  to  the    Ferrall 
same  John  in  the  said  six  hundred  pounds,  to  be  paid  to  the    ^'  Shaen. 
said  John  when  he  should  be  thereunto  required :  yet  the  ' 

said  Sir  James  (although  often  required)  hath  not  yet  paid 
the  said  six  hundred  pounds  to  the  same«/bAn,  but  to  pay  the 
same  to  him  hath  hitherto  altogether  refused,  and  still  refuses, 
to  the  damage  of  him  the  said  John  of  forty  pounds ;  and 
thereof  he  brings  suit. 

And   now  at  this  day,  to  wit,  on  Wednesday  next  after  Plea, 
fifteen  days  of  Easter  in  this  same  term,  until  which  day  l"»P«^^*°<^«  ^ 
the  said  Sir  James  had  leave  to  imparl,  and  then  to  answer, 
&c  before  our  lord  the  king  at  Westminster^  come  as  well  the 
said  John  Ferrall  by  his  said  attorney,  as  the  said  Sir  Jarnes 
Shaen  by  John  Wanter  his  attorney;  and  the  said  Sir  James  defendant  prays 
defends  the  wrong  and  injury  when,  &c.  and  prays  oyer  of  ^^  ^^  ^J^ 
the  said  writing  obligatory,  and  it  is  read  to  him,  &c.  (*) ;  he  dition. 
also  prays  oyer  of  the  condition  of  the  same  writing  obligatory,  jevens  t.  Har-* 
and  it  is  read  to  him  in  these  words,  to  wit:  "The  condition  "<*««»  ^^ CO* 

post.  324* 

*^  of  this  obligation  is  such,  that  if  the  above-bounden  Sir  Veale  T.Warner. 
"  Jarnes  Shaen  knight  and  baronet,  his  heirs,  executors,  or  [  293  ] 
'^  administrators,  shall  and  do  well  and  truly  pay,  or  cause  to  ^t  out. 
be  pidd  unto  the  above-named  John  Ferrall  esquire,  his  exe- 
cutors, administrators,  or  assigns,  the  full  sum  of  three  hun- 
dred pounds  of  good  and  lawful  money  of  England^  on  the 
five-«nd-twentieth  day  of  February  next  ensuing  the  date  of 
these  presents,  at  or  in  the  Middle^TempU-haUy  London, 
deducting  thereout  only  the  current  exchange  of  the  same, 
if  any  shall  be  laid  out  for  the  exchange  thereof  from  Ireland 
to  Englandy  then  this  obligation  to  be  void  and  of  none 
efiect,  or  else  to  be  and  remain  in  full  force  and  virtue.** 
Which  being  read  and  heard,  the  said  Sir  James  says,  that 
the  said  John  Ferrall  ought  not  to  have  or  maintain  his  said 
action  thereof  against  him,  because  he  says  that  the  said 
John,  after  the  making  of  the  said  writing  obligatory,  to  wit, 
on  the  10th  day  of  May  in  the  20th  year  of  the  reign  of  our 
lord  the  now  king,  to  wit,  at  London  aforesaid  in  the  parish 
and  ward  aforesfdd,  corruptively  received  of  the  said  Sir  James 
thirty  pounds  of  lawful  money  of  England  for  the  forbearance 
of  the  said  three  hundred  pounds,  in  the  said  writing  obliga- 
tory mentioned,  for  one  whole  year,  to  wit,  from  the  said  25th 
day  of  February  in  the  20th  year  aforesaid,  until  the  25th  day 
of  February  in  the  21st  year  of  the  reign  of  our  said  lord  the 
now  king,  which  is  beyond  the  rate  of  six  pounds  for  every 

VOL.  I.  8  8 


u 

6C 

ft 
it 


293 


Ferrall  versus  Shaen. 


Ferrall 

r.  Shaek. 


[  294  ] 

Demurrer. 
CoDtinuanoe. 


hundred  pounds  for  one  whole  year,  against  the  form  of  the 
statute  in  such  case  thereof  lately  made  and  proYided,  whereby 
the  said  writing  obligatory  is  become  Toid ;  and  this  he  is 
ready  to  verify :  wherefore  he  prays  judgment  if  he  ought  to 
be  charged  with  the  debt  aforesaid  by  virtue  of  the  said  writing 
obligatory,  &c. 

General  demurrer,  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here  is 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king  at  Wiestminster,  imtil  Wednesday  next  after  three 
weeks  of  the  Holy  Trinity,  to  hear  their  judgment  of  and  upon 
the  premises,  because  the  court  of  our  said  lord  the  now  king 
is  not  yet,  &c ;  at  which  day  before  our  lord  the  king  at 
Westminster  come  as  well  the  said  John  as  the  said  Sir  Jama 
by  their  said  attomies,  whereupon  all  and  singular  the  premises 
being  seen,  and  by  the  court  of  our  said  lord  the  king  here 
fully  imderstood,  and  mature  deliberation  thereupon  had,  it 
seems  to  the  court  of  our  lord  the  king  that  the  said  plea  of 
the  said  Sir  James,  in  manner  and  form  aforesaid  above 
pleaded,  and  the  matter  in  the  same  contained,  are  not  suffi- 
cient in  law  to  bar  him  the  said  John  from  having  his  said  ac- 
tion against  the  said  Sir  James:  therefore  it  is  considered 
that  the  said  John  do  recover  against  the  said  Sir  James  hifl 
said  debt,  and  also  eighty  shillings  for  his  damages  which  he 
has  sustained,  as  well  on  occasion  of  the  detention  of  that 
debt,  as  for  his  cost  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  to  be  adjudged  to  him  the  said  John  by  the 
court  of  Our  said  lord  the  king  now  here  with  his  assent 
And  the  said  Sir  James  in  mercy  &c  (1) 

(1)  See  similar  entries  of  a  judgment  Hodsdeny.Harridge.  Co.  £nt  126.  b. 

in  debt  for  the  plaintiff  on  demurrer  to  pi.  10.  127.  a,  b.    Ibid.    129.  b.  pi.  11* 

the  plea,  ante,  215.    Doughty  y,  NeaL  Ibid.  130.  pi.  13.   Lamb's  case.    Ibid. 

l^'Sl.    Duppa  V.  Mayo,    2  Saund.  64.  131,  132.     Ibid.  139.  b.  pi.  19. 


Judgment. 


Case  44. 


Ferrall  versus  Shaen,  Knight  and  Baronet. 


"PIEBT  upon  bond  dated  24th  of  May  in  the  19th  year 


A  bond  good 

not  void  by' a'  "^"^    of  the  uow  king.     The  defendant  prayed  oyer  of  the 

subsequent  condition,  which  is  for  the  payment  of  300t  on  the  25th  of 

usurious  con-  ,  ,  /» 

tract,  but  the  February  in  the  20th  year  of  the  now  king.     And  upon  oyer 
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♦  12  Car.  2. 
c.  IS. 


the  defendant  pleaded  in  bar  that,  after  the  making  of  the    Ferrall 
writing  obligatory  aforesaid,  to  wit,  on  the  10th  of  May  in     ^'  Shaen. 
the  20th  year  of  the  now  king,  the  plaintiff  corruptively  re-      .     '. 
ceived  from  the  defendant  30/1  for  delaying  the  day  of  pay-  by  subject  to  the 
ment  of  the  said  300/.  for  one  whole  year,  namely,  from  the  f«"»*y,by  tb« 

•^  ,  "^  latter  clause  of 

said  25th  of  Febrvxiry  in  the  20th  year,  until  the  25th  of  Fe-  the  sutute, 
bruary  in  the  2l8t  year,  which  is  beyond  the  rate  of  six  pounds  ' ^  ^"'  ^-  ^'^^' 
in  the  hundred  pounds  for  a  year,  against  the  form  of  the 
statute,  whereby  the  writing  obligatory  aforesaid  became  void ; 
and  this,  &c :  wherefore,  &c  :  upon  which  the  plaintiff  de- 
murred in  law. 

And  it  was  adjudged  for  the  plaintiff  that  the  plea  was  not 
good ;  for  the  new  statute  of  usury  (*)  says,  that  "  all  bonds, 
*'  &c.  for  payment  of  any  principal  or  money  to  be  lent,  or 
**  covenanted  to  be  performed,  upon  or  for  any  usury,  where- 
upon or  whereby  there  shall  be  reserved  or  taken  above  the 
rate  of  six  pounds  in  the  hundred  by  the  year,  shall  be  ut- 
terly void : "  so  that  the  bond,  which  is  void  by  this  clause, 
ought  to  be  for  payment  of  money  upon  or  for  usury :  but  here 
the  bond  was  not  for  payment  of  money  upon  or  for  usury, 
but,  for  any  thing  which  appears  to  the  contrary,  it  was  made 
for  the  payment  of  a  just  debt,  and  so  the  bond  was  good 
when  it  was  made.  Then  an  usurious  contract  afterwards 
cannot  make  the  bond  void  which  was  good  at  the  time  when 
it  was  made.  But  it  is  true  that  by  such  usurious  contract 
the  plaintiff  has  forfeited  the  treble  value  by  the  latter  clause 
of  the  statute,  but  the  bond  will  not  be  thereby  void  as  is 
above  mentioned.     Quod  nota.  (^l) 

Jones  and  Saunders  of  counsel  with  the  plaintiff. 


(( 


u 


cc 


(1)  The  defence  intended  to  have 
been  set  up  in  this  case  was,  that  the 
contract  itself,  upon  which  the  bond 
was  given,  was  illegal.  But  in  order  to 
support  it,  the  plea  should  have  stated 
an  usurious  contract  at  the  time  the  bond 
was  made,  and  that  it  was  made  in  pur* 
suance  of  such  usurious  contract ;  for  if 
it  were  legal  at  that  time^  no  subsequent 
event  can  make  it  usurious.  In  Sir 
T.Raym.  196.  Bex  w.Allen^  Twysden  J. 
took  a  difference,  upon  the  two  clauses 
in  the  statute  12  Car.  2.  c.l3.;  which 
is  confirmed  by  all  the  authorities  an- 


cient and  modern,  that  if  the  lender 
contracts  for  greater  interest  than  the 
statute  allows,  so  that  the  agreement  is 
corrupt  at  the  titne  of  the  loan,  all  the 
assurance  is  void ;  but  if  he  contracts 
for  no  more  than  the  statute  allows,  but 
will  afterwards  (that  is,  upon  a  subse- 
quent agreement)  take  more,  the  assur- 
ance is  not  void,  but  the  party  shall 
forfeit  the  treble  value ;  S.  C.  1  Mod. 
69.  1  Vent.  38. ;  and  herewith  agree 
the  following  cases:  4?  Burr. 2253.  Abra- 
hams v.  Bunn.  Cowp.  1 14.  Fhytr  v. 
Edwardsy  per  Lord  Mansfield.  Doug. 
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2S7.  Fisher  v.  Beadey.  3  Wils.  261. 
Lloyd  y.Williams.  S.C.  2  Black.  792. 
3  T.  R.  538,  539.  Tate  v.  Wettings, 
per  Butter  J.  1  Hawk.  P.C.  247.  s.  12. 
foL  ed.  2  Mod.  307.  Ballard  y.Oddey. 
Cro.  EHz.  20.  Pottard  v.  /Sb^o/y.  1 
Leon.  96.  Sir  WoUaston  Dixies  case, 
per  G^€it/  Baron.  3  Leon.  205.  Body 
and  TasselTs  case.  3  Keb.  142.  i?ac?- 
ley  V.  Manning,  7  Mod.  119.  Qtitftfn  v. 
Sewely  alias  BeauSf  "per  Holt,  Benttey 
V.  Cooke,  per  Lord  Kenyon,  Sittings  at 
Westminster  after  Michaelmas  term, 
1788.  Com.  Dig.  Usury  (B).  Ibid.  (C).  (a) 
But  the  taking  of  usurious  interest  is 
primd  facie  evidence  that  it  was  re- 
ceived in  pursuance  of  an  usurious  con- 
tract 

In  order  to  constitute  usury  within 
the  statute  of  12  Ann.  stat  ii.  c.  16.,  so 
as  not  only  to  make  the  assurance  void, 
but  also  to  subject  the  party  to  the 
penalty,  there  must  be  both  an  usurious 
contract  at  the  time  of  the  loan,  and  an 
usurious  taking  in  pursuance  of  it  of 
money,  or  of  money's  worth.  2  T.  R. 
241.  ScoU\.  Brest  lBulstr.20.  Crewes 
v.  Draper,  (b)  Therefore,  if  a  promis- 
sory note  be  given  for  repayment  of 
a  sum  lent  with  usurious  interest,  and 
the  note  when  due  be  taken  up,  and 
another  note  substituted  for  it,  the 
offence  of  usury  is  not  committed,  nor 


the  penalty  incurred,  till  the  latter  note 
be  paid  ;  for  the  note  only  gives  a  right 
of  action,  and  perhaps  may  never  be 
paid.  7  T.  R.  184.  Maddock  v.  Ham- 
mett.  We  have  seen  that  a  man  may 
subject  himself  to  the  penalty  of  the 
statute,  and  yet  the  assurance  be  legal ; 
on  the  other  hand,  the  assurance  may 
be  usurious  and  void  by  the  statute, 
and  yet  the  party  may  not  be  subject 
to  the  penalty  of  it  For  if  a  man  con- 
tracts for  more  interest  than  the  statute 
allows,  and  afterwards  takes  no  more 
than  legeU  interest,  the  contract  indeed 
is  void,  but  the  lender  will  not  be  sub- 
ject to  the  penalty.  Doug.  236,  237. 
Fisher  v.  Beasky.  1  Hawk.  P.  C.  24«. 
s.  8.  fol.  ed.  4  Leon.  43.  pi.  117. 
Brawn y.Fulsby.  3  Leon.  205.  pL 26a 
per  Clerk  J.  2  Leon.  39.  Arg.  Van 
Henbeck*a  case.  Cro.  Elix.  20.  Pol- 
lard V.  Scholy.  7  T.  R.'l  84.  (c)  Hence 
it  follows  (and  it  has  been  so  decided)* 
that,  as  the  penalty  is  not  incurred  un- 
til more  than  legal  interest  is  actually 
received,  the  time  for  bringing  an  ac- 
tion for  the  penalty  (which  is  one  year 
after  the  offence  committed  by  statute 
31  Eliz.  c5.  s. 5.)  begins  from  there- 
ceipt  of  the  usurious  interest,  and  not 
from  the  making  of  the  usurious  con- 
tract, unless  more  than  l^al  interest 
be  received  at  the  time  of  the  contract. 


(a)  3  Anst  940.  Nichols  v.  Lee.  A 
bond  fide  debt  is  held  not  to  be  de- 
stroyed by  being  mingled  with  an  usu- 
rious contract  relating  to  it  1  H.  Bl. 
462.  Gray  y.  Fowler.  3  Camp.  119. 
PhiUips  V.  Cockayne. 

(b)  1  H.  Bl.  283.  Barbe  qui  tarn  v. 
Parker. 

(c)  [And  since  the  offence  consists 
in  the  taking  and  receipt  of  usurious 
interest,  and  the  corrupt  contract  is 
antecedent  to  and  not  a  part  of  the 
taking,  it  was  held  that  the  offence  was 


not  committed  partly  in  one  county  and 
partly  in  another,  where  the  corrupt 
contract  was  made  in  Middlesex  and 
the  money  paid  in  pursuance  of  it  in 
London ;  and,  consequently,  that  the 
venue,  in  an  action  for  the  penalty, 
was  wrongly  laid  in  Middlesex,  and 
ought  to  have  been  laid  in  London,  as 
being  <<  the  same  county  where  the  of- 
'*  fence  is  committed  and  not  else- 
"  where,"  pursuant  to  the  stat  12  Ann. 
3  B.  &  C.  700.  Pearson  v.  M^Gowran, 
5Mann.&R.  616.  S.C.] 
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Doug.  235.  Fisher  v.  Seasley.    3  Wils. 
261.  Loyd  v.  WiUiams.  (d) 

In  actions^  or  ioformations,  and  pleas 
upon  the  statute,  care  must  be  taken  to 
state  the  usurious  contract  correctly  and 
truly,  so  as  to  meet  the  evidence,  as  is 
necessary  in  other  cases  of  contract, 
otherwise  the  variance  will  be  fataL 
Cowp.  671.  Carlisle  qui  tarn  v.  Trears* 
3  T.  R.  538,  539.  Tate  v.  Wellings. 
1  Hawk.  P.  C.  249.  s.  27.  fol.  ed.  (e) 
There  is  however  a  distinction  taken 
between  actions  or  informations  on  the 
statute,  9ji& pleas  in  bar;  in  the  latter, 
it  is  necessary  to  set  forth  the  whole 
matter  speeuUly^  because  it  lies  within 
the  defendant's  own  knowledge  (/) ;  but 
in  the  former  it  is  sufficient  to  set  forth 
the  corrupt  contract  ffenerally,  because 
an  action  on  information  may  be  brought 
by  a  stranger,  1  Hawk.  P.C.  248.  s.  24. 
fol.  ed.,  and  the  authorities  cited  in  the 


margin.  In  actions  of  assumpsit^  the  de- 
fendant may  give  in  evidence  an  usu- 
rious contract  on  the  general  issue  (g)  : 
but  in  actions  on  a  specialtyy  it  must  be 
pleaded.  1  Str.  498.  Lord  Bernard  y, 
SauL  Bentley  v.  CookCf  per  Lord  Ken^ 
yon^  Sittings  at  Westminster  after  Mi' 
chaelmas  term,  1788.  So  in  assumpsit^ 
if  it  appear,  either  in  evidence,  or  upon 
the  face  of  the  declaration  itself  that 
the  contract  was  usurious,  the  plaintiff 
cannot  recover ;  but  a  specicdty  cannot 
be  avoided  by  usury  appearing  in  evi- 
dence, or  on  the  face  of  the  condition, 
but  it  must  be  pleaded.  1  Hawk.  P.C. 
248.  s.  20.  foL  ed.  Therefore  the  de- 
fendant must  not  demur  in  such  case, 
though .  it  be  shewn  for  cause  that  it 
appears  by  the  declaration  that  the  con- 
tract is  usurious.  1  Sid.  285.  Dande 
V.  Currer.  (Ji)  In  a  plea  of  the  Statute 
of  Usury,  it  is  not  necessary  to  recite 


(d)  2  Bos.  &  Pull.  381.  Scurry  v. 
Freeman.  Where  a  premium  is  ac- 
tually paid  at  the  time  of  the  contract, 
and  5L  per  cent  is  agreed  to  be  paid, 
the  offence  is  complete  on  receipt  of 
any  part  of  that  interest.  1  East,  195. 
Wade  V.  Wilson.  [And  where  in  Jan. 
1827,  A*  paid  C*  a  premium,  in  consi- 
deration of  his  having  agreed  to  con- 
tinue to  A,  on  loan  for  one  year  a  sum 
of  5000/.  at  5  per  cent,  interest,  pay- 
able half-yearly,  on  the  8th  of  March 
and  the  8th  of  September;  and  the 
half-year's  interest,  at  the  rate  of  5  per 
cent.,  on  the  8th  of  March,  was  paid  to 
C;  it  was  held  that  C.  having  then 
taken,  accepted,  and  received  more  than 
5  per  cent  for  the  forbearance  of 
5000/1  for  half-a-year,  the  offence  of 
usury  was  then  complete ;  and  that  C. 
did  not  commit  a  second  offence  by 
reason  of  his  having  received  on  the 
8th  of  September  another  half-year's 
interest  at  the  rate  of  5  per  cent.    10 


B.  k  C.  689.  Wood  v.  Grimwood. 
5  Mann.  &  R.  598.  S.  C] 

(tf)  The  day  on  which  money  is 
averred  to  have  been  advanced  on  an 
usurious  contract  is  material.  4  Esp. 
152.  Harris  qui  tarn  v.  Hudson.  1 
Camp.  445.  Broohe  qui  tarn  v.  Mid' 
dleton.  [R.  &  Moo.  153.  Partridge  v. 
Coates.  1  C.  &  P.  534.  S.C.  2  A.  &  E. 
670.  Fox  V.  Keeling.  4  Ney.  &  M. 
523.  S.C.] 

(/)  And  if  pleaded  ^€n€ra//y,  the  plea 
will  be  bad  on  demurrer.  2  M.  &  S. 
378.  HiU  v.  Montagu.  [7  M  &  W.  504. 
Turquand  v.  Mosedon.'\  But  the  ob- 
jection is  cured  by  the  plaintiff  pleading 
over.  WrigJU  v.  WJieeter,  coram  LaW' 
rence  J.  1  Camp.  166.  in  not. 

(g)  [But,  since  the  New  Rules,  it 
must  be  pleaded  in  all  cases.] 

(A)  This  position  seems  hardly  to 
be  warranted  by  the  case  referred  to. 
That  case  was  decided  on  the  ground, 
that  the  date  of  the  loan  did  not  appear 
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the  statute.  Bro.  V.  M.  255.  Com.  Dig. 
Pleader  (2  W.  23.).  So  the  defendant 
must  set  forth  the  usurious  agreement 
-specially^  and  how  much  more  than 
legal  interest  was  agreed  to  be  given. 
S  Mod.  35.  Hinton  v.  Roffe^f.  S.  C.  2 
Show.  329.  12  Mod.  385.  Craw  v. 
Brown.  So  he  must  expressly  aver, 
that  the  agreement  was  for  giving  day 
of  payment^  &c ;  Sir  W.  Jones,  410. 
Swales  V.  JBateman  ;  and  the  plea  must 
also  allege  quod  corrupte  agreeatum 
fuitj  See. ;  for  so  is  the  eburse  of  plead- 
ing. Cro.  Car.  501.  Nevison  v.  Whitley. 
Com.  Dig.  Pleader  (2  W.  23.).  See  the 
form  of  the  plea  in  Lilly's  Ent.  183, 
184.  Jones  tda.  Hayes.  Ibid.  113.  Clift 
183.  185.  Lib.  Plac.  146.  pi.  71.  156. 
pi.  99.  2  Vent.  80,  81.  Bush'v.  Buck- 
ingham. 1  Lutw.  468.  Co.  Ent  168. 
Clagton's  case.  Carth.  67,  68.  Every 
security  given  upon  an  usurious  con- 


sideration, is  so  contaminated  by  it,  that 
the  Statute  of  Usury  makes  the  secur- 
ity absolutely  null  and  void,  so  that  it 
cannot  be  enforced  by  law  by  any  per- 
son however  innocent.  Therefore  it 
has  been  held,  that  a  bill  of  exchange, 
or  a  promissory  note,  given  upon  an 
usurious  consideration,  is  void,  even  in 
the  hands  of  an  indorsee  for  a  valuable 
consideration  without  notice  of  the 
usury.  Doug.  736.  3d  edit.  Lowe  ▼. 
Waller,  (t)  It  was  formeriy  holden, 
that  the  borrower  of  the  money  was 
not  a  competent  witness  to  prove  the 
usurious  contract,  unless  he  had  repaid 
the  whole  money.  Sir  T.  RaynL  191. 
Long's  case,  in  a  note  there.  1  Hawk. 
P.C.  249.  s.  37.  But  after  such  repay- 
ment he  was  a  good  witness  to  prove 
the  repayment,  and  also  the  usurious 
contract ;  4  Burr.  2251.  2256.  Abra- 
hams v.  Bunn  ;  although  in  Shank  qui 


upon  the  face  of  the  condition,  and 
therefore  it  was  not  certain  that  the  sum 
agreed  to  be  paid  beyond  the  principal 
might  not  be  for  arrears  of  legal  in- 
terest The  passage  cited  from  Hawkins 
b  indeed  express,  that  the  usurious  con- 
tract must  be  pleaded,  although  it  ap- 
pear on  the  face  of  the  condition :  but 
no  authority  is  referred  to  by  Hawkins, 
(t)  But  by  Stat  58  Geo.  3.  c.  93.  ne- 
gotiable securities  given  upon  an  usu- 
rious consideration  or  contract  are 
made  available  in  the  hands  of  an  in- 
dorsee for  valuable  consideration  with- 
out notice  [yet  not  in  the  hands  of 
a  party  who  has  taken  them,  though 
innocently,  in  payment  of  an  antecedent 
debt  6A.&E.932.  Vallance  v.  Sid- 
del.  2  Nev.  &  P.  78.  S.  C.  But  by  stat 
5  &  6  W.  4.  c.  41.  s.  1.  bills  or  notes 
given  upon  an  usurious  consideration, 
shall  not  be  absolutely  void,  but  shall 
be  taken  to  have  been  made,  drawn, 
accepted,  or  given,  for  an  illegal  con- 
sideration. And  by  sect.  2.,  if  any  per- 
son shall  make,  draw,  or  give  any  such 


note  or  bill,  and  shall  pay  to  any  in- 
dorsee or  holder  thereof  the  amount  of 
the  money  thereby  secured  or  any  part 
thereof,  such  money  shall  be  deemed  to 
have  been  paid  for  and  on  account  of 
the  person  to  whom  such  note  or  bill 
was  originally  given  upon  such  illegal 
consideration,  and  shall  be  a  debt  due 
from  him  to  the  person  who  shall  bare 
so  paid  the  money].     A  fresh  security 
given  for  the  balance  of  a  debt  origi- 
nally usurious,  is  equally  void  with  tlie 
original   security.     Forrest  72.    Pick- 
ering V.  Banks.     But  if  the  original 
usurious    agreement   or    securities  be 
cancelled  by  mutual  consent,  and  a  neir 
agreement  be  entered  into,  or  new  se- 
curities given  for  the  debt  and  legal 
interest  only,   all   the    usurious  items 
being  struck  out,  such  new  agreement 
or  securities  will  be  binding.   2  Taunt. 
184.     Barnes  v.  Headley,    overruling 
the  decision  of   Chambre  J.  in  S.C. 
1  Camp.  157.     [See  R.  &  Moo.   1^3. 
Wicks  V.  Gogerley.2 
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iam  v«  Paynej  1  Str.  6S3.,  Lord  Ray^ 
mond  refused  to  let  the  party  to  the 
contract  be  a  witness  to  prove  the  re- 
payment of  the  money.  But  in  a  late 
case  (7  T.  R.  6a  Smith  qui  tarn  v. 
Prager)y  the  court,  upon  full  consider- 
ation of  all  the  cases,  decided  that  the 
borrower  is  a  competent  witness  to  prove 
the  whole  case,  though  he  has  not  re- 
paid the  money.  (A)  The  statutes  12 
Car.  2.  c  13.  and  12  Ann.  st  ii.  c  16. 
are  copied  almost  verbatim  from  the 
Stat  21  Jac.  1.  c.  17.  except  as  to  the 
rate  of  interest.  The  stat.  13  Eliz.  c.  8. 
revives  the  stat.  37  H.  8.  c.  9.,  and  enacts, 
8.  3.,  that  all  bonds,  contracts,  and  as- 
surances,  collateral  and   other,   to  be 


made  for  payment  of  any  principal,  or 
money  to  be  lent,  or  covenant  to  be 
performed,  upon  or  for  any  usury  in 
lending  or  doing  any  thing  against  the 
said  act  of  37  H.  8.,  upon  or  by  which 
loan  or  doing  there  shall  be  reserved  or 
taken  above  the  rate  of  10/.  for  the  100/. 
for  one  year  shall  be  utterly  void.  So 
that  this  clause  of  the  statute  of  Eliza* 
hethy  which  makes  usurious  contracts 
void,  corresponds  in  substance  with  the 
statute  of  21  Jac.  1.,  12  Car.  2.,  and  12 
Ann.  Hence.it  appears,  that  all  the 
cases  in  the  books  upon  the  subject  of 
usury,  at  least  ever  since  the  13  Eliz., 
are  authorities  which  apply  to  all  the 
statutes  of  usury  since  that  time.  (/) 


(A)  The  case  of  Masters  v.  Drayton^ 
2T.  R.  496.,  which  b  cofi^a,  appears 
not  to  have  been  noticed  in  Smith  v. 
Prager  :  however,  the  practice  is  con- 
formable to  the  latter  case.  [And  see 
now  stat  6  &  7  Vict  c.  85.] 

(/)  [These  statutes  have  been  very 
much  relaxed  by  the  stat.  2  &  3  Vict 
c.  37.  (continued  by  the  stat  6  & 
7  Vict  c  45.  until  the  1  st  of  ^an.  1846); 
by  which  it  is  enacted  "  that  no  bill  of 
**  exchange  or  promissory  note,  made 
**  payable  at  or  within  twelve  months 
**  after  the  date  thereof,  or  not  having 
**  more  than  twelve  months  to  run,  nor 
•*  any  contract  for  the  loan  or  forbear- 
**  ance  of  money y  above  the  sum  of  ten 

pounds  sterling,  shall,  by  reason  of 

any  interest  taken  thereon  or  secured 
*'  thereby,  or  any  agreement  to  pay,  or 
**  receive,  or  allow  interest  in  discount- 
<<  ing,  negociating,  or  transferring  any 
**  such  bill  of  exchange  or  promissory 
**  note,  be  void,  nor  shall  the  liability 
"  of  any  party  to  any  such  bill  of  ex- 
*'  change  or  promissory  note,  nor  the 
"  liability  of  any  person  borrowing  any 
**  sum  of  money  as  aforesaid,  be  af- 
*'  fected  by   reason  of  any  statute  or 


« 


(( 


it 


c< 


(C 


« 


« 


**  law  in  force  for  the  prevention  of 
^*  usury ;  nor  shall  any  person  or  per. 
sons,  or  body  corporate,  drawing,  ac- 
cepting, indorsing,  or  signing  any 
such  bill  or  note,  or  lending  or  ad- 
vancing, or  forbearing  any  money  as 
^*  aforesaid,  or  taking  more  than  the 
present  rate  of  legal  interest,  in  Great 
**  Britain  and  Ireland  respectively,  for 
**  the  loan  or  forbearance  of  money  as 
**  aforesaid,  be  subject  to  any  penalties 
*'  under  any  statute  or  law  relating  to 
"  usury,  or  any  other  penalty  or  for- 
*^  feiture,  any  thing  in  any  law  or 
'<  statute  relating  to  usury,  or  any  other 
**  law  whatsoever  in  force  in  any  part 
^  of  the  United  Kingdom,  to  the  con- 
"  trary  notwithstanding :  provided  al- 
«  ways,  that  nothing  herein  contained 
**  shall  extend  to  the  loan  or  forbear- 
"  ance  of  any  money  upon  security  of 
*^  any  lands,  tenements,  or  heredita- 
**  ments,  or  any  estate  or  interest  there- 
*'  in."  By  sect  2.  it  is  enactedj  that 
"  nothing  in  this  Act  contained  shall 
^*  be  construed  to  enable  any  person  or 
"  persons  to  claim  in  any  court  of  law 
"  or  equity  more  than  five  per  cent. 
^  interest  on  any  account,  or  on   any 

S  S   4 


295  d 


Ferrall  versus  Shaen. 


^*  contract  or  engagementy  notwith- 
*<  standiDg  they  may  be  relieved  from 
«  the  penalties  against  usury,  unless  it 
<'  shall  appear  to  the  court  that  any 
*<  different  rate  or  interest  was  agreed 
''  to  between  the  partiei."  By  sect  S. 
it  is  enacted,  that  <<  nothing  herein 
"  contuned  shall  extend  or  be  con- 
<*  strued  to  extend  to  repeal  or  affect 
*'  any  statute  relating  to  pawnbrokers, 
^*  but  that  all  laws  touching  and  con- 
**  cerning  pawnbrokers  shall  remain  in 


"  full  force  and  effect,  to  all  intents  and 
"  purposes  whatsoever  as  if  this  Act 
'<  had  not  been  passed/*  See,  as  to 
the  construction  of  this  statute,  2  A. 
h  £.  326.  Connop  v.  Meaks.  4  Nev.  & 
M.  302.  S.C.  5Bing.  N.C.3S2.  Ber- 
ringtan  v.  CoUU.  7  Scott,  302.  S.  C. 
6  A.  &  E.  932.  VaUance  v.  SiddtL 
2  Nev.  &  P.  78.  S.  C.  5  M.  &  W.  168. 
HoU  v.  Miers.  10  A.  &  E.  675.  King 
y.Braddan.  2Perr.&D.  546.  S.C.] 


Case  45. 
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Greene  versus  Jones. 

Trin.  21  Car.  II.  Regis.  RolL  1848. 

AfMiifleter,!  TTJE  it  remembered,  that  otherwise,  to  wit,  in  the 
-*-'  term  of  St  Hilary  last  past,  before  our  lord  the 
king  at  Westminster,  came  Anthony  Greene  by  Robert  Powlet, 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  then  there  his  certain  bill  against  Richard  Jones,  in 
the  custody  of  the  marshal,  &c.,  of  a  plea  of  trespass,  and 
there  are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard 
Roe;  which  said  bill  follows  in  these  words,  to  wit:  Middle- 
sex,  to  wit,  Anthony  Greene  complains  of  Richard  Jones,  being 
in  the  custody  of  the  marshal  of  the  marshalsea  of  our  lord 
the  king,  before  the  king  himself,  of  this,  that  he,  on  the  20th 
day  of  January,  in  the  20th  year  of  the  reign  of  our  lord 
Charles  the  Second,  now  king  of  England,  &c.  with  force  and 
arms,  &c  upon  him  the  said  Anthony,  at  the  parish  of  St 
Clement Danes,ia  thecounty  aforesaid,  did  make  an  assault,  and 
him  the  said  Anthony  did  then  and  there  beat,  wound,  and  ill- 
treat,  so  that  of  his  life  it  was  greatly  despidred,  and  other 
wrongs  to  him  did,  against  the  peace  of  our  said  lord  the  now 
king,  and  to  the  damage  of  him  the  said  Anthony  of  forty 
pounds :  and  thereof  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  mor- 
row of  the  Holy  Trinity  in  this  same  term,  until  which  day  the 
said  Richard  Jones  had  leave  to  imparl  to  the  said  bill,  and  then 
to  answer,  before  our  lord  the  king  at  Westminster,  comes  as 
well  the  said  Anthony  by  his  attorney  aforesaid,  as  the  said 
Richard  by  John  Malcher  his  attorney ;  and  the  said  Richard 
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defends  the  force  and  injury  when,  &c. ;  and  as  to  coming 
with  force  and  arms,  or  whatever  that  is  against  the  peace  of 
our  sfdd  lord  the  now  king,  says,  that  he  is  not  thereof  guilty 
and  of  this  he  puts  himself  upon  the  country ;  and  the  said 
Anthony  therefore  likewise,  &c ;  and  as  to  the  residue  (1)  of 


Greene  v. 
Jones. 


(1)  This  includes  a  justification  both 
of  the  wounding  and  heating  charged  in 
the  declaration.  The  reason  is,  because 
the  plaintiff,  after  he  was  arrested,  as- 
saulted the  defendant,  and  resisted  him 
in  the  execution  of  his  office ;  in  which 
case  it  was  lawful  for  him  to  wound  and 
beat  the  plaintiff  in  his  own  defence, 
and  ia  order  to  enforce  the  process  of 
the  law.  21H.7.39.  pl.51.  S.C.  Bro. 
Trespass,  218.  Fitz.  Trespass,  247. 
cites  T.T.  14.  H.7. and  21  H.7.  39.  above 
cited.  Cro.  Eliz.268.  Pendlebury  v.  El- 
moU.  2  Inst.  316.  1  Sid.  246.  Dance 
V.  Lucy.  1  Hawk.  P.  C.  130.  fol.  ed. 
1  Bac.  Abr.  155.  But  unless  resistance, 
or  an  attempt  to  rescue  himself,  be 
shewn,  the  defendant  cannot  justify  the 
beating,  and  still  less  the  wounding,  of 
the  plaintiff  in  arresting  him  under  pro- 
cess; but  he  must  plead  not  guilty  to  the 
wounding  and  battery y  and  a  justification 
cu  to  the  assaulty  otherwise  the  plea  will 
be  ill  upon  demurrer.  2  Str.  1049. 
Williams  v,  Jones,  S.  C  Cas.  Temp. 
Hardr.  298.  1  Ld.  Raym.  231.  Truscott 
V.  Carpenter.  2  Vent.  193.  Carr  v. 
Donne.  See  2  Lutw.  929,  930.  Patrick 
v.  Johnson,  where  all  the  former  author- 
ities on  both  sides  are  collected ;  by 
which  case  it  appears,  that  there  are 
precedents  which  justify  the  battery,  as 


well  as  the  assault,  by  a  moUiter  mantis 
imposuity  to  arrest  the  plaintiff,  upon  the 
ground  that  every  laying  of  hands  upon 
another  without  authority  is  battery. 
However,  as  these  are  prior  in  time  to 
the  case  of  Williams  v.  Jonest  which  was 
decided  after  time  taken  to  consider  of 
the  case  on  both  sides,  it  seems  to  be 
much  the  safest  way  to  justify  the  as^ 
sault  only,  and  plead  not  guilty  to  the 
battery.  But  perhaps  it  is  not  very 
material  whether  the  arrest  shall  be  con- 
sidered as  a  justification  of  the  battery 
or  not.  For  if  a  bailiff,  &c.  do  more 
than  barely  arrest  a  person,  if  he  beat 
him,  or  otherwise  ill-treat  him  after  the 
arrest,  without  any  resistance,  or  attempt 
made  to  rescue  himself,  he  is  subject  to 
an  action,  and  if  he  justify  the  battery 
by  an  arrest  under  process,  the  plaintiff 
may  new  assign,  which  will  bring  it  to 
much  the  same  thing  ;  21  Hen.  7.  21. 
pi.  5.  S.C.  cited  2  Lutw.  930.  Patrick 
v.  Johnson  ;  and  in  the  law  of  Nisi  Prius, 
it  is  said  that  an  officer,  by  way  of  mol- 
liter  manus  imposuit,  may  justify  the 
beating,  without  shewing  any  resistance 
or  attempt  to  rescue,  and  cites  Titley 
V.  FoxhaUy  C.  B.  T.T.  31  Geo. 2.  Bull. 
N.  P.  19.  See  WilW  Rep.  14.  Rowe 
y.TuU.  690.  Titley  y.Foxhall.(a) 


(a)  See  8  T.  R.  299.  Gregory  v. 
Hilly  that  a  plea  justifying  beating  and 
wounding,  by  way  of  moUiter  mantis  im- 
posuity  to  turn  the  plaintiff  out  of  the  de- 
fendant's house,  is  bad  on  demurrer, 
unless  it  shew  that  the  plaintiff  made 
resistance  and  assaulted  the  defendant 


[See  further  3  M.  &  W.  150.  Oakes  v. 

Wood."}  But  where  the  defendant 
pleads  that  the  plaintiff  attempted  for^ 
cibly  to  enter  his,  the  defendant's,  house, 
he  may  justify  beating  and  wounding 
the  plaintiff  in  resistance  of  this  attempt. 
8  T.  R.  78.   Weaver  v.  Bush.    It  seems 
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Greene  v.    the  trespass  aforesaid  by  him  the  said  Richard  9ibove  supposed 
Jones.       ^  \yQ  done,  the  same  Richard  says  that  the  said  Antiic^ 
'  ought  not  to  have  or  TnaintHin  his  said  action  thereof  agunst 

him,  because  he  says,  that  before  the  said  time  when  the  said 
trespass  is  supposed  to  be  done,  to  wit,  on  the  2dth  day  of 
September  in  the  20th  year  of  the  reign  of  our  lord  the  now 
king,  at  the  parish  of  St  Clement  Danes  in  the  said  county  of 
Middlesex f  before  the  same  lord  the  king  in  the  court  of  our 
said  lord  the  king,  (the  same  court  being  at  Westminster  in  the 
said  county  of  Middlesex,)  one  William  Wood  sued  out  of  the 
court  of  the  same  lord  the  king  a.  certain  wriiy  commonly 
called  a  bill  of  Middlesex ^  to  the  sheriff  of  the  counly  of  JitEd- 
dlesex  directed,  by  which  it  was  commanded  to  the  same  she- 
riff that  he  should  take  the  said  Anthony  if,  &c.  and  him  safely, 
&C.  so  that  he  should  have  his  body  before  our  said  lord  the 
king  at  Westminster^  on  Friday  next  after,  three  weeks  of  St. 
Michael  last  past,  to  answer  the  same  William  of  a  plea  of  tres- 
pass, and  also  to  a  bill  of  the  said  William  against  the  said 
Anthony  for  twenty  and  six  pounds  upon  an  assumption,  ac- 
cording to  the  custom  of  the  court  of  our  said  lord  the  king 
before  the  king  himself  to  be  exhibited (2) ;  whereupon 


(2)  By  12  Geo.  1.  c  29.  s.  2.,  where    of  10/.  (b)  or  upwards,  an  affidavit  is  to 
the  cause  of  actiod  amounts  to  the  sum    be  made  and  filed  of  the  cause  of  action ; 


clear  that  the  defendant  cannot  in  any  to  be  argued,  that  the  pleas  were  bad  on 
case  justify  an  actual  &ea^tit^a9u/tm>viM^  account  of  their  justifying  a  battery; 
ing^  unless  he  shews  in  his  plea  that  and  see  Willes,  14.  Rowe  v.  Tutte, 
force  was  used  or  attempted  on  the  part  supr^  [3  M.  &  W.  28.  Rawlings  v. 
of  the  plaintiff.  But  still  he  may  justify  Till^  smte,  p.  14  a.  note  (e).]  If  the 
the  beatinfff  that  is  to  say,  what  in  law  beating  in  truth  amounted  to  any  thing 
amounts  to  a  battery^  by  way  of  moUiter  more  than  a  mere  battery  in  law,  the 
manus  ;  for  it  was  held  in  6  T.  R.  562.  plaintiff  must  new  assign. 
Smith  V.  Edge^  that  a  justification  of  (6)  [By  stat  1  &  2  Vict  c  1 10.  s.  2. 
«<  assaulting,  seizing,  and  grasping  the  all  personal  actions  shall  be  commenced 
plaintiff,"  in  order  to  turn  him  out  of  a  by  writ  of  summons.  Therefore  the  writ 
vestry-room,  amounted  to  a  justification  of  capias^  as  a  means  of  commencing 
of  a  battery  within  the  meaning  of  22  an  action,  is  now  altogether  abolished. 
&  23  Car.  2.  c.  9.  as  to  costs.  So  also  But  by  sect.  3.  a  writ  of  capias,  in  the 
in  7  Taunt.  689.  Johnson  v.  Northwood,  form  Contained  in  the  schedule  annexed 
1  B.  Moore,  420.  S.  C,  a  justification  of  to  the  Act, may  be  obtained,  by  a  judge's 
**  ill-treating  "  by  way  of  molliter  manus  special  order,  at  any  time  after  the  corn- 
was  held  to  admit'  a  battery.  Yet  in  mencement  of  the  suit,  and  before  final 
neither  of  these  cases  was  it  attempted  judgment,  in  all  actions  in  which  the  de- 
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Gauden  knight,  and  Thomas  Demies  knight,  being  sheriff  of    Greenb  v. 

the  said  county  of  Middlesex^  before  the  said  time  when,  &c.  to       Jones. 

wit,  on  the  same  26th  day  of  September  in  the  year  above  men-  * 

tioned,  at  the  parish  aforesaid  in  the  county  aforesaid,  made 

and  directed  his  certain  warrant  to  the  said  Richard,  then 

being  bailiff  of  the  said  Dennis  Gauden  knight,  and  Thomas 

Davies  knight,  commanding  the  same  Richard,  on  the  part  of 

the  king,  by  the  same  warrant,  that  he  should  take  the  said 

Anthony  if,  &c  and  him  safely,  &c.  so  that  he  should  have  his 

body  before  our  said  lord  the  king  at  Westminster  aforesaid, 

on  Friday  next  after  three  weeks  of  St  Michael  last  past,  to 

answer  the  said  WiUiam  Wood  according  to  the  tenor  of  the 

said  warrant ;  whereby  the  sud  Richard  afterwards,  to  wit,  on 

the  20th  day  of  October  in  the  year  abovesaid,  at  the  parish 

aforesaid  in  the  county  aforesaid,  and  before  the  return  of  the 

same  writ,  took  and  arrested  him  the  said  Anthony  according 

to  due  form  of  law.     And  the  said  Richard  further  says,  that 

the  said  Anthony,  after  the  taking  and  arresting  of  the  said 

Anthony,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 

aforesaid  in  the  county  of  Middlesex  aforesaid,  with  force  and 

arms,  &c.  upon  the  said  Richard  made  an  assault,  and  him 

the  said  Richard  then  and  there  would  have  beat,  wounded, 

and  ill-treated,  unless  the  said  Richard  had  then  and  there 

sooner  defended  himself  against  him  the  said  Anthony.     And 

so  the  s£ud  Richard  says  that  the  harm  if  any  (c),  then  and 
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and  the  sum  specified  in  the  affidavit 
must  be  indorsed  on  the  back  of  the 
writ  or  process,  for  which  sum  only  the 
sheriff  is  to  take  bail.  The  language  of 
the  plea  has  varied  since  that  time,  by 
shewing  a  compliance  with  that  act. 
Therefore,  after  the  word  '^exhibited,'* 


it  is  now  added,  <'  which  said  writ  was 
"  duly  indorsed  for  bail  for  26/.  [by  vir- 
"  tue  of  an  affidavit  of  the  cause  of  ac- 
'*  tion  of  the  said  W,  in  that  behalf  made 
"  and  duly  filed  in  the  said  court,  &c 
*'  according  to  the  form  of  the  sutute 
<<  in  such  case  made  and  provided"] .  (d) 


fendant  was  previously  liable  to  arrest, 
upon  satisfying  the  judge,  by  affidavit, 
that  the  cause  of  action  amounts  to  20/. 
and  upwards,  and  that  the  debtor  is* 
about  to  quit  England,  unless  forthwith 
apprehended.  See  Archb.  Pr.  by  Chitty, 
vol.  i.  p.4?61,  et  seq.  7th  ed.] 

(c)  [See  antd,  p.  14.  note  (</).] 

(d)  The  words  between  the  brackets 


ase  now  usually  omitted,  the  indorse- 
ment on  the  writ  being  considered  suffi- 
cient evidence  of  compliance  with  the 
Acts  of  parliament ;  but  if  these  words 
be  inserted,  the  ffi davit  must  be  proved. 
1  Bos.  &  Pull.  ^81.  WeU  V.  Heme. 
[10  B.  &  C.  202.  NighHngak  v.  WiU 
coxson/\ 
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Greene  versus  Jones. 


Special  cause 
assigned. 


Grekne  V.    there  happened  to  the  same  Antfumy,  was  of  the  proper  assault 

Jones.       of  him  the  said  Anthony,  and  in  defence  of  himself  the  said 

'  Richard  ;  without  this,  that  the  said  Richard  is  guilty  of  any 

beating  and  assault  before  the  said  20th  day  of  October  m  the 

year  aforesaid,  or  at  any  time  afterwards ;  and  this  he  is  ready 

to  verify :  wherefore  he  prays  judgment  if  the  said  Anthony 

ought  to  have  or  maintain  his  said  action  thereof  against 

him,  &c 

Demurrer,  &c.        Demurrer  in  the  usual  form. 

And  for  causes  of  demurrer  in  law  upon  that  plea,  he  the 
same  Anthony,  according  to  the  form  of  the  statute  in  such 
case  lately  made  and  provided,  shews,  and  to  the  court  of  our 
lord  the  king  here  sets  forth  these  causes  following ;  that  is  to 
say,  because  it  does  not  appear  by  the  said  plea  of  him  the 
said  Richard  Jones,  that  the  said  writ,  called  a  bill  of  Middle^ 
sex,  was  delivered  to  the  said  sheriff  of  the  county  of  Middlesex 
to  be  executed  in  due  form  of  law  at  any  time  before  the  tres- 
pass and  assault  by  the  said  Richard  above  in  manner  and 
form  aforesaid  committed,  and  for  that  the  said  plea  is  double 
uncertain,  and  wants  form,  &c. 

Joinder  in  demurrer. 

But  because  the  court  of  our  lord  the  king  now  here  is  not 
yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  parties  aforesaid  before  our 
lord  the  king  at  Westminster,  until  day  next  after 

to  hear  their  judgment  of  and  upon  the  said  pre- 
mises, because  the  court  of  our  lord  the  king  here  thereof 
is  not  yet,  &c. 
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Case  45. 


S.C  SKeb. 
607.  R38.  844. 
2I«T.  19.     In 
a  plea  of  justi- 
fication to  an 
action  for  an 
assault  and 
battery,  that 
the  defendant 
arrested  the 
plaintiiT  hj 
virtue  of  a  writ 
to  the  sheriiT, 
and  a  warrant 


Greene  versus  Jones. 
Trin.  21  Car.  11.  Re^s.  RoL  1848. 

TRESPASS  for  an  assault  and  battery  by  Greene  against 
Jones,  for  an  assault  and  battery  committed  upon  the 
plaintiff  on  the  20th  day  of  January  in  the  20th  year  of  the 
reign  of  the  now  king,  at  the  parish  of  St  Clement  Danes  in 
Middlesex,  to  the  damage,  &c.  The  defendant  pleaded  in 
bar,  that  before  the  time  when,  &c.  to  wit  on  the  ttoenty-Jifth 
day  of  September  in  the  20th  year  aforesaid,  at  the  parish  of 
St.  Clement  Danes,  one  WiUiam  Wood  prosecuted  out  of  the 
King's  Bench  (the  same  court  then  being  at  Westminster  in  the 
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county  of  Middlesex)  a  bill  of  Middlesex  against  the  plaintiff^ 
returnable  on  Friday  next  after  three  weeks  of  St  Michael  in 
Michaelmas  term  last  past^  whereupon  Gauden  and  Davies^ 
then  sheriff  of  Middlesex,  made  and  directed  a  warrant  (1)  to 
the  defendant  to  arrest  the  plaintiff  according  to  the  said  bill, 
whereby  the  defendant  before  the  return  of  the  said  bill,  to 
wit,  on  the  20th  of  October  in  the  20th  year  aforesaid,  arrested 
•the  plaintiff.  And  the  defendant  further  said,  that  the  said 
plaintiff,  after  the  arrest,  made  an  assault  upon  the  defendant, 
and  he  defended  himself;  so  the  damage,  if  any  be  had,  was 
of  his  own  assault,  and  traversed  (2),  without  this,  that  the 
defendant  is  guilty  at  any  time  before  or  after  the  said  20th 
day  of  October  in  the  20th  year  aforesaid ;  and  this,  &c. : 
wherefore,  &c.  Upon  which  plea  the  plaintiff  demurred 
specially,  and  shewed  for  cause  that  it  was  not  alleged  in  the 
plea  that  the  said  bill  of  Middlesex  was  delivered  to  the 
sheriff  at  any  time  before  the  arrest  and  assault  And  it  was 
argued  by  Saunders  for  the  plaintiff,  that  the  defendant  ought 
to  have  averred  expressly,  that  the  bill  of  Middlesex  was 
delivered  to  the  sheriff  before  the  arrest ;  for  it  is  a  matter 
traversable ;  and  the  plaintiff  may  reply,  that  the  defendant 


Greene  r. 
Jones. 


made  by  him 
thereon  to  the 
defendant,  it  is 
not  necessary 
to  aver  that  the 
writ  was  de- 
livered to  the 
sheriff&e^^)rethe 
arrest  and  war- 
rant, for  it  will 
be  80  intended ; 
but  if  the  fact 
were  otherwise, 
the  plaintiff* 
should  reply  it, 
and  not  demur. 


(1)  In  trespass,  when  the  defendant 
justifies  under  a  writ,  warrant,  precept, 
or  any  other  authority  whatever,  he  must 
set  it  forth  particularly  in  his  plea.  For 
it  is  not  sufficient  to  allege  generally 
that  he  committed  the  act  complained 
of  by  virtue  of  a  certain  torit  or  other 
warrant  directed  to  him ;  but  he  must 
set  it  forth  specially.  Co.  Litt  288.  a. 
S  Mod.  137,  138.  Mathews  v.  Cary. 
S.  C.  1  Salk.  107,  108.  4  Mod.  378. 
Lamb  v.  Mills,  Com.  Dig.  Pleader 
(£.  17.).  And  the  defendant  ought  far- 
ther to  aver  in  his  plea  that  he  has  sub- 
stantially pursued  such  authority.  Co. 
Litt.  803.  b.(e) 


(2)  Instead  of  traversing  the  time 
mentioned  in  the  declaration  as  is  done 
here,  the  practice  now  is  to  aver  that 
the  matter  of  the  justification  is  the  same 
trespass  which  the  plaintiff  complains 
oh  without  a  traverse.  Such  an  aver- 
ment is  equivalent  to  a  denial  or  tra- 
verse, that  the  trespass  was  committed 
at  any  other  time  than  what  is  stated  in 
the  plea.  Therefore  another  denial  of 
the  same  thing  would  be  superfluous ; 
Cro.  Car.  228.  Tyler  v.  Wall.  See 
ffawe  V.  Planner,  ant^,  p.  14.  note  (2), 
and  the  authorities  there  cited,  and 
2  Saund.  5  c.  in  the  note. 


(e)  [SeelOBing.192.  193.  per  ^ay- 
ley  B.,  antd,  p.  92.  note  (d).  Where 
the  defendant  justifies  under  final  pro- 
cess, there  is  a  well  known  distinction 
between  the  cases  of  the  party  to  the 
suit  and  of  the  sheriff  or  his  officer,  that 


the  former  must  shew  the  judgment  in 
pleading  as  well  as  the  writ,  but  for  the 
latter  it  is  enough  to  shew  the  writ 
only.  See  1  Q.  B.  17.  Andrews  v. 
Marris.     1  G.  &  D.  268.  S.  C] 
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made  the  arrest  of  his  own  vnrong,  and  traverse^  without  this, 
that  any  bill  of  Middlesex  was  delivered  to  the  sheriff  before 
the  arrest  made.  And  if  the  matter  were  so,  (as  in  troth  it 
was,)  the  plaintiff  is  now  precluded  firom  taking  that  issue  by 
the  bad  pleading  of  the  defendant ;  for  he  has  only  shewn 
that  a  bill  of  Middlesex  was  sued  out,  per  quod  the  sheriff 
made  his  warrant,  &c ;  so  he  has  not  alleged  any  thing  tra- 
versable, except  the  per  quod^  upon  which  no  issue  can  be 
taken.  (3)  And  it  is  out  of  all  controversy,  that  if  the  sheriff 
make  a  warrant  to  arrest  a  man,  and  the  bailiff  arrest  bim 
accordingly,  and  this  before  any  writ  delivered  to  die  sheriff, 
it  is  a  trespass,  and  the  party  arrested  may  maintain  an  action 
of  trespass  and  false  imprisonment,  although  a  writ  be  deli- 
vered afterwards  (4) :  yet  it  is  the  common  practice  of  some 
bailiffs  to  arrest  and  imprison  a  man,  and  afterwards  to  take 
out  a  writ,  which  was  done  in  this  case,  and  therefore  it  was 
fit  to  be  punished.  And  therefore  he  prayed  judgment  for  the 
plaintiff;  and  the  rather  because  the  plaintiff  had  demurred 
specially,  and  shewn  the  fault  of  the  plea.  But  the  defendant 
would  not  amend,  because  he  knew  that  the  truth  of  the  mat- 
ter was  against  him. 

Levinz  for  the  defendant  argued,  that  the  plea,  primdfade, 
was  good  enough,  and  that  all  the  precedents  are  as  this  is, 
as  he  said,  namely.  Coke's  Entries,  42.  b*.  160.  b.  302.  a. 
304.  b.  655.  b.    8  Rep.  113.  b.  Dr.  Banham's  case. 

(But  note,  that  Coke's  Ent.  42.  b.  160.  a.  b.  and  8  Bep. 
113.  Dr.  Banham^s  case,  expressly  shew  that  the  writ,  &c  or 
the  warrant,   was  delivered.     And  the   other  books  do  not 


(S)  It  seems  to  have  been  also  held 
by  the  court  in  this  case,  that  the  per 
quodvnA  not  traversable,  though  neither 
Saunders  nor  Levinz  take  any  notice  of 
this  point.  For  in  Beale  v.  Simpson^ 
1  Ld.  Raym.4ia  412.  Treby  C.  J.  said, 
the  case  of  Greene  v.  Jones  is  in  point 
to  shew  that  a  per  quod^  or  which  is 
*'  the  same  thing,  virlute  cufuSy  is  not 
'*  traversable ;"  and  that  he  himself  had 
a  report  of  that  case,  in  which  it  ap- 
peared that  it  was  held  by  the  court 
that  virtuie  cujus  is  not  traversable. 
Kdfle,  in  his  report  of  this  case  (2  Keb. 
607.)»  ^yB>  ^he  **  court  agreed  that  vtr- 


€i 


C( 


**  tute  cujus  is  not  traversable,  bat  odIj 
*'  the  issuing  out  of  the  writ,  or  that  he 
<*  had  no  warrant"  See  ante,  BennOt 
V.  FiUtins^  p.  23.  note  (5). 

(4)  LevinZy  in  his  report  of  this  case 
(2  Lev.  19.),  says,  that  Hale  C.  J.  and 
the  rest  of  the  court  held,  "that  if  in 
«  truth  a  writ  be  sued  out,  although  ihs 
"  sheriff  makes  a  warrant  before  the  writ 
'<  comes  to  his  hands,  it  is  lawful ;  and 
"  that  the  precedents  are  both  ways,  a» 
«  Dr.  Bonham's  case,  8  Rep.  and  the 
"  other  cases  cited."  But  the  accuracy 
of  this  report  seems  very  question- 
able. 
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prove  much  in  point  of  precedents  (5)^  because  there  was  not 
any  occasion  in  those  cases  to  shew  the  delivery  of  the  writ, 
&c  as  here  is.)  And  he  further  said,  that  the  plaintiff  should 
have  replied  that  this  arrest  was  before  the  delivery  of  the 
bill  of  Middlesex^  and  then  the  matter  would  come  in  ques- 
tion, but  now  the  plaintiff  by  his  demurrer  has  lost  the  ad- 
vantage of  it. 

And  of  such  opinion  was  the  court,  namely,  that  it  shall  be 
intended  that  the  bill  of  Middlesex  was  delivered  to  the  sheriff 
before  the  arrest,  and  before  the  making  of  the  warrant,  and 
that  the  plidntiff  should  have  replied  the  contrary  specially,  if 
it  had  not  been  true.  For  the  arrest  being  after  the  prose- 
cution of  the  bill  of  Middksex,  and  it  being  said  in  the  plea 
that  the  bill  was  sued  out  per  quod  the  sheriff  made  his  war- 
rant, it  shall  be  intended  to  be  delivered  to  the  sheriff  before 
the  making  of  the  warrant,  until  it  shall  be  specially  shewn  to 
the  contrary ;  which  the  plaintiff  has  not  done,  but  has  de- 
murred, whereby  he  admits  the  delivery  of  the  bill,  although  he 
has  shewn  the  want  of  averring  the  delivery  of  the  bill  for 
cause.  (6)    And  the  court  was  ready  to  give  judgment  for  the 
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(5)  The  precedents  seem  to  be  both 
ways.  The  followiDg  ones  are  agree- 
able to  this :  2  Brown,  134.  Lib.  Plac. 
802.  308.  315,  316.  343,  344.  366,  367- 
384.  In  other  precedents  the  delivery 
of  the  writ  or  the  warrant  is  alleged  to 
have  been  before  the  arrest,  such  as 
2  Brown.  146.  Clift.  153,  154.  Lib. 
Flac.  309.  312. 370. 3d4.  And  it  seems 
to  be  the  present  practice  so  to  allege  it 

(6)  This  case  is  cited  and  recognised 
in  2  Lutw.  1287>  Redman  v.  Idle.  If  a 
defendant  justifies  an  assault  and  bat- 
tery, &c.  by  virtue  of  a  writ  which  M'as 
not  sued  out  until  after  the  making  of 
the  warrant  and  the  arrest,  the  present 
practice  seems  to  be  to  reply  that  fact 
by  way  of  n^ti^OM^run^n/.  With  respect 
to  which  it  appears  to  be  a  rule,  that 
where  the  defendant  has  committed  se- 
veral trespasses  either  upon  the  person, 
goods,  or  land  of  another,  some  of  which 
are  justifiable  and  others  not,  and  the 
action  is  brought  for  those  trespasses 


which  are  not  justifiable,  but  the  de- 
fendant by  his  plea  answers  those  only 
which  arey  the  plaintiff  by  his  replica- 
tion should  make  a  new  assignment. 
Here  the  assault,  &c.  committed  tidier 
the  issuing  and  delivery  of  the  writ  is 
justifiable,  but  that  which  was  com- 
mitted brfore  is  not.  The  action  was 
brought  for  the  assault,  &c.  before  the 
issuing  and  delivery  of  the  writ,  but 
the  defendant  has  answered  that  only 
which  was  committed  ttfter  ;  therefore, 
according  to  this  rule,  the  plaintiff  ought 
to  make  a  new  assignment  For  the 
same  reason,  where  the  plaintiff  was 
properly  arrested  at  first,  but  is  detained 
after  he  has  been  duly  discharged  out 
of  the  defendant's  custody  by  the  direc- 
tion of  the  plaintiff  in  the  original  suit, 
if  to  an  action  of  assault,  &c.  the  defend- 
ant justifies  under  the  writ  in  the  ori- 
ginal suit,  the  plaintiff  by  his  replication 
should  make  a  new  assignment  1  Ld. 
Raym.  465.      In  2  Wils.  4.    ScoU   v. 
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defendant,  but  they  gave  the  plaintiff  leave  to  diBContinue 
upon  payment  of  costs,  because  in  truth  the  bill  was  not  deli- 
vered to  the  sheriff  until  after  the  arrest,  as  the  court  was 
informed  by  the  plaintiff's  counsel     Note:  There  were  other 


Dixon,  it  was  held,  upon  a  general  de- 
murrer, that  the  plaintiff,  in  a  case  like 
the  present,  ought  by  his  replication  to 
have  made  a  new  assignment,  and  not 
to  have  concluded  with  praying  judg- 
ment and  his  damages.  In  that  case 
the  defendant  justified  under  a  capitis 
ad  respondendum :  the  plaintiff  replied, 
that  the  defendant  released  him  from  the 
arrest,  and  afterwards  arrested  him 
again,  and  because  the  defendant  ac- 
hnowledged  the  trespass,  prayed  judg- 
ment. It  is  true  the  defendant  acknow- 
ledged the  trespass,  but  had  fully  justi- 
fied it  by  his  plea,  which  he  could  not 
do  without  acknowledging  the  trespass; 
consequently,  if  the  defendant  had  com- 
mitted another  trespass  upon  the  plain- 
tiff besides  that  which  was  justified,  the 
plaintiff  should  have  set  it  forth  by  way 
of  new  assignment.  Hence  it  appears 
that  the  plaintiff  cannot  new  assign  un- 
less there  have  been  two  assaults,  &c.  at 
least  committed  upon  him ;  for  the  new 
assignment  is  an  acknowledgment  by 
the  plaintiff  that  the  defendant  has  jus- 


tified one  assault,  &c.(/)  In  these  cases, 
however,  a  new  assignment  is  only  ne- 
cessary where  there  is  but  one  count  in 
the  declaration.  For  if  there  be  as 
many  counts  as  there  were  assaults,  &c 
and  some  of  them  cannot  be  justified, 
the  plaintiff  may  prove  those  without 
a  new  assignment,  because  as  to  them 
the  defendant  will  be  obliged  to  plead 
not  guilty.  Bull.  N.  P.  17-  The  use, 
therefore,  of  inserting  several  counts 
in  the  declaration  in  actions  of  assault, 
&c.  is  to  avoid  the  prolixity  of  making 
a  new  assignment  And  indeed  it  is 
often  injudicious  to  make  a  new  assign- 
ment in  these  cases.  For  where  the 
declaration  contains  just  as  many  counts 
as  are  equal  to  the  number  of  as- 
saults, &C.,  as  where,  for  instance, 
there  have  been  -two  assaults,  &c.  and 
there  are  two  counts,  and  the  defend- 
ant pleads  the  genera!  issue  to  the  vhole 
declaration,  and  a  justification  to  one  of 
the  counts,  the  plaintiff  had  better  put 
the  justification  in  issue,  and  in  case 
the  defendant  proves  it,  give  evidence 


(/)  [The  effect,  however,  of  the  new 
assignment  is  not  to  amount  to  an  ad- 
mission of  the  facts  stated  in  the  plea, 
but  to  say  that  that  is  not  the  cause  for 
which  the  plaintiff  brought  his  action. 
(See  1  Mann.  &  Gr.  710.  Brancker  v. 
Molyneux,  1  Scott,  N.  R.  55S.  S.  C.)  It 
only  admits  another  trespass,  all  inquiry 
as  to  which  the  plaintiff  wholly  abandons. 
Therefore  the  facts  stated  in  the  plea 
previous  to  the  new  assignment  are  not 
admitted  so  as  to  enable  the  defendant 
to  make  use  of  them,  as  admitted  facts, 
in  proof  of  any  of  the  issues  ultimately 


joined.  2  M.  &  W.  349.  Norman  v. 
Wescombe*  Still,  as  the  effect  of  tbe 
new  assignment  is  to  withdraw  the  facts 
averred  in  the  plea  from  consideration 
as  the  subject  of  the  action,  tbe  plaintiff 
is  precluded  from  complaining  of  them; 
and  the  grounds  on  which  he  can  claim 
damages  are  to  be  sought  exclusively  in 
the  explanation  of  the  declaration  con- 
tained in  the  new  assignment.  6  M.  & 
W.  174..  Dand  y.Kingscote,  5  Bing. 
N.  C.  550.  Wilmhurst  v.  Bowher.  7 
Scott,  561.  S.C.] 
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faults  in  the  plea^  as  I  think,  namely,  that  the   defendant    Greene  v. 
alleged  that  fFoad  had  prosecuted  the  bill  of  Middlesex  out  of       Jones. 
the  King's  Bench  on  the  25th  of  September  in  the  20th  year 
of  the  king ;  whereas  it  appears  judicially  that  the  court  of 


of  the  second  assault  upon  the  second 
count,  than  make  a  new  assignment 
For  if  the  plaintiff  fails  in  the  proof  of 
the  allegation  in  the  new  assignment, 
he  cannot  afterwards  have  recourse  to 
the  second  count ;  because  by  the  new 
assignment  he  acknowledges  that  one 
of  the  assaults,  &c.  is  justified,  and  has 
therefore  abandoned  one  count,  and 
relies  upon  the  assault,  &c.  in  the  new 
assignment ;  therefore  he  cannot  avail 
himself  of  one  and  the  same  act  of  as- 
sault, &c.  both  on  the  new  assignment 
and  on  the  second  count  But  if  the 
plaintiff  can  prove  two  assaults,  &c  be- 
sides that  which  he  has  waved,  he  might 
do  so  upon  the  second  count.  2  T. 
R.  177.  Atkinson  v.  McOteson.  6  Mod. 
120.  Hehms  v.Lombe.  If  in  truth  the 
sheriff  has  not  had  any  writ  delivered  to 
him  at  all,  or  if  he  has  not  made  any 
Warrant  to  arrest  the  plaintiff,  then  the 
proper  way  seems  to  be  for  the  plain- 
tiff by  his  replication  to  traverse  the 
issuing  of  the  writ,  or  the  making  of  the 
warrant  mentioned  in  the  plea. 

A  new  [assignment  is  used  to  ascer- 
tain, with  precision  and  exactness,  the 
place  or  time  which  had  been  alleged 
only  generally  in  the  declaration.    It 


is'aldo  used  to  explain  that  more  fully, 
which  is  only  apparently  answered  by 
the  plea.  As  where  the  plea  covers 
the  whole  trespass  (which  it  must  do, 
otherwise  it  would  be  bad  on  demurrer, 
see  ante,  p.  28.  note  (3))  but  mistakes  it, 
that  is,  does  not  hity  if  I  may  so  say,, 
either  wilfully  or  ignorantly,  the  whole 
or  some  part  of  the  trespass  which  the 
plaintiff  intended  in  his  declaration, 
the  plaintiff  must  new  assign  to  explain. 
It  was  anciently  the  most  usual  practice 
in  trespass  clausum  fregit^  to  declare 
generally  of  breaking  the  plaintiff 's  close 
at  A.  Co.  Ent  Trespass,  passim.  This 
general  mode  of  declaring  put  the  de- 
fendant under  a  difficulty  of  knowing 
in  what  part  of  the  vill  of  A»  the  tres- 
pass, which  the  plaintiff  meant  by  his 
declaration,  was  committed.  The  de- 
fendant was  therefore  permitted  to  plead 
that  the  close  was  his  freehold,  which 
he  might  do  without  giving  it  a  name, 
because  as  the  plaintiff  was  general  in 
his  count,  the  defendant  might  be  as 
general  in  his  plea.  And  if  the  plaintiff 
traversed  it,  he  run  a  great  risk ;  for  if 
the  defendant  had  any  part  of  his  land 
in  that  vill,  the  verdict  would  be  for 
him  on  that  issue,  (g)    This  turned  the 


(g)  So  it  was  laid  down  that  if  the 
plaintiff  reply  to  a  plea  of  right  of  com- 
mon, that  the  close  mentioned  in  the 
declaration  and  plea  has  been  inclosed 
twenty  years,  which  the  defendant  tra- 
verses, the  Issue  will  be  found  for  the 
defendant,  if  he  can  shew  that  any  part 
of  the  close  was  inclosed  within  that 
time.  2  Taunt  159.  Hawke  v.  Bacon, 
[But  this  was  expressly  overruled  in 

VOL.  I. 


Tapley  v.  Wainright,  5B.&  Ad.  395. 
2  Nev.  &  M.  697.  S.  C.  It  had  been 
previously  settled  that  the  words  of 
the  issue,  **  the  said  close  in  which, 
<<  &c."  mean  only  the  particular  place 
in  which  the  trespasses  complained 
of  were  committed.  2  B.  &  C.  918. 
Richards  v.  Peake.  2  B.  &  Ad.  99. 
Sassett  V.  Mitchell.  Still,  according  to 
Hawke  V.  Bacon,  it  was  incumbent  on 
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King's  Bench  waa  not  open  or  dtting  upon  that  day, 
out  of  term,  and  therefore  no  bill  of  Middlesex  at  all  could  be 
then  sued  out.  (7)  Also  it  is  said  that  Wood,  at  the  parish  of 
St  CkmenfB,  prosecuted  this  bill  out  of  the  King's  Bench  at 


difficulty  upon  the  plaintiff,  and  there- 
fore he  was  almost  always  driyen  to  a 
new  assignment,  in  which  he  ascertained 
the  place  with  proper  exactness.  2  Salk. 
453.  Hehois  v.  Lombe.    S.  C.  6  Mod. 
117>  118, 119.  recognised  by  WiUesC.J. 
in  Lambert  t.  Sirother.  Willes*s  Rep.  223. 
2  Black.  1089.  Martin  v.  Kesterton.    It 
was  also  not  unusual  for  the  defendant  to 
name  the  place  in  his  plea.    And  though 
it  was  held  in  Dyer,  23.  b.  that  the 
defendant  was  bound  to  name  the  place 
in  his  plea,  otherwise  the  plaintiff  need 
not  new  assign,  yet  the  authority  of  that 
case  seems  to  be  overruled  by  the  lat- 
ter case  of  Hdwis  v.  Lomhe^  which  was 
afterwards  affirmed  in  the  K.  B.  and 
recognised  in  Lambert  ▼.  StrotheVf  and 
by  Mr.  Justice  Lawrence  in  7  T.  R.  335. 
Goodrighi  t.  Bich.  (A)      This  general 
plea  of  freehold  is  usually  called  the 
common  bar,  and  sometimes  the  general 
issue.    However,  though  thb  plea  ge- 


nerally forced  the  plaintiff  to  new  assign, 
yet  he  might  unquestionably  traverse 
it ;  6  Mod.  1 19. ;  yet  it  was  once  unac- 
countably supposed  by  some  not  to  be 
traversable.  Cro.  Jac  594;.  Rickman  r. 
Coxe,  It  must  strike  every  one,  that  so 
general  a  plea  as  liberum  tenemenium  is, 
seems  contrary  to  a  principle  in  plead- 
ing, **  that  every  plea  should  contain 
**  a  direct  and  positive  answer  to  the 
*<  declaration  so  as  to  bar  the  action  if 
^'  true  in  fact."  This  plea  does  not  seem 
to  be  within  this  principle,  because  the 
plaintiff  may,  notwithstanding*  have 
such  an  interest  in  the  land  as  will  sup- 
port his  action ;  for  he  may  have  a  bam 
for  yearSf  though  it  be  the  defendant's 
freehold.  In  the  case  of  Lambert  v* 
Strother,  Willes  C.  J.  thought,  for  this 
reason,  that  the  plea  was  confined  to 
those  cases  where  it  is  used  as  a  com- 
mon bar  only;  but  where  the  declar- 
ation ascertains  the  place,  he  seemed 


the  plaintiff  to  prove  that  all  the  parts 
actually  trespassed  upon  were  inclosed 
for  twenty  years.  But  in  Tapley  v.  Wain» 
Wright  the  court  of  K.  B.  held  thai 
the  words  of  the  issue,  ^  the  said  close 
'*  in  which  ^c,"  were  a  divisible  alle- 
gation, and  that  the  plaintiff  ought  to 
recover  j>ro  tanto  if  he  proved  that  the 
trespasses  were  committed  in  any  part 
which  had  been  inclosed  for  twenty  years. 
(See  further  1  M.  &  W,  216.  Phythian 
y.White,)  In  accordance  with  Rich- 
ards V.  Peake  and  Sassett  v.  Mitchell^ 
it  is  held  that  on  a  plea  of  liberum 
ienementum  to  an  action  for  a  tres- 
pass to  a  close  named  in  the  declaration, 
the  defendant  is  entitled  to  a  verdict, 
if  he  establishes  a  title  to  that  part  of 


the  close  on  which  the  trespass  was  com- 
mitted ;  and  he  is  not  bound  to  prove  a 
title  to  the  foA<)&  close.  8M.  fl:W.S81. 
Smith  V.  Roysion,'] 

(A)  In  Cocker  v.  Cromptony  1  B.ft  C 
489.  2  D.  &  R.  719.  S.  C.  the  dedaration 
stated  a  trespass  in  the  plaintiff's  dose, 
caUed  the  Foldyardj  situate  in  the  parish 
of  A.i  the  defendant  pleaded  Uberum 
tenemeniumy  on  which  the  plaintiff  took 
issue  without  newly  assigning.  At  the 
trial  it  appeared  in  evidence,  that  the 
defendant  had  a  close  called  the  Fold' 
yardy  situate  in  the  parish  of  A^  and 
the  defendant's  counsd  contended  that 
they  were  at  liberty  to  apply  all  the 
evidence  of  trespasses  in  the  close 
catted  the  Foldyard  to  the  defendant's 
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WesimiTister,  which  is  absurd  and  impossible.  But  these  mat- 
ters were  not  moved  through  the  forgetfulness  of  the  plain- 
tiff's counsel,  which  he  thought  a  great  fault  in  himself  after- 
wards, &c. 
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to  think,  that  the  geaeral  plea  of  free* 
hold  could  not  be  supported.  Willes's 
Rep.  222.  (t) 


If  the  new  assignment  be  in  other 
kmdij  the  pluntiff  should  give  the  place 
a  name,  if  it  have  one,  and  otherwise 


dose.  A  verdict  was  taken  for  the 
plaintiff  with  liberty  to  the  defendant  to 
move  for  a  nonsuit  on  the  point.  The 
court  of  K.  B.  however,  in  the  following 
term,  refused  a  rule  to  shew  cause. 
[This  case,  and  subsequent  authorities 
in  accordance  with  it,  have  fully  esta- 
blished, that  if  the  plaintiff  has  described 
the  place  in  the  declaration  by  name  or 
by  abuttals,  the  conunon  bar  of  liberum 
ienementum  does  not  drive  him  to  a  new 
assignment,  though  the  defendant  may 
have  another  close  also  answering  the 
description.  2  Bing.  49.  LeMmdge  v« 
Winier.  9B«Moore,  95.  S.C.  9D.& 
R.495.!<7ooA«v.«/adlsoft.  SA.&E.181. 
Jjtmpriere  v.  Humphrey.  And  as  by  the 
New  Rule,£r.r.4 W.4. Pleading,  V.  '<in 
^  actions  of  \je«f^9jB%quareclausumfregiit 
*<  the  close  or  place  in  which  &c.  must 
'<  be  designated  in  the  declaration  by 
^  name  or  abuttals  or  other  description, 
"  in  failure  whereof  the  defendant  may 
<*  demur  specially,"  a  new  assignment 
can  now  very  rarely  be  consequent  on 
the  plea  of  liberum  tenemenlum.  As  to 
what  is  a  sufficient  compliance  with  this 
rule,  see  1 Q.  B.  4S9.  Webber  ^.Richards. 
1  G.&D.  114.  S.  C.  9M.  &  W.  249. 
North  V.  IngcmeUs. — But  other  pleas 
in  trespass  may  give  rise  to  similar  ques- 
tions. Thus,  to  a  declaration  describing 
the  close  by  name  and  abuttals,  the 
defendant  pleaded  a  public  way  in  the 
close  in  which  &c.:  the  plaintiff  new 
assigned  e3±ra  the  way  in  the  plea  men* 
Honed:  to  which  the  defendant  pleaded 


that  the  plaintiff  obstructed  the  way  in 
the  plea  mentioned^  wherefore  the  de- 
fendant deviated:  the  plaintiff  replied 
de  ir^jurid:  and  it  was  held  that,  on 
this  record,  the  plaintiff  was  entitled  to 
apply  the  evidence  to  a  way  across  the 
close  which  he  admitted,  and  which  had 
not  been  obstructed ;  and  that  the  de« 
fendant  could  not  prove  his  case  by  shew- 
ing that  another  way  which  he  claimed 
across  the  close,  which  was  disputed 
by  the  plaintiff,  had  been  obstructed. 
11  A.  &  £.  ms.  ElUson  v.  Isles. 
3  G.  &  D.  391.  S.  C.  The  defendant 
here  should  have  pleaded  at  once  that 
there  was  a  public  way  across  the  close 
which  was  obstructed,  and  therefore  he 
deviated ;  and  then  the  plaintiff  might 
safely  have  denied  the  existence  of  the 
way,  without  being  put  to  a  new  assign- 
ment, inasmuch  as  the  defendant  would 
not  have  been  allowed,  upon  that  issue, 
to  have  applied  his  evidence  to  the  un- 
obstructed way  (see  2  A.  &  E.26.  Bond 
V.  DouMon);  or  he  should  have  pleaded 
to  the  new  assignment  another  public 
way ;  which  the  plaintiff  could  have  de- 
nied without  fear  of  being  turned  round 
on  the  pleadings. — ^Where  aright  of  way 
is  pleaded,  the  plaintiff  is  driven  to  anew 
assignment,  if  there  be  in  truth  a  right 
of  way  and  the  trespass  was  committed 
out  of  the  way,  notwithstanding  the 
declaration  charges  the  pulling  down 
certain  posts  and  raib  on  the  close  in 
which  &c.;  for  this  is  a  description 
merely  of  part  of  the  injury  done  by 
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describe  it  with  the  same  certainty  as 
is  now  for  the  most  part  usual  in  de- 
clarations in  trespass ;  and  if  it  be  in 
the  same  land^  its  abuttals  should  be  set 
forth  in  such  a  manner,  as  that  a  plain 
difference  may  be  perceiyed  between 
the  place  so  new  assigned  .and  that 
mentioned  in  the  plea.  Bro.  Trespass, 
203.  As  the  plaintiff  avers  that  the 
place  new  assigned  i$  imoiker  and  dtf" 
fereni  place  from  that  mentioned  in  the 
plea,  he  waves  or  abandons  the  tres- 
pass which  the  defendant  has  justified. 
The  defendant  therefore  cannot  plead 
to  the  new  assignment,  that  the  place 
mentioned  therein  is  the  $a$ne  with  that 
in  the  plea ;  but  if  in  truth  they  are  the 
same,  the  defendant  should  plead  not 
guU^t  and  take  advantage  of  it  in  evi- 


dence, and  thereby  prevent  the  plaintiff 
from  giving  evidence  of  any  trespas 
committed  in  that  place.  14  H.  8. 4. 
pl.S.  S.C.  Bro. Trespass,  168.  27H.8.7. 
pi.  21.  S.C.  Bro.  Trespass,  S.  Cro.  Eliz. 
492.  Freesion  v.  Crouch.(k)  The  new 
assignment  being  in  the  nature  of  a 
declaration,  the  defendant  must  plead  to 
it  in  the  same  manner  as  to  a  declar* 
ation.  Goldsb.  191.  Bodyam  v.  Smih 
S.  C.  Moor,  540*  by  the  name  of  Odt- 
am  V.  Smith*  Cro.  Eliz.  589, 590.  And 
if  the  plea  be  such  as  would  require  a 
new  assignment,  if  pleaded  to  a  declar- 
ation, the  plaintiff  must  also  new  assign 
in  this  case.  In  most  cases  it  is  a  pru- 
dent thing  to  let  judgment  go  by  default 
to  the  new  assignment.  (/)  It  is  now  the 
usual  way  in  all  thecourtsat  FFeilmtiiifer, 


the  defendant,  and  not  of  the  dose,  and 
it  does  not  %x  the  locality  of  the 
trespass.  lOM.  &W.  485.  WMery. 
I^xirkes."] 

(t)  [However,  it  is  now  every  day's 
practice  to  plead  i^erum  tenemenium^ 
notwithstanding  the  declaration  ascer- 
tiuns  the  place ;  and  the  plea  is  taken  to 
give  implied  color  to  the  plaintiff,  by 
admitting  such  a  possession  in  him  as 
would  suffice  to  maintain  the  action 
against  a  wrong  doer,  but  to  assert  a 
freehold  in  the  defendant  with  a  right  to 
immediate  possession.  3  A.  &  £.  186. 
7M.&W.595.  Brest  V.  Lever.  10  A. 
ft  E.  781.  Doe  v.  Wright.  2  P.  &  D. 
672.S.C.] 

( h)  See  also  15  East,  235.  PraU  v. 
GroomSi  that  the  plaintiff,  in  such  case, 
cannot  give  evidence  of  any  trespass 
committed  in  the  place  mentioned  in 
the  defendant's  plea.  [Post,  300  h. 
note  (jqY] 

(/)  This  arose  from  the  provisions 
of  the  Stat  22  &  23  Car.  2.  c.  9.s.  136.^ 
[now  repealed,  see  infra],  which  enacts, 
*'  that  in  all  actions  of  trespass,  assault, 
*<  and  battery^  <  and  other  personal  ac- 


^'^  tions/  wherein  the  judge,  at  the  trial 
^  of  the  cause,  shall  not  find  and  oertif  j 
**  under  his  hand  upon  the  back  of  the 
'*  record,  that  an  assault  and  battery 
**  was  sufficiently  proved  by  the  plaintiff 
^<  against  the  defendant,  or  that  Uie  free* 
^  hold  or  title  of  the  land  mentioned  in 
**  the  declaration  was  chiefly  in  question^ 
**  the  plaintiff  in  such  action,  in  case  the 
'<  jury  shall  find  the  damages  to  be  under 
^  the  value  of  40^.,  shall  not  recover  or 
**  obtain  more  costs  of  suit  than  the  da- 
*^  mages  so  found  shall  amount  unto. 
This  statute  was  held  to  be  confined  to 
actions  of  assault  and  trespass  quart 
dausum    frtgit^    notwithstanding  the 
words  *< other  personal  actions:*' the 
reason  was  because  it  was  not  possible 
for  the  judge,  in  any  other  action  than 
those  two,  to  grant  such  a  certificate  as 
was  mentioned  in  the  Act.   lSalLd06. 
Ven  V.  PhUUps;    and   8  East,  295. 
Edmatsdeon  v.  Edmcndsont  per  Lord 
Ellenbor(mghC.3.   A  certificate^  how^ 
ever,  was  held  not  to  be  necessary  in  an 
action  of  assault,  wherever  the  defend- 
ant justified  the  battery  in  a  special 
plea  which  was  found  against  him,  for 
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6  Mod.  119.  and  particularly  in  C.  B. 
by  rule  of  court  a.  d.  1654*,  to  ascer- 
tain the  place  in  the  declaration.    In 


which  case^  the  defendant  it  bound  to 
answer  that  place,  and  cannot  plead 
the  common  bar.    Bro,  Trespass,  168* 


it  would,  have  been  idle  to  require  a 
certificate  of  that  which  appeared  al- 
ready by  the  record.  6  T.  R.  562. 
Smith  v.  Edge.  7  Taunt  689.  Johnson 
V.  NorthtooodL  1  B.  Moore,  420.  S.  C. 
[3  A.  &  E.  711/  Bone  v.  Daw.  5  Nev. 
&  M.  230.  S.  C]  It  was  otherwise  where 
the  assault  only  was  justified.  3  T.  R. 
391.  Page  v.  Creed.  1  Taunt.  16. 
JBrennan  v.  Redmond.  So  a  certificate 
was  unnecessary  in  an  action'of  trespass 
quare  clausum  Jregit,  wherever  the 
defendant  pleaded  a  special  plea,  which 
was  found  against  him,  whatever  were 
the  nature  of  that  plea:  for  the  plea 
must  shew,  either  that  the  freehold 
could  not  come  in  question,  in  which 
case  the  statute  did  not  apply  ;  or  that 
it  did,  in  which  case  a  certificate  was 
unnecessary  for  the  reason  above  given. 
2  H.  Bl  2.  Bedridge  v.  Palmer.  2  H. 
Bl.  341.  Comer  v.  Baker.  7  T.  R. 
659.  PeddeU  v.  Kiddle.  [3  M.  &  W. 
288.  Pumell  v.  Young.^  So  if  the  spe- 
cial plea  were  not  traversed,  or  if  it  were 
traversed  and  found  for  the  defendant, 
yet  if  the  plaintiff  new  assigned,  and  the 
.  defendant  pleaded  not  guilty  to  the  new 
assignment,  and  it  were  found  against 
him,  no  certificate  was  necessary.  2  Lev. 
234.  Asser  v.  Finch.  2  Sir.  1 168.  Beale 
v.  Moore.  1  East,  35a  Martin  v.  Val- 
lanee.  For  though  the  right  as  claimed 
by  the  plea  were  determined  in  favour  of 
the  defendant,  yet  the  applicability  of 
that  right  to  the  trespass  complained  of 
was  put  in  issue  by  the  new  assignment 
and  plea  thereto ;  and  therefore  it  ap- 
peared by  the  whole  record  whether 
the  freehold  came  in  question  or 
not ;  unless  indeed  it  were  quite  ma- 
nifest, from  the  nature  of  the  plea  and 
new  assignment,  that  the  matter  co- 


vered by  the  plea  was  no  longer  at  all  in 
question,  as  where  the  plea  set  out  a 
right  of  way  by  metes  and  bounds^  and 
the  plaintiff  newly  assigned  extra  viam, 
so  that  the  extent  of  the  way  was  ad- 
mitted. CockeriU  v.  AUanson,  Hullock 
on  Costs,  76.  So  where  to  trespass  for 
breaking  plaintiff's  house  and  taking  his 
goods,  the  defendant  justified  under  a 
warrant,  and  the  plaintiff  newly  assigned, 
that  the  defendant  continued  after  the 
return  of  the  writ.  4  Taunt.  98.  Gre^ 
gory  v.  Omerod.  In  such  cases  it  ap- 
peared that  the  action  was  for  a  cause  to 
which  the  matter  of  the  plea  could  not 
be  applied,  and  the  case  was  the  same 
as  if  no  special  plea  had  been  pleaded : 
of  course  a  certificate  was  necessary. 
It  is  difficult  to  reconcile  the  two  last 
cases  with  the  cases  of  Asser  v.  Pinch, 
and  Martin  v.  Vallancep  even  on  the 
ground  above  stated;  neither  was  it 
absolutely  necessary,  as  the  doctrine 
of  Asser  v.  Pinch  was  fully  supported 
in  a  later  decbion,  3  B.  &  A.  443. 
Teoflor  v.  NtchoUs.  As  the  slightest 
excess  is  sufficient  to  entitle  the  plain- 
tiff to  a  verdict  on  the  new  assign- 
ment, which,  according  to  these  deci- 
sions, gave  him  all  the  costs,  it  was  evi- 
dently very  dangerous  for  the  defendant 
to  plead  to  the  new  assignment,  and 
hence  the  observation  of  the  learned 
sergeant,  that  ''in  most  cases  it  is  a 
prudent  thing  to  let  judgment  go  by 
default  on  the  new  assignment**  For 
though  the  doing  so  insures  the  plain- 
tiff his  costs  as  far  as  such  judgment, 
yet  if  he  proceed  to  trial  on  the  special 
plea,  and  fail,  the  defendant  will  be  en- 
titled to  the  general  costs;  for  the  plain- 
tiff might  have  entered  a  noL  pros,  as 
to  that  plea,  and  assessed  his  damages 
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284.  9  H.  7. 6.  pL  S.  Bro.  Trespass 
422.  6  Mod.  1 19.  (m)  Where  the  plain- 
tiff and  defendant  agree  in  the  places 
the  plaintiff  cannot  new  assign.  But  if 
the  defendant,  professing  to  ansver  the 
whole  dedarationy  does  in  reality  jus* 


tiiy  onlj/Nvf  of  the  trespass  for  wUch 
the  tetion  is  broaght^  the  plaintiff  must 
new  assign ;  and  if  he  donbt  the  tmth 
of  the  justification,  must  also  reply  to  it 
For  it  is  necessary  in  many  cases  to  tra- 
verse^ or  otherwise  answer,  the  plea. 


on  the  new  assignment  before  the  she- 
riff 13  East,  191.  Thornton  Y.  WtlUam' 
eon,  [S.  P.  where,  instead  of  a  single 
plea,  the  defendant  pleaded  several  jus- 
tifications, and  the  issue  on  one  of  them 
was  found  for  him,  and  on  the  other  for 
the  plaintiff.     9  B.  &  C.  613.  Cross  t. 
Johnson.2  The  defendant  however  must 
take  care,  that  a  plea  of  not  guilty  to 
the  declaration  be  not  left  entire  on  the 
record,  when  judgment  by  default  is 
suffered  on  the  new  assignment ;  for  if 
it  be,  it  is  held  that  the  plaintiff  cannot 
assess  his  damages  before  the  sheriff,  but 
is  compelled  to  go  to  trial  on  such  plea 
of  not  guilty,  notwithstanding  the  judg- 
ment by  default    3  Brod.  &  Bing.  117. 
House  V.  Thames  Commissioners.      See 
also  1  B.  &  C.  278.  Longden  v.  Bourn, 
[1  Y.  &  Jerv.  354.     Booth  v.  Ibbotson. 
5  Bing.   196.      Viehers  v.  GalUmore. 
2M.&P.359.  S.C.     2B.&Ad.940. 
Broadbeni  v.  Shaw.      2  M.  &  W.  40. 
Proberi  v.  PhiUips.     9  C.  &  P.  581. 
Mason  y.Newland.  Accord.  S.  P.  where 
apleaof  liberum  tenementum  is  left  on  the 
record.   1  Dowl.  412.  Forester  y.  Dale."] 
And  this  brings  the  case  within  that  class 
in  which  it  is  determined  that,  where 
the  plaintiff  succeeds  in  part  of  his  de- 
mand, and  fails  in  the  rest,  he  is  entitled 
to  the  general  costs  [not  allowibg  his 
costs  on  any  counts  or  issues  on  which  he 
has  not  succeeded,  and  deducting  from 
his  costs  the  costs  of  all  issues  found 
for  the  defendant,  Reg.  Gen.  2  W.  4. 
r.  74.]  ;  but  that  where  the  defendant 
suffers  judgment  by  default  as  to  part, 
and  succeeds  on  aU  the  issues  as  to 
the  rest,  he  is  entitled  to  the  general 


costs,  in  like  manner  as  he  is  when  be 
succeeds  on  any  &ne  pUa  which  goes  to 
the  whole  cause  of  action.  3  T.  R.  654f. 
Dagy.Hanhs.    8T.  IL466.  Cfriffith 
V.  Davies.   5  East,  261.  Postan  v.  Stan- 
way.      11  East,  263.    Viifian  Y.Blake. 
1  Brod.  &  Bing.  222.  Trotman  y.  Holder. 
Ibid.  465.  Bennet  v.  Coster.    8  Taimt 
129.  Ragg  v.  WeOs.     4  B.  &  A.  4S. 
HolrogdY.Breare.  Perhaps  the  proper 
mode  of  entering  the  judgment  by  de- 
fault to  the  assignment  may  be  some- 
what in  this  form :  <'  And  the  said  de- 
^  fendant,  relinquishing  his  said  plea  by 
^  him  first  above  pleaded  to  tbe  said 
"  declaration  so  far  as  the  same  plea  re- 
'^  lates  to  the  said  trespasses  above  newly 
^  assigned,  says  nothing  in  bar  or  pre- 
*'  elusion  of  the  said  trespasses  above 
"  newly  assigned,  wherefore,"  &c  There 
is  nothing  incongruous  in  this ;  for  the 
new  assignment  is  virtually  contained 
in  the  declaration,  and  it  is  on  that 
ground    entirely    that    the  judgment 
in    House    v.  Thames    Oommissionerg 
proceeds.     [It  should  seem  that  the  de- 
fendant is  not  entitled  to  the  general 
costs  of  the  cause  where  the  plaintiff, 
instead  of  proceeding  to  trial  on   the 
special    plea,    enters    a  nolle  prosequi 
as  to  all  the  causes  of  action  but  those 
newly  assigned.   8  M.  &  W.  666.  Berm 
Y.Bateman.  1  M.  &  W.  731 .  Ori^giths  v. 
Jones.     See  1  Dowl.  467.  BuddotA  v. 
Smith.    As  to  entering  a  noUe  prosequi 
to  the  new  assignment,  see  5  Dowl.  280. 
Strother  v.  Banderson."] 

By  Stat  3  &  4  Vict  c.  24.  s.  1.  the 
statute  22Sc2S  Car.  2.  c.  9.  ifc  136.  was 
repealed ;  and  by  sect.  ^  if  theidaintHT 


Trin.  22  Gar.  11.  Regici. 


BOOd 


and  ako  to  new  assign,  (n)  As  where 
the  defendant  pleaded^  that  the  house 
in  the  declaration  was  called  C  Hause^ 
and  one  of  the  closes  Bkuslutcre,  and 
the  other  Whiteaere^  and  that  they  were 
his  freehold ;  the  plaintiff  traversed  that 
C.  House  and  Blaekacre  were  the  de- 
fendant's freehold,  and  new  assigned 
the  trespass  in  twenty  acres  other  than 


WhUeacre.  It  was  objected,  that  the 
new  assignment  ^waa  a  waver  of  the 
former  pleadings  as  to  att^  and  there 
fore  the  plaintiff  ought  not  to  have  tra- 
versed; but  the  court  held  it  proper: 
for  as  the  defendant  had  hit  some  of 
the  places  in  which  the  plaintiff  intend- 
ed the  trespass  and  pleaded  thereto^ 
the  plaintiff  was  at  liberty  to  answer 


in  any  action  of  trespass  or  case  shall 
recover  less  damages  than  40f.,  he  shall 
not  be  entitled  to  any  costs  whatever, 
unless  the  judge  shall  certify  that  the 
action  was  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages,  or 
that  the  trespass  or  grievance  was  wilful 
and  malicious.  (See  this  section  ver- 
batim, ant^  p.  246.)  Attempts  have 
been  made,  but  without  success,  to  ap- 
ply to  this  statute  the  cases  above  cited 
(antd,  p.  SOOo,  300b.)  on  the  construe-* 
tion  of  the  stat.  Car.  2.  Thus  it  was 
urged  that,  in  conformity  with  the  case 
of  Ven  V.  PhUUpSy  the  statute  of  Vict, 
ought  not  to  be  construed  to  extend  to 
actions,  wherein  it  is  not  possible  for 
the  judge  to  grant  such  a  certificate  as  is 
mentioned  in  the  Act  1  Mann.  &  Gr. 
85S.  Marriott  v.  Stanley.  1  Scott  N.  R. 
392.  S.  C.  So  it  was  unsuccessfully  ar- 
gued that  the  judge  had  no  power  to 
certify  where  the  matter  to  be  certified 
already  appeared  by  the  record ;  as  in 
an  action  of  libel,  in  which  malice  and 
wilfulness  are  necessary  ingredients. 
8M.&W.  395.  Foster  Y.  Pointer.2 
(m)  [(See  ant^^  p.  300  a.  note  (f).] 
(ft)  [11  A.  &  £.411.  Monkman  v. 
Shepherdson.  3  P.  &  D.  182.  S.  C] 
Where  a  single  act  of  trespass  is  laid  in  a 
declaration  without  '' divers  dap  and 
"  times,"  and  the  defendant's  plea  in  jus- 
tification covers  that  act,  to  which  plea 
the  plaintiff  replies,  he  cannot  also  new 
assign.  7  Taunt  156.  Taylor  y.  Smith. 
So  where  the  declaration  contains  se- 


veral counts,  each  alleging  a  single  act 
of  trespass,  and  the  defendant  pleads 
a  separate  plea  of  justification  to  each 
count,  the  plaintiff  cannot  take  issue  on 
such  justifications,  and  also  new  assign 
another  act  of  trespass;  for  such  re- 
plication  and  new  assignment  are  double, 
and  extend  the  cause  of  complaint  be- 
yond what  is  contained  in  the  count. 
10  East,  73.  Cheasley  Y.  Barnes.  In  a 
note  to  this  latter  case  (p.  81.),  a  case  of 
Franks  v.  Morris  is  mentioned,  where 
to  an  action  of  assault  the  defendant 
pleaded  son  assault:  the  plaintiff  replied, 
de  injuridy  and  also  new  assigned  that 
the  defendant  beat  him  in  a  more 
violent  manner  than  was  necessary  for 
the  defence  of  himself.  The  case  was 
admitted  to  involve  the  same  question 
as  Cheasley  v.  Bamesy  and  to  be  go- 
verned by  that  decision.  [5  C.  &  P. 
596.  Thomas  v.  Marsh.  Even  where 
the  declaration  complains  of  trespasses 
'<on  divers  days  and  times,"  the  new 
assignment  will  be  bad,  if  it  avers  that 
the  trespasses  mentioned  in  the  plea 
were  done  for  other  and  different  pur^ 
poses,  and  on  other  occasions,  &c. ;  for 
then  the  replication  and  new  assignment 
contain  two  answers  to  the  same  tres- 
passes; one  a  denial  of  the  truth  of 
the  several  matters  comprised  in  the 
traverse,  and  another  that  the  same 
trespasses  were  done  for  other  purposes, 
&c.  See  the  observations  of  Parke  B. 
in  Lucas  v.  NockeUsj  10  Bing.  169.] 
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that  part,  and  the  defendant  should  not 
wave  his  plea  and  plead  to  all  de  novo. 
Cro.  Eliz. 812.  Prettyman  Y.Lawrence, 
So  where  an  action  is  brought  for  fish- 
ing in  the  river  T,  being  the  plaintiff's 
fishery,  and  the  trespass  intended  by 
the  declaration  is  for  fishing  to  the  ex- 
tent of  two  miles  and  upwards ;  if  the 
defendant  pleads  that  he  is  seised  in  fee 
of  ten  acres  adjoining  the  river,  and  pre- 
scribes for  a  free  fishery  in  the  river 
along  the  side  of  the  ten  acres,  the  plain- 
tiff ought  not  merely  to  traverse  the 
prescription  and  go  to  issue  upon  it; 
because  at  the  trial  he  would  not  be 
permitted  to  give  evidence  of  any  act  of 
fishing  by  the  defendant,  either  above 
or  below  the  ten  acres,  for  the  question 
would  be  confined  to  the  prescription 
only ;  but  the  plaintiff  should  also  new 
assign,  and  state  that  the  trespass  com- 
plained of  was  not  only  for  fishing  in 
the  river  adjoining  the  ten  acres,  but 
also  above  and  below,  and  then  the  de* 
fendant  will  be  under  the  necessity  of 
giving  some  i^swer  to  the  whole  tres- 
pass. In  thb  case,  without  a  new 
assignment,  the  plaintiff  would  run  a 
great  risk  of  being  tricked.  For  if  the 
prescription  were  found  for  the  defend- 
ant, he  would  succeed  in  the  action, 
though  guilty  of  almost  the  whole  tres- 
pass for  which  the  action  was  brought. 
So  where  a  man  claims  a  right  of 
way,  which  is  disputed  by  the  owner 
of  the  close,  and  has  committed  tres- 
passes in  other  parts,  besides  those  in 
which  he  claims  the  way,  if  the  de- 
fendant pleads  a  right  of  way,  the 
plaintiff  must  traverse  it,  and  further 
state  in  a  new  assignment  that  the  de- 
fendant committed  trespasses  in  other 
parts  of  the  close.    In  cases  where  the 


plaintiff  answers  the  plea  and  alto  new 
assigns,  it  is  usual  to  aver  in  the  new 
assignment  that  the  action  was  brought 
as  well  for  the  trespass  mentioned  in 
the  plea,  as  for  the  trespass  which  is 
new  assigned.  But  where  the  plet 
does  not  at  all  meet  the  place  in  the 
declaration,  but  justifies  the  tn^ais  in 
some  other  place  of  the  same  name,  or 
otherwise,  upon  some  legal  groond  of 
defence,  the  plaintiff  makes  merely  a 
new  assignment  without  traversiDg  any 
part  of  the  plea,  for  that  would  ob- 
viously be  repugnant ;  in  which  new  as- 
signment care  must  be  taken  to  describe 
the  place  with  all  its  abuttals  by  metes 
and  boundaries,  so  as  clearly  to  distin- 
guish it  from  the  place  justified  in  tbe 
plea.  Dyer,  264,  Cro.  Jac.  59i.  Cro. 
Eliz.  355.  492.  As  where  a  mm  is 
possessed  of  two  doses,  each  called 
the  Roady  and  the  defendant  has  a 
right  of  passage  over  one»  but  none 
over  the  other  close^  if  to  an  actioo  for 
going  over  -the  close  where  he  has  w 
right,  he  justifies  going  over  that  where 
he  has  a  right,  the  plaintiff  must  nev 
assign.  It  is  almost  needless  to  ob- 
serve, that  in  this  case  it  is  not  usual 
to  state  that  the  action  was  brought  as 
well  for  the  trespass  justified  as  for 
that  which  is  new  assigned.  So  where 
in  trespass  a  grant  of  a  way,  common, 
&c.  is  pleaded,  if  the  defendant  has 
used  the  way,  &c.  in  a  different  man- 
ner from  what  he  b  entitled  to  do 
under  the  grant,  the  plaintiff  must  nev 
assign.  1  T.  R.  560.  Senhouse  y.Ckrit- 
tian.(o) 

With  respect  to  trespass  ybr  takkig 
goods;  this  action  differs  from  the  other, 
because  that  is  local,  this  is  fmutey, 
the  place  being  mentioned  in  the  de* 


(o)  [See  4.M.  &W.245.    Cowling    Roberts.     11  A.  &  E.  75a  jUknr. 
V.  Higginson.    Ibid.  769.  Colchester  v.     Gomme.    3  P.  &  D.  581.  S.  C] 
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daration  merely  for  a  venue.  Carth. 
176.  Bat  as  the  defendant  may  by  his 
plea  make  the  action  local  by  his  justi- 
fying in  some  particular  place,  in  which 
case  it  has  been  held  that  he  must  give 
the  place  a  name,  the  plaintiff  may 
new  assign  in  this  action  as  well  as  in 
the  other.  Bull.^.  N.  P.  92.  Cro.  Jac. 
141.  BaU  V.  Bradiey.  Freem.  238. 
Coehley  y.  Pagrave.  2  Salk.  453.  Coke 
V.  Evans.  6  Mod.  120.  Beluris  ▼.  Lombe. 
Goldsb.  191.  Bodyam  v.  SmUh.  As 
where  trespass  is  brought  for  taking 
away  the  plaintiff's  oaks,  the  defend- 
ant pleads  that  the  oaks  were  standing 
in  a  certain  close  called  A.^  situate  in 
the  manor  of  O.,  which  is  the  freehold 
of  B.y  who  felled  them,  and  justifies 
taking  them  away  by  the  command  of 
B*y  the  plaintiff  may  new  assign  that 
the  oaks  were  growing  in  the  plaintiff's 
close  within  the  manor  of  W.  and  were 


other  oaks,  &e.  than  those  mentioned 
in  the  plea.  In  these  transitory  actions 
not  only  the  place  but  the  time  may 
be  made  material  by  the  plea,  and  then 
the  plaintiff  must  new  assign  the  tres. 
pass  at  another  time.  2  Ld.  Raym. 
1015.  1  Lev.  110,  111.  Lee  ▼.  Rogers. 
Of  this,  instances  were  given  in  the 
beginning  of  this  note  in  actions  of 
assault,  &c.    See  2  Saund.  Se^d^h. 

So  where  in  actions  for  breaking  and 
entering  the  plaintiff's  house  or  land, 
felling  his  timber,  or  taking  away  his 
goods,  the  defendant  pleads  a  licenccy 
which  the  plaintiff  had  revoked  before 
any  of  the  trespasses  were  committed* 
or  which  was  confined  to  some  parti- 
cular  thing,  and  the  defendant  exceed- 
ed it,  the  plaintiff  must  state  the  revo- 
cation or  excess  in  a  new  assign* 
ment  {p)  There  are  some  replications 
which  rather  partake  of  the  nature  of 


(jj)  See  3  Camp.  524.  DUeham  v. 
Band.  But  where  the  declaration  com- 
plains of  trespasses  on  divers  days  and 
HmeSf  and  the  defendant  pleads  a  licence 
generally,  he  is  bound  to  shew  a  licence 
co-extensive  with  the  trespasses  proved; 
and  therefore  the  plaintiff  having  shown 
a  trespass  prior  to  the  date  of  the  licence, 
was  held  to  be  entitled  to  a  verdict  on 
an  issue  simply  denying  the  licence 
without  any  new  assignment.  1 1  East, 
451.  Barnes  y.  Hunt*  [It  seems,  how- 
ever, that  if  in  this  case  the  plaintiff 
had  new  assigned,  instead  of  replying 
de  injuridy  he  might  equally  have  re- 
covered for  trespasses  which  were  not 
covered  by  the  licence.  For  in  Bolton 
V.  Shemuuif  2  M.  &  W.  395.,  which 
was  trover  by  the  assignee  of  an  Insolv- 
ent for  left  horses,  the  defendant  pleaded 
that  he  sold  and  delivered  to  the  In- 
solvent, (before  he  petitioned.  Sec), 
divers  horses,  being  the  same  as  those 
mentioned  in  the  declaration,  on  the 
terms  that  he,  the  defendant*  might 


at  any  time,  until  payment  of  the 
price,  take  and  retain  the  horses  and 
harness  as  a  pledge  for  such  part  of 
the  price  as  should  remain  unpaid  until 
payment ;  that  at  the  time  of  the  alleged 
conversion,  part  of  the  price  remained 
due ;  and  that  after  the  plaintiff  became 
possessed  as  assignee,  the  defendant 
took  the  said  horses  into  his  possession 
as  such  pledge,  qtue  est  eadem  &c.  The 
plaintiff  new  assigned,  that  the  action 
was  brought,  not  for  the  supposed  con- 
version in  the  plea  mentioned,  but  for  the 
conversion  of  ten  horses,  other  than 
and  different  to  those  in  the  plea  men- 
turned ;  to  which  the  defendant  pleaded 
not  guilty.  At  the  trial,  evidence  was 
given  of  the  conversion  tili  five  horses, 
two  of  which  were^  ai^d  three  were  not, 
the  subject  of  the  agreement  stated  in 
the  plea.  And  it  was  held  that  the 
plaintiff  was  entitled  to  a  verdict  for  the 
value  of  the  three,  the  conversion  of 
them  not  being  justified  under  the  lien 
set  up  in  the  plea*  —  It  may  further  be 
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tku  are  pn^Mriy  and    an  inthoiity  or  lieeno^   whick  the 
As  wliere  a  man  abases    Jam  gives  hbn,  bj  whidi  he  beeomes  a 


obseired,  as  to  the  ease  of  Barmes  t. 
Am^  that  there  the  licenee  pleaded  was 
iHioIl  J  inapplicable  to  all  the  tie^iaaBes 
proved  on  one  partienlar  daj.    And» 
according jy  if  in  ease  by  a  eonunoner 
for  distuibanee  of  common,  the  dedara* 
tion  chaiges  that  the  defendant*  being 
alsoa  eommoner,  sorchaiged  the  common 
on  divers  days  and  times  by  patting  on 
divers  to  wit  fifty  cattle»  widch  were  not 
ievami  and  eoMekaaU,  and  the  defendant 
pleads  that  they  were  ievatU^ndeouekanif 
he  is  boond  to  shew  that  all  the  cattle, 
whidi  the  plaintiff  proves  to  have  been 
pat  on  the  common  by  him,  were  levant 
and  coochant.    Bat  where  the  dedara* 
tion  treats  the  defendant  as  a  stranger, 
and  merdy  charges  a  disturbance  of  the 
common  by  taming  on  divers,  to  wit,  fifty 
cattle  on  divers  days  and  times,  to  which 
the  defendant  pleads  a  right  of  ccmimon, 
and  that  he  pat  on  the  cattle  mentioned 
in  the  dedaration,  being  his  own  com« 
monable  cattle,  levant  and  coachant, 
qtUB  est  eademy  &c. ;  if  in  trath  the  de- 
fendant is  a  commoner,  bat  has  sor- 
charged,  the  plaintiff  mast  new  asBign» 
and  not  traverse  the  levancy  and  conch* 
ancy ;  for,  under  the  issue  on  that  tra- 
verse, he  cannot  insist  on  a  surcharge^ 
and  the  defendant  will  succeed  if  he 
riiews  that  on  entry  oceaakm  of  alleged 
disturbance,  mme  of  the  cattle  put  on 
by  him  were  levant  and  oonchant,  the 
precise  number  mentioned  in  the  de- 
claration being  immaterial.    6  A.  &  £• 
911.  Bawen  v.  JmMn*   2  Nev.ft  P. 87* 
S.C.  Post,  note  (2)  to  ilfdSfer  v.  Spates 

Formerly,  by  reason  of  the  rarity  of 
special  pleas  except  in  trespass,  a  new 
assignment  seldom  occurred,  unless  in 
that  form  of  action.  But,  since  the  New 
Rulesy  it  often  has  become  necessary  to 


resort  to  i^  not  only  in  actions  on  the 
case,  but  also  ex  eomtraetu.  (See  1  M. 
ic  Gr.  143.   Brubnoe  v.  Fmrdo^tgk. 

1  Scott,  N.R.161.  S.C.)  Where,  how- 
ever,  there  is  a  generd  plea  of  payment 
to  the  generd  counts  indebt  orasnm^K 
j«4  it  is  heki  that  the  prindple  oiBamee 
V.  HtaU  applies ;  and  that  the  plaintiff, 
without  being  put  to  a  new  assignment, 
will  be  entitled  to  a  verdict  on  the  issoe 
taken  on  that  plea,  unless  the  defendant 
can  shew  that  he  has  pdd  every  demand 
which  the  plaintiff  can  establish  at  the 
triaL  4M.&  W.4w  JVemaiiv.CVi^ 
9A.&E.248*  AkixmY.MUU.  IP. 
&  D.  197.  S.  a  5  Bing.  N.  C.  553. 
Jameey.Lmgham.   7  Scott,  603.  S.C. 

2  DowL  N.  S.  658.  Kammgham  ▼. 
Aiieon.  See  dso  6  Bing.  N.  C.  26.  HiU 
y.WhUe.  8  Scott,2^  S.C.  But  if  the 
plea, insteadof  being  general, alleges  that 
the  demand  (which  in  the  dedaratioB  is 
generd)  arose  under  a  specified  contract, 
and  avers  payment  and  acceptance  in 
pursuance  of  it,  the  pldntiff  must  new 
assign,  and  not  merdy  take  issue  on  the 
payment  and  acceptance,  if  be  means  to 
go  for  any  demand  not  the  sulgect  of 
the  contract  dleged  in  the  plea ;  for  here 
the  plea,  on  the  face  of  it,  shews  that  it 
has  not  hit  the  dedaration.  1  Q.  B.  77- 
Rogers  y.Cusbmoe.  4  P.  &  D.  574^  S.C. 
And  it  will  make  no  difference  that  the 
particulars  of  demand  are  confined  to 
the  extra  daim ;  for  they  cannot  prevail 
to  make  that  the  issue  between  the  par- 
ties, which  the  plea  and  replicatiim  un- 
equivocdly  shew  not  to  be  the  issue. 
Ibid.  If  in  an  action  for  money  lent 
the  defendant  pleads  payment,  and  the 
pldntiff  new  assigns,  he  cannot  recover 
unless  there  were  two  debts.  4  A.  ft 
E.  107.  HaUr.MidMelan.  4NeT.  & 
Mu  368.  S.  CtJ 
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tfespasser  ab  imHo ;  if  the  defendant  20.  Dye  v.  Leaiherdak.    S  T.  R.  9&2. 

pleads  such  licence  or  autlioiity»  the  Tayhr  v.  Coh.  S.C.  1  H.  Black.  BB5^ 

plaintiff  must  reply  the  abuse»    8  Rep.  1  T.  R.  338.    Oundry  y.  FelAanh  per 

146.  The  Six  CarpenUrn'  case.  3  Wils.  BuUer  J.  ( j) 


(q)  [Accordingly,  where  the  defend- 
ant justifies  an  assault  and  battery  as 
being  the  moderate  correction  of  an  ap- 
prentice, the  plaintiff  must  reply  excess 
if  he  means  to  rely  on  it  2  Cr.  M.  &  R. 
338.  Penn  v.  Ward.  So  where  the  justi- 
fication is  by  way  of  mottUer  manusim' 
potuU  to  turn  the  plaintiff  out  of  the  de- 
fendant's house,  if  the  plaintiff  means  to 
insist  that  more  than  necessary  violence 
was  used,  he  must  reply  it  2  M.  &  W. 
791.  797.  3  M.  &  W.  150.  Oakes  v. 
Wood.  Ant^,  p.  296  a.  note  (a).  But  the 
plaintiff  never  need  reply  a  matter  which 
is  necessariiy  alleged  in  the  plea  of  jus- 
tification. 5  B.  &  A.  22a  PhiUips  v. 
Howgate.  4  Nev.  &  M.  469.  Reeee  v. 
Taylor.  1  M.  &  W.  336.  Kerhey  v. 
Denbym  If  the  circumstances  are  such, 
that  the  excess  does  not  make  the  de- 
fendant a  trespasser  ab  initio^  the  plain- 
tiff, instead  of  replying  it,  must  new  as- 
sign. (See  the  observation  of  PatUson 
J.  3  A.  &  E.  718,  719.  Bone  v.  Daw.) 
But  where  the  defendant  pleads,  1.  not 
guilty ;  2.  a  plea  in  justification ;  and 
the  justification  omits  to  address  itself 
to  some  part  of  the  declaration,  which 
b  not  merely  matter  of  aggravation  but 
material,  and  the  gist  of  the  action, 
according  to  the  distinction  taken,  antd, 
p.  28  hi  c  note(3)to  Manchester  v.  Vdky 
the  plaintiff  is  not  put  to  a  new  assign- 
ment, but  may  recover  damages  for  the 
part  unanswered ;  in  the  same  wuy  as 
he  might  have  taken  judgment  for  that 
by  nU  dicii,  if  there  had  been  no  plea 
of  not  guilty.  10  Bing.  35.  Stammers 
V.  Yearsley.  3  M.  &  Sc  410.  S.  C. 
1  Bing.  N.  C.  72.  Budi  v.  Parker.  4 
M.  ft  Sc  588.  S.  C.  2  Cr.  &  M.  329. 
NevUky.  Cooper.    2M.&  W.791.796. 


See  further,  as  to  the  necessity  of  re* 
plying  or  new  assigning  excess,  2  Camp. 
175.  Mor^vaUy.  Smith.  1  Bing.  317. 
Lambert  v.  Hodgson.  8  B.  Moore,  326. 
S.  C.  1 C.  &  P.  381.  Gale  v.  DalrympU. 
Ibid.  394.  Bowen  v.  Parry.  As  to  what 
shall  make  a  man  a  trespasser  ab  initio^ 
see  5  B.  ft  C.  485.  Sharkmd  v.  Gov^L 
8  D.  ft  R.  257.  S.  C.  7  A.  ft  E.  167. 
SmM  V.  Eggintxm.  2  Nev.  h  P.  143.  S.  C. 
The  motive  and  intention  with  which  an 
authority  given  by  law  was  exercised, 
cannot  be  inquired  into  on  the  general 
replication  de  it^rid.  2  M.  ft  W.  791. 
OakBs  V.  Wood.  See  antd,  p.  23  6.]  -* 
Where  the  defendant  justifies  under  pro- 
cess  which  is  defective,  if  the  plaintiff, 
instead  of  replying  the  defect,  new  as- 
signs that  the  assault  was  committed  on 
another  occasion,  he  is  bound  to  prove 
some  assault  unconnected  with  the  pro- 
cess, and  if  he  cannot,  there  must  be  a 
veidict  for  the  defendant ;  for  the  plain- 
tiff might  have  taken  issue  on  the  plea. 
16  East,  82.  OaJdey  v.  Davis.  [See  2 
M.  ft  Rob.  184.  Darby  v.  SmiOu  Ac- 
cord. The  distinction  between  the  case 
of  Oakley  v.  Davis  and  that  of  Bolton 
V.  Sherman^  ante,  p.  300/  note  (p)  is, 
that  on  the  new  assignment  in  the  for- 
mer case  the  plaintiff  was  bound  to 
prove  an  arrest  on  a  different  occasion 
from  the  one  justified ;  whereas,  under 
the  new  assignment  in  the  latter  case, 
the  plaintiff  had  only  to  prove  that  there 
were  horses  taken  which  were  not  the 
subject  of  the  lieji.  2  M.  ft  W.  399. 
by  Parke  B.  See  further  15  East,  25. 
Pratt  y.  Groome^  SiUt^,  p.  300a.  note(A). 
1  Mann,  ft  Gr.  710.  Brancker  v.  Moiy" 
neux^  I  Scott,  N.  R.  553.  S.  C. 
If  the  plaintiff  is  to  put  a  second  new 
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(7)  It  seems  this  would  have  been  a 
fatal  objection,  as  it  is  now  upon  a  spe~ 
cial  demurrer.  3  T.  R.  184.  note  (6), 
Atkinson  \.  Anderson.  lh\^  \%S.  Belk 
V.  Broadbentj  where  it  appears  to  be  ad- 
mitted, that  the  objection  would  have 
been  valid,  if  the  day  mentioned  in  the 
plea  had  been  in  the  vacation,  for  the 
court  will  judicially  take  notice  of  the 
beginning  and  end  of  the  terms.  S.  P. 
2  Ld.  Raym.  1557.  Estwick  v.  Cooke, 


1  Ld.Raym.  4.  SaBr.  TUnoe.  Ibid.  954<. 
PuUein  v.  Benson,  1  Vent  264.  Amm. 
Vide  Latch,  11. 118.  In  5  Burr.  2586. 
and  2  Black.  683.  Bari  v«  Weston^  the 
court  seemed  inclined  to  overrule  this 
objection,  but  took  a  distinction  between 
that  case  and  Esiwicke  v.  Cooke.  How- 
ever, the  subsequent  cases  shew  that  the 
courts  still  hold  this  objection  to  be  a 
valid  one.  (r) 


assignment^  it  must  be  so  framed  as  not 
to  carry  his  complaint  beyond  the  limits 
within  which  he  has  confined  it  by  the 
first  7  A.  &  E.  827.  838.  Pugk  v. 
Griffiihs.  3  Nev.&  P.  187.  S.  C— It  may 
here  be  observed,  that  it  is  not  allowable 
for  the  plaintiff,  instead  of  new  assign- 
ing, to  traverse  the  identity  of  the  subject 
of  the  plea  with  the  subject  of  the  decla- 
ration, or  of  a  former  new  assignment 
1  A.  &  £.  210.  7  M.  &  W.  562.  Thus 
in  assumpsit  by  the  indorsee  of  a  bill 
against  the  acceptor,  the  defendant 
-pleaded  a  case  of  fraud,  viz.  that«an 
acceptance  was  given  for  accommodation, 
with  an  understanding  that  a  bill  at  nine 
months  should  be  written  over  it^  but 
the  drawer  fraudulently  made  the  bill 
payable  at  six,  and  that  the  bill  passed 
to  the  plaintiff  without  value  and  with 
notice.  The  plaintiff  replied  that  the 
bill  declared  on  by  him  was  a  different 
one,  and  concluded  to  the  country.  It 
was  held  by  Patteson  J.,  in  the  Bail 
Court,  on  special  demurrer,  that  this  re- 
plication was  bad ;  for  that  the  plaintiff 
by  saying  "^  the  bill  I  declare  on  is  a% 
*<  different  bill,"  admitted  the  existence 
of  a  second  bill,  and  therefore  ought  to 
have  concluded  with  a  verification  so  as 
to  give  the  defendant  an  opportunity  of 
pleading  to  the  other  bill.  The  pliun- 
tiff  thereupon  amended,  and  new  as-, 
signed  that  the  bill  pleaded  toas  not  the 
same  hiU  as  that  dectared  tgnm  Imt  an* 


other;  for  that  the  former  was  accepted 
generally,  and  the  defendant  never  ac- 
cepted the  same  in  a  qualified  manner. 
The  defendant  in  his  plea  to  the  new  as- 
signment again  stated  the  case  of  fraud, 
omitting  to  aver  that  the  acceptance 
was  given  for  accommodation ;  but  in 
other  respects,  as  before.  The  plaintiff 
again  replied  that  the  bill  mentioned  in 
the  last  plea  toas  not  the  same  as  that 
newly  assigned  but  another,  and  con- 
cluded to  the  country :  and  it  was  held 
that  the  same  objection,  on  the  same 
grounds,  was  applicable  to  this  repli- 
cation as  to  the  former,  and  would  con- 
tinue applicable  adinfinitam,  so  long  as 
the  same  course  of  pleading  continiMd. 
1  A.  &  £.  210.  Beydon  v.  Than^nom. 
2 Nev.  &  M.  403.  3  N.  &  M.  3ia  &C 
Accordingly,  where  in  assumpsit  by 
drawer  against  acceptor,  the  defendant 
pleaded  payment  of  a  bill  drawn  and 
accepted  by  the  same  parties,  and  aver- 
red that  the  bill  mentioned  in  the  de- 
claration was  the  same  as  that  in  the 
plea ;  to  which  the  pluntiff  replied  de- 
nying the  identity  and  concluding  to 
the  country;  it  was  held,  on  special 
demurrer,  upon  the  authority  of  Bey^ 
don  V.  Thompson,  that  this  replication 
was  bad.  7  M.  &  W.  562.  FF%ee£er  v. 
Senior.'\ 

(r)  But  if  the  day  be  laid  under  a  vi- 
ddicet,  although  it  be  a  day  in  vacation, 
and  it  be  allied  that  Uie  contt  was 
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then  held,  it  has  been  decided  in  C.  B.  if  it  be  not  alleged  that  the  court  waa 

on  special  demurrer,  that  the  day  may  then  held,  a  writ  may  be  stated  in  plead- 

be  rejected  as  surplusage.    2  Brod.  &  ing  to  have  issued  in  vacation.    15  East, 

Bing.659.   LucheU  v.  Plumer.     And  378.  Harrington  v^  Taylor. 


Dominus  Rex  versus  Opie  and  Dodge,  &c.  Case  46. 

Trin.  21  of  King  Charles  the  Second,  among  the  Indictments, 

No.  19. 

<^»*'^|"DE  it  remembered,  that  Sir  ^Thomas  Fanshaw, 
-"-^  knight,  coroner  and  attomeyofour  lord  the  king, 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself, 
who  prosecutes  for  our  said  lord  the  king  in  this  behalf,  in  his 
own  proper  person  comes  here  into  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  at  Westminster,  on  Friday 
next  after  the  morrow  of  the  Holy  Trinity  in  this  same  term, 
and  for  our  said  lord  the  king,  gives  the  court  here  to  under- 
stand and  he  informed,  that  at  the  assizes  holden  for  the  said 
county  of  Cornwall,  at  Launcestan  in  the  said  county,  on  fFed- 
nesday  the  1 7th  day  of  March,  in  the  21st  year  of  the  reign  of 
our  lord  Charles  the  Second,  by  the  grace  of  God,  of  England, 
Scotland,  France,  and  Ireland,  king,  defender  of  the  faith,  &c. 
before  Sir  John  Vaughan,  knight,  chief  justice  of  our  said  lord 
the  king  of  the  bench,  and  Sir  John  Archer,  knight,  one  of  the 
justices  of  our  said  lord  the  king  of  the  bench,  justices  of  the 
same  lord  the  king  assigned  to  take  assizes  in  the  said  county, 
a  certain  issue  in  a  plea  of  trespass  upon  the  case  between  jE'ef- 
ward  Hoblin,  gent.  plaintiiF,  and  Richard  Opie,  gent,  defendant, 
was  tried  by  a  jury  of  the  country.  And  that  the  said  Ricliard 
Opie,  of  St  Breock,  near  fFadebridge,  in  the  said  county,  gen- 
tleman, Peter  Dingle,  of  SL  Mayba,  in  the  said  county,  yeo- 
man, Stephen  Trehane,  late  of  Launcestan,  in  the  said  county, 
yeoman,  and  Edward  Dodge,  late  of  Launcestan,  in  the  said 
county,  yeoman,  on  the  17th  day  of  March,  in  the  said  2lBt 
year  of  the  reign  of  our  said  lord  the  now  king,  at  Launcestan 
aforesaid,  in  the  county  aforesaid,  before  the  said  trial,  con- 
trived, conspired,  and  among  themselves  imlawfully  agreed, 
by  rewards  and  other  ways  and  means,  unlawfully  to  procure 
a  verdict  to  be  given  for  the  defendant :  and  to  perform  their 
said  most  wicked  intentions,  contrivances,  and  conspiracies, 
the  said  Richard  Opie,  Peter  Dingle^  Stephen  Trehane,  Edward 
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Thb  King    Dodge,  and  Christopher  Barnes,  thai  and  there  agreed  that  the 
r.  Opie.      g^j^j  Stephen  Trehane  and  Edward  Dodge,  for  diven  sums  of 
'  money  to  them  the  said  Stephen  Trehane  wiA  Edward  Dodge, 

paid  by  the  said  Peter  Dingle  and  Richard  Opie,  should  pro- 
cure themselves  the  said  Stephen  Trehane  vsoA  Edward  Dodge 
to  be  sworn  de  circumstantibus  for  the  trial  of  the  said  ifisue, 
and  should  give  a  verdict  for  the  defendant.  And  according 
[  SOI  ]  to  the  said  agreement  between  the  said  Richard  Opie,  Peter 
Dingle,  Steplien  Treluine,  and  Edward  Dodge,  liad^  the  aid 
Stephen  Trehane  and  Edward  Dodge,  by  unlawful  ways  and 
meansj  procured  themsdyes  to  be  sworn  decircumstaniihut^ot 
the  trial  of  the  said  issue ;  and  being  so  sworn,  together  with 
the  other  jury  sworn  to  try  the  said  issue,  then  and  there  ga?e 
their  verdict  for  the  defendant,  to  the  great  damage  of  the 
said  Edward  Hoblin,  to  the  evU  and  pernicious  example  of  aD 
others  in  such  case  offending^  and  against  the  peace  of  our  said 
lord  the  now  king,  his  crown  and  dignity,  &c. ;  whereupon  tihe 
said  coroner  and  attorney  of  our  said  lord  the  king^  for  tlie 
same  lord  the  king,  prays  the  advice  of  the  court  here  in  tbe 
premises,  and  due  process  of  law  in  this  behalf  to  be  made 
agunst  the  said  Richard  Opie,  Peter  Dingle,  Stephen  Treham, 
and  Edward  Dodge,  to  answer  our  said  lord  the  king  of  and  in 
the  premises,  &o. 


Case  46.     Our  Lord  the  King  versus  Opie  and  Dodge,  and 

others,  by  Indictment. 

Trin.  21  Car.  II-  No.  19. 

InfomiAtionfor  TNFOBMATION  for  an  offence  in  the  nature  of  em- 
thTmrture^of "  bracery,  against  Opie  and  Dodge,  and  two  other  defend- 
embncery,  auts,  for  that  whcrcas,  at  the  assizes  in  Cornwall,  a  certun 
would  not  b«ff  ^^^o  in  a  plea  of  trespass  upon  the  case,  between  HoiHn,  an 
any  motion  in    attorney,  plaintiff,  and  Richard  Opie,  one  of  the  now  defend- 

arrest  of  judg*  iini  \  •    t  t    ^         %      •     .* 

ment  S.C.  ftuts,  then  defendant,  came  on  to  be  tned  before  the  justices 
V^  }  u^'^T:    of  assize,  and  that  the  defendants,  before  the  trial,  contrived, 

109.   I  Hawk.  ^     '  '  3    % 

P.  c.  260.  fa  conspired,  and  among  themselves  unlawfully  agreed,  by  re- 
wards and  other  unlawful  ways  and  means,  to  procure  a  Ter- 
dict  to  be  given  for  the  defendant  in  that  action,  and  to  compasB 
it  they  contrived  that  the  fssiA.  Dodge  and  Trehane,  anotherof 
the  now  defendants^  for  divers  sums  of  money^  should  procure 


edit 


i 
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themselyes  to  be  sworn  de  circumstantibus  for  the  trial  of  the 
issue,  and  that  they  should  give  their  verdict  for  the  defendant 
in  the  action,  and  by  those  undue  means  they  procured  them- 
selves to  be  sworn  de  circumstantibus  upon  the  trial  of  the  issue, 
and  thereupon  they,  together  with  the  other  jurors,  gave  a 
verdict  for  the  defendant  in  the  said  action,  to  the  great 
damage  of  the  said  Hoblyn^  and  to  the  evil  and  pemidous 
example  of  all  others,  &c.  And  to  this  ioformation  the  defend- 
ants pleaded  not  guilty,  and  were  all  found  guilty  at  the  last 
assizes  in  CamwalL 

And  now  Saunders  would  have  moved  in  arrest  of  judgment, 
and  he  was  prepared  with  divers  exceptions ;  but  Hale,  chief 
justice,  would  not  hear  him,  but  said  that  the  defendants  might 
bring  their  writ  of  error  if  they  would,  for  he  would  not  give 
any  countenance  to  such  aii  offence ;  whereupon  judgment 
was  given  against  the  defendants^  quod  capiantur  adfaeiend. 
^nem  cum  domino  reffe,  Sfc.  (1) 

Note  :  That  although  there  was  no  matter  of  law  deter- 
mined in  this  case,  yet  I  have  taken  notice  of  it  for  the  enor- 
mity of  the  offence  in  such  bad  practices  to  corrupt  the  very 
fountain  of  justice,  which  are  worthy  of  severe  punishment. 
Note:  The  statutes  restraining  embraceiy  and  maintenance, 
viz.  5  Ed.  3.  c.  10.,  34  Edw.  3.  c  8.,  and  38  Edw.  3.  c  12. 
Et  vide  31  H.  6.  1.  8.  and  37  H.  6.  31. 


Thb  Kino 
V.  Opik. 
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(1)  Mr.  Serjeant  Hawkins,  m2d  voL 
P.  C.  442.  note  (cf),  foL  ed.  says,  «  bnt 
<'  in  Saund.  SOI,  302.  Chief  Justice 
**  Halt  refused  to  hear  any  motion  in 
'^  arrest  of  judgment  of  a  scandalous 


<<  conspiracy ;  but  in  my  own  experience 
<<  I  never  knew  such  a  motion  refused 
<<  to  be  heard."  And  the  present  prac- 
tice is  to  hear  such  a  motion,  (a) 


(a)  See  8  M.&  S.  67.  The  King,  v. 
Dt  Berenger  and  Others^  ace.  So  a 
motion  may  be  made  for  a  new  trial  in 
cases  where  the  defendants  have  been 
convicted  on  indictments  for  conspiracy; 
but  all  the  defendants  convicted  must 
be  present  11  East,  307*  The  King  v. 
Teal  3  M.  &  S.  9.  ThelRng  v.  Askewy 
Ibid.  10.  note,  The  King  v.  Lord  Coch- 
rane.  [But  no  new  trial  can  be  had 
when  the  defendant  is  acquitted,  al- 
though the  acquittal  was  founded  on 
the  misdirectioB  of  the  judge.   1  Stark. 


518.  Rex  v;  Cohen.  SB.  A  Ad.  52. 
BexY.SuUon.  2Nev.&M.57.  S.C.  See 
also  2Moo.  C.C.  9.  Bex  y.Lea.  How- 
eyer,  where  the  defendants  have  been 
acquitted  on  an  indictment  for  the  non- 
repair of  a  highway,  the  court,  under 
special  circumstances,  has  suspended 
the  judgment  so  as  to  enable  the  parties 
to  have  the  question  reconsidered  on 
another  indictment,  without  the  impedi- 
ment of  the  former  judgment.  SB.  & 
Ad.  52.] 


I  SOS  2  DE 


Term.  Sancti  Mich 


ANNO  BEGNI  REGIS  CAR  IL  21. 


Case  47.         Merchant  versus  Driver,  Administrator  of  Rowe. 

HiL  20  &  21  of  EjDg  Charles  the  Second.    RoL  1340. 


1  4^nR  lord  the  kin^  hath  sent  to  the  shenff  of 

890.pl.84.86.       towit    jlf     o  iT  ix  U-  TT^l  •      ^l.  ™1       x^       V 

''  ^^   otmM  his  wnt  dose  m  these  words,  to  wit : 


See  Lib.  Plee.    England, 

ciift.^659.pi.i'.        ^^    ^  ^^  Suffolk  hiB  writ  iJoee  in  these  words, 

66a  pi.  8.  663.   Charles  the  Second,  by  the  irrace  of  God,  of  England,  &of- 

668.  pi.  7.  669.  '^^y  jtrunce,  and  Ireland,  king,  defender  of  the  faith,  &c. 

iliu!  Ent^iw.  ^  ^®  *®^  ^^  Suffolk,  greeting;  Whereas  we  ktdy  com- 
Keeites  njL/iu  manded  our  sheriffs  of  London,  that  of  the  goods  and  chattels 
^^  u^'e-  ^^  "^^^'^  Howe,  deceased,  at  the  time  of  his  death,  who  died 
riiaof  London,  intestate,  in  the  bands  of  Thomas  Driver,  administrator  of  ail 

and  singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  John,  to  be  administered,  in  their  bailiwick, 
thej  should  cause  to  be  made  1002.  of  debt,  and  33«.  and  4d, 
for  [damages,  which  Robert  Merchant,  deceased,  and  WU^ 
Ham  Cripps,  likewise  deceased,  which  fVUUam  the  said  Robert 
survived,  had  in  their  lifetime  sustained,  as  well  on  occaaon 
of  the  detention  of  that  debt,  as  for  their  costs  and  chaigesby 
them  about  their  suit  in  that  behalf  expended,  whereof  tlw 
said  John  Rowe  in  his  lifetime  was  convicted,  as  appeared  to 
us  of  record,  and  that  they  should  have  that  money  before  us 
at  Westminster,  on  Wednesday  next  after  the  morrow  of  SL 
Martin  now  last  past,  to  render  to  Mary  Merchant,  widow, 
administratrix  of  all  and  singular  the  goods  and  chattels. 
rights  and  credits,  which  were  of  the  said  Robert  Merchant, 
her  late  husband  at  the  time  of  his  death,  to  be  administered. 
And  whereas  in  our  ovrn  court  before  us  it  was  considered 


Mich.  2lCar-IL  Regis.  304 

that  the  said  Mary  should  have  execution  agaiust  the  said  Msrchaht 
Thomca  for  the  s^d  debt  and  damages  in  form  aforesaid :  and  ^*  Driver. 
our  said  sheriffs  of  London  at  that  day  returned  to  us,  that  '  . 

the  said  Thomas  had  not  any  goods  or  chattels  which  were  of  have  eiecution, 
the  said  John  at  the  time  of  his  death  in  their  bailiwick,  f  *^  *eri»  re- 

'    turned  nwua 

whereof  they  could  make  or  cause  to  be  levied  the  debt  and  bomu 
damages  aforesaid,  or  any  part  thereof;  whereupon  it  was 
sufficiently  testified,  on  the  part  of  the  said  Man/y  in  our  said 
court  before  us,  that  the  said  Thomas  had  sufficient  goods  and 
chattels,  which  were  of  the  said  John  at  the  time  of  his  death 
in  the  hands  of  him  the  said  Thomas  to  be  administered,  in 
your  buliwick,  whereof  you  could  cause  to  be  made  the  debt 
and  damages  aforesaid,  therefore  we  lately  commanded  you, 
that  of  the  goods  and  chattels,  which  were  of  the  said  John  at   T^Mvm/Uri 
the  time  of  his  death  in  the  hands  of  the  said  TTiomas  to  be  f^^^'to  the 
administered,  in  your  bailiwick,  you  should  cause  to  be  made  sberiff  of  Suf- 
the  said  lOOL  of  the  debt  aforesdd,  and  also  the  aaid  S3s, 
and  Ad.  of  the  damages  aforesaid,  and  that  you  should  have 
that  money  before  us  at  Westminster  on  Saturday  next  after 
the  octave  of  St  Hilary  then  next  coming,  to  render  to  the 
said  Mary  for  the  debt  and  damages  aforesaid  in  form  afore- 
said.    And  whereas  at  that  day  you  returned  to  us,  that,  for  M«D(kte  to  the 
execution  to  be  made  of  the  said  writ  to  you  thereof  directed,  liberty  of  ip^- 
you  had  sent  your  mandate  to  the  bailiffs  of  our  town  of  ^^ch, 
Ipswich  in  your  county,  who  have  full  execution  of  all  writs 
and  warrants  to  be  executed  within  the  liberty  of  the  same 
town,  and  the  return  thereof,  and  that  within  the  liberty  of 
the  same  town  the  execution  of  that  writ  totally  remains  to  ^ho  h&v«  g^^en 
be  made,  which  said  bailiffii  had  not  given  you  any  answer ;  °^  *°^^* 
whereupon  by  our  other  writ  we  lately  commanded  you,  that  N<m  amitta$. 
you  should  omit  not  by  reason  of  any  liberty  of  the  liberty  of 
the  bailiffl  of  our  said  town  of  Ipswich  aforesaid,  but  of  the 
goods  and  chattels  of  the  said  John  Howe,  at  the  tune  of  his 
death  in  the  hands  of  the  said  TTiomas  as  aforesaid  to  be  ad- 
ministered, in  your  bailiwipk,  you  shall  cause  to  be  made  the 
said  100/.  of  debt,  and  also  the  said  33s.  and  4cf.  of  the 
damages  aforesaid,  and  that  you  should  have  that  money 
before  us  at  Westminster  on  Friday  next  after  the  morrow  of 
the  Holy  Trinity  now  last  past,  to  render  to  the  said  Mary 
for  the  debt  and  damages  aforesaid ;  and  you  at  that  day  re-  N^Ua  homn 
turned  to  us,  that  the  said  Thomas  had  no  goods  or  chattels  in  '^«*'*""*^ 
your  bailiwick  which  were  of  the  said  John  at  the  time  of  his 
death  in  the  hands  of  him  the  said  Thomas^to  be  administered, 
VOL.  I.  u  u 
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Merchant  verms 


Merchant 
V,  Driver. 
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Fieri  faetoM  de 
btmU  hUeiiati, 


nHbi  eondare 
pouU  per  tn- 
^igUumem, 


that  defendant 
hath  sold,  &c 
thegooda»  &c. 
of  t^  intestate, 


Seirtjaeiat  to 
the  defendant 
to  shew  cause, 


9«fircenei^ 
iiomem  nam. 


whereof  you  could  cause  to  be  made  the  debt  and  damagoB 
aforesaid,  or  any  part  thereof.    And  foraamudli  as  it  was  C(mi- 
ceived  that  the  said  return  is  in  delay  of  having  execution  of 
the  said  recovery,  and  for  that  it  is  sufficiently  testified  in  our 
court  before  us,  that  the  said  Thawuu  haith  eUrifned,  soU  ad 
to  his  own  use  converted  and  disposed  (l),  of  divers 'goods  add 
chattels  which  were  of  the  said  John  at  the  time  c^  his  death 
in  the  hands  of  him  the  said  Thomas  to  be  administered,  to 
the  value  of  the  said  debt  and  damages,  with  that  intent  that 
the  execution  aforesaid  should  not  be  made,  we  being  iuh 
willing  that  those  things,  which  in  our  court  before  us  are 
rightly  done  or  adjudged,  should  be  drfeated  by  art,  subtlety, 
or  contrivance,  command  you,  as  we  have  oftentimes  cassf 
manded  you,  that  of  the  goods  and  chattek  which  were  of  the 
said  John  Rawe  at  the  time  of  his  deikth  in  the  hands  of  the 
said  Hunmu  Driver  to  be  administered,  being  in  your  baili" 
wick,  you  cause  to  be  made  the  debt  and  damages  aforesaid 
if  they  can  be  levied  thereof,  and  that  you  have  that  money 
levied  before  us  at  Westminster^  on  Friday  next  after  three 
weeks  of  St  Michael^  to  render  to  the  said  Mary  for  the  debt 
and  damages  aforesaid,  in  form  aforesaid :  and  if  they  cannot 
be  levied  thereof,  then  if  it  can  be  made  appear  to  yon  by 
an  inquisition  upon  oath  of  good  and  lawful  men  of  your 
bailiwick  to  be  taken  in  this  particular,  or  in  any  other  manner 
by  which  you  may  be  the  better  certified  thereof,  that  the  said 
Thomas  hath  sold  and  eloigned,  and  to  his  own  proper  use 
converted  and  disposed  of,  the  goods  and  chattels  which  were 
of  the  sud  John  at  the  time  of  his  death,  in  the  hands  of  the 
said  Thomas  to  be  administered,  to  the  value  of  the  debt  and 
damages  aforesaid,  or  any  part  thereof,  that  then,  by  good 
and  lawful  men  of  your  bailiwick,  you  give  notice  to  the  said 
Thomas  that  he  may  be  before  us  at  Westminster  at  the  afore- 
said term,  to  shew  if  he  hath  or  knows  of  any  thing  to  say 
for  himself  why  the  Baid  Mary  ought  not  to  have  execution 
against  him  of  the  debt  and  damages  aforesaid,  to  be  levied 
of  the  proper  goods  and  chattels  of  the  said  Thomas^  if  it 
shall  seem  expedient  to  him ;  and  further  to  do  and  receive 
what  our  court  before  us  shall  thereof  consider  in  that  behalf, 
and  have  you  there  then  the  names  of  those  by  whom  you 
shall  make  it  known  to  him,  and  this  writ.     Witness  Sir  John 


(1)  Note  the  word  ''  wastedy*'  which    omission  was  the  ground  of  the  objec* 
is  usually  inserted,  b  omitted.    This    tion.    See  the  case,  post 
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Alynge  knight,  at  fFestminster,  the  10th  day  of  June  in  the  Merchant 

20th  year  of  oirf  reign.     At  which  day,  before  our  lord  the   ^-  Driver. 

king  at  fFestminster,  came  the  said  Mary  in  her  proper  person,  ' 

and  the  sheriff  of  Suffolk,  to  wit,  Geoffrey  Hatoland  esquire  sheriff  returns 

now  returns,  that  the  said  Thomas  Driver  hath  no  goods  or  "«^  6o»«m- 

chattels  which  were  of  the  said  John  Rowe  at  the  time  of  his 

death,  whereof  he  could  cause  to  be  made  the  debt  and 

damages  aforesidd,  or  any  part  thereof.     The  same  sheriff  apd  the  inqui- 

now  also  returns  here  a  certain  inquimtion  taken  before  him  at  " 

Ipswich  in  his  county,  on  the  17th  day  of  October  in  the  20th 

year  of  the  reign  of  our  said  lord  the  now  king,  upon  the  oath 

of  twelve,  &c.  by  virttie  of  the  said  writ,  by  whidi  it  is  found  ^^^^  ^^ 

that  the  said  Thomas  Driver  had  goods  and  chattels  in  his 

hands,  which  were  of  the  said  John  Rowe  at  the  time  of  his 

death,  to  the  value  of  the  debt  and  damages  aforesaid,  and 

that  the  said  TTiomas  Driver  hath  sold  and  eloigned,  and  to  that  defendant 

his  own  use  converted  and  disposed  of,  those  goods  and  Stiwint»r  " 

chattels  to  the  value  of  the  debt  and  damages  aforesaid ;  and  *f**'' ?°^**' 

that  he,  b;^  Francis  Cook  and  Edward  Walton^  good,  &c.  gave  the  debt  and 

notice  to  the  said  Thomas  to  be  before  our  lord  the  king  at  ^'"§*'. 

the  day  and  place  in  the  said  writ  specified,  to  shew  in  form 

aforesaid  if,  &c.     The  same  day  is  given  to  the  said  Mary 

there,  &c  [  306  ] 

At  which  day,  before  our  lord  the  king  at  fFestminster, 
comes  the  said  Mary  in  her  proper  person,  and  the  said  Tho- 
mas,  on  the  fourth  day  of  the  plea,  being  solemnly  called  by 
Edward  Coleman  his  attorney,  comes  and  says,  that  the  said  EgeevHo  nm, ; 
Mary  ought  not  to  have  her  execution  of  the  debt  and  damages 
aforesaid  to  be  levied  of  the  proper  goods  and  chattels  of  the 
said  Thomas,  because  protesting  that  he  the  said  TTiomas  hath  proteiting  that 
fully  administered  all  the  goods  and  chattels  which  were  of  fuu^adminii- 
the  s^d  John  at  the  time  of  his  death  in  his  hands  to  be  ad-  ter^ 
ministered,  and  that  he  the  said  TTiomas  hath  not,  nor  at  the 
time  of  the  suing  out  of  the  said  writ  of  scire  facias,  had  any  for  plea  says 
goods  or  chattels  which  were  of  the  said  John  at  the  time  of  ^fj^  &c *any*^ 
his  death  in  his  hands  to  be  administered;  for  plea,  he  the  goods  of  the  in. 
said  Thomas  saith^  that  he  the  said  Thomas  hath  not  sold  or  '       ' 

eloigned,  or  to  his  own  use  converted  and  disposed  of  (2)  any  goods 
or  chattels  which  were  of  the  said  John,  at  the  time  of  his 
death  in  manner  and  form  as  by  the  said  inquisition  is  above 
supposed;  and  this  he  is  ready  to  verify :  wherefore  he  prays  exeeuths 


(2)  See  ant^,  305.  note  (1). 
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Merchant  versus  Driver. 


Plaintiff  uys 
that  defendant 
hath  told,  &c. 


Merchant  judgment  if  the  said  Miny  ought  to  have  her  escecution  of  the 
V.  Driver,    debt  and  damageB  aforesaid  to  be  adjudged  to  her  against  the 
*  said  ITiomas  to  be  levied  of  the  proper  goods  and  chattels  of 

the  siud  JTwmas,  &c. 

And  the  said  Mary  saith,  that  she,  by  any  thing  by  the 
said  Thomas  above  in  pleading  alleged*  ought  not  to  be  baned 
from  her  execution  of  the  debt  and  damages  aforesaid  against 
the  said  Thomas,  to  be  levied  of  the  proper  goods  and  chattels 
of  the  siud  Thomas,  because  she  saith  that  he  the  said  Thomas 
hath  sold,  eloigned,  and  to  his  own  use  converted  and  dispoted 
o(,  divers  goods  and  chattels  which  were  of  the  said  John  at 
the  time  of  his  death  to  the  value  of  the  said  10021  and  U  13i; 
and  4d  in  the  writ  and  inquisition  aforesaid  above  spedfiedi 
in  manner  and  form  as  by  the  said  inquisition  is  above  foondy 
to  wit,  at  Ipswich  aforesaid  in  the  county  aforesaid ;  and  thb 
she  prays  may  be  inquired  of  by  the  country :  and  the  said 
Thomas  likewise,  &a  Therefore  the  sheriff  is  commanded 
that  he  cause  to  come  before  our  lord  the  king  at  fFestminsUr, 
on  Friday,  next  after  the  octave  of  the  Puri/icaiion  of  the 
Blessed  Mary,  &C.  twelve,  &c«  by  whom,  &c  and  who  neither 
&c  to  recognise,  &c.  because  as  well,  &c.  .  The  same  day  u 
given  to  the  said  parties  there,  &o. 


isnie  thereon. 


Case  47. 
[S07] 

S.  C  1  Vent. 
30.  1  Sid.  412. 
8  Keb.  488. 
Where  the  she- 
riff returns  that 
anezeeutor,&G. 
has  uld  and 
doigiud,  wad  to  / 
Au  own  tfsceofi- 
vertedanddU' 
poied  of  the 
goods  and  chat- 
tels of  the  tes- 
tator, &c.  to  the 
Talue  of  the 
debt,  omitting 
the  word  wasfed^ 
and  issue  is 
taken  thereon, 
and  the  verdict 
finds  that  the 
executor,  &c. 
did  so^  this 


Merchant  versits  Driver,  Administrator  of  Rowe. 

OiCIRE  facias  to  have  execution  against  the  defendant,  ad- 
A3  ministrator  of  Rowe,  de  bonis  prqpriis,  upon  an  inquisition 
returned  that  the  defendant  had  goods  and  chatteb  in  hia 
hands,  which  were  of  the  intestate  Rowe  at  the  time  of  ias 
death,  to  the  value  of  the  debt  and  damages  recovered  by  the 
original  judgment,  and  that  the  said  defendant  hath  sold  and 
eloigned,  and  to  his  own  use  converted  and  disposed o{,  those  goods 
and  chattels  to  the  value  of  the  debt  and  damages  aforesaid. 
The  defendant  at  the  return  of  the  writ  came  in,  and  pro- 
testing that  he  had  fully  administered,  and  had  no  assets,  for 
plea  he  said,  that  he  hath  not  sold  or  eloigned,  or  to  his  ownuse 
converted  and  disposed  of,  any  goods  or  chattels  which  were  of 
the  said  intestate  at  the  time  of  his  death,  in  manner  and  form 
as  by  the  said  inquisition  is  above  supposed :  and  this*  &c : 
wherefore,  &c :  to  which  the  plaintiff  replied,  that  the  said 
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defendant  hath  Bold,  eloigned,  and  to  his  own  use  converted  Merchant 
and  disposed  of,  divers  goods  and  chattek  which  were  of  the  ^*  Drivsr. 
said  intestate  at  the  time  of  his  death,  to  the  value  of  the  debt  • 

and  damages  aforesaid,  as  hj  the  said  inquisition  is  found,  and  to  a  dcva». 
thereupon  issue  was  joined,  and  a  verdict  was  found  for  the  ^*^^  (^^ 
phiintiff  at  the  last  assizes. 

And  now  in  this  term,  Saunders  moved  in  arrest  of  judg- 
ment, that,  notwithstanding  the  verdict,  the  phiintiff  cannot 
have  judgment  against  the  defendant  to  have  execution  de 
bams  prapriis,  because  no  deuastamt  is  found  by  the  first  inqui- 
sition, or  put  in  issue,  or  found  by  the  verdict ;  and  then  the 
verdict,  finding  that  the  defendant  hath  sold,  ehignedy  and  to 
his  awn  use  eannerted  and  disposed,  tec,  does  not  B&sertain  to  the 
court  that  the  defendant  hath  wasted  the  goods  of  the  intestate. 
For  the  defendant  may  well  sell,  eloign,  and  to  his  own  use  if  an  adminb. 
convert  and  dispose,  and  yet  not  commit  any  waste,  or  make  ^^^1^^^ 
any  devastamt;   for  he  may  pay  debts  upon  judgment,  or  moneythedebts 
otherwise,  to  the  value  of  all  the  goods,  with  his  own  money,  ^  i^'^h    ' 
and  then  he  may  lawfully  dispose  of  the  goods  as  he  pleases ;  o^^  ■*  ^^ 
and  it  is  not  any  devastamt  whereby  to  subject  him  to  pay  the  the  Taiue  of  all 
plaintiff's  debt  de  bonis  propriis.     And  therefore  the  issue  ^^^^^^^ 
should  have  been,  whether  the  defendant  had  wasted  the  goods  dispose  of  the 
and  chattels  of  the  intestate  or  not,  which  would  have  ended  ^^^^^^  ^ 
the  matter ;  but  now  the  issue  and  verdict  is  nothinir  to  the  wUi  not  be  a 
purpose,  wherefore  he  prayed  that  the  judgment  should  be  ***^*^^ 
arrested. 

Sed  non  attocatur  ;  for  by  the  court  the  writ  of  scire  facias 
suggests  that  the  defendant  hath  eloigned,  sold,  and  to  his  own 
use  converted  and  disposed  of,  the  goods  and  chattels,  &c,  to 
the  value  of  the  debt  and  damages  aforesaid,  with  that  inten- 
tion that  the  said  execution  should  not  be  made  ;  and  the  sheriff 
is  thereby  commanded  to  inquire  whether  the  defendant  hath 
done  so  or  not ;  and  if  it  should  appear  that  he  hath  done  so, 
then  by  good,  &c  he  should  give  notice  to  the  defendant  to 
appear  and  shew  cause,  at  the  return  of  the  writ,  why  execu- 
tion should  not  be  made  de  bonis  propriis  ;  and  the  sheriff  hav- 
ing returned  that  the  defendant  hath  eloigned,  sold,  and  to  his 
own  use  converted  and  disposed  of,  goods  and  chattels  to  the 
value,  &c,  and  the  defendant  having  appeared,  and  traversed 
it,  which  is  abo  found  against  him  by  the  verdict,  the  cour 
cannot  now  doubt  but  that  the  defendant  hath  sold,  eloigned, 

\ -    — -— — — — — — ^ 

(S)  S.  P.  2  Saund.  402.  Blackmoor  v.  Mercer.    S.  C.  I  Vent  221.    S  Keb.  63. 
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308  Merchant  vernu  Driver. 

Mbbchakt  iad  to  his  own  oae  ocmTerted  aiid  diBpofled;  tiwtt 
9.  Dbiver.    giat  Ae  umd  aatat&m  sktmU  not  be  wude,  and  so  has  com- 
'        *  imttod  a  tortioiis  act  m  oontnving  and  endevroiiiii^  to  de- 

fnad  the  i^amtiff  of  his  debt»  which  amoiintB  to  *  demubniL 
And  it  shall  not  be  intended,  (eq^eeisUy  after  yeriki,)  tiiat 
llie  defendant  has  paid  odier  debts  of  as  hig^  a  nature  as  the 
phuntiflrsdebtB  to  the  valne  of  the  goods  of  the  testator;  for 
if  it  had  been  so,  the  jni^  of  aseisDe  would  ha;ve  directed  die 
jury  to  find  for  the  defeadant,  namely,  that  he  had  not 
eldgned,  sdd,  converted,  or  disposed  to  his  own  nse,  any 
goods  of  the  testator,  wiih  am  uUemUam  that  Me  said  eseadum 
should  not  be  made,  but  that  he  had  dispoeed  of  them  in  die 
payment  of  other  jnst  debts  of  as  high  a  natoreas  the  phintilFfl. 
And,  ifthetnidihadbeenso,lAeife^i9idl(iiUao9r&^ 
and  put  it  in  issue;  but  he  has  taken  an  issne  which  he  ood- 
ceives  was  more  i^t  for  his  case,  and  the  verdict  is  found 
against  him  upon  it.  Therefore  the  court  will  not  now  intend 
that  he  had  any  other  matter  to  plead  for  himself.  And  tius 
issoe  being  found  against  him,  the  court  is  asoertaisied  that 
the  defendant  has  assets  of  the  testator  to  the  vafaie  of  die 
plaintiff's  debt,  bat  has  wiongfolly  diqK>9ed  of  them,  and 
eloigned  them,  so  that  the  said  execution  eamwt  be  made  of  At 
goods  of  the  testator,  wherefore  Ae  court  ongfat  to  award  ete" 
catifm  de  bonis  proprOs  ;  and  so  they  did,  and  the  plaintiff  bad 
his  judgment  accordingly.  (4) 

(4)  See  ante»  WheaO^  t.  Lane,  319,  note  (8). 


^■^  ^*  '  Dominos  Rex  versus  Kilderby. 

HiL  20  &  21  of  King  Charles  n.  BoL  3.  among  the  Fleas  of 

the  King. 

*5tf^|/^THERWISE,  to  wit,  on  the  11th  day  of  Oc- 
^"^J  Vr  ^^^j^^  jjj  ^^  i^£^  j^^  ^f  ^e  ^f^jgn  of  our  lord 

Charles  the  Second,  by  the  grace  of  God,  of  England,  Scot- 
land, France,  and  Ireland,  Yang,  defender  of  llie  fiuth,  &c.  by 
an  inquisition  taken  for  our  lord  the  king  at  the  general  quar- 
ter sessions  of  the  peace  of  our  lord  the  king,  holden  for  the 
county  aforesiud  (1),  at  Woodbridge,  in  the  county  aforesaid, 


(1)  It  u  usual  in  practice  to  insert    as  the  county  of  Suffolk,  instead  of  the 
the  name  of  the  county  in  the  caption,    county  ojoresaid:  and  periiaps  it  tf 
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before  WdUer  Devereux,  esquire,  Christopher  Milton^  and 
Thomas  Bacon,  esquires,  and  other  their  fellows,  justices  of  our 
said  lord  the  now  king,  assigned  to  keep  his  peace  in  the  said 
county,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanors,  in  the  same  county  commit- 
ted, by  the  oath  of  twelve  jurors,  good  and  lawful  men  of  the 
said  county,  impanelled  and  sworn  to  inquire  for  our  lord  the 
king  and  the  body  o{  the  said  county,  it  is  presented  (2),  that 


Dominus 
Rex  r. 

KiLDERBT. 


better  to  adhere  to  this  form.  But  I 
have  not  been  able  to  find  any  authority 
where  this  is  held  to  be  necessary.  On 
the  contrary,  all  the  cases  upon  the 
subject  agree,  that  the  word  aforesaid 
is  sufficient,  because  it  refers  to  the 
county  in  the  margip.  So  in  the  in- 
dictment itself,  it  is  held  sufficient  to 
allege  the  place,  where  the  offence  was 
committed,  to  be,  in  the  county  afore' 
saidf  unless  indeed  another  county  has 
been  mentioned  before,  and  then  be- 
cause it  is  uncertain  to  which  county 
the  word  (foresaid  refers,  it  is  necessary 
to  insert  the  name  of  the  county.  In 
either  case,  to  menUon  ihejUace  only, 
without  the  addition  of  the  words  **  in 
**  the  county  aforesaid^  or  the  county 
'*  of  iS."  is  held  insufficient,  notwith- 
standing the  place  has  been  before  al- 
leged to  be  in  the  county,  (z)  But  in 
ciffil  cases  it  is  otherwise ;  for  it  is  held 
sufficient  to  name  the  place  only  in  the 
declaration,  because  the  place  is  always 
construed  to  refer  to  the  county  in 
the  margin,  although  another  county 
has  been  mentioned  before.    3  P.  Will. 


496,  497.  JRex  v.  Burridge.  2  H.  H. 
P.  C.  165,  166.  2  Hawk.  P.  C.  c.  25. 
s.  128.  Cro.  Eliz.  137.  LenthaFs  case. 
Ibid.  606.  ChilcTs  case.  Ibid.  151.  Ham- 
mond V.  The  Que^.  ^bid.  101.  Mor- 
gan's case.  Ibid.  184.  Blnor^s  case. 
1  Sid.  345.  Parker  v.  Sadd.  Cro.  Eliz. 
436.  Boss  y.  Morris,  Cro.  Jac.  96.  Ibid. 
618.  Bally.  Walland.  3  Wils.  340. 
Sutton  V.  Fenn.  S.C.  2  Black.  847.  (a) 
(2)  When  an  inferior  court,  in  obe- 
dience to  the  writ  of  certiorari*  returns 
an  indictment  to  the  K.  B.,  it  is  annexed 
to  the  caption,  then  called  a  schedule, 
and  the  caption  concludes  with  stating, 
that  '^  it  is  presented  in  manner  and 
"  form  as  appears  in  and  by  a  certain 
''  indictment  annexed  to  this  schedule," 
and  the  caption  and  indictment  are 
returned  upon  separate  parchments. 
The  caption,  when  the  proceedings  are 
afterwards  entered  of  record  in  the 
court  of  K.  B.,  becomes  part  of  the 
record,  and  concludes  that  it  was  pre- 
sented, "  in  manner  and  form  following, 
"  that  is  to  say,  Suffolk,  to  wit.  The 
«  jurors  for  our  lord  the  king,**  &c.     So 


{z)  [But  this  defect  is  at  all  events 
cured,  by  stat  7  Geo.  4.  c.  60.  s.  24., 
after  verdict  1  Dav.  &  Mer.  89.  Beg. 
V.  Albert'] 

(a)  After  the  statute  4  Ann.  c.  16. 
s.  6.,  which  directed  the  jury  in  civil 
cases  to  be  taken  from  the  body  of  the 
county,  it  was  held  sufficient  in  civil 
cases  to  state  the  county  in  the  declar- 
ation without  any  place  at  all.    3  M. 

VOL.  I. 


&  S.  148.  Ware  v.  BoydeU.  [By  stat 
6  Geo.  4.  c.  50.  s.  13.  the  jury  are  now 
returned  from  the  body  of  the  county 
in  criminal  as  well  as  civil  cases.  And 
by  the  Reg.  Gen.  H.  T.  4  W.  4.  all 
statement  of  venue  in  civil  pleadings  is 
abolished,  except  as  respects  the  name 
of  a  county  (t.  e.  the  venue  in  the  ac- 
tion), in  the  margin  of  the  declaration. 
See  ant^  p.  8  a.  note  (cQ.] 
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Dominos  Rex  versus  Ejlderbj. 


Dominus 
Rex  v. 

KlLD£RBT. 


Francis  KUderby,  late  of  Framlinffhamf  in  tbe  said  comity  of 
Suffolk,  yeoman,  on  the  11th  day  of  .Acfy^in  the  19th  year  of 
the  reign  of  our  lord  Charles  the  Second,  by  the  grace  of  God, 
of  Englandy  Scatlandy  France,  and  Ireland,  king,  defender  of 
the  fidth,  &C.,  and  continually  afterwards,  until  the  day  of  the 
taking  of  this  inquisition,  to  wit,  the  11th  day  of  October,  in 
the  sidd  19th  year  of  the  ragn  of  our  lord  Charles  the  Secood, 
by  the  grace  of  Grod,  of  England,  Scotland,  France,  and  Jreltad, 
king,  defender  of  the  fSuth,  &c.  being  for  the  space  of  three 
whole  months,  at  FramUngham  aforesiud,  in  the  coimty  afore- 
said, for  his  own  lucre  did  use,  exercise,  and  occupy  the 
craft,  mystery,  or  manual  occupation  of  a  wooUen-dnper, 
(being  (3)  a  craft,  mystery,  or  manual  occupation  used  and 


setting  put  the  indictment  in  hoe  verba. 
It  seems  formerly,  however*  not  to  have 
been  considered  as  necessary  so  to  set 
it  out,  either  in  K.  B.  or  in  other  courts, 
but  that  it  was  sufficient  to  allege,  as  it 
is  done  here,  "  that  it  is  presented  that 
^  A.  By  &c.  But  all  the  modem  pre- 
cedents in  the  court  of  K.  B.  are  to  set 
out  the  whole  indictment  verbatim. 

(3)  Such  trades  only,  as  were  in 
being  at  the  making  of  the  statute,  are 
held  to  be  within  it,  the  words  thei'eof 
being  <<  any  craft,  mystery,  or  occu- 
<'  pation  now  used  within  the  realm  of 
«  England  or  Wales^  See  sUt  5  Eliz. 


c  4.  s.  31.  Therefore  it  is  necessarj 
to  aver  in  an  indictment,  informstioo, 
or  declaration  on  this  statute,  that  it  wot 
a  trade  at  the  time  of  snaking  it ;  and 
it  is  a  good  exception  in  arrest  of  judg- 
ment, that  it  is  not  so  averred,  unleas  it 
be  one  of  the  trades  mentioned  in  the 
statute,  and  then  such  averment  is  not 
necessary,  for  the  court  will  take  notice 
of  them.  2  Salk.  611.  Begina  v.  Ear. 
per.  Palm.  528.  Anne  Stqffords  case. 
4  Mod.  145,  14€.  White  v.  EngUmdL 
1  Ld.  Raym.  514.  Rex  v.  ShugkUr. 
Barnard.  277.  JRex  v.  Munroe.  BuIL 
N.  P.  192.    3  Bac  Abr.  522.  {b). 


{b)  By  sUtute  54  Geo.  3.  c  96.  s.  I 
&  2.,  the  statute  5  Eliz.  c.  4.,  so  far 
as  regards  the  penalties  for  exercising 
trades  without  having  been  apprenticed 
to  them,  and  for  taking  apprentices  in 
a  different  mode  from  that  prescribed 
by  the  statute^  is  repealed ;  and  there- 
fore it  is  thought  unnecessary  to  notice 
any  cases  on  the  subject  of  recover- 
ing penalties  under  this  Act.  By 
Stat  55  Geo.  3.  c.  194.>  for  the  better 
regulation  of  apothecaries,  it  is  enacted 
that  no  person  shall  practise  as  an  apo- 
thecary or  his  assistant  (except  persons 
who  were  already  in  practice  as  such), 
unless  he  shall  have  obtained  a  certifi- 


cate from  certain  examiners  appointed 
by  virtue  of  that  Act,  under  a  penalty 
of  20^  for  practising  as  an  apothecary, 
and  5/1  as  an  assistant,  and  he  is  ren- 
dered unable  to  recover  any  charges  in 
a  court  of  law,  without  proving  soch 
certificate^  or  that  he  was  in  practice 
before  the  Act.  [And  he  must  gire 
this  proof,  notwithstanding  the  defend- 
ant has  only  pleaded  iton  €usumpsiL  5  A. 
&  £.  383.  Shearwood  v.  Mag.  6  Nev. 
&  M.  831.  S.  C.  3  M.  &  W.  521.  Waff- 
staffs  y.Sharpe."]  It  is  also  enacted  that 
no  certificate  shall  be  granted  to  any  one 
to  practise  as  an  apothecary  nnless  he 
has  served  five  years  as  an  apprentice 
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occupied  within  this  realm  of  England  (4)  on  the  1 2th  of  Ja-  Dominus 

niutry,  in  the  5th  year  of  the  reign  of  the  hdj  JEUzabeth,  late  ^^^  ^* 

queen  of  Englandy)  when  in  truth  the  said  Francis  Kilderby,  ^'^p^Rby. 
on  the  same  12th  day  of  January,  in  the  said  5th  year  of  the 


(4)  It  is  also  necessary  to  aver»  that 
it  was  a  trade  used  vriihin  the  realm  or 
kingdom  of  England  or  WtUes,  at  the 
time  of  making  the  Act.  1  Sir.  552. 
Bex  V.  Hotch.  2  Str.  788.  Rex  y.  Lister. 
Bull.  N.  P.  192.    12  Mod.  251.  lUx  v. 


Fox.  Therefore  it  would  seem  that  the 
words  '*  or  JValeSf*  ought  to  have  been 
inserted  here. ,  But  there  are  many  pre- 
cedents like  thisy  where  those  words 
have  been  omitted.  Trem.  264*  Rex 
V.  Plym. 


and  produces  testimonials  of  a  sufficient 
medical  education  and  of  good  moral 
conduct.  Therefore  in  an  action  to 
recover  the  amount  of  his  bill*  if  the 
plaintiff  proves  a  certificate  from  the 
society  of  apothecaries,  he  need  not 
also  prove  an  apprenticeship  served. 
1  Bing.  204.  Sherwin  v.  Smith.  A  per- 
son who  had  been  admitted  to  officiate 
as  apothecary  to  an  Infirmary  before 
the  Act,  has  been  held  to  have  been 
in  practice.  7  Taunt  401.  Wogah  v. 
Somerville.  The  inability  of  a  person 
to  make  up  the  prescriptions  of  others 
is  sufficient  evidence  for  a  jury  to  find 
that  he  did  not  practise  as  an  apothe- 
cary, where  his  principal  business  was 
that  of  a  farrier,  although  he  occasion- 
ally administered  medicines  to  the  hu- 
man species.  S  B.  &  A.  40.  The  Apo' 
theearies*  Company  y.  Warburton.  But 
euch  inability  is  not  alone  sufficient 
where  the  party's  whole  practice  was  in 
attending  huihan  patients.  FerBaglegJ. 
in  a  case  at  York  Lent  Assizes,  1822. 
£See  further  as  to  what  amounts  to  prac- 
tising before  the  Act,  M.  &  Malk.  255. 
Thompson  v.  Lewis.  6C.  &  P.  577* 
Woodward  v.  Ball.  It  b  not  to  be 
inferred  from  the  decision  of  The  Apo~ 
thecaries'  Company  v.  Warburton^  that 
if  a  person  compounds  medicines  with- 
out being  able  to  make  up  a  physician's 
prescription,  he  is  not  liable  to  penalties 
for  practising  as  an  apothecary.  4  B.  & 
VOL.  I. 


Ad.  625.  Apothecaries*  Company  ▼. 
Allen.  A  person  having  a  certificate 
from  the  College  of  Surgeons  cannot 
charge  for  attendance  as  an  apothecary, 
e.  g.  for  attending  a  patient  in  a  fever^ 
unless  he  have  also  a  certificate  from 
the  Apothecaries'  Company.  4  Bing. 
619.  Allison  V.  Haydon.  1  Moo.  &  P. 
588.  S.C]  See  further  as  to  this  sta- 
tute, 5  B.  &  A.  949.  The  Apothecaries* 
Company  v.  Rohy.  1  D.  &  R.  564. 
S.C.  [2B.&Ad.708.  The  Apothecaries* 
Company  v.  Greenwood.  8  M.  &  W. 
234.  Steavenson  v.  Oliver.  As  to  the 
clause  protecting  chemists  and  drug- 
gists, see  1 Q.  B.  799.  The  Apothecaries* 
Company  v.  Greenough.  1  G.  &  D.  378. 
S.C.  1  Dowl.  N.  S.  560.  Richmond  v. 
Coles.  A  person  authorised  to  practise 
as  a  physician  by  a  diploma  from  a 
Scotch  University  is  not  thereby  exempt 
from  the  penalty  for  practising  as  an 
apothecary  in  England;  4  B.  &  Ad.  604. 
The  Apothecaries  Company  v.  Collins. 
1  N.  &  M.401.  S.C;  nor  can  he  lawfully 
practise  as  a  physician  there.  1  A.  &  £• 
695.  Collins  v.  Carnegie.  3  N.  &  M.70S. 
S.  C.2  By  statute  3  H.  8.  c.  1 1.  persons 
are  prohibited  from  practising  as  sur- 
geons within  seven  miles  of  Zonclon  with- 
out a  licence  from  the  College  of  Sur. 
geons,  under  a  penalty  of  51.  per  month: 
but  the  statute  contains  no  clause  dis- 
abling persons  who  practised  contrary  to 
its  provisions  from  maintaining  actions 
•uu  6 
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Domfnus     reign  of  the  said  lady  EUzabeth,  late  queen  of  Enghndj 

Rex  v.       not  lawfully  use  or  exercise  (5)  the  «ud  oraft,  mystery,  or 

JiiLDBBBY.    m^jjugi  occupation  of  a  wooUen-draper,  or  any  odier  craft, 

mystery,  or  occupation,  nor  was  ever  afterwards  edacat^d  in 

(5)  But  it  is  not  necessary  to  aver    trade  at  the  time  of  making  the  Act,  for 
that  the  defendant  did  not  exercise  the    it  must  be  presumed,  at  this  length  of 


for  their  trouble,  which  actions  thej  may 
therefore  bring.  2  Camp.  144.  Gre^ 
maire  v.  Le  Clerc  Bois  Valon,  [But 
see  infr^.]  So  a  dealer  in  tobacco 
having  omitted  to  take  out  a  licence, 
may  yet  maintain  an  action  for  the 
price  of  tobacco  sold  by  him ;  II  East, 
180.  Johnton  v.  Hudson}  this  being  at 
most  but  a  breach  of  revenue  regu- 
lations protected  by  a  penalty,  and  no 
fraud  on  the  revenue.  [But  the  au- 
thority of  the  case  of  Gremaire  v.  Le 
Clere  Bois  Valon  has  lately  been  de- 
nied, inasmuch  as  the  provisions  of  the 
Stat.  H.  8.  being  clearly  meant  to  se« 
cure  to  the  public  skilful  practitioners 
in  surgery,  the  clause  which  imposes 
the  penalty  must  be  taken  to  imply  a 
prohibition,  though  there  are  no  pro- 
hibitory words ;  and  it  cannot  be  per- 
mitted to  a  person  to  recover  a  com- 
pensation for  an  act  which  the  law 
interdicts  him  from  doing.  2  M«  &  W. 
149.  159.  Cope  v.  Rowlands^  (recog- 
nised and  acted  upon  in  5  Bing.  N.  C. 
76.  FerguMBon  v.  Norman.  6  Scott,  794. 
S.  C),  in  which  case  it  was  held,  that  a 
.broker  cannot  maintain  an  action  for 
work  and  labour  in  London^  unless  duly 
licensed  by  the  mayor,  &c.  pursuant  to 
the  Stat.  6  Ann.-  c.  16.,  one  of  the  objects 
of  that  statute  being  the  protection  of  the 
pnblic,  and  the  prevention  of  improper 
persons  acting  as  brokers.  The  court  in 
this  case  also  laid  it  down,  that  notwith- 
standing some  dicta  apparently  to  the 
contrary,  it  can  nmke  no  difference,  in 
point  of  law,  if  the  contract  be  rendered 
illegal,  whether  the  statute  which  makes 


it  so  has  in  view  the  protection  of  the 
revenue,  or  any  other  object,  the  sole 
question  being  whether  the  statute 
means  to  prohibit  the  contract.  There- 
fore the  explanation  of  the  principle  on 
which  the  decision  of  the  case  above 
cited  of  Johnson  v.  Hudson  rested  u 
that  there  the  court  held  the  provision 
of  the  statute,  which  requires  persons 
dealing  in  tobacco  to  take  out  a  licence^ 
to  be  a  regulation  attaching  to  the 
plaintiff  personally,  and  affecting  him 
with  a  penalty  for  the  purpose  of  secur- 
ing the  licence  duty  only,  and  in  no 
way  prohibiting  the  contract  5  B.  ft 
Ad.  898.  2  M.  &  W.  158.  (See  also 
10  B.  &  C.  93.  Brown  v.  Duncan.  3  B. 
&  Ad.  221.  WeAereU  y.  Jones.  Accord.) 
But  where  Acts  have  been  passed  con- 
taining regulations  as  to  articles  which 
are  the  subjects  of  sale,  and  the  policy 
of  the  Acts  is  for  the  security  of  the 
buyers,  and  to  protect  them  from  the 
frauds  of  the  sellers,  it  has  been  hdd 
that  the  seller  cannot  recover  the  price: 
for  instance,  where  the  article  he  selb  is 
made  contrary  to  the  express  provisions 
of  an  Act,  as  where  a  brickmaker  sold 
bricks  under  the  measure  prescribed  by 
17  Geo  8.  c.  42.  2  Camp.  147.  Law  v. 
Hodgson,  So  as  to  a  vendor  of  coals, 
who  had  delivered  a  vendor's  ticket  to 
the  purchaser,  which  did  not  comply  with 
the  directions  of  the  Act  then  in  force 
regulating  the  sale  of  coals.  9  B.  &  C. 
192.  LitUe  v.  Poole.  So  as  to  a  vendor 
of  butter  in  firkins  not  branded  and 
marked  as  required  by  the  stat.  36  Geo.  3. 
c.  88.    (^  Act  to  prevent  Abuses  and 
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ibe  flftid  enitf  my^stery,  or  xnaaual  oocupatioii  of  a  wooUen- 
draper  for  the  space  of  seven  years  as  aa  apprentice  (6), 
against  the  fonn  of  the  statute  ^(7)  die  smd  6th  year  of  the 
reiynqfAe  said  iatfy  JSUzabeA,  laie  qtteen  of  England,  &c.  in 
sdoh  case  lately  made  and  provided^  and  against  die  peace  of 
our  said  lord  the  no^r  king,  his  crown  and  dignity.  Which 
said  indictment  otir  lord  the  now  king  aft^wardsy  for  oertun 
reasons,  caused  to  come  before  him  to  be  determined,  &a 
Wherefore  the  ebetiff  of  the  said  county  was  commanded  that 
he  should  not  omit,  &c.,  but  should  cause  him  to  come  to  an- 
swer, &c. 
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time^  that  he  did  not ;  though  the  want 
of  such  an.  averment  was  fatal^  whilst 
the  law  was  recent,  and  for  many  years 
after.  1  Burr.  366,  367.  Ball  qui  tarn 
V.  Cobus.  Bull.  N.  P.  193.  1  Sid.  303. 
Wade  V.  RipUm.  2  Show.  210,  211. 
Rex  V.  Green. 

(6)  Thb,  says  Lord  Holtj  is  the  very 
material  word  of  the  statute,  and  an 
iBdictment>  ioformakion,  or  declaration^ 
without  this  word,  will  be  ill.    2  Ld. 


Raym.  1 179.  Regxna  v.  Franklyn.  And 
yet  in  the  construction  of  the  statute, 
it  is  held,  that  if  the  defendant  has  in 
any  manner,  by  months  and  weeks  at 
different  times,  followed  the  trade  for 
seven  years,  it  will  be  sufficient,  though 
he  never  was  an  €^[>prentioe.  See  post, 
31%  note  (1). 

(7)  The  words  in  italics  are  now 
omitted,  it  being  sufficient  to  conclude 
against  the  form  of  the  itaiute  only. 


^  Frauds  in  the  Packing,  Weight,  and 
«  Sale  of  Butter").  5  B.  &  Ad.  887. 
Fareter  t.  Taylor.  3  Nev.  &  M.  244. 
S.  C.  And  it  is  a  general  principle,  that 
where  an  act  is  prohibited  either  by  the 
common  or  the  statute  law,  the  doing  it 
cannot  form  a  consideration  to  raise  any 
debt  or  duty  in  favour  of  the  party  by 
whom  it  has  been  done.  9  M.  &•  W« 
641.  So  where  [the  provisions  of  an 
Act  of  paxliament^have  been  infringed, 
no  contract  can  be  enforced  arising  out 
of  the  transaction.  5  B.  &  Ad.  898.] 
Thus  where  a  person  sells  goods  and 
packs  them  in  a  manner  calculated  to 
enable  the  purchaser  to  smuggle  them 
into  this  country,  he  cannot'  maintain 
an  action  for  the  price.  3  T.  R.  454. 
Bigg9  V.  Lawrence.  4  T.  R.  466.  Clu^ 
gat  y.  Penahma.    5T.R.599.    Way^ 


mellY.Beed.  [See  also  5  B.  &  A.  335. 
Bensley  y.  Bignold.  M<Clel.&.  Y.  119. 
Tywn  V.  Thomas.  10  Bing.  107.  Be 
Begnis  v.  Armistead.  3  M.  &  Sc.  511. 
S.  C]  The  mere  knowledge  that  the 
goods  are  intended  by  the  purchaser  to 
be  applied  to  an  illegid  purpose,  will  not 
prevent  the  seller  from  maintaining  an 
action  for  the  price,  unless  he  assists  in 
carrying  that  ill^;al  purpose  into  effect 
1  Cowp*  341.     Holman  v.  Johnson, 

5  Taunt    181.    Hodgson  v.    Temple. 

1  Manh.  5.  S.  C.  [But  see  1  M.  &  S. 
593.  LangUm  v.  Hughes.  See  further 
2Cr.  M.  &R.  31L  PeOecai  y.  Angell. 

2  Cr.  h  M.  274.   Armstrong  v.  Lewis. 

6  Bing.  N.C.  324.  Gas  Light  Company 
v.7Vntar.  8  Scott,  609.  S.C.  9  M.  &  W. 
636.  AfCMm  v.  Mortimer.  3  Chvk 
a  F.  610.  632.  Swan  v.  Blair.] 
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Dominus         And  iiow>  to  wit,  on  Saturday  next  after  the  oetore  of  8L 

Rbx  v.       Hilary  in  this  same  tenn,  before  our  lord  the  long  at  W»f- 

,   ^^^^^^^\    minster,  comes  the  said  Francis  KUderby,  by  Min  JFeekfy  Us 

P]^  attorney,  and  having  oyer  of  the  said  indictmenty  says,  tbit  he 

does  not  understand  that  our  lord  the  now  king  will  or  oog^ 
'  any  further  to  impeach  or  molest  him  the  said  jpyYuictir  on  oc- 
casion of  the  said  indictment,  because  he  says  thai  the  cttj  of 
London  is  an  ancient  city,  and  that  he  the  said  Francis,  oa  the 
said  11th  day  of  Jfc/y,  in  the  19th  year  of  die  reign  of  oar  aid 
Defendant  a      lord  the  now  kuig,  and  long  before  and  continually  afterwaids 
cityof  London,  hitherto,  was,  and  yet  is,  a  citizen  and  fireeman  of  the  said 

city.     And  that  the^lord  Henry,  the  third  after  the  conquest, 
late  king  of  England,  on  the  11th  day  of  January,  in  the  IStk 
H.  3.  granted    year  of  his  reign  of  England,  by  his  letters  patent  made  under 
^jfoJ^^-     ^  great  seal  of  J?ny2emd;  bearing  date  at  fFestminster^Bmt 
aity  of  the  dty   day  and  year  aforesaid,  for  himself  and  his  successors,  granted 
that  all  Um        ^^  ^^  mayor  and  commonalty  of  the  said  city,  and  their  sno- 
citixens  thereof  ccssors,  that  all  the  citizens  of  the  said  city  from  thenceforth 
^^      in  future  might  traffic  with  their  wares  and  merchandizes 
[  310  ]'     throughout  his  whole  land  and  power  freely  and  without  imr- 
pediment,  as  well  by  sea  as  land,  as  to  them  should  eeem 
expedient,  and  might  also  reside  and  abide  wheresoever  ^lej 
would  within  this  realm  of  England  with  their  wares  and 
merchandizes,  to  buy  and  sell^  and  work  at  their  budneBseB. 
And  the  said  Francis  further  says,  that  the  grant  and  ffh 
aforesud,  and  all  other  grants,  and  ^fts,  and  customs  of  the 
said  city,  were,  by  the  authority  of  the  parliament  of  the  krd 
Richard  the  second  after  the  conquest,  late  king  of  Enybad, 
held  at  Westminster  in  the  seventli  year  of  his  reign,  ratified 
and  confirmed  to  the  then  mayor  and  commonalty  of  the  said 
city,  and  their  successors.     And  the  said  Francis  in  &ct  sajs, 
that  he  the  said  Francis,  so  being  as  aforesaid  a  citizen  and 
freeman  of  t^e  said  city,  on  the  said  11th  day  of  July,  in  the 
abovesaid  19th  year  of  the  reign  of  our  said  lord  the  sow 
king,  and  continually  afterwards  imtil  the  said  1 1th  day  of  0^ 
toher,  in  the  said  19th  year  of  the  reign  of  our  said  lord  the 
now  king,  resided  and  dwelt  aiFramlinffham  aforesaid,  in  the 
county  aforesaid,  with  certain  woollen  doth,  to  buy  and  sell 
the  said  woollen  doth,  as  it  was  well  lawful  for  him,  accord- 
ing to  the  grant  and  confirmation  aforesaid:  which  said  buy- 
ing and  selling  of  the  said  woollen  cloth  is  the  whole  unng, 
exercising,  and  occupying  of  the  craft,  mystery,  or  manual 
occupation  of  a  woollen-draper,  whereof  the  said  Francis 
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above  by  the  indictment  aforesaid  is  indicted;  without  ihis^  Dominus 
that  he  the  sud  Francis  used,  exercised,  and  occupied  the  B-kxv. 
crafty  mystery,  or  manual  occupation  of  a  woollen-draper 
from  the  said  11th  day  of  JuZy^inthe  19th  year  aforesaid,  un- 
til the  11th  day  of  October,  in  the  19th  year  aforesaid,  other- 
wise, or  in  other  manner  than  so  as  aforesaid  buying  and  sell- 
ing woollen  doth  at  Framlingham  aforesaid,  in  the  county 
aforesaid;  and  this  he  is  ready  to  verify,  &c.:  wherefore  he 
prays  judgment,  and  that  he  by  the  court  here  may  be  dis^ 
missed  of  and  from  the  premises.  (8) — Demurrer  and  joinder 
in  demurrer.     See  the  form  ante,  273. 


'   (8)  The  modem  practice  is  to  plead    matter  of  exemption  in  evidence.  Doug, 
the  general  issue  to  the  indictment  in    5S1.  Bex  v.  BmOMlge* 
cases  of  this  kind,  and  give  the  special 


Dominus  Rex  versus  Eilderby,  [  311  ] 

Case  48. 
T^ILDERBY  was  indicted,  at  the  sessions  of  the  peace  in  &c.  i  Sid.437. 
JSl,  the  county  of  Suffolk,  for  using  the  trade  of  a  woollen-  2*  s^^S^ 
draper  at  Framtingham,  in  the  same  county,  for  three  months  firmation  of  it, 
next  before  the  taking  of  the  indictment,  he  never  having  ^^^^^^ 
served  as  an  apprentice  thereto,  against  the  form  of  the  statute  and  euftonu  of 
of  5  Eliz.  c  4. ;  which  indictment  being  removed  into  the  don^y  itatuu' 
king's  bench,  the  defendant  came  in  and  pleaded  a  special  7  ^^sc2.  does 
plea,  namely,  that  he  was  and  is  a  citizen  and  freeman  of  the  eiUMn«ad  fiU- 
city  of  London  ;  and  that  king  Henry  the  Third,  on  the  Uth  ^Tft^^lhf^ 
day  of  January,  in  the  15th  year  of  his  reign,  by  his  letters  pa-  penalties  of 
tent  under  his  great  seal,  granted  to  the  mayor  and  common-  ^  ^^  ^'  '^, 
alty  of  the  said  city,  and  their  successors,  "  that  all  the  citi-  without  having 
"  zens  of  the  said  dty  from  thenceforth  in  future  might  traflSc  ^^^^' 
'^  with  their  wares  and  merchandizes  throughout  his  whole  yean. 
^'  land,  &C.  freely  and  without  impediment,  as  well  by  sea  as 
by  land,  as  to  them  should  seem  expedient,  and  might  also 
reside  and  dwell  wheresoever  they  would  within  this  realm 
^'  of  England,  with  thdr  wares  and  merchandizes,  to  buy  and 
'*  sell  the  same,  and  work  at  their  businesses."    And  he  fur- 
ther pleaded  that  the  said  grant,  and  all  other  grants,  gifts, . 
and  customs  of  the  said  city  of  London,  was  ratified  and  con- 
firmed by  act  of  parliament  of  the  seventh  year  of  Richard  the 
Second.    Wherefore  the  defendant,  so  being  a  citizen  and 
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tnetDBti  of  the  dty  of  Lmian  for  the  whole  tone  mentiMed 
in  the  indictmeiit,  did  leeideaiid  dwell  at  frtfiiiliinjrj^ 
said,  with  eertain  woollen  cloth,  to  bnyaiid sell  Iheeaid  wool-* 
len  cloth^  as  it  wag  lawfol  for  him,  acccndii^tothe  graat  and 
confibtmation  aforesaid,  which  is  the  same  udng  of  the  trade  of 
a  woollen-draper  sni^xxied  in  the  indietaieBty  and  tatoned, 
without  this,  that  he  had  used  the-  trade  of  a  draper  for  Ae 
three  months  mentioned  in  the  indictment  dtimheise  or  in 
other  tmmner  than  in  so  as  aforesaid  btiying  and  sdfing  the 
woollen  cloth  at  Framlingham  aforesaid ;  and  this,  &c. : 
wherefore,  &c :  upon  which  plea  it  was  demurred  in  law  for 
the  king* 

And  Saunders,  of  counsel  for  the  king^  ao^edthat  the  plea 
was  bad»  because  the  charter  of  king  Henry  the  Third,  pleaded 
by  the  defendant,  neither  is,  nor  can  be,  any  diqienaation  of 
the  statute  of  5  Eliz. ;  for  the  statute  says,  that  no  person 
shall  use  a  trade,  &c.  to  which  he  had  not*  served  as  an  ap- 
prentice ;  and  this  statute  was  made  a  loDg  time  after  the 
charter  was  granted ;  so  that  neither  the  charter  nor  the  con- 
firmation by  the  statute  of  7  B.  2.  extends  to  tiiis  point  of 
using  a  trade  without  being  an  apprentice,  but  only  g^yes 
liberty  to  the  citizens  and  freemen  of  2kmi2on  to  sell  thdr  mer- 
chandizes in  any  place  at  their  pleasure.  And  it  was  not  the 
intent  of  the  charter  to  give  the  liberty  of  using  a  trade  with- 
out being  an  apprentice,  for  two  reasons^  Ist  Because  at  the 
common  law,  before  the  statute  of  the  5th  of  EUt&btth,  it  was 
lawful  for  any  man  to  use  what  trade  he  would  without  being 
an  apprentice  thereto,  and  no  man  was  restrained  from  using 
any  craft  or  trade  in  which  he  had  knowledge,  although  he 
was  never  an  apprentice,  nor  educated  or  instructed  there- 
in. (1)    But  if  he  committed  any  misfeazance  in  the  trade 


(1)  S.  P.  11  Rep.  5S,  54.  The  Tay^ 
tors  of  Ipswich.  The  statute  of  5  Eliz. 
being  in  restraint  of  this  common  law 
right,  must  be  construed  strictly.  Keilw. 
96. 1  Mod.  26.  Rw  v.  TwmJSu  1  Burr.  6. 
Raynardy.Chtue.  Therefore  it  is  held, 
that  if  a  person  has  without  interrup- 
tion vwrked  at,  or  in  any  manner  ,/b^ 
hwedf  a  trade  for  seven  years,  either 
as  a  master,  servant,  inmate,  &c.  at 
home  or  beyond  sea,  he  is  not  subject  to 
the  penalties  of  this  statute,  although  he 


has  never  been  an  apprentice,  or  bound 
to  the  trade.  In  like  manner,  if  he  has 
worked  at,  or  followed  several  trades 
for  seven  yean,  he  may  use  them  all. 
Garth.  16S.  HMs  r.  Young.  1  SUk.  67. 
Sex  Y.  Pox.  Ibid.  Ffol&'s  case.  S  Keb. 
400.  Rex  V.  Moor.  Comb.  264>  2551 
Rex  V.  CoUer.  2  Salk.  613.  Queen  v. 
Maddox.  2  Wils.  168.  Preneh  y.  Adams. 
1  Black  Rep.  238.  Wallen  v.  HoUon. 
So  if  the  wife  of  a  tradesman  be  em* 
ployed  in  his  trade  for  seven  years,  and 
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which  ke  professed,  Ae  Liw  gftve  a&  action  upon  the  case  to  Dominui 

the  party  grieved  against  him ;  as  if  a  smith  in  shoeing  my  ^^^  ^« 

horse  pricks  him,  and  other  like  cases.  (2)     Then  at  the  m^'^B 
time  of  the  making  of  the  charter,  and  at  the  time  of  the 


he  dies,  she  may  use  the  trade  after  his 
death.  Maay  other  instances  may  be 
put,  but  they  all  fail  within  the  role 
above-mentionedy  and  therefore  it  is  un- 
necessary to  mention  them.  10  Mod. 
70.  Qtieen  v.  Morgan.  BoU.  N.  P.  193. 
Bat  if  a  person  exercises  a  trade  merely 
for  the  use  of  his  fiunily»  and  not  for  his 
livelihood,  he  is  not  within  the  statute. 
8  Rep«  129.  %  b.  City  of  London's  case. 
11  Rep.  54^.8.  Hob.  211.  Norris  v: 
Skgi^t.  So  it  is  held  that  the  statute 
does  not  extend  to  a  person  who  works 
as  B,Joumeynuuu  3  Mod.  35.  4  Burr. 
2449.  Beach  v.  Turner.  It  is  said  that 
using  a  trade  in  a  country  village  is  not 
within  the  statute.  1  Vent  51.  Anon. 
2  Keb.  583.  Sex  v.  French.  1  Mod.  26. 
Bex  v.  Turnip  1  Bhick.  Comm.  428. ; 
but  the  better  opinion  seems  to  be,  that 
the  statute  does  include  vfiZa^ef.  iBurr. 
36^  367.  Bali  v.  Cohu.  BulL  N.  P. 
1 92.  It  is  holden  that  if  a  man,  who  has 
not  served  an  apprenticesliip  himselfi 
exports  woollen  cloth  that  has  been 
manufactured  in  his  own  house  by  jour- 
neymen clothiers,  who  have  derved  ap- 
prenticeships, it  is  a  trading  within  the 
statute.  2  Salk.  610.  Bobbs  v.  Young. 
S.C.  Carth.  162.  3  Mod.  313.  1  Show. 
241.  resolved  by  three  judges  against 
the  opinion  of  Mr.  Justice  Dolben.  But 
where  a  person,  who  had  not  served  an 
apprenticeship  to  the  trade  of  a  brewer 
was  a  partner  with  one  who  had,  and 
never  exercised  the  trade  himself,  but 
only  shared  the  profits,  and  stood  the 
risk  of  the  partnership,  the  other  wholly 
managing  and  carrying  on  the  trade, 
and  being  paid  a  salary  for  his  labour 
over  and  above  his  share  of  the  profits, 
it  was  held  that  the  statute  did  not  ex- 


tend to  him.  1  Burr.  2.  Baynard  v. 
Ouue.  S.C.2WU8.40.  This  decision 
has  been  adhered  to  erer  since.  The 
distinction  between  the  two  cases  is  this  t 
in  HMb  v.  Young  the  defendant  him^ 
self  directed  the  worimien,  and  the  trade 
was  carried  on  wholly  for  his  benefit^ 
but  in  Baynwtd  v.Cfto^e,  the  defendant 
did  not  interfere  in  the  trade,  which  waift 
entirely  under  the  management  of  another  • 
who  was  qualified,  but  only  shared  th6 
profits,  and  risked  a  proportion  of  th^ 
loss.  Still,  however,  it  appears  to  me, 
that  HMn  V.  Young  is  considerably 
shaken  by  Raynard  v.  Chase.  In  both 
cases,  the  manufacture  was  actually 
wrought  by  those  only  who  had  served 
regular  apprenticeships  to  the  trade, 
and  who  were  alike  paid  for  their  skill : 
neither  Young  nor  (Mase  did  work  them- 
selves at  it  In  HiMs  v.  Young^  the 
defendant  in  some  sense  may  be  s^d  to 
have  given  his  servants  directions,  such 
as  to  the  hours  of  employment,  the 
quantity  of  doth  to  be  made,  and  the 
like;  but  he  never  gave  them  direc- 
tions how  to  manufacture  the  cloth; 
for  he  was  unskilful  in  the  trade,  and 
therefore  incapable  of  giving  such  di. 
rections.  And  there  seems  to  be  no 
real  difierence  between  receiving  the 
whole  profits  of  the  trade,  and  sharing 
them  with  another.  In  both  catfes  it  is 
alike  to  soitte  purpose  lin  exercising  of 
the  trade.  But  as  in  Baynard  v.  Chascj 
the  court  held  it  not  to  be  such  an  ex- 
ercise of  it  as  to  subject  the  party  to 
the  penalties  of  the  statute,  the  same 
reason  seems  to  apply  with  equal  force 
to  the  case  of  ffMs  v.  Young,  These 
observations  however  are  submitted 
with  great  diffidence.    On,  the  other 
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Dominus  act  of  oonfinnation,  there  was  no  oocarion  to  grant  andi 

Rbx  v.  liberty  of  using  any  trade  without  being«an  apprentice  thereto ; 

KiLPBBBY,  £^j.  ^^^^  jjjj^  j^jgj^^  j^y  j^^  ^^  j^     2,  Admitting  that  the 

'  common  kiw  had  been  otherwise,  yet  the  i^iarter  did  not  in- 


handy  the  statute  of  5  Eliz.  is  in  one 
instance  construed  liberally.  For  it  is 
held  that  other  tradet  of  skill  and  know- 
ledge! besides  those  which  are  enume- 
rated in  the  statute^  are  within  the 
equity  of  it,  if  they  were  in  use  at  the 
time.  And  the  court  will  not  quash  an 
indictment  for  exercising  a  trade  not 
mentioned  in  the  statute,  upon  the 
ground  that  it  is  not  a  trade  of  skill,  if 
it  be  averred  to  hare  been  used  at  the 
time  of  the  Act,  but  will  leave  it  to  a 
jury  to  determine  as  a  matter  of  fact, 
whether  it  be  a  trade  of  skill,  and  were 
used  at  the  making  of  the  statute. 
2  SalL  611.  Bex  v.  Slaughter.  S.  C. 
lLd.Raym.51S.  12Mod.Sll.  2Salk. 
61 1.  Sex  y.  Harper.  2  Str.  788.  liex  v. 
Lisier.  However,  there  are  some  cases 
where  it  has  been  determined  by  the 
eauri,*  whether  it  were  a  trade  within 
the  statute  or  not  Cro.  Car.  499.  Hex 
V.  Fredland.  1  Lev.  243.  Bex  v.  Sellers. 
See  Com.  Dig.  Trade  (D.  5.). 

It  is  now  settled,  that  the  statute 
21  Jac  1.  c  4.  s.  1.  restrains  actions  upon 
the  statute  5  Eliz.  from  being  brought 
in  the  courts  at  Wesiminsier^  unless 
for  offences  arising  in  Middlesex  where 
these  courts  sit  2  Lev.  204.  Clappe  v. 
Edffeeambe.  1  Salk.  S78.  Hich's  case, 
by  eleven  judges.  5  Mod.  525.  Anon. 
1  Str.  415.  SmiA  v.  Potier.  2  Ld.  Raym. 
872.  CurlewU  y.  Dudley.  4  T.  R. 
1 15. 1 1 7.  Shipman  v.  Henbesi,  though 
the  contrary  was  formerly  holden. 
1  Vent  8.  Sams  v.  Hughes.  S.C.  1  Lev. 
249.  1  Sid.  40a  3  Lev.  71.  Baynor 
V.  PUkr.  2  Mod.  246.  PoreU  v.JVise. 
Freem.  534.  Denicm  v.  Wilson.  4  Mod. 
158.  Kingy.Hichs.  The  method  of 
proceeding  upon  this  statute  is,  either 


by  information  qui  tarn  in  the  court  of 
oyer  and  terminer,  or  sessions  of  the 
peace  of  the  county,  city,  or  borough, 
where  the  offence  was  committed,  to 
recover  the  penalty,  or  by  indictment  in 
those  courts.  2  Ld.  Raym.  1038.  Beg, 
Y.Pranhlgn.  S.C.  1  Salk.  37a  1  Burr. 
251,  252.  Bex  v.  Strong.  1  Salk.  373. 
Hich*a  case.  Cowp.  369.  Parren  v. 
WilUams.  Before  the  statute  21  Jac  L 
c  4.  common  informers  were  compelled 
to  proceed  upon  the  5  Eliz.  in  the  last- 
mentioned  courts  by  the  31  Eliz.  c  5. 
8.  7.  Cro.  Jac.  85.  Kenn  v.  Drake. 
Hob.  184.  Davison  v.  Barber.  Ibid.  327* 
Nevill Y.Yarwood.  But  the  statute  of 
31  Eliz.  did  not  extend  to  informations 
by  the  attorney-general,  nor  could  the 
defendant  take  advantage  of  the  want 
of  jurisdiction  except  by  plea ;  and  be- 
sides, considerable  doubts  were  enter, 
tained  whether  the  words  of  that  statute 
were  express  enough  to  take  away  the 
jurisdiction  of  the  superior  courts. 
2  Hawk.  P.  C.  c.  26.  8.  28,  29,  30. 
foL  ed.  To  clear  which  doubts  chiefly 
was  the  21  Jac  1.  c  4.  made.  4  T.  R. 
117*  Shipman  y.  Henbest.  The  power 
of  proceeding  by  information  in  the 
courts  of  oyer  and  terminer,  or  ses* 
sions  of  the  peace,  is  expressly  given 
by  the  39th  section  of  the  statute 
5  Eliz.  c  4.  Hence  it  appears  that 
the  court  of  K.B.  in  the  above  cited 
case  of  Parren  v.  Williams^  had  no  rea- 
son to  inquire  into  the  practice  of  the 
assizes  and  sessions.  The  cases  in  Sir 
W.  Jones,  193.  and  6  Rep.  19.  b.  Gre^ 
gor^%  case,  cited  by  Mr.  Dtamtn^  to 
shew  that  an  information  qui  ftna  wUl 
not  lie  at  the  sessions,  or  assizes,  where 
the  liberty  to  sue  for  the  penalty  is  by 
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tend  to  give  any  other  liberty,  bnt  only  that  the  citizens  and  Domiuus 

freemen  of  Londcn  might  sell  their  merchandizes,  and  reside  ^^^  ^* 

where  they  would,  notwithstanding  some  cities  and  boroughs  ,  J^p^»»Y'^ 
claim  a  privil^e  of  excluding  foreigners  from  buying  and  sell- 


information,  debt,  plaint^  &c.  in  any 
court  ofrecordy  are  good  law,  but  seem 
to  have  no  application  to  the  subject 
There  is  a  precedent  in  Lilly's  Entries 
of  sach  an  information  at  the  sessions, 
which  was  not  noticed  in  that  case. 
Lill.  £nt.  303.  Hdbey  v.  Hope. 

With  respect  to  actions  upon  penal 
statutes,  it  may  be  observed,  1.  That 
the  statute  21  Jac.  1.  c.  4.  s.  1.  is  held 
to  be  confined  to  such  statutes  only  as 
were  in  being  at  the  time  of  making  it 
2.  It  does  not  give  any  new  jurisdiction 
to  the  inferior  courts  where  they  had 
none  before.  Cro.  Car.  112.  Farring^ 
ton  V.  Keymer.  Carth.  ^QS.  Rex  v.  Galle, 
4  T.  R.  116.  This  last  may  be  said 
to  be  a  fundamental  rule  in  the  con- 
struction of  the  statute  21  Jac.  1. ;  and 
therefore,  where  the  penalty  is  to  be 
recovered  by  action,  information,  &c. 
either  in  the  courts  of  record  at  West^ 
minster  or  in  the  courts  of  record  only, 
wherein  no  essoign,  protection,  or  wager 
of  law  shall  be  allowed^  which  words  are 
held  to  mean  the  courts  at  Westminster^ 
the  statute  of  21  Jac.  1.  does  not  apply. 
Cro.  Car.  112.  Partington  v.  Keymer, 
Sir  W.  Jones,  193.  1st  Resolution. 
3  T.  R.  362.  Leigh  v.  Kent.  Sir  T. 
Raym.  394.  Pheasant  v.  Pinch.  And 
a  suit  prosecuted  at  the  assizes,  &c.  to 
recover  ^uch  penalty  is  erroneous.  Cr6. 
Car.  146.  Green  v.  Guy.  2  Str.  1 103. 
Garland  v.  Burton.    3.  Where  the  in- 


former has  an  election  to  proceed  either 
by  action,  &c.  in  the  superior  courts  to 
sue  for  the  penalty,  or  by  indictment  at 
the  assizes  or  sessions,  he  may  still  sue 
for  the  penalty  in  the  superior  courts. 
4  T.  R.  109.  Shipman  v.  Henbest.  The 
same  point  was  ruled  by  the  Court  of 
Exchequer,  H.  T.  37  Geo.  3.  in  Hex 
V.  Ferrisy  upon  the  authority  of  the  last 
case.  4.  But  where  the  penalty  may  be 
sued  for  by  action,  information,  he* 
either  in  the  courts  at  Westminster,  or 
at  the  assizes  or  sessions  of  the  peace, 
the  statute  21  Jac.  1.  prohibits  any  suit 
in  the  superior  courts,  whether  it  be  by 
the  attorney-general,  or  by  a  common 
informer.  Cro.  Car.  112.  4  T.  R. 
109. 

(2)  So  46  Edw.  3.  19.  48  Edw.  3. 
6.  b.  Fitz.'Action  sur  le  Case,  35,  49. 
Bro.  Action  sur  le  Case,  22. 25.  F.N.B. 
(D.),  where  it  is  said  that  it  is  the  duty 
of  every  artificer  to  exercise  his  art 
rightly  and  truly  as  he  ought.  Hob.  211. 
Norris  v.  Stops.  1  Rol.  Abr.  91.  pi.  15. 
1  Vent  268.  Best  v.  Yates.  2  Wils.  359. 
Slater  v.  Baker. (c)  But  no  action  will 
lie  for  a  nonfeasance  ;  as  if  a  carpenter 
undertake  to  build  a  house,  &c.  within 
a  given  time,  and; refuses  to  proceed,  no 
action  will  lie:  il  H.  4.  33.  a.  21  H. 
6.  55.  b.  1  Rol.  Abr.  9.  pi.  1.  2  Ld. 
Raym.  919.  920.  Coggs  v.  Bernard. 
5T.  R.  143.  Elsee  v.  Gatward(d): 
except  in  certain   cases,  where  from 


(c)  [So  a  patient  may  maintain  an 
action  on  the  case  against  a  surgeon  for 
unskilful  treatment,  although  the  pa- 
tient was  not  the  person  who  retained 
or  was  to  remunerate  the  surgeon.    11 

VOL.  L 


Price,  400.  Pippin  v.  Sheppard*  B 
Bing.N.C.73S.  GladweU  y.  SteggalL  8 
Scott,  60.  S.C.] 

(d)  This  must  be  understood  of  an 
undertaking  without  any  consideration^ 
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ing  merchandizes  within  such  city  or  borough  (3)>  as  appears 
in  Cra  Eliz.  IIO.*,  352.t;  Dyer,  2;f9.  b.;  8  Co.  1284 
And  this  was  the  only  intention  of  the  charter^  as  ftiUy  ap- 
pears by  the  words  of  it ;  and  therefore  he  concluded  that  the 
plea  was  bad. 

And  of  such  opinion  was  the  whole  court :  and  judgment 
was  given  for  the  king  nwi,  &c,  and  it  was  not  moved  after- 


their  situations  some  penons  are  bound 
to  do  what  is  required  of  them  in  the 
course  of  their  employments,  and  are  in 
return  entitled  to  a  recompense.  As 
where  a  common  carrier,  having  conve- 
nieneci  refuses  to  carry  goods,  being 
tendered  satisfaction  for  the  carriage. 
2  Show.  527.  Jackson  v.  Rogers,  1  Show. 
104, 105.  Bull.  N.  P.  70.  (e)  Or  an  inn- 
keeper to  receive  a  guest,  having  room 
for  him.  Dyer,  158.  1  Rol.  Abr.  S. 
(F.)  pi.  1.  1  Hawk.  P.  C.  225.  s.  2.  fol. 
ed.  (/)  Or  a  smith,  having  materials 
for  the  purpose,  to  shoe  the  hone  of  a 
traveller.  21  H.  6.  B5y  56.  1  Salk»  18. 
1  Ld.  Raym.  654«  12  Mod.  484.  Or  a 
ferryman  to  convey  one  over  a  common 
ferry,  and    the   like.      Hardres,   168. 


Churchman  v.  TunsiaL    5  T.  R.  14% 
150.  (g) 

(8)  Sir  W.  Jones,  162.  Bex  v.Cbr- 
poration  of  Boston.  This  privilege  of 
excluding  foreigners  can  only  exist  by 
custom  in  corporations  by  prescription ; 
for  the  king  cannot  by  his  charter  grant 
such  privilege  to  a  corporation  within 
memory.  8  Rep.  125.  a.  77^  C%  of 
London*s  case.  Cro.  Eliz.  803.  ne 
Warden  of  Weavers  v.  Brown.  1  Latw. 
564.  Mayor  of  Bedford  v.  Fox.  1  P< 
Will.  184.  Mitehei  v.  Reynolds.  And 
a  bye-law  to  such  efibct  is  bad ;  1  RoL 
Abr.  364.  1  Lutw.  564.  Cam.  Rep.  969. 
Parry  y.  Barry.  1  Burr.  12.  Harrison 
V.  Godman  ;  nnless  to  enforce  a  prS' 
cedent  custom  by  a  penalty.     1  P.  WilL 


for  the  non-performance  of  which  no 
action  of  assumpsit  would  lie,  much  less 
an  action  on  the  case ;  but  if  there  be  a 
good  consideration  for  the  promise,  and 
the  party  refuse  to  perform  it,  an  action 
of  cusumpsit  will  lie  for  the  breach  of 
promise,  though  an  action  on  the  case 
will  not  lie  for  the  nonfeasance.  [See 
4  B.  &  C.  345.  Dartnail  v.  Howard. 
6  D.  &  R.  438.  S.C.  2  M.  &  W.  143. 
Shillibeer  v.  Glyn."} 

(e)  [It  is  not  necessary,  in  order  to 
support  an  action  for  refusing  to  carry, 
that  the  satisfaction  should  have  been 
tendered  in  the  strict  sense  of  that 
term  as  applied  to  antecedent  debts. 
Therefore  it  is  sufficient  to  aver  in  the 
declaration,  that  the  plaintiff  ivas  <'  ready 
**  and  willing  and  then  offered  to  pay  to 


'*  the  defendant  such  sum  of  money  as 
<<  the  defendant  was  legally  entitled  to 
"  receive  for  the  receipt,  carriage,  and 
"  conveyance  of  the  said  parcel"  8 
M.  &  W.  372.  Pichford  v.  ne  Grand 
Junction  Railway  Company.'} 

(/)  [As  to  whether  it  is  necessary  to 
tender  satisfaction  for  the  eutertaio. 
ment  in  order  to  render  him  liable,  see 
7  C.  &  P.  213.  Rex  v.  Ivens.  S  M. 
&  W.  269.  Fell  v.  Knight;  in  which 
last  case  an  example  will  be  found  of 
the  extent  of  the  obligation  imposed 
by  law  on  innkeepers  in  this  respect] 

{g)  [As  to  actions  against  public 
ministerial  officers  for  nonfeasance,  see 
10  A.  &  E.  646.  Barry  v.  Amaud.  2  P. 
&  D.  633.  S.  C.  1  Q.  B.  900.  Davis  v. 
Black.   1  G.  &  D.  432.  S.C.J 


Mich.  21  Car.  IL  R^. 


312  <; 


warda  on  the  part  of  the  defendant     Not^:  I  think  the  plea  Dominua 

was  not  well  pleade^t  because  the  defendant  has  confessed  the  ^^^  ^' 
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184.  4  Burr.  1951.  Woolle^  v.  Idk. 
3  Burr.  1856.  Hesketh  y.Braddoek(h) 
It  was  once  doubted  whether  this  custom 
was  not  confined  to  the  city  of  London, 
1  Salk.  203,  204t.  Mayor  of  Winton  y. 
miks.  S.C.  2Ld.  Raym.  1129.  But  it 
is  now  held  that  there  may  be  such  a 
custom  in  other  ancient  corporations. 
See  4  Burr.  1951.  1  Wils.  233.  Bodwic 
v.  Fennell.  2  WUs.  266.  Totterdell 
V.  Glazby,     The   penalty  to  enforce 


the  custom  must  be  a  pecuniary  one, 
and  given  to  the  corporation  only, 
or,  as  in  London,  to  the  chamberlain 
for  the  use  of  the  corporation,  and  not 
to  a  stranger  (t) ;  and  may  be  levied  by 
distrefs  (A),  or  recovered  by  an  action 
of  debt  by  the  coiporation  or  chamber- 
lain (/);  or  if  there  be  no  bye4aWf  the 
corporation  may  have  an  action  upon 
the  case  for  a  breach  of  the  custom. 
1  Wils.  233.  237*    2  Wils.  266.  (m) 


(h)  [7  D.  &.  R.  597.  Clarh  v.  Crom- 
ton.  9  B.  &  C.  52.  Clarh  v.Xe  Cren. 
2  B.  &  Ad.  465.  Shaw  v.  Pope.  AooonL 
A  custom  of  the  city  of  London^  that 
no  person  not  being  free  may  eett  or  put 
to  sale  any  wares  within  the  ci^  or 
liberties  by  retail,  or  heep  any  shop  or 
other  place  for  shew,  sale,  or  putting  to 
sale  of  wares  by  retail,  or^  %ue  of  any 
art,  trade,  &c.  within  the  city,  liberties, 
or  suburbs,  was  held  a  sufficient  ground 
for  a  bye-law  forbidding  any  non. 
freeman  to  shew^  sell,  or  put  to  sale, 
wares  by  retail  within  the  city,  liberties, 
or  suburbs^  or  to  use  any  art,  trade,  &c. 
within  the  same.  1  B.  &  Ad.  92.  Cfktrh 
V.  Denton.  To  use  an  art^  trade,  &c 
signifies  here  to  use  as  a  master  or 
principaL  Ibid.  But  a  custom  and  bye- 
law  grounded  thereon,  that  no  arUficen 
or  handicraftsmen,  or  other  shopkeepers 
or  traders  by  retail,  being  free  of  the 
city,  shall  be  permitted  to  employ,  hire, 
or  set  on  work  in  any  such  handicraft 
or  manual  occupation,  within  the  city  or 
liberties,  any  person  not  free  of  the 
city,  or  apprentice  to  a  freeman^  is  good. 
2  A.  &  E.  312.  Shaw  v.  Poynter.  4  Nev. 
&M.  290.  S.C.] 

(t)  £9  A.  &  E.  356.  Oraves  v.  Colby. 
1  P.  &  D.  235.  S.  C.  Accord.'}  t, 


(h)  [A  bye-law  anthorising  a  distress 
for  the  penalty,  without  a  previous  <fe- 
mand  and  refusal  of  it,  is  bad.  1  Cr. 
&  J.  587.  Davies  v.  Mnryan.} 

(I)  [See  9  A.  &  £.  359.  Graves  v. 
Colby.  1  P.  &  D.  235.  S.C]  In  an 
action  of  debt  on  a  bye-law,  it  is  ne- 
cessary to  state  the  bye*law  and  is  not 
sufficient  to  allege  that  the  defendant 
became  indebted  by  virtue  of  a  certain 
bye-law.  1  Bos.  &  PulL  98.  Feltmakers 
V.  Davis. 

(m)  [It  was  held  that  the  stat  1 1  Geo.  4*. 
and  1  W.  4.  c.  64.,  for  permitting  the 
general  sale  of  beer  by  retail  in  England^ 
did  not  supersede  the  custom  of  a  bo- 
rough, that  no  person  shall  carry  on 
the  trade  of  an  alehouse-keeper  therein 
who  was  not  a  burgess.  5  B.  &  Ad. 
246.  Mayor  of  Leicester  v.  Burgess. 
2Nev.  &  M.  131.  S.C.  But  now  by  the 
Municipal  Corporation  Act  (5  &  6  W,4. 
c.  76.  8. 14.),  after  reciting  that  "  in 
**  divers  cities,  towns,  and  boroughs  a 
'<  certain  custom  hath  prevailed,  and 
**  certain  bye-laws  have  been  made,  that 
**  no  person,  not  being  free  of  a  city, 

town,  or  borough,  or  of  certain  guilds, 

mysteries,  or  trading  companies  with« 
*'  in  the  same,  or  some  or  one  of  them, 
**  shall  keep  any  shop  or  place  for  put- 
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which  is  idle  and  absurd  to  traverse  the  using  of  the  trade 
*^  otherwise^  or  in  other  manner ; "  for  he  was  not  charged  by 
the  indictment  with  the  using  of  it  **  otherwise,  or  in  other 
'^  manner ; "  and  therefore  the  traverse  ought  to  be  omitted.  (4) 
Also  the  traverse  goes  to  the  whole  time  ordy,  whereas  it 
ought  to  go  to  every  part  of  the  time  distributively ;  for  if  he 
had  used  the  trade  for  one  monthy  although  he  had  not  used  it 
for  three  months,  yet  he  ought  to  be  convicted  of  it  for  one 
month,  and  acquitted  of  the  other  two,  if  the  traverse  had 
been  rightly  taken  (5),  but  it  was  not  moved.     See  for  the 


(4)  A  traverse  must  be  taken  of  some 
allegation  contained  in  the  adverse 
pleading,  and  a  plea  cannot  conclude 
with  a  traverse  of  what  has  not  been 
before  alleged,  or  necessarily  implied, 
though  it  may  affect  the  merits  of  the 
case.  2  Vent.  79.  KiUigrew  v.  Sawyer. 
2  Lutw.  9S6.  938.  Gwinne  v.  Poole. 
Ibid.  1560.  S.  C.  Ibid.  1480.  Talbot  v. 
Woodhouse.  2  Mod.  67.  Wine  v.  Rider. 
Carth.  99.  Crosse  v.  Hunt,  1  Ld.  Raym. 
64.  Powers  v.  Cook.  S.  C  1  Salk.  298. 
2  Salk.  629.  Gilbert  v.  Parker.  Cas. 
Temp.  Hardw.  255.  Rex  v.  Jordan,  (n) 


But  such  a  traverse  is  merely  form,  and 
must  be  specially  demurred  to,  by  sta- 
tute 27  Eliz.  c  5. ;  2  Lutw.  1560.  1  Ld. 
Raym.  238.  Lambert  v.  Cook  ;  or  at  least 
by  statute  4  Ann.  c  16.  (p) 

(5)  See  ant^  269.  Osborne  v.  Rogers. 
Com.  Dig.  Pleader  (6. 15.).  2  Saund. 
206.  Coram  v.  Sweeting.  Yelv.  122. 
Lane  v.  Alexander.  1  Lev.  193.  Dring 
v.  'Respass.  2  Mod.  145.  Brown  v. 
Johnson.  2  Ld.  Raym.  902.  HeUiott  v. 
Selby.  1  Str.  493.  ColbofJie  v.  StockdaU. 
S.  C.  8  Mod.  58.  2  Str.  818.  Palmer 
V.  Ekin^y  6th  Resolution.     3  Lev.  228. 


"  ting  to  shew  or  sale  any  or  certain 
"  wares  or  merchandise  by  way  of 
'*  retail  or  otherwise,  or  use  any  or  cer- 
^<  tain  trades,  occupations,  mysteries, 
'*  or  handicrafts  for  hire,  gain,  or  sale 
''  within  the  same  ;"  it  is  enacted,  "that 
*'  notwithstanding  any  such  custom  or 
"  bye-law,  every  person  in  any  borough 
"  may  keep  any  shop  for  the  sale  of 
"  all  lawful  wares  and  merchandises, 
"  by  wholesale  or  retail,  and  use  every 
"  lawful  trade,  occupation,  mystery, 
"  and  handicraft,  for  hire,  gain,  sale,  or 
**  otherwise,  within  any  borough."] 

(n)  [Accordingly,  where  in  an  action 
on  a  bond  conditioned  for  the  payment 
of  a  principal  sum  of  12,000/.  and 
interest,  the  declaration  set  forth  the 
condition,  and  assigned  as  a  breach  the 
non-payment  of  the  principal  sum  of 
00/.,    omitting  to  mention  the  in. 


terest ;  a  plea  that  the  defendant  paid 
the  6000/.  with  interest^  according  to 
the  form  and  effect]of  the  condition,  con- 
cluding to  the  country,  was  held  bad. 
2  Cr.  M.  &  R.  12.  Bishton  v.  Evans. 
5  Tyrw.  639.  S.C.  See  further  3  A.& 
E.  669.  Worley  v.  Harrison.  5  Nev.  & 
M.  173.  S.  C.  .9  M.  &  W.  761.  Bird 
V.  Holman.  But  see  also  8  M.  &  W. 
890.  895.  Palmer  v.  Gooden.  For  an 
example  that  a  traverse  may  be  taken 
upon  matter  necessarily  implied,  see  6 
M.  &  W.  707.  Edinburgh  RaUway 
Comp.  V.  Hebblewhite.  Antd,  p.  103  a. 
note  (b).  See  also  post,  VoL  II.  p.  10. 
note  (14).] 

(o)  [But  see  6  Bing.  N.  C.  505. 529, 
530.  565.  Gwgnne  v.  BumelL  1  Scott, 
N.  R.  701.  S.  C.  Post,  Vol.  IL  p.  319, 
et  seq.f  notes  to  Bennet  v.  Holbech.'} 
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Payne  v.  Brigham.  S.  C.  2  Lutw.  1313. 
And  as  to  the  evidence,  see  Peake's  Cases 
at  Nisi  Prius,  57.  Powell  v.  Farmer^ 
by  Lord  Kenyon.  But  where  it  is  not 
necessary  to  prone  the  issue  in  the  pre- 
cise terms  of  the  traverse,  it  is  other- 
wise. As  where  in  covenant  for  quiet 
enjoyment,  the  breach  was  that  lessor 
entered  and  ousted  the  lessee  of  the 
premises.  —  Plea,    that  defendant  en- 


teVed  to  distrain,  absque  hoc  that  he 
ousted  him  of  the  premises  (without  say- 
ing "  or  any  part  thereof").  This  tra- 
verse was  upon  demurrer  held  good; 
for  if  the  plaintiff  join  issue  on  the  tra- 
verse, and  prove  the  ouster  of  any  part, 
the  issue  will  be  for  him.  2  Salk.  629. 
White  V.  Bodinam.  S.  C.  6  Mod.  150. 
See  also  Dyer,  115.  b.  Co.Litt  282.  a. 
Cro.  Eliz.  82.    1  Ld.  Uaym.  42. 


Hawkesworth  and  Hillary's  Case. 


[  S13] 
:  Case  49. 


City  "^1  A  T  a  general  session  of  the  peace  heldat  the  guild- 
^ '  "^  -^^  hall  of  the  city  of  York,  in  the  county  of  the 
same  city,  on  the  12  th  day  of  March,  in  the  2l8t  year  of  the 
reign  of  our  lord  Charles  the  Second,  by  the  grace  of  God,  of 
England,  Scotland,  Prance,  and  Ireland,  king,  defender  of 
the  faith,  and  so  forth,  before  Christoplier  Brearer,  mayor  of 
the  same  city,  John  Turner,  esquire,  recorder  of  the  same  city, 
Richard  Etherington,  esquire^  of  counsel  for  the  said  city.  Sir 
Henry  Thomson,  junior,  knight,  Edward  Elwick,  George 
ManchUns,  Cressey  Burnet,  Henry  Tireman,  Thomas  Bawtry, 
and  WiOiam  Richardson,  aldermen,  keepers  of  the  peace,  and 
justices  of  our  said  lord  the  king,  assigned  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanours  com- 
mitted within  the  said  city  of  York,  and  county  of  the  same 
city,  it  is  (among  other  things)  ordered  as  follows ;  that  is  to 
Bay, 

Upon  the  petition  of  Timothy  Hawkesworth,  apprentice  to 
Robert  Hillary,  merchant,  to  be  relieved  upon  certain  neglects 
of  the  said  master,  in  instructing  him  in  his  trade,  and  putting 
him  upon  such  employments  as  were  not  fit  for  such  an  ap- 
prentice, but  made  no  proof  thereof:  and  the  said  master 
having  likewise  appeared  (1),  and  made  known  and  proved 

(1)  So  where  the  discharge  is  made    the  order  must  set  forth,  that  the  master 
upon  the  complaint  of  the  apprentice,    either  appeared,  or  was  summoned,  the 
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Hawkxs-    to  dus  court,  that  the  said  apprentioe  has  ne^eeted  (2)  his 

WORTH  and  master^s  aemoe,  threatened  to  beat  his  mastery  and  abused 

'^''^    himself  in  being  seyeial  times  druBk,  and  in  keepbgcon^ 


with  lewd  women,  so  that  the  siud  master  daUi  absoluiefy 
fuse  to  entertain  him  any  longer  ;  it  is  therefore  ordered,  that 
the  said  i^rentice  be  dischaiged  and  fieed  of  his  apprentice- 
ship; and  that  the  said  master^  Uiilary,  shall  pay  and  lestoie 
to  his  said  apprentice  602.  part  of  lOOil,  which  he  ackaiowledged 
he  had  with  him  upon  his  binding  (3) ;  and  this  to  be  a  final 


words  of  the  S5th  section  of  the  statute 
5  Eliz.  c  4.  being,  **  and  upon  his  qp- 
*^  pearance^  &'C.  For  though  the  court 
will  in  general,  in  cases  of  orders^  pre- 
sume omnia  esse  rite  actOy  agreeable  to 
the  distinction  in  JRex  ▼.  Lloyd,  2  Str. 
996.  between  orders  and  convictions; 
yet,  as  the  justices  can  only  proceed 
upon  the  appearance  of  the  master,  thai 
is  made  an  essential  requisite  by  the 
Act  to  found  their  jurisdiction,  and  must 
therefore  be  set  forth  in  their  order. 

1  Str.  143.  Bex  v.  GilL  Cas.  Temp. 
Hardw.  101.  Sex  v.  Heaseman,   S.  C. 

2  Str.  1013.  2  Salk.  49a  Ditton's  case. 
See  a  precedent  of  such  an  order  in 
1  Bum's  Justice,  Apprentiee  (E.). 

(2)  The  order  must  also  set  forth 
that  the  apprentice  was  discharged  for 
some  cause  of  misusing  or  ill-treatment 
by  the  master,  or  misbehaTiour  by  the 
apprentice,  and  must  state  the  cause. 
It  has  been  held  not  to  be  sufficient  to 


assign  as  a  reason  for  such  discharge, 
that  the  master  refused  to  take  the 
apprentice  again,  notwithstanding  the 
court  in  this  case  seems  to  consider  it 
to  be  a  sufficient  one ;  1  Str.  704.  JRex 
v.  Davie  ;  or  that  the  apprentice  was 
afflicted  with  a  disease,  which  is  sup* 
posed  to  be  incurable ;  1  Str.  99.  Rex  ▼. 
Hales  Owen ;  or  that  the  master  used 
the  apprentice  unkindfy,  Cas.  Temp. 
Hardw.  101.    £  Str.  1014. 

(3)  This  power  of  ordering  a  resti- 
tution  of  money  upon  the  discharge  of 
an  apprentice,  is  held  to  be  incident  to 
the  jurisdiction  to  discharge ;  1  Salk. 
G^.  Bex  Y.  Johnson.  2  Salk.  49L  S.  C. 
1  Salk.  67.  {DiUan's  case.  Skin.  108. 
Du  Hamdts  case.  Bac  Abr.  Master 
and  Serrant,  550^  551.  1  Bum's  Justice^ 
Apprentice,  73.  ISUi  ed  Bexr.AmiM; 
though  the  contrary  was  held  in  1  Str. 
69.  Bex  y.  Vandekur.  (a)  Action  of 
covenant  may  be  maintained  against 


(a)  [It  has  been  lately  held,  in  ac-* 
cordance  with  Bex  y.  [Vandeleur,  and 
overruling  the  cases  above  cited  oonirdf 
that  the  sessions  have  no  power  to 
order  a  restitution  of  money,  or  to 
direct  the  non-payment  of  any  part  of 
the  premium  remaining  unpaid ;  4  M. 
&  W.  665.  Bast  v.  Pell;  and  Al- 
derson  B.  appeared  to  be  of  opinion 
that  the  statute  does  not  apply  to  cases 
where  a  'premium  is  given  with  the 
apprentice,    but  only  to    compulsory 


bindings  without  preminms.  4  M.  & 
W.  676.]  It  had  been  previously  hM 
by  the  Court  of  Exchequer,  that  where 
the  apprentice  ran  away,  after  a  short 
time,  and  enlisted  as  a  soldier,  and 
the  master  on  his  return  refused  to 
take  him  back,  the  court  could  not 
compel  any  return  of  premium.  S  Price, 
297.  Cuffr.  Brown,  However,  in  the 
case  of  "an  attorney's  derk,  the  eourt  of 
K*B.  decided  otherwise^  considering 
that  they  had  a  more  extensive  author- 
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order  betwixt  the  said  master  and  apprentice,  any  thing  eon-  Hawkbs- 
tamed  in  the  said  indentures  of  apprenticeship  to  the  contrary  worth  and 
in  anywise  notwithstanding ;  and  the  said  Timothy,  the  ap-  "'"'^^'^  * 
prentice,  to  stand  committed  till  he  find  security  for  his  good 
behaviour. 

the  person  who  joins  in  the  deed  of  the  apprentice.  Cro.  Car.  179.  S.  P. 
apprenticeship ;  8  Mod.  190.  Whitley  v.  7  Mod.  15.  See  1  Mod.  271.  Com.  Dig. 
Loftus.  See  2  Salk.  479.;  but  not  against    Justices  of  Peace  (B.  35.).  (ft) 


ity  over  their  own  officers.  S  B.  &  A. 
257.  Ex  parte  Pranherd.  [9  B.  & 
C.  691.  ex  parte  Bayley.']  See  1  B. 
&  C.  460.  Winstone  v.  Linn.  [6  B. 
&  C.  680.  Hughes  v.  Humphreys.  9  D. 
&  R.  715.  S.  C;  as  to  the  consequence 
of  the  apprentice  absenting  himself.] 

(h)  If  the  apprentice  himself,  being 
an  infant^  do  not  execute  the  indenture, 
although  it  be  executed  by  his  father, 
he  cannot  gain  any  settlement  under  it ; 


for  the  indenture  is  void,  no  father 
having  authority  to  bind  an  infant  with- 
out his  consent,  except  in  the  case  of 
parish  apprenticeships.  3  B.  &  A.  584. 
The  King  v.  Amesby.  If  the  apprentice 
on  coming  of  age  avoid  the  indenture, 
it  will  not  discharge  the  liability  of  his 
father  on  a  covenant  for  his  service  be- 
yond that  time.  3  B.  &  A.  39.  Cuming 
V.  HiU. 


Hawkesworth  and  Hillary^s  case 

AN  order  made  by  the  mayor  and  aldermen,  justices  of  the 
peace  of  the  city  and  county  of  the  city  of  Yorh,  at  their 
sessions  of  the  peace,  was  removed  by  certiorariva^  this  court, 
whereby  the  justices,  for  divers  misdemeanours  committed  by 
the  said  Hawhesworthy  being  an  apprentice  to  the  saad  Hillary 
Ills  Aiaster,  particularly  mentioned  in  the  said  order,  so  that 
the  said  master  had  absolutely  refiised  to  entertun  him  any 
longer,  ordered  that  the  apprentice  should  be  discharged  and 
freed  fiom  his  apprenticeslup,  and  that  the  said  master  Hillary 
should  pay  and  restore  to  his  said  apprentice  60/L,  part  of  the 
100/.  which  he  acknowledged  he  had  with  him,  and  this  to  be 
a  final  order  betwixt  the  said  master  and  apprentice,  any 
thing  contained  in  the  said  indenture  of  apprenticeship  to  the 
contrary  in  anywise  notwithstanding;  and  the  said  appren*^ 
tice  to  stand  committed  till  he  find  good  security  for  bis  good 
behaviour. 


[  314] 

Case  49. 

S.  C.  1  Mod.  2. 
2  Keb.  541. 
592.     It  was 
the  intention  of 
the  statute  of 
5  £lis.  c.  4. 
8.  S5.  that  a 
master  shall  be 
discharged  of  a 
bad  apprentice, 
as  well  as  that 
an  apprentice 
shall  be  dis- 
charged of  a 
bad  master  ( 1 ). 


(1)  S.  p.  1  Mod.  287.  Watkins  v.  Edwards,  1  Vent.  174.    2  Keb,  822. 
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314  Hawkesworth  and  Hillary's  Case. 

Hawkes-         And  now  it  was  moved  by  Saunders,  on  the  |)art  of  the 

woaxH  and    master,  to  have  the  said  order  quashed,  because  it  is  not  war- 

Q^^^        ranted  by  the  statute  of  5  Eliz.  c  4.,  one  clause  of  which, 

'  namely,  sect  35.  upon  which  this  order  is  founded,  being  as 

follows,  viz.  '^  And  if  any  such  master  shall  misuse  or  evil  in- 
"  treat  his  apprentice,  or  that  the  said  apprentice  shall  have 
'*  any  just  cause  to  complain,  or  the  apprentice  do  not  his 
**  duty  to  the  master,  then  the  said  master  or  appentice,  being 
grieved,  and  having  cause  to  complain,  shall  repair  to  one 
justice  of  the  peace  within  the  said  county,  or  to  the  mayor 
or  other  head-officer  of  the  city,  town  corporate,  market- 
town,  or  other  place  where  the  said  master  dwelleth,  who 
shall,  by  his  wisdom  and  discretion,  take  such  order  and 
direction  between  the  said  master  and  his  apprentice  as  the 
equity  of  the  case  shall  require :  and  if,  for  want  of  good 
conformity  in  the  said  master,  the  said  justice  of  the  peace 
or  the  said  mayor  «or  head  officer  cannot  compound  and 
agree  the  matter  between  him  and  his  apprentice,  then  the 
said  justice,  or  the  said  mayor  or  other  head  officer,  shall 
"  take  bond  of  the  said  master  to  appear  at  the  next  sessions 
*^  then  to  be  holden  in  the  said  county,  or  within  the  said  city, 
town  corporate,  or  market-town,  to  be  before  the  justices 
of  the  said  county,  or  the  mayor  or  head  officer  of  the  said 
town  corporate,  or  market  town,  if  the  said  master  dwell 
'^  within  any  such ;  and  upon  his  appearance,  and  hearing  of  the 
*'  matter  before  the  said  justices,  or  the  said  mayor  or  other 
[  315  ]  "  head  officer,  if  it  be  thought  meet  unto  them  to  discharge 
^'  the  said  apprentice  of  his  apprenticehood,  that  then  the 
'^  said  justices^  or  four  of  them  at  the  least,  whereof  one  of 
**  them  to  be  of  the  quorum,  or  the  said  majror  or  other  head- 
"  officer,  with  the  consent  of  three  others  of  his  brethren,  or 
''  men  of  best  reputation  within  the  said  city,  town  corporate^ 
*'  or  market-town,  shall  have  power  by  authority  hereof  ia 
''  writing  under  their  hands  and  seals,  to  pronounce  and  de- 
*'  clare  that  they  have  discharged  the  said  apprentice  of  his 
apprenticehood,  and  the  cause  thereof;  and  that  the  writing 
so  being  made,  and  inroUed  by  the  derk  of  the  peace,  and 
*^  town-clerk,  amongst  the  records  that  he  keepeth,  shall  be 
'^  a  sufficient  discharge  for  the  said  apprentice  against  his 
'^  master,  his  executors,  and  administrators,  the  indentnre  of 
**  the  said  apprenticehood,  or  any  law  or  custom  to  the  con- 
**  trary  notwithstanding.  And  if  the  default  shall  be  found 
<^  to  be  in  the  apprentice,  then  the  said  justices,  or  the  said 
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'^  mayor  or  other  head-officer^  with  the  assistance  aforesaid,  Hawkes- 
•*  shall  cause  such  due  correction  and  punishment  to  be  minis-  worth  and 
*'  tered  imto  him,  as  by  their  wisdom  and  discretion  shall  be  'cas^^  * 
thought  meet*"  So  that  it  appears  by  the  said  clause, 
that  far  want  of  good  conformity  in  the  master,^  namely, 
where  the  fault  is  found  to  be  in  the  master,  there  the  justices 
may  discharge  the  apprentice  of  his  apprenticehood  at  their 
discretion ;  ^*  btit  if  the  default  be  found  to  be  in  the  appren- 
"  tice,^  then  the  justices  have  no  power  by  the  statute  to  dis- 
charge the  apprentice  of  his  apprenticehood ;  for  by  this  means 
idle  and  bad-disposed  apprentices  will  be  encouraged  to  abuse 
their  masters,  that  they  may  be  discharged  of  their  appren- 
ticehoods,  which  will  be  a  direct  way  to  their  ruin  and  de- 
struction :  but  the  statute  appoints  that  the  justices  '^  shall 
cause  such  due  correction  and  punishment  to  be  ministered  unto 
him  as  by  their  wisdom  and  discretion  shall  be  thought  meet;  " 
by  which  it  appears,  that  for  default  in  the  apprentice  (as  the 
case  in  question  is)  it  is  not  the  intention  of  the  statute  that 
the  apprentice  should  be  discharged,  but  that  he  should  be 
punished  at  the  discretion  of  the  magistrates^  until  he  should 
mend  his  manners.  Wherefore  here,  inasmuch  as  it  appears 
in  the  order  that  the  fault  was  in  the  apprentice,  for  which  he 
is  discharged  of  his  apprenticehood,  it  was  prayed  that  the 
order  not  being  warranted  by  the  statute,  should  be  quashed. 
Sed  non  allocatur  ;  for,  per  curiam,  it  appears  in  the  order 
that  the  master  refused  to  keep  his  apprentice  any  longer  (2), 
wherefore  the  justices  make  the  order  of  discharge.  And  the 
whole  court  was  of  opinion,  that  it  was  the  intention  of  the 
act  that  an  apprentice  should  be  discharged  of  a  bad  master, 
as  well  as  that  the  master  should  be  discharged  of  a  bad  ap- 
prentice. And  the  clause,  which  gives  power  to  administer 
punishment  to  a  bad  apprentice,  does  not  restrain,  but  en- 
larges the  power  of  the  magistrates  beyond  what  it  had 
given  them  concerning  masters ;  for  they  cannot  administer 
punishment  to  masters  for  their  faults,  but  only  discharge 
their  apprentices :  but  for  the  faults  of  the  apprentices,  they 
may  inflict  corporal  punishment  upon  them^  or  discharge  them 
at  their  discretion :  wherefore  the  order  was  confirmed  by  the 
court.  And  afterwards,  in  Hilary  term  21st  and  22dof  the 
reign  of  the  now  king,  it  was  moved  again  by  Jones,  of  coun- 
sel with  Hillary  the  master ;  but  the  court  said,  that  the  point 


(2)  But  thb  is  no  cause  of  discharge.    See  ant^,  313.  note  (2). 
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Hawkes-    was  settled  in  i^cA.  term  before,  andgaye  the  Bamerale  again, 
^RTH  and   wherefoie  the  order  continued  confirmed.  (3) 

Case.  ISote :  These  two  exceptions  were  not  moved :  !•  That  it 

does  not  appear  hj  the  order  that  the  parties  had  been  first 
before  the  mayor  of  the  town,  or  other  head-offioer  oat  of  the 
sesdons,  as  the  statute  appoints;  for  they  ought  not  to  oome 
originally  to  the  sessions,  but  rather  by  way  of  appeal  (4),  as 
appears  by  the  word  of  the  Act    2*  That  it  does  not  ^pear 


(S)  Hence  it  appears,  that  the  clause 
of  the  statute  relating  to  the  discharge 
of  apprentices  is  general,  and  extends 
to  aU  manner  of  apprentices.  For  the 
present  case  is  that  of  an  apprentice  to 
a  merchant.  However^  in  Watkins  v. 
Edwards,  M.  T.  9S  Car.  2.  1  Vent 
174*.  2  Keb.  822.,  Lord  Bale  doubted 
whether  the  power  of  discharging  was 
not  confined  to  apprentices  in  those 
trades  only  which  are  mentioned  in  the 
statute:  bat  Twyiden  and  Baynsford 
justices  were  of  a  contrary  opinion, 
and  relied  upon  this  case  in  support 
of  it  Afterwards,  in  M.  T.  7  Will.  3. 
Rex  y.  GaUly,  2  Salk.  471.  5  Mod. 
139,  140.  it  was  decided  by  the  court 
of  K.  B.  agreeable  to  Lord  Hcdes  opi- 
nion, that  the  statute  confines  the  power 
to  the  trades  mentioned  in  the  statute  s 
and  in  answer  to  this  case,  which  was 
cited  to  the  contrary^  it  was  said  that 
this  point  was  not  stirred  in  it.  But 
all  the  subsequent  determinations  are  to 
the  contrary,  and  it  is  now  established 
that  the  statute  gives  the  power  of  dis- 
charging to  all  fnanner  of  apprentices, 
2  Ld.  Raym.  1410.  Rex  v.  CoUinboum, 
S.  C.  1  Str.  663.  By  the  statute 
20  Geo.  2.  c.  la  s.  3,  4*  and  5^  a 
power  is  given  to  two  justices  to  dis- 


charge apprentices  in  [some  particular 
cases.  See  7  East,  376.  Ex  parte  GUL 
And  by  statute  6  Geo.  3*  c.  25.,  evefj 
apprentice,  whose  master  has  not  re- 
ceived with  him  the  sum  of  ICML,  is 
bound  to  serve  for  so  long  a  time  as  he 
shall  have  absented  himself  during  his 
apprenticeship  without  leaver  or  make 
satisfaction  for  the  same,  at  any  time 
within  seven  years  after  the  expiration 
of  his  original  contract  And  in  case 
of  refusal,  one  justice  of  the  peace  may 
determine  what  satisfaction  he  shall 
give  his  master,  and  commit  him  to  the 
house  of  correction  for  a  term  not  ex- 
ceeding three  months,  if  he  does  not  give 
security  to  make  such  satisfaction,  (c) 

(4)   This  was  also  the  opinion  of 
Twysden   and  Rayntford  justices,  in 
Watkins  v,  Edwards.  1  Mod.  287.  and 
of  Holt  C.  J.  in  1  Salk.  67.t  and  ^ 
pears  to  have  been  the  intention  of  the 
legislature.    But  it  was  afterwards  ad- 
judged) and  is  now  a  settled  point,  that 
the  court  of  sessions  has  an  origwd 
jurisdiction   to    discharge  apprentices 
under  the  stotute  5  Eliz.  c  4.     1  SalL 
68.  Rex  V.  Johnson.    2  Salk.  491.  S.  C 

1  Str.  143.  Rex  v.  GiU  Ibid.  704.  Rtx 
V.  Davie.     Cas.  Temp.  Hardw.  101. 

2  Str.  1014.    Rex  v.  Heaseman. 


(c)  Further   powem    are    given  to  51  Geo.  3.  c  80.  S6  Geo.  3.  c  129.  and 

justices  by  32  Geo.  3.   c.  57.  and  33  1  &  2  Geo.  4:  c  32.    [4  Geo.  4.  c  29. 

Geo.  3.   c.  55.      See  Bum's  Justice,  4  Geo.  4.  c.  34.  3  &  4  W.  4.  c  63.  5  ft  6 

tit.  Apprentices ;  and  42  Geo.  3.  c  73.  Vict  7.] 
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that  this  order  was  under  the  hand  and  seals  (5)  of  the  jnstioes  Hawkes- 

as  the  Act  appoints.    Q^(Bre  of  those  exoeptions^  for  they  seem  ^orth  and 

to  be  material :  but  they  were  not  moved.  '"^^* 


(5)  AccordiDglj,  this  omission  has     Oatdy.    Comb.  844.  Oaidy  v.  Green* 
been  since  held  to  be  a  fatal  defect  in    2  Salk.  470.  Anon. 
the  order.     Garth.  ;i98f  199.    Rsxy. 


Smith  verms  Yeomans.  Case  50. 

Trin.  2l8t  of  King  Charles  the  Second.    BoL  1844. 


D 


EBT  upon  bond.     The  defendant  prays  oyer  of  the  s.c.  i  Veiit.43. 
condition,  which  is  for  performance  of  covenants  con-  A  J*^®^ 
tained  in  certain  indentures  made  between  the  pliunti£^  being  sary's  plea, 
sheriff  of  the  county  of  Somerset,  of  the  one  part,  and  one  ^^  ^^^''jj^. 
Humphry  HoUowayf  gent.,  under  sheriff  to  the  said  plaintiff  of  comes  part  of 
the  other  part,  on  the  part  and  behalf  of  the  ^^HoUoway  to  ^^^^"ij.^ 
be  performed.    And  upon  oyer  of  the  condition,  the  defend-  pean  that  the 
ant  pleads  that  the  indentures  were  made  between  the  plaintiff  ^^^^  cause 
and  the  said  Hottoway,  on  such  aday  and  at  such  a  place,  and  of  demoner. 
one  part  of  them,  under  the  seal  of  the  plaintiff,  the  defendant 
brings  into  court.     And  the  defendant  further  pleads,  that 
there  are  not  any  covenants  contained  in  the  said  indenture, 
on  the  part  and  behalf  of  the  said  HoJhway  to  be  performed; 
and  this,  &c. :  wherefore,  &c.     The  plaintiff  prays  oyer  of 
the  said  indenture  by  the  defendant  brought  into  court,  which 
is  entered  at  laige  in  hmc  verba  ;  and  thereby  it  iq>pears,  that 
there  are  dwers  covenants  contained  in  the  said  indenture,  on 
the  part  and  behalf  of  the  said  Holhway  to  be  performed.  And 
on  the  oyer  of  the  sidd  indenture  being  so  entered,  the  plaintiff 
demurred  in  law  upon  the  defendant's  plea. 

And  now  Saunders,  of  counsel  with  the  defendant,  urged 
that  the  plaintiff  had  demurred  too  hastily ;  for,  as  he  said, 
the  plaintiff  should  have  shewn  a  breach  of  one  of  the  cove-  [  317  1 
nants  to  maintain  his  action ;  as  in  debt  upon  bond  to  perform 
an  award,  if  the  defendant  pleads  **  no  award  made,^  it  is  not 
suffident  for  the  plaintiff  to  reply  and  shew  an  award  made, 
but  he  must  also  shew  a  breach  of  it  (1)    So  here  when  the 

(1)  See  the  reason  in  the  case  of  on    kyn,   et  ant£,  lOS.  note(l),  Hayman 
award,    1  Salk.  138.    Meredith  v.  Al"    v.  Gerrard. 
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Smith  v. 
Ykomans. 


Indenture  set 
out  upon  oyer, 
becomes  part  of 
the  preceding 
pi 


defendant  pleads  that  there  are  no  covenants  in  the  inden- 
ture, the  plaintiff  should  not  only  shew  the  covenants,  but  ho 
ought  also  to  have  assigned  a  breach  of  them. 

Sed  non  allocatur.  But  judgment  was  given  for  the  phdntiff 
by  the  whole  court  without  any  difficulty.  And  the  reason 
seems  to  be,  that  when  the  defendant  brings  the  indenture 
into  court,  and  says  that  there  are  no  covenants  in  it,  &c 
now  upon  the  oyer  thereof  the  indenture  is  made  parcel  of 
the  plea ;  and  it  thereby  appears  judicially  to  the  court,  that 
he  has  pleaded  ei  false  plea,  and  taken  an  averment  against  the 
truth  of  that  which  appears  to  the  court  by  the  very  inden- 
ture which  the  defendant  himself  has  brought  into  court. 
And  therefore  the  plaintiff  need  not  shew  any  matter  of  fact 
in  a  replication  to  maintain  his  action,  as  in  the  case  of  an 
award,  but  a  demurrer  was  more  proper  for  the  plabtiffi 
Quod  nota.  (2) 


(2)  S.  P.  3  Ley.  50.  Hudson  v.  Spier, 
ruled  in  C.  B.  upon  the  authority  of  a 
case  which  appears  to  be  the  principal 
one.  Doug.  476,  477.  3d  ed.  Jeffery 
V.  WhUey  which  is  a  strong  authority  in 
support  of  the  principle  of  this  case. 
For  notwithstanding  the  plaintiff  was 
not  enHded  to  oyer,  it  being  of  a  pri- 
vate Act  of  parliament  stated  and 
relied  upon  by  the  defendant  in  his 
rejoinder,  yet  as  the  Act  was  in  fact 
set  forth  on  oyer,  the  court  held, 
upon  the  authority  of  this  case,  that 
the  whole  of  what  was  so  set  forth 
made  part  of  the  rejoinder,  and  it 
thereby  appearing  that  the  Act  did  not 
warrant  the  rejoinder,  gave  judgment 
for  the  plaintiff.  Carth.  513.  Gage  v. 
Acton,  per  Holt  C.  J.  6  Mod.  27.  Ibid. 
237.  Cook  V.  Remington.  Com.  Dig. 
Pleader  (P.  !.)•(«)  The  only  way  in 
which  a  party  can  relieve  himself,  when 
the  opposite  side  omits  any  material 


part  of  an  indenture,  he  which  he 
is  bound  to  state,  is  to  ^  forth  ike 
indenture,  Sfc.  on  oyer :  for  he  cannot 
reply,  that  by  the  said  indenture,  &c. 
t^  was  further  agreed  so  and  sa  Hutt 
33.  Smith  v.  Boucher.  1  Keb.  518. 
1  Str.  227.  Stibbs  v.  Chugh  (6)  If  the 
condition  of  a  bond,  or  if  any  indea* 
ture,  or  other  deed,  of  which  oyer  is 
prayed,  contain  other  matters  besides 
those  which  are  to  be  performed  by  the 
party  craving  oyer,  it  does  not  seem  to 
be  necessary  to  set  out  such  matters  at 
all,  but  it  is  sufficient  to  set  out  ver- 
batim  the  whoh  of  the  matters  that 
relate  to  him.  4  T.  R.  370.  WaUaee 
V.  Duchess  of  Cumberland.  Otherwise, 
in  some  cases,  the  record  would  run  to 
an  immoderate  length.  Ante,  9.  Jecau 
V.  Harridge.  Ibid.  52.  Gmnrford  v. 
Griffiih.  6  Mod.  237.  Cook  v.  Rendng- 
ton.  See  also  Jevens  v.  Hcarridgcy  9. 
note(l).  (e) 


(a)  [This  subject  is  more  fully  dis-  pleading  a  deed  is  bound  to  make/nv- 
cussed,  post,  Vol.  II.  p.  367,  e^  ^.  notes  fiHoiit. 

to  SaehewfreU  v.  FroggatL^  (c)  [See  8  M.  &  W.  720.  Newton  v. 

(b)  This    must    be    understood    as  WUmot:} 
confined  to  cases,  in  which  the  party 


2 
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Redman  versus  Edolph.  Case  51. 

TrliL  21  King  Charles  the  Second.    BoL  799. 

JTIJJSCTIONEJirmcBhTought  by  original  writ  out  of  Chan-  ^^  ^  ^skL^  ^ 
.  -iLi'  eery.     And  the  record  on  the  issue-roll  was  entered  in  Keb.  544.  583. 
this  manner,  ss.  "  Symo  Edolph,  late  of,  &c  was  summoned  J^^^jftTa"" 
'*  to  answer  Thomas  Redman  of  a  plea,  wherefore  with  force  vicious  origina]» 
"  and  arms,"  &c.     The  defendant  pleaded  to  issue,  and  a  ver-  ?;*t,°  bT'^nd 
diet  was  found  against  him.      And  now  it  was  moved  in  onthe6le,the 
arrest  of  judgment,  that  here  was  a  vicious  original,  which  is  ^^  ^^  y^^ 
not  aided  by  any  statute  of  jeofails  (1) ;  for,  as  appears  by  the  diet  that  **>e^ 
entry  of  it,  the  original  was  a  summons,  whereas  it  ought  to  ^j^  ^hich  is 
have  been  an  attachment;  for  the  record  says  that  the  defend-  ^?**»  f  ^  ^*' 
ant  was  summoned,  whereas  it  ought  to  be,  was  attached.  And  mistaken  in  the 
the  original  writ  in  ^ectionefimuB  is  an  attachment,  or  pone  per  ^|^\sn *t*ma. 
vadios  et  salvos plegios,  &c.  in  Ilegist.  Brevium  Original.  227.  b.  terial  after  ver- 
And  so  this  case  is  not  remedied  after  verdict.     The  court 
asked,  whether  the  original  writ  on  the  file  was  a  summons  or 
attachment  ?     To  which  it  was  answered,  that  no  search  had 
been  made  for  it ;  but  the  record  before  the  court,  to  which 
they  would  give  credit,  recites  it  to  be  a  summons ;  and  so  it 
shdl  be  intended.     And  thereupon  the  court  stayed  the  judg^ 
ment,  and  ordered  the  parties  to  examine  the  original  writ  on 
the  file  in  the  mean  time. 

And  afterwards,  at  another  day,  it  was  moved  again,  and  the 
court  was  informed  that  there  was  no  original  writ  to  be  found 
on  the  file :  wherefore  it  was  urged  by  the  defendant's  conn-  [  S18  ] 
sel,  that  now  the  court  ought  to  intend  that  there  was  such 
a  vicious  original  writ  as  the  record  supposes,  unless  the 
plaintifi^  shews  to  them  another  original  which  is  good,  and 
may  warrant  an  amendment  of  the  record ;  for  as  the  record 
is,  it  appears  that  the  declaration  is  founded  upon  a  vicious 
original,  and  therefore  no  judgment  can  be  given  for  the 
plaintifi^.  Sed  non  allocatur  ;  for  the  court  said,  that  inasmuch 
as  there  is  not  any  original  writ  to  be  found  on  the  file,  they 
would  intend  after  verdict  that  there  was  once  a  good  original, 
which  is  now  lost,  and  that  the  plaintiff's  clerk  had  made  a  mis- 
take in  the  recital  of  it,  which  after  verdict  is  not  material  (2) 


(1)  S.  P.  Cro.  Jac  479.  Pollard  v.        (2)  The  statute  18  Eliz.  c.  14.  s.  1. 
Blight.    Ibid.  675.  ReyneU  v.  Kelsey.    helps  the  want  of  an  original  to  all  in- 
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Redman  versw  Edolph. 


Rboman  v. 
Edolfh. 


But  if  there  had  been  a  vicious  (3)  original  on  the  file,  then 
they  would  not  intend  any  other  good  original,  nnleas  the 
plaintiff  shews  it ;  wherefore  the  plaintiff  had  his  judgment  by 
rule  of  court     Saunders  with  the  defendant 


tents  as  if  there  had  been  a  good  one 
on  thefile»  and  if  there  had  been  a  good 
one,  such  misrecital  would  not  hare 
been  erroneous.  GUb.  H.  C.  B.  119. 
3ded. 

(3)  But  the  court  would  not  have 
arrested  the  judgment  on  motion  if 
there  had  been  a  vicious  original  on  the 
file.  For  it  is  but  rtcitaly  and  the  court 
declared  they  would  not  judge  upon 
the  bare  recital  of  the  original,  in  the 
declaration ;  but  the  defendant  ought 
either  to  have  craved  oyer  of  the  ori- 
ginal at  first,  or,  in  this  stage,  to  have 
brought  a  writ  of  error.  This  is  said 
by  Holt  C.  J.  to  have  been  the  ground 
of  the  judgment,  although  Saunders 
has  not  noticed  it  2  Ld.  Raym.  903. 
HeUiot  V.  Selky.  2  Salk.  701.  S.  C. 
and  herewith  agree  EUery  v.  Hkks. 
4  Mod.  246.  Drew  ▼•  Rase.  2  Ld. 
Raym.  1398.  Brown  v.  Morgan.  Fort 
341 .  Duchess  of  HamiUon  v.  Incledon, 
1  Str.  225.  Rep.  Temp.  Hardw.  184. 
189.  The  same  objection  with  the 
present  was  made  to  the  declaratioa 
upon  a  special  demurrer  in  the  Com- 
mon Pleas  in  the  case  of  Barnard  v. 
MosSi  H.  r.  1788 ;  but  the  court  over, 
ruled  the  demurrer,  and  held  that  the 
recital  of  attacked  instead  of  mmmoMatf 
or  vice  versd  in  the  declaration  did  not 
vitiate  it,  and  that  they  had  decided 
the  same  point  before  in  Warren  v. 
Ward,  T.  T.  1787.  1  H.  Bkckstone's 
Rep.  25a  M'QmUm  v.  Cox.  An- 
ciently it  was  the  practice  in  all  actions 
to  repeat  the  whole  original  writ  in  the 


declaration ;  and  if  a  material  varisaoe 
appeared  between  the  writ  and  de- 
claration, the  defendant  might  take  8d« 
vantage  of  it,  either  by  motion  in  arrest 
of  judgment,  writ  of  error,  plea  in 
abatement,  or  demurrer.  Cro.  Ehz.  829* 
Norton  v.  Palmer.  Ibid.  185.  Edwards 
V.  Watkin.  Ibid.  198.  Berkenhead  t. 
Nuthall.  Ibid.  33a  Haseiop  y.  Chap- 
Un.  2  Lutw.  1 181.  Gins  y.Dams.(a)  Bat 
thb  practice  was  altered  by  a  nde  of 
the  court  of  C.  B.  a.d.  1654,  by  which 
it  waa  ordered,  that  in  future  ^  dedinr 
<  tions,  in  actions  upon  the  etue*  sod 
'  general   statutes,  other   than  debt, 

*  should  not  repeat  the  original  writ* 
'  but  only  the  nature  ^  the  action:  as 
'  that  the  defendant  was  attached  to 
'  answer  the  plaintiff  in  a  plea  of  treh 

**  pass  on  the  case,  or  in  a  plea  cf  tres- 
spass and  contempt  against  the  firm  tf 

*  the  statute:'  And  it  should  seem, 
that  even  in  trespass  vi  et  arads  in  the 
Common  Pleas,  or  commenced  by  ori- 
ginal in  the  King's  Bench,  itwooldnow 
be  deemed  sufficient  to  state  in  the  de- 
claration that  the  defendant  iras  st- 
tached  to  answer  the  plaintiff  in  a  plea 
cf  tretpasSf  without  setting  forth  the 
writ;  at  least,  thb  has  been  held  snf- 
fident  on  a  general  demurrer  ss  hr 
back  as  the  2d  of  William  andMaiy; 
Carth.  108.  Lambert  v.  Tkursbn; 
and,  I  should  think,  would  at  this  day 
be  held  good  on  a  ^fecial  demmTer. 
For  this  short  recital  is  intended  only  ai 
an  intimation  to  the  court  of  the  nstaie 
of  the  action,  {b)    After  this  rule  was 


(a)  [See  8  A.  S(  E.  805,  806.  Taylor 

V.  WiUdnson.   6  Nev.  &  M.  189.  S.  C] 

{b)  [And  now  in  all  personal  actions^ 


by  Reg.  Gen.  Jf.  T.  3  W.  4.  Reg.  1- 
every  declaration  shall  commence  as 
follows:   "  Vestue.  A.B.hj  E.F. h» 
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madey  the  only  way  in  which  the  de- 
fendant could  take  advantage  of  a  bad 
original,  or  of  a  variance  between  the 
original  and  the  declaration,  was  by 
praying  oyer  of  the  writ,  or,  in  case  of 
a  bad  original,  by  writ  of  error.  4  Mod* 
246.  EUery  v.  Hicks.  2  Ld.  Rayni. 
903.  HeUiot  v.  Selby.  2  Salk.  701.  S.C. 
2  Salk.  658.  Bragg  v.  Digby.  6  Mod. 
SOS.  Villars  v.  Cary.  1  Sid.  423. 
2  WUs.  S9S.  S95.  Hole  r.  Finchy  and 
(jToss  and  Lee  there  cited,  which  was 
^  replevin  by  writ  for  taking  his  caUle  ; 
<'  the  count  was  for  taking  a  grey  horse  j 
"  there  wais  a  demurrer  for  the  vari- 
*^  ance,  but  judgment  was  for  the  plain- 
«  tiff.  Parker  C.J.  cited  2  Salk.  VOL, 
<<  and  the  court  held,  that  the  defend- 
^*  ant  cannot  take  advantage  of  a  vari- 
"  ance  between  the  writ  and  count, 
"  without  craving  oyer  of  the  writ." 
But  the  practice  of  praying  oyer  of 
the  original  having  been  much  used 
for  delay,  the  court  of  C.B.  in  Ford  v. 
Bumkam^  Barnes,  S40.  4to  ed.,  and 
the  court  of  K.  B.  in  Boats  v.  Edtoardst 
Doug.  227.  Sd  ed.  came  to  a  resolu- 
tion not  to  grant  oyer  of  the  original 


writ  in  future.  The  last  attempt  on 
this  subject  was  to  set  aside  the  pro- 
ceedings  for  irregularity,  upon  the 
ground  of  variance  between  the  on* 
ginal  writ  and  the  declaration.  But 
the  court  of  K.B.  resisted  it,  observ- 
ing at  the  same  time  that  it  would  be 
permitting  a  defendant  to  do  that  in  a 
shorter  way,  which  he  could  not  by  the 
practice  of  the  court  effect  in  a  more 
circuitous  one.  6  T.  R.  S63«  Spalding 
V.  Mure*  And  with  respect  to  a  writ 
of  error  for  a  defective  original,  as  it 
would  be  a  hard  case  to  set  aside  a 
judgtiient  for  a  mere  slip,  the  Master  of 
the  Rolls,  on  petition,  would  defeat 
the  writ  of  error,  either  by  ordering 
the  original  to  be  amended,  or,  if  ne- 
cessary, granting  a  new  one.  7  T.  R. 
299.  Carr  v.  Shaw.  2  Wils.  395.  Hole 
V.  Finch.  From  hence  it  seems  to  follow, 
that  no  advantage  whatever  can  now  be 
had,  either  of  a  defective  original,  or  of 
a  variance  between  it  and  the  declar- 
ation. 7  East,  383.  Deshons  v.  Head. 
S.  P.  See  1  Bos.  &  Pull.  645.  Murray 
v.  Hubbart.  3  Bos.  &  Pull.  395.  Gray 
V.  Sidniff.(c) 


^^  attorney  (jor  *  in  his  own  proper  per- 
«  <  son '),  complains  of  C.  2>.,  who  has 
**  been  summoned  to  answer  the  said 
**  A.  B"  &c.  See  antd,  p.  288  k.  note 
(a) ;  and  post,  note  (c).] 

(c)  Neither  can  any  advantage  be 
now  taken  of  a  variance  between  the 
warrants  of  attorney  and  the  declara- 
tion in  the  names  of  the  parties.  3  B. 
&  B.  65.  Be  Tastet  v.  Sucker  and 
Others.  [By  Reg.  Gen.  H.  T.  4  W. 
4.  Pleading,  No.  4.,  no  entry  shall  b6 
made  on  record  of  any  warrants  of 
attorney  to  sue  or  defend.  —  Since  the 
abolition  of  the  original  writ  in  personal 
actions,  the  learning  of  the  note  above 
has  ceased  to  be  of  much  practical  im- 
portance. But  it  should  be  observed, 
that,  according  to  the  practice  at  pre- 


sent established,  if  there  be  a  variance 
between  the  declaration  and  the  writ  of 
summons  (by  which,  since  the  stat  1  & 
2  Vict  c.  110.,  all  personal  actions  must 
be  commenced),  the  court  will  set  aside 
the  declaration  and  proceedings  therein 
for  irregularity  on  that  ground;  as  if 
the  writ  be  in  case  and  the  declaration 
in  trespass ;  1  Cr.  &  M.  768.  Thompson 
V.  Bicas ;  or  the  writ  be  in  trespass, 
and  the  declaration  on  promises.  2  Cr. 
&  M.  346.  Edwards  v.  Bignam.  But 
the  defendant  cannot  take  advantage  of 
the  variance  by  demurrer,  or  by  motion 
in  arrest  of  judgment  9  Bing.  678. 
Anderson  v.  Thomas.  5  M.  &  W.  437. 
Hudson  V.  Nicholson.  2  Mann.  &  Gt. 
765.  Fowler  v.  Rickerby,  per  Tindal 
C.  J.] 
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Bury  verstis  Bishop. 


Case  52. 


Bury  versus  BisKop. 


THE  plaintiff  declared  upon  bond  of  2000iL    The  defend- 
ant pleaded  the  statute  of  sheriff's  bonds,  and  e^d  that 


&  C.    2  Keb. 
554.     The 
ordinary  rule  of 

K.  B.  to  join  the  bond  was  made  for  ease  and  favour.  The  plaintiff  re- 
plead over  and  pHcd  that  the  bond  was  made  for  a  true  and  just  debt,  and 
waive  the  issue  traversed,  without  this,  that  it  was  for  ease  and  favour.  And 
And  if  the  the  clerk  of  the  papers  made  up  the  issue  thereon,  and  deli- 
clerk  of  the  ycred  it  to  the  defendant's  clerk  within  the  four  days,  which  is 

papers  draws  ij.  «  ...  , 

the  issue  and      the  Ordinary  rule  of  the  court  to  join  issue,  or  demur,  or  plesd 

the^de&nd^t's  ^^^^  ^^^  waivc  the  issuc.  And  he  put  in  a  rejoinder  that  the 
attorney,  who  boud  was  made  for  ease  and  favour,  and  further  traverBcd, 
days^waives  the  without  this,  that  it  was  made  for  a  true  and  just  debt:  and 
issue,  and  it  was  to  delay  the  triaL     Hie  plaintiff  smnmoned  the  defend- 

lous  rejoinder'  ^^^'^  clcrk  before  the  secondary,  who  said  that  the  rejoinder 
for  delay,  and  -^33  dilatory,  whcreupou  the  plaintiff  signed  judgment  in 
mons  before  the  Trinity  term  last  past,  because  the  defendant  would  not  take 
nrt^takl'?ssli**^  issue.  And  although  it  was  moved  that  the  plaintiff  oo^t 
the  plaintiff  uot  to  have  signed  judgment,  but  should  have  demurred  to 
ment."^  ^      '  ^^®  rgoinder,  it  being  put  in  within  the  time  of  the  rule,  and 

under  counsel's  hand ;  for  otherwise  the  plaintiff  will  be  his 
own  judge,  whether  the  rejoinder  was  good  or  not:  yet  it 
was  ruled  by  the  court  in  this  term,  that  the  judgment  was 
well  signed  and  entered,  because  the  secondary  had  advifled 
the  defendant's  clerk  to  waive  his  rejoinder,  and  to  take  the 
issue  as  it  was  drawn  by  the  clerk  of  the  papers,  which  he 
refused,  and  the  court  would  not  set  it  aside.  Saunders  mored 
it  for  the  defendant.  (1) 


'  (1)  If  the  defendant  do  not  rejoin  or 
rebut,  when  called  upon  for  that  pur- 
pose, the  present  practice  is  for  the 
plaintiff  to  strike  out  the  previous 
pleadings,  and  enter  judgment  as  for 
want  of  a  plea.  5  T.  R.  152.  Petrie  v. 
Fitzroy.  Tidd's  Practice  of  K.  B.  439. 
This  is  a  book  of  a  very  superior  kind. 
It  is  a  work  in  which  the  author  has 
treated  the  subject  in  a  scientific  and 
masterly  manner,  and  has  illustrated 


and  explained  upon  clear  principles 
those  rules  of  practice,  which,  in  most 
other  vorks  of  this  nature,  appear  to  be 
a  collection  of  a  mere  positive  and  arbi- 
trary institution.  There  has  also  been 
published,  since  writing  the  above  ob- 
servation, an  extremely  useful  book  of 
practice,  both  of  K.B.  and  C.P.  by  Mr. 
Serjeant  SelUm^  which  t&e  practis^r  will 
find  of  great  service. 
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Gierke  versus  Pywell  4"  fl'- 

A  DJTJDGED  upon  a  trial  at  bar  in  ejectment,  in  which 
-^^-  the  lord  Rockingham  was  concerned,  on  the  part  of  the 
defendant,  that  where  a  fine  sur  cohuzance  de  droit  come  ceo^ 
&c.  with  proclamation  waa  levied  by  tenant  for  life,  and  the 
lessor  of  the  plaintiff  in  the  ejectment,  who  had  the  reversion 
for  life,  within  five  years  after  the  death  of  the  tenant  for  life 
who  so  levied  the  fine,  directed  one  to  deliver  a  declaration  in 
ejectment  to  the  tenant  in  possession,  who  did  so  accordingly ; 
yet  it  does  not  amount  to  an  entry  to  avoid  the  fine,  although 
it  was  the  declaration  which  contained  the  lease  upon  which 
the  ejectment  was  brought.  (1) 


Case  53. 

&C.  1  Vent  42. 

1  Mod.  10. 

2  Keb.  555. 

A  delivery  of  a 
declaration  in 
ejectment  does 
not  amount  to 
an  entry  to 
avoid  a  fine, 
although  the 
defendant  con- 
fesses lease, 
entry f  and 
ouster.  S.P. 
2  Str.  1086. 
S  Burr.  1897. 
Doug.  485. 
Sded. 


^  (I)  It  seems  to  be  an  established 
point,  that  an  actual  entry  is  necessary 
to  avoid  a  fine  levied  by  tenant  for 
life,  (a)  However,  in  the  case  of  Doe  ies^ 
see  of  Compere  v.  Hicks,  ilf.  T.  S8Geo.  S. 
K.  B.  7  T.  R.  727.,  it  was  said  by 
counseLin  argument,  that  doubts  had 
been  entertained,  whether  a  fine  levied 
by  tenant  for  life  had  any  operation. 
But  however  such  doubts  may  have 
arisen,  there  seems  to  be  no  foundation 
for  them.  For  it  appears  to  be  fully 
settled  that  a  fine  levied  by  tenant  for 
life  operates  to  devest  and  displace  the 
reversion,   or  remainders,    that   is,   to 


leave  only  a  right  ofeiniry  in  the  rever- 
sioner, or  remainder-man.  Co.  Litt. 
251.  a.  b.  Hard.  401,  402.  Focus  v. 
Salisbury.  Therefore,  by  the  express 
letter  of  the  statute  4  H.  7.  c.  24.  of 
fines,  he  must  enter  within  the  time  li- 
mited by  that  statute^  in  order  to  revest 
the  estate,  and  avoid  the  fine,  which 
will  otherwise  operate  as  a  bar.  5  Rep. 
123.  b.  124.  a.  Saffyn's  case.  9  Rep. 
106.  a.  Margaret  Podger^B  case.  2  Lev. 
52.  Whaley  v.  Tankard,  1  Vent  241. 
S.  C.  Co.  Litt  332.  b.  and  note  (1). 
The  difference  is  between  a  fine  levied 
by  tenant  for  yearsj  and  tenant ybr  life. 


i(a)  That  is  to  say,  a  fine  with  pro- 
clamations, as  appears  by  the  latter  part 
of  the  note.  [By  stat  3  &  4  W.  4.  c.  74, 
fines  and  recoveries  were  abolished,  and 
more  simple  modes  of  assurance  sub- 
stituted.] It  should  be  observed  that 
such  entry  was  only  necessary  for  the 
purpose  of  grounding  an  ejectment; 
for  the  fine  might  be  equally  avoided  by 
bringing  a  real  action  within  five  years 
from  the  levying  of  the  fine,  or  from  the 
accruing  of  the  right  of  the  remainder- 
man, the  words  of  4  H.  7.  c.  24.  being, 
<<  so  that  they  pursue  their  title,  claim, 

VOL,  I. 
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"  or  interest,  by  way  of  action^  or  lawful 
entr][',  within  five  years ;"  and  again, 
so  that  they  take  their  €u:tion,  or  pur- 
sue their  said  right  and  title  according 
**  to  the  law  within  five  years."  See  post, 
319  h,  319  /.  It  was  sufficient  if  the  ac- 
tion was  commenced  within  five  years, 
although  judgment  were  not  obtained 
within  seven  years  after :  but  such  ac- 
tion must  have  been  prosecuted  with 
effect  Cruise's  Dig.  5. 287.  tit  xxv.  Fine* 
A  bill  in  equity  was  no  action  within  the 
statute,  except  in  cases  of  fines  levied 
of  trust  estates.    Ibid.  ^ 
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When  it  is  levied  by  the  former,  with- 
out previously  acquiriug  an  estate  of 
freehold  by  a  feoffment  (6),  it  has  no 
manner  of  operation  whatever  except 
between  the  parties  to  the  fine/  and 
privies,  by  estoppel  (c) ;  and  the  rever- 
sioner need  not  make  an  entry  to  avoid 
it,  but  '* partes  Jinis  nihil  habuenmt** 
may  be  pleaded  to  it  18  Vin.  413, 414. 
Smithv.ParkhursL  lSalk.S40.note(b> 
2  Yes.  481.  Earl  of  Pomfret  v.  Lord 
Windsor.  1  East,  575.  PeaeeaUe  v.  Read. 
But  Lord  HcUe  observes  that  it  is 
otherwise  when  tenant  for  life  levies  a 
fine;  for  he  has  a  freehold,  (and  so  it 
cannot  be  said  that  he  has  nihil,)  and 
the  fine  displaces  the  remainders,  and 
therefore  an  entry  is  requisite  within 
five  years  after  the  death  of  tenant 


for  life.  Hard.  401,  40S.  And  upon 
the  ground  of  the  operation  of  a  fine 
by  tenant  for  life  to  devest  and  displace 
the  reversion  or  remainder,  expectant 
on  the  estate  for  life,  it  has  been  holden, 
that  a  devise  of  a  remainder  in  fee, 
after  a  fine  levied  by  tenant  for  life,  and 
before  an  actual  entry  by  the  remainder^ 
man  is  made  to  avoid  the  fine,  followed 
up  by  an  ejectment  and  proceedings 
thereon  pursuant  to  the  statute  4  Ann. 
c  16.  s.  16.,  b  not  good,  because  it  is 
a  disposing  only  of  a  right  of  entry, 
which  the  rules  of  the  law  will  not  allow 
to  be  assigned,  though  it  will  descend. 
8  East,  552.  Goodright  v.  Forester. 
But  a  writ  of  error  on  this  judgment  is 
now  depending  in  the  Exchequer  Cham- 
be.  (</)     If  this  decision   be  right>   it 


(&)  When  termors  for  years  wished 
to  obtain  the  freehold  and  inheritance, 
the  practice  was  to  assign  the  term  to 
an  indifferent  person,  and  then  a  feoff- 
ment with  livery  of  seisin  was  nuide 
and  a  fine  levied.  The  term  was  as- 
signed to  attend  the  inheritance  as 
acquired  by  the  feoffment  and  fine, 
and  the  object  was  to  protect  against 
forfeiture.  But  it  is  said  that  the 
court  of  K.  B.  in  H.  71J817,  treated 
a  term  under  the  above  circumstances 
as  forfeited.  2  Preston's  Conveyancing, 
p.  xxxii.  The  principles  that  ought  to 
lead  to  such  a  conclusion  are  stated  by 
Mr.  Preston  to  be,  <^  1.  that  it  was  a 
"  fraud  on  the  part  of  the  termor,  to 
*<  attempt  to  gain  the  freehold :  2dly, 
'<  that  the  admission  by  the  assignee  of 
'<  a  title  in  the  feoffee  to  the  reversion, 
''  was  an  attornment  to  a  stranger*;  and 
'<  bv  the  rules  of  the  common  law.  at- 
**  tornment  by  a  termor  to  a  stranger 
'<  is  an  abandonment  of  the  tenancy,  a 
'<  destruction  of  the  privity  between  the 
^*  termor  and  the  reversioner,  and  a 
«<  forfeiture  of  the  term.*'   Ibid.     [The 


feoffment  could  be  of  no  avail  to  destroy 
the  term,  unless  made  with  the  assent 
of  him  to  whom  it  had  be -mi  previously 
assigned.  3  B.  &  C.  388.  I)oe  v.  Lynes. 
5D.&R.  160.  S.C.  And  such  assent 
would,  it  should  seem,  have  operated 
as  a  forfeiture  of  the  term.  Thus  it 
appears  that  this  practice  was  attended 
with  insuperable  difficulties.  See  11  A. 
&  E.  842.  Doe  v.  Pett.  4  P.&.D.  278, 
S.  C.    Post,  319  c.  note  (/>] 

(c)  In  consequence  of  the  stat  32  H.  S. 
c.  36.  s.  1.,  it  was  determined  that  by 
the  word  privies  in  the  stat.  4  H.  7. 
c.  24.,  were  meant  those  persons  who 
were  not  only  privies  in  blood  to  the 
persons  who  levied  the  fine,  but  also 
privies  in  estate  and  title  to  the  land 
whereof  the  fine  was  levied:  that  is, 
those  who  must  necessarily  convey  their 
descent  through  the  cognbor,  before 
they  could  make  out  their  title  to  the 
estate;  which  comprehended  the  issue 
in  tail.    Cruise's  Dig.  voL  v.  p*  183. 

(d)  In  the  Exchequer  Chamber,  it 
appeared  that  the  devisee  had  not  made 
his  entry  within  the  time  in  which  the 
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will  probabljr  shake  the  titles  to  a  great 
many  estates^  and  be  attended  with  the 
greatest  mischief  hereaflter,  and  there* 
fore  calls  for  the  interpositiott  of  the  1&- 
gisktore  to  prevent  these  inconvent- 
enees.  From  the  relation  which  every 
fine  has  to  the  preceding  term»  it  may 
happen  that  a  derise  of  a  revenion, 
which  is  a  valid  one  at  the  time  of 
making  the  devise,  may  be  rendered  of 
no  validity  by  a  fine  levied  after  the 
will,  and  perhaps  alter  the  death  of  the 
devisor.  In  a  word,  no  person  can 
safely  dispose  of  a  reversion  in  fee  ex* 
pectant  on  an  estate  for  life  by  will  or 
deed.  As  if  a  man  seised  in  fee  of  a 
remainder  expectant  on  an  estate  for 
life  devises  it»  or  grants  it  by  deed  on 
the  first  of  Angost,  for  instance^  and 
dies ;  and  on  the  first  of  November  fol- 
lowing the  tenant  for  life  levies  a  fine 
with  proclamadons  of  his  estate ;  this 
fine  has  relation  to  the  preceding  term, 
and  b  considered  as  a  fine  of  that  term ; 
and  therefore,  by  a  fiction  of  law  against 
the  troth  of  the  fact,  it  will  be  construed 
to  have  displaced  the  remainder  in  fee. 


and  left  only  a  right  of  entry  in  the 
devisor.  And  though  he  had  no  reason 
to  enter  in  his  life  time,  because  no  fine 
had  then  been  levied,  yet,  because  he 
did  not  enter  to  revest  the  estate  so 
supposed  to  have  been  devested,  the 
devise  or  grant  is  become  invalid  and  of 
no  efilBct. 

A  fine  levied  by  tenant  for  life 
operates  as  a  forfeiture  of  his  estate, 
because  it  is  an  attempt  to  c<mvey  a 
greater  estate  than  he  can  lawfully 
make.  Co.  Litt  251.  b.  2.  Lev.' 202. 
SmUhe  v.  AbeU.  So  tliat  the  person 
next  in  remainder  or  reversion  may 
enter  upon  the  tenant  for  life  at  any 
time  within  five  years  next  after  tht 
fine  is  levied.  And  if  he  neglects  to 
do  so,  he  may  enter  at  any  time  within 
five  yean  after  the  deaih  of  tenant  for 
life.  For  the  reversioner,  or  remainder. 
pMui,  has  in  such  case  two  titUsy  one  by 
the  forfeiture,  and  the  other  by  the  de- 
termination of  the  estate  for  life.  And 
the  latter  title  is  held  to  be  a  new  right 
which  first  accrues  after  the  death  of 
tenant  for  life^  and  so  within  the  seccmd 


devisor  must  have  made  it,  had  he  been 
living:  the  point  therefore  as  to  the 
validity  of  a  devise  of  a  right  of  entry 
was  not  determined ;  for  admitting  even 
that  a  right  of  entry  might  be  devised, 
it  was  dear  that  the  right  had  not  been 
pursued  in  pn^r  time;  and  the  judg- 
ment was  affirmed  on  the  latter  ground. 

I  Taunt  578.  [However,  subsequent 
decisions  must  be  regarded  as  having 
established,  in  accordance  with  the  de- 
cision of  Gcodriffht  v.  Foretter  in  K.B., 
that  a  right  of  entry  was  not  devisable. 

II  A.  &  £.  102a  3  Nev.  &  P.  552. 
8  Yes.  256.  282.  AiL-Gen.  v.  Viffaty  by 
Lord  Eidon*  But  in  order  to  bar  the 
power  of  devising  a  right  of  entry,  there 
must  have  been  im  actual  disseisin  of 


the  devisor,  or  devesting  of  the  free- 
h<M ;  a  mere  adverse  possession  would 
not  suffice.  2  D.  &  R.  38.  Doe  y.ffulL 
11  A.  &  £.  1008.  CuUy  v.  Doe.  3  P. 
&  D.  539.  And  now  by  stat  1  Vic 
c.  26.  (which  does  not  however  extend 
to  any  will  made  before  the  year  1838), 
the  power  of  devising  is  extended  to 
all  rights  of  entry  for  condition  broken, 
and  other  rights  of  entry •]  In  12  East, 
444.  Femnr.  Smarts  it  was  determined, 
that  where  a  fine  was  levied  by  tenant 
for  ifeartj  advantage  of  the  forfeiture 
must  be  taken  by  the  person  who  was 
reversioner  at  the  time  of  the  fine  levied, 
and  that  he  couid  not  assign  his  righ^  of 
entry,  nor  enter  himself  after  having 
parted  with  his  reversion. 
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saving  of  the  statute  of  4  H.  7.  c.  24*. 
Dyer,  3.  b.  in  the  margin.  Cro.  Eliz. 
220.  iSVnyv.i7tiit€,  4th  matter.  Ibid.  254. 
LauTui  V.  Tucker.  Moor,  71.  pi.  192. 
2  Lev.  53.  Whaley  v.  Tankard.  1  Vent 
241.  S.C.  Jenk.  254.  pi.  45.  S  Rep. 
78.  b.  79.  a.  Fermor*s  case.  Cro. 
Car.  157.  Salvin  v.  Clerk.  1  Ves.  482, 
And  a  feoffment  by  tenant  for  life  is  a 
forfeiture  of  his  estate.  Willes's  Rep. 
383.  Griils  V.  Mannell.  But  a  lease  and 
release  by  him  is  no  forfeiture,  because 


a  man  conveys  by  it  only  that  which  be 
has  a  right  to  convey.  Ibid,  (e)  So 
where  lessee  for  years  makes  a  feoff- 
ment and  levies  a  fine,  the  lessor  maj 
either  enter  within  five  years  after  the 
levying  of  the  fine,  or  within 'five  yean 
after  the  expiration  of  the  term.  2  Lev. 
52.  Wkakif  V.  Tankard.  S.  C.  1  Vent. 
241.  Sir  T.  Raym.  2ia  &  P.  1  Atk. 
571.  Brandlyn  v.  Ord.  Willes'  Rep. 
S4L  lVes.481.(/) 
But  where  tenant  for  life^  instead  of 


(e)  Neither  was  a  fine  sur  concessit^ 
levied  by  tenant  for  life,  any  forfeiture 
of  his  estate.  2  Mod.  109.  Piggot  v.  Lord 
Salisbury,  2  Taunt.  84.  Ludlow  v. 
Drummond.  2  Taunt.  198.  Seymour  v. 
Barker.  By  the  two  last  cases  it  seems 
doubtful  whether  a  fine  sur  concessit 
could  be  used  to  pass  a  fee ;  but  it  was 
determined  at  all  events  that  it  could  not 
have  two  operations,  to  pass  both  a  life 
estate  and  also  a  reversion  in  fee^  and 
that  it  could  not  be  levied  of  a  dubious 
estate  by  the  words  "  all  and  whatsoever 

^<  the  said hath  in  the  tenements." 

[  A  common  recovery  suffered  by  tenant 
for  life,  though  it  was  made  void  by  the 
stat.  14  Eliz.  c.  8.,  was  a  forfeiture  of 
his  estate,  and  consequently  destroyed 
contingent  remainders  immediately  ex- 
pectant thereon.  5  Bing.  N.  C.  608. 
Doe  v.  Gatacre.    7  Scott,  807.  S.  C] 

(/)  [And  as  the  person  entitled  after 
the  expiration  of  the  term  may  elect  to 
treat  the  term  as  subsisting  for  the  pur- 
pose of  entering  within  five  years  after 
the  expiration,  sp  he  may  elect  to  treat  it 
as  still  subsisting  for  the  purpose  of  ob- 
taining the  legal  interest  in  it,  and  setting 
it  up  for  his  own  benefit  in  an  ejectment, 
though  he  has  neglected  to  enter  within 
five  years  from  the  levying  of  the  fine. 
11A.&E.842.  i>ocv.Pett.  4P.&D.278. 
S.  C]  But  if  lessee  for  years  and  lessor 
were  both  disseised,  and  a  fine  levied 


upon  such  newly  acquired  estate  by  diS' 
seisin ;  after  five  years  run  upon  the  fine 
from  the  time  it  was  levied,  it  seems 
the  lessee  and  lessor  were  both  utterly 
barred.  2  Sanders,  U.  &  T.  24.  9  Co. 
105.  b.  Tke  Case  put  in  Margaret  Pod^ 
ger's  case.  On  this  principle  it  was 
deemed  advisable  for  a  termor  for  a 
long  term  of  years,  who  wished  to  ob- 
tain the  freehold  and  inheritance  by  a 
feoffment  and  subsequent  fine,  to  assign 
the  term  before  the  feoffment  was  made. 
For  it  was  considered  that  even  grant- 
ing that  the  assignment  would  not  pre- 
vent a  forfeiture,  the  feoffment  after 
the  assignment  would  create  a  disseisin 
both  against  the  reversioner  and  the  as- 
signee of  the  term ;  and  consequently 
the  parties  would  be  in  the  same  utaa- 
tion  as  in  the  case  above^  and  the  rever* 
sioner  must  enter,4f  at  all,  within  five 
years  after  the  levying  of  the  fine.  [But 
see  Doe  v.  Petf,  supra,  and  ant^,  p.  SI  9a. 
note  (b).  By  the  new  Statute  of  Limit- 
ations as  to  reri  property  (3  &  4  W.  4b 
c.  27.  s.  14.),  *^  when  any  right  to  make 
<^  an  entry  or  distress,  or  to  bring  an 
'<  action  to  recover  any  land  or  rent 
«  by  reason  of  any  forfeiture,  or  breach 
<^  of  condition,  shall  have  first  accrued 
*<  in  respect  of  any  estate  or  interest  in 
''  reversion  or  remainder,  and  the  land 
"  or  rent  shall  not  have  been  recovered 
'<  by  virtue  of  such  right,  the  right  to 
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being  active,  is  merely  passive ;  if,  in- 
stead of  levying  a  fine,  he  only  accepts 
one  as  cognisee  from  a  stranger,  tlie 
fine  has  not  any  operation,  and  the 
remainder-man,  or  reversioner,  need 
not  enter,  but  may  avoid  it  by  the 
plea  of  partes  finis  nihil  habuerunL 
For  though  the  acceptance  of  the  fine 
by  the  tenant  for  life  does  for  feudal 
reasons  create  a  forfeiture  of  his  estate, 
Co.  Litt.  252.  a-  1  Rol.  Abr.  852.  (G.) 
pL  1.  2  Lev.  202.  Smithe  v.  Abell, 
yet  as  the  person  who  levied  the  fine 
had  not  any  estate  or  interest  what- 
ever in  the  lands  at  the  time  of  levying 
the  fine,  it  neither  alters  the  estate  of 
tenant  for  life,  nor  divests  the  remain- 
der or  reversion;  and  consequently  it 
is  absurd  to  make  an  entry  in  order 
to  revest  that  which  never  was  de- 
vested, but  always  remained  as  it  was. 
9,  Rep.  106.  b.  Margaret  Podgers 
case.  1  Mod.  117.  per  Hale  C.J.  in 
Green  v.  Proude.  1  Vent.  257,  258. 
Nay,  it  is  held  that  if  a  tenant  in  tail 


accept  a  fine  from  a  stranger,  it  has  no 
operation  whatever.  It  neither  alters 
his  estate,  nor  discontinues  the  remain- 
ders or  reversion ;  but  after  his  death 
his  issue  may  enter  and  aver  a  continu- 
ance of  the  esUjte  tail  in  his  father, 
which  he  could^t  do  if  his  father  had 
levied  a  fine.  S^&ep.  89.  b.  90.  a.  T/ie 
Case  of  Fines.  SS  is  1  Mod.  117.  per 
Hale  C.  J.  This  is  mentioned  to  shew 
the  difference  between  levying  a  fine  and 
accepting  it  from  a  stranger.  And  per- 
haps the  douDte  about  the  operation 
of  a  fine  levied  by  tenant  for  life  (if 
any  such  existed)  arose  from  a  want  of 
attention  to  this  distinction. 

But  -a  fine  levied  by  tenant  for  life 
does  not  discontintte  the  remainders  or 
reversion,  (g)  ^  A  discontinuance  is  ef- 
fected only  by  a  fine  which  is  levied  by 
one  who  has  the  infieritance^  such  as  a 
tenant  in  tail,  who  must  also  be  actually 
seised  at  the  time  by  force  of  the  entail. 
1  H.  Black.  269.  Driver  v.  Husseyy  and 
the  authorities  there  cited.  (Ji)    A  fine 


<<  make  an  entry  or  distress,  or  bring  an 
<<  action  to  recover  such  land  or  rent, 
<<  shall  be  deemed  to  have  first  accrued 
**  in  respect  of  such  estate  or  interest  at 
^  the  time  wl^n  the  same  shall  have  be- 
*'  come  an  estate  or  interest  in  posses- 
^  sion,  as  if  no  such  forfeiture  or  breach 
^  of  condition  had  happened.**] 

(^)  Neither  does  it  operate  as  a  dis- 
seisin of  the  remainder-man,  although 
the  tenant  for  lif(^  devbe  the  fee  to  a 
stranger,  who  after  his  death  enters^ 
and  is  in  receipt  of  the  rents  and  pro- 
fits. \^^9&Ul^\'WiUiams  V.Thomas. 
[See  post,  319  e.  note  (A).] 

(A)  [It  is  sometimes  said  that  he  must 
be  tenant  in  tail  in  possession,  1  B.  &  C. 
288.  Doe  v.  Janes.  2  D.  &  R.  378.  S.  C. 
1  Cr.  &  J.  528.  But  the  word  <<  pos- 
session,** when  so  applied,  does  not  mean 
that  there  was  no  term  of  years  out- 


standing ;  but  that  the  party  was  tenant 
in  tail  of  the  immediate  estate  of  free- 
hold, there  being  none  prior,  as  distin- 
guished from  a  tenant  in  tail  in  remain- 
der where  there  was  such  prior  estate  of 
freehold.  Therefore  a  tenant  in  tail 
was  not  prepluded  by  a  prior  term,  of 
any  duration  whatever,  from  levying  a 
fine  which  would  discontinue  the  remain- 
der or  reversion,  and  thus  acquiring 
a  base  fee,  which  was  devisable  by 
him  like  a  fee  simple.  4  B.  6z  Ad.  283. 
Doe  V.  Finch.  1  Nev.  &  M.  130.  S.  C. 
See  antfe,  p.  260.  The  ulterior  estate 
could  not  be  displaced  or  devested  by 
a  fine  levied  by  tenant  in  tail  in  re- 
mainder ;  2  N.  R.  1.  Rotce  v.  Power. 
5  M.  &  S.  326.  Doe  v.  Harris;  or  bv 
a  reversioner.  1  B.  &;  A.  85.  Roe  v. 
ElUott'] 
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levied  by  him  takes  aw«y  the  entry ;  and 
therefore,  if  he  afterwards  die  without 
issue,  tlie  person  in  reversion  or  remain- 
der must  have  recourse  to  the  other  re- 
medy mentioned  in  the  statute  of  4  H* 
7.)  namely  to  his  action,  which  is  held  to 
be  a  real  action,  a  farmedon ;  for  as 
he  cannot  enter,  he  cannot  bring  an 
ejectment      1  Vem.  212.   SiapkioH  v. 


Shernrd.  1  Ch.  Cas.  268.  278.  &- 
lisbury  v.  BagoL  2  Freem.  21.  S.  C. 
2Ch.  Rep.  126.  Awe;^  v.  SmiA.  2  Barr. 
704v  Doe  ex  dem.  Odiame  ▼.  WkUe^ 
head.  See  antd,  p.  261  a.  note  (9).  (t) 
Therefore,  in  case  of  a  fine  levied,  an 
entry  can  only  be  either  where  a  fine  it 
levied  by  a  disseisor  (A),  who  neoes- 
sarily  has  a  tortious  fee,  or  by  a  tenaol 


(t)  [Bystat3&4W.4.  c27.  S.36. 
writs  o£  formedoUf  and  all  other  real 
and  mixed  actions  (except  dower,  qttare 
impediti  and  ejectment)  were  abolished 
SLftcTDec.  31.  1834.  The  statute,  how- 
ever, preserved  (s.  37.)  to  any  person 
who  had  not,  at  that  period»  a  right  of 
entry  to  any  land,  the  liberty  to  main- 
tain any  such  action  up  to  June  Ist^ 
1835.  And  it  further  provides  (s.  38.) 
*'  That  when  on  the  said  1st  of  June, 
<'  1835»  any  person  whose  right  of  entry 
<'  to  any  land  shall  have  been  taken 
'^  away  by  any  descent  cast,  discon^ 
<<  tinuanccy  or  warranty,  might  main- 
"  tain  any  such  writ  or  action  as  afore- 
<<  aforesaid,  in  respect  of  such  land, 
«  such  writ  or  action  may  be  brought 
<<  after  the  said  1st  day  of  June^ 
<<  1835,  but  only  within  the  period 
<<  during  which,  by  virtue  of  the  pro- 
^  visions  of  this  Act,  an  entry  might 
'<  have  been  made  upon  the  same  land 
"  by  the  person  bringing  such  writ  or 
*^  action,  if  his  right  of  entry  had  not 
<'  been  so  taken  away "  (u  e.  within 
twenty  years  next  after  the  time  at  which 
the  right  first  accrued).  An  instance 
has  lately  occurred  of  this  preservation 
of  right  7  M.  &  W.  102.  Doe  v.  Roee. 
In  that  case  an  estate  had  been  devised 
to  one  Miller  for  life,  with  remainder  as 
he  should  by  deed  or  will  appoint,  and, 
in  default  of  appointment,  remainder  to 
the  heirs  of  his  body,  with  remainders 
over.  In  1790  he  levied  a  fine  to  the 
use  of  himself  in  fee,  and  died  in  1832 
without  issue,  and  without  having  made 


any  appointment.  And  it  was  held, 
that  he  being  tenant  in  tail  in  poe- 
session,  his  fine  operated  as  a  discon- 
tinuance, and  turned  the  remainders 
over  into  mere  rights  of  action;  and 
that  the  estate  taken  by  him  under  tiie 
fine  was  not  a  base  fee,  or  determinable 
fee  on  failure  of  issue  inheritable  under 
the  original  estate  tail  (see  anti,  p. 
260.)^  but  strictly  and  properiy  a  fee 
simple,  defeasible  by  the  remainder* 
men  in  tail,  by  bringing  a  formedoD, 
under  the  right  preserved  by  the  381k 
section.  —  The  statute  proceeds,  by 
sect  39.,  to  prevent  the  necessity  of 
resorting  to  a  formedon  from  arising 
for  the  future ;  for  it  enacts  that  no 
descent  oast,  ducomUnmatice,  or  war- 
ranty, which  may  happen  or  be  made 
after  the  31st  Dec.  1833,  shaU  toll  or 
defeat  any  right  of  entry^  or  action  for 
the  recovery  of  land.] 

(A)  Much  discussion  has  frequently 
takea  place  as  to  who  shall  be  con- 
sidered as  a  disseisor.  The  result  seems 
to  be^  that  to  constitute  a  disseisin^ 
there  must  be  a  wrongful  enlryy  and 
that  a  wrongful  conUnuanee  in  posses- 
sion is  not  suflicient  See  12  East,  141. 
WiUiams  v.  Thomas.  In  that  case  it 
was  held,  that  the  mere  taking  of  rents 
and  profits  by  the  devisee  of  tenant  for 
life,  who  had  levied  a  fine  and  remained 
in  possession  till  his  death,  without 
some  other  evidence  of  intention  to  do 
an  act  adverse  (o  the  rightfol  owner, 
will  not  make  a  disseisin.  And  egvn»  in 
3  M.  fc  S.  Doe  v.  Perkins^  it  was  held, 
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for  life.    See  note  (1 )  to  Co.  Litt  SS2. 
c  7.    For^  as  we  have  already  seen, 
there  can  be  no  entry  where  the  fine  is 
levied  by  tenant  in  tail. 
It  has  been  held  by  the  opinion  of  all 


the  judges  in  170S,  that  an  actual  entry 
into  lands  is  only  necessary  to  avoid 
a  fine»  and  so  the  practice  has  been 
ever  since;  2  Str.  1086.  Berrington 
V.  Parkhurst    S.  C.    4  Brown,  P.  C. 


that  the  receipt  of  rents  and  profits  by 
the  defendant,  who  was  esiecutor  of 
a  tenant  pur  autre  vie^  which  tenant 
had  held  over  after  the  death  of  ce$tui 
que  viej  without  paying  any  rent,  was 
no  disseisin,  and  therefore  that  a  fine 
levied  by  the  defendant  had  no  opera- 
tion, and  that  an  ejectment  might  be 
maintained  more  than  five  years  after 
that  fine  without  any  actual  entry.  It 
is  difficult  to  see  upon  what  principle 
this  decision  is  grounded :  it  seems 
clear  that  the  defendant  had  not  a  law« 
ful  title  at  the  time  he  entered  upon 
the  estate  and  took  the  rents ;  and  the 
only  circumstance  which  appears  to 
distinguish  this  case  from  the  ordinary 
cases  of  disseisin  is,  that  the  defendant 
came  into  possession  €^^  a  person  who 
was  not  a  disseisor,  and  pretended  to 
claim  from  him,  although  the  defend- 
ant's predecessor  being  tenant  by  suf- 
ferance only,  no  estate  could  by  pos- 
sibility be  acquired  through  him.  The 
want  of  express  evidence  of  an  inten- 
tion to  disseise  seems  to  have  been  re- 
lied on,  as  it  was  in  3  Price,  575.  Jer- 
fin  V.  Weare  and  Others  :  but  it  should 
seem  that  if  disseisin  depended  by  law 
on  the  intention  of  the  parties,  nothing 
can  be  clearer  than  the  intention  to 
disseise  in  Doe  v.  Perkins.  Where  the 
mortgagor  continued  in  possession  more 
then  twenty  years  after  the  da^  ap- 
pointed for  payment  of  the  money,  and 
levied  a  fine,  and  there  was  no  evidence 
whether  interest  had  or  had  not  been 
paid,  it  was  held  that  he  must  be  con- 
sidered to  have  been  in  possession  by 
the  permission  of  the  mortgagee,  and 
that  the  Statute  of  Limitations  was  do 


bar,  nor  was  any  actual  entry  necessary 
to  avoid  the  fine.  5  B.  &  A.  687-  Hall 
V.  Doe.  1  D.  &  R.  340.  S.  C.  [Not- 
withstanding that  the  authority  of 
Doe  V.  Perkins  has  been  often  assailed 
by  text-writers  and  in  argument,  yet  it 
appears  to  have  been  recognised  and 
acted  upon  by  the  court  on  several  oc- 
casions. 1  C.  &  P.  130.  Doe  V,  Davies. 
2  D. &  R.SS.  Doe y.  HulL  2A.&E.14. 
Doe  V.  Gregory.  4  Nev.  &  M.  308.  S.  C. 
7  A.  &  E.  157.  Doe  v.  Skirrow.  2  Nev. 
&  P.  1 23.  S,  C.  However,  in  Davies  v. 
Loumdesy4fBing.^.CA1S.  5 Scott, 835. 
S.  C,  the  court  of  Exchequer  Chamber 
approved  of  a  direction  which  had  been 
given  by  Tindal  C.  J.  to  the  Grand 
Assize,  on  a  trial  at  bar  in  C.P.,  in  a  writ 
of  right,  which  perhaps  may  be  re- 
garded as  somewhat  at  variance  with 
these  decisions,  viz.  that  if  they  found 
'(it  being  a  question  of  fact  to  be  decided 
by  the  Assize)  that  the  conusor  was 
in  possession  at  the  date  of  the  fine, 
claiming  in  his  own  right,  and  as  abso- 
lute possessor,  against  all  the  world, 
there  was  a  sufficient  valid  seisin  of  the 
freehold  in  him  to  qualify  him  to  levy 
a  fine  available  at  law.  See  also  5  Bing. 
N.C.  161.  7  Scott,  21— The  analogous 
(though^  according  at  least  to  some  of 
these  authorities,  not  altogether  similar) 
quesUon,  as  to  what  shall  amount  to 
adverse  possession^  so  as  to  render  the 
lapse  of  time  a  bar  under  the  Statutes 
of  Limitations,  has  now  ceased  to  be  of 
much  importance ;  for  it  is  fully  esta- 
blished that  the  stat  3  &  4  W.  4.  c.  27. 
ss.  2  &  3.  has  done  |away  with  the  doc- 
trine of  non-adverse  possession,  and  the 
only  question  now  is,  whether  twenty 
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353.  (/)  Doug.  485.  3d  ed.  Good* 
right  v.  Color.  Willes's  Rep.  182. ; 
though  before  that  time  an  actual  en- 
try was  thought  necessary  in  other 
cases.  2  Ld.  Raym.  750.  Little  v.  ffea^ 
ion.  S.  C.  1  Salk.  259.  And  the  de- 
mise Jn  the  declaration  in  [ejectment 
must  be  laid  on  a  day  subsequent  to  the 
actual  entry.  2  Str.  1086.  3  Burr. 
1 897.  Oates  v.  Bn/don.  (m)  And  if  the 
plaintiiF  recovers  in  the  ejectment,  he 
will  not  be  entitled  to  the  mesne  pro- 
fits antecedent  to  the  actual  entry,  as 
may  be  ^collected  from  2  Str.  1086. 
4  Brown,  P.  C.  353. ;  but  the  very 
point  has  been  since  decided  in  7  T.  R. 
727.  Compere  v.  Hicks ;  though  a  re- 
medy seems  to  lie  in  equity.  3  Atk. 
124.  IJortner  v.  Fortescue.  («)  In 
1  Wils.  214.  Musgrave  v.  SheUey,  it  is 
said,  that  it  was  determined  by  the 
court  of  K.  B.  at  a  trial  at  bar  in  eject- 
ment, that  where  one  had  made  an 
actual  entry  into  the  land  before  any 
fine  was  levied,  and  brought  his  eject- 
ment after^  and  laid  the  demise  in  the 
declaration  before  the  fine  was  levied, 
such  entry  was  sufficient.  But  this 
seems  to  contradict  the  whole  current  of 


authorities,  which  require  thai  an  entry 
should  be  made  to  avoid  the  operation 
of  a  fine,  which  had  been  previously 
levied;  and  it  appears  unintelligible, 
that  an  entry  btfore  any  fine  is  levied 
should  prevent  the  operation  of  a  fine ; 
and  it  is  also  directly  contrary  to  the 
Stat  4  H.  7.  c  24.,  which  makes  an 
entry  necessary  within  five  years  c^ier 
the  levying  of  the  fine.  The  only  way 
of  reconciling  this  case  is  by  supposing 
that  the  fine  was  levied  in  the  vacation 
after  the  entry  was  made,  which  by  re- 
lation is  a  fine  of  the  preceding  term, 
and  therefore  in  consideration  of  law 
was  levied  before  the  entry,  and  all 
parties  are  estopped  from  saying  the 
contrary.  And  in  that  view^  it  is  only 
the  usual  and  ordinary  case  of  an  actual 
entry  made  to  avoid  an  existing  fine,  (o) 
—  It  has  been  questioned  by  a  judi- 
cious and  accurate  observer  (Doug. 
485.  note  (1),  3d  ed.)  whether  an  actual 
entry  be  not  abo  necessary  in  order  to 
prevent  the  operation  of  the  Statute 
of  Limitations,  21  Jac  1.  c.  16. ;  and 
the  law  of  Nisi  Prius,  ed.  1775,  p.  102. 
and  the  case  of  Ford  v.  Grey^  1  Salk. 
285.,  are  cited  as  authorities  to  shew 


years  have  elapsed  since  the  right  ac^ 
cruedy  whatever  be  the  nature  of  the 
possession.  2  M.  &  W.  894.  Nepean  v. 
Doe.  See  Smith's  Leading  Cases, 
vol.  ii.  p.  400,  et  seq.^  where  the  con- 
struction of  this  statute  is  very  fully  and 
ably  considered.] 

(/)  S.  C.  13  East,  489. 

(m)  13East,489.£mtn^to«v.JPar*- 

hurst.    S.  P. 

(n)  [But  it  was  held  by  Sir  J.  Leach 
V.  C.  in  2  Sim.  &  Stu.  206.  Reynolds  v. 
Jones^  that  equity  must  follow  the  law 
in  this  respect]  So  in  13  East,  474. 
Hughes  v.  Thomas,  it  was  held  that  no 
action  would  lie  by  the  remainder-man, 
after  recovery  in   ejectment,  for  the 


value  of  timber  cut  between  the  date 
of  the  fine  levied  by  tenant  for  life  and 
the  entry  of  the  remainder-man ;  Lord 
Hllenborough    expressly    saying,    that 

<  by  levying  the  fine  the  tenant  for  life 

*  acquired  a  base  fee,    and  had  de« 
^  vested  the  estate  of  the  reversioner ; 

*  and  during  the  continuance  of  that 

*  base  fee,  which  endured  till  the  entry 

<  of  the  reversioner,  she  was  unimpeach- 

<  able  for  that  act"    And  per  Bayl^  J. 

<  If  the  plaintiff  have  any  remedy  it 
must  be  in  equity."  > 

(o)  Upon  reference  to  the  case,  it 
will  be  seen  that  the  dates  do  not 
admit  of  this  supposition,  however  inge- 
niouA 
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that  an  actual  entry  is  necessary.    The 
words  of  the  law  of  Nisi  Prius  are,  that 
*<  If  a  declaration  in  ejectment  be  deli* 
'<  vered  within  twenty  years,  and  a  trial 
**  had,  whereby  [there  is  lease,  entry, 
*^  and  ouster  confessed,  yet  if  the  plain- 
<<  tiff  be  nonsuited  in  that  action,  and 
«<  bring  another  after  twenty  years,  that 
<^  will  not  be  pfoof  of  an  entry  to 
*<  bring  it  out  of  the  Statute  of  Limit- 
''  ations ;  for  that  must  be  an  actual 
<^  entry,"    In  answer  to  which  ques- 
tion it  may  be  said,  that  in  no  case  does 
it  seem  necessary  to  make  an  actual 
entry  to  prevent  the  operation  of  the 
Statuteof  Limitations,  but  in  certain  cir- 
cumstances it  will  be  prudent  and  wise 
to  do  so.    If  an  ejectment  be  brought 
within  twenty  years,  no  previous  actual 
entry  seems  ever  necessary  in  prac- 
tice to  be  made  or  proved.    But  if 
twenty  years  are  near  expiring,  it  will  be 
a  proper  and  prudent  measure  to  make 
an  actual  entry  into  the  lands  which 
are  claimed.     For  in  case  of  an  actual 
entry  before  the  expiration  of  twenty 
years,  it  seems  that  an  ejectment  may  be 
brought  after  ;  or  if  the  plaintiff  should 
fail  in  the  ejectment,  whether  brought 
within  twenty  years  or  after^  he  may 
bring  another,  provided  the  ejectment  in 
these  cases  is  commenced  within  a  year 
after  such  actual  entry  made,  accord- 
ing to   the  provision   of  the   statute 
4  Ann.  c.  16.  s.  16.  hereafter  mentioned. 
Whereas,  if  an  ejectment  be  brought 
without  an  actual  entry,  and  the  plaintiff 
should  fail  in  it,  and  the  twenty  years 
expire  before  another  ejectment  can 
be  brought,  he  will  be  barred  of  this 
remedy  by  the  Statute  of  Limitations, 
because  the  entry  which  is  confessed 


by  the  defendant  in  the  former  ejectment 
is  only  a  fictitious  entry,  and  the  second 
ejectment,  being  a  new  action  and  not 
Sl  continuance  of  the  first,  amounts  to 
the  same  thing  as  if  an  ejectment  were 
brought  after  twenty  years,  which  can- 
not be  by  the  Statute  of  Limitations. 
And  this  seems  to  be  the  true  sense  and 
construction  of  the  passage  above  cited 
from  the  law  of  Nisi  Prius.   The  words 
of  the  other  case  cited,  1  Salk.  285^  are, 
<<  that  a  claim  or  entry  to  prevent  the 
<<  Statute  of  Limitations  must  be  upon 
<<  the  land,  unless  there  be  some  special 
"  reason  to  the  contrary."  There  seems 
to  be  no  doubt  of  the  law  of  this  case ; 
but  how  does  it  prove  that  an  actual 
entry  is  necessary  to  prevent  the  ope- 
ration of  the  Statute  of  Limitations  ?  It 
only  states,    that  if   an  actual  entry 
be  made,  it  must  be  upon  the  land. 
Upon  the' whole  therefore  it  may  be 
safely  laid  down  as  a  settled  proposition, 
that  in  no  case  except  that  of  a  fine 
with  proclamations,  levied  either  by  a 
disseisor  or  tenant  for  life,  b  it  neces- 
sary to  make  an  actual  entry  in  order  to 
support  an  ejectment ;    and  it  seems 
also  that  an  ejectment  may  be  brought 
after  twenty  years,  notwithstanding  the 
Statute  of  Limitations,  if  there  has  been 
an  actual  entry  into  the  lands  hrfore^ 
and  within  a  year  before  th'e  ejectment 
is  brought  {p) 

A  bare  entry  into  the  lands,  without 
more,  is  not  sufficient  He  must  also, 
at  the  time  of  entry,  declare  quo  animo 
he  entered,  that  it  is  to  avoid  ail  finesy 
otherwise  it  will  not  amount  to  a  sufii- 
cient  entry  to  avoid  a  fine.  IS  Vin. 
292.  pi.  23.  MSS.  6  Mod.  44.  Ford  v. 
Lord  Grey,  (q)  By  the  statute  4  H.  7. 


(j>)  [But  by  the  new  Statute  of  Limit- 
ations (3  &  4  W.  4.  c  27.)  ss.  2.  3.  and 
10.,  such  entry  has  been  rendered  wholly 
unavailing.] 


(q)  [This  position  was  denied  by  the 
court  in  5  B.  &  Ad.  783.  Doe  v.  WiL 
Hams.  2  Nev.  &  M.  602.  S.  C.  And  the 
rule  was  laid  down,  that  if  a  party  enters 
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a  fine  was  avoided  by  an  entry  only  into 
the  landsy  wliere  an  entry  is  one  of  the 
ways  necessary  by  that  statute  to  avoid 
the  fine,  without  any  action  brought 
thereon.  So  by  continual  claim,  jf  an 
actual  entry  were  impracticable.  And 
so  it  was  at  the  common  law.  Plowd. 
86&^Siowely.Lord  Zauch.  As  where 
an  infani  enters,  and  after  his  full  age 
permits  the  connusee  to  be  five  years 
in  possession  without  entry,  he  is  barred 
by  the  letter  of  the  Act,  which  ordains 
that  he  shall  take  his  lawful  entry  within 
five  years  after  his  full  age  ;  but  inas- 
much as  within  age  he  took  his  lawful 
entry,  and  so  awnded  the  fine  for  ever, 
he  may,  by  the  intent  of  the  Act,  enter 
twenty  years  after  his  full  age.  Ibid,  (r) 
But  the  above-mentioned  statute,  4  Ann. 
c.  16.  s.  \6n  enacts,  that  no  claim  or 
entry  to  be  made  upon  any  lands*  &c. 
shall  be  of  any  force  to  avoid  any  fine 
kvied  with  proclamations,  according  to 
the  statute,  or  shall  be  a  sufficient  entry 
or  claim  within  the  statute  21  Jac.  1. 
c  16*  of  limitations,  unless  upon  such 
entry  or  claim  an  acHon  shaH  be  com- 
menced within  one  year  after  the  making 
of  such  entiy  or  claim,  and  prosecuted 
with  effect.  («)  So  a  fine  may,  by  the 
statute,  and  also  at  the  common  law, 
be  avoided  by  bringing  a  real  action. 
So,  at  common  law,  by  entering  the 
party's  claim  on  record  on  the  foot  of 
the  fine ;  but  this  is  taken  away  by  the 
statute  4  H.  7.  2  Inst  518.   2  Black. 


994.  GlumdalcUieh  r.  Lemon.  It  should 
seem,  therefore,  that  if  an  actual  entry 
be  made  to  avoid  a  fine,  and  an  eject- 
ment brought  within  a  year,  according 
to  the  statute  [of  Anne^  and  the  plaintiff 
recover  in  the  ejectment,  and  have 
possession  of  the  lands  delivered  to  him 
by  virtue  of  a  writ  of  possession,  the 
fine  is  totally  avoided.  And  conse- 
quently, if  he  be  afterwards  turned  out 
of  possession  on  a  judgment  recovered 
against  him  in  an  ejectment  brought  by 
the  wrong-doer  who  levied  the  fine,  and 
then  five  years  pass,  he  may  neverthe- 
less bring  another  ejectment,  wUkomt 
any  other  actual  entry,  at  any  time  with- 
in twenty  yean  after  he  was  so  turned 
out  of  possession.  For  the  fine  being 
once  avoided,  it  shall  be  void  for  ever. 
Plowd.  366.  With  respect  to  the  man- 
ner of  making  an  entry  to  avoid  a  fine, 
the  law  is  strict  It  requires  that  the 
entry  should  be  made  either  by  the 
claimant  himself,  or  by  some  person  by 
his  command ;  or  if  the  entry  be  made 
by  another,  without  the  previous  com- 
mand of  the  claimant,  at  least  that  he 
should  asseut  to  it  within  the  five  years. 
For  it  is  held,  that  the  saving  in  the 
Act  of  4  H.7.  has  ti^E^prc^prtalMl  the  pur- 
suit by  action  or  lawful  entry  to  him 
alone  who  has  right,  and  that  the  case 
in  Broke,  tit  Entre  congeable,  pi.  12S., 
is  not  law.  9  Rep.  106.  a.  MargarH 
Podgera  case.  Poph.  108.  PoUard  v. 
Luttrell.      Cro.  Eliz.  561.  Zoni  Amd- 


expressly  to  claim  the  lands  as  his  own, 
it  is  not  necessary  for  him  to  say  what 
particular  act  adverse  to  his  interest,  he 
means  to  defeat  See  also  5  B.  &  Ad.  765« 
Doe  V.  PHtchard.  2  Nev.  &  M.489.  S.C. 
10  M.  &  W.  608.  Doe  v.  Woodroffe.'] 
(r)  So  by  the  stat  4  H.  7-  a  married 
woman  may  enter  within  five  years  after 
the  determination  of  her  coverture ;  but 
if  her  husband  enter  during  the  cover- 


ture to  avoid  the  fine,  he  must  do  so 
within  five  years  after  his  title  accrues. 
5B&A.474.  JDoev.P/wi^pl^  [11  A. 
&  £.  853.  Doe  v.  PeU.  4  P.  &  D.  885. 
S.  C.  Accord.'^ 

{$)  [10  B.  &  C.  846.  Rex  v.  Woobum. 
But  the  operation  of  the  new  Statute  of 
Limitations  (3  &  4  W.  4.  c.  27.)  cannot 
be  affected  by  any  entry,  or  continual  or 
other  claim.    See  ss.  10&  11.] 
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ley  y.  Pollard.  Moor,  450.  LutireVs 
case.  Ibid.  457*  Atodeley^  ca&e.  2  Str. 
1128.  FUchet  v.  Adams.  However, 
a  little  will  amount  to  a  subsequent 
assent,  such  as  bringing  an  ejectment 
afterwards,  (f)  But  a  guardian  bj 
nurture  or  in  socage  may  enter  in  the 
name  of  his  ward,  without  any  command 
or  assent,  and  such  entry  shall  save  his 
right.  9  Rep.  106.  a.  So  the  remainder* 
man  or  reversioner,  or  lord  of  a  copy- 
hold, may  enter  in  the  name  of  the 
tenant  for  life,  years,  or  copyholder; 
or  these  particular  tenants  in  the  name 
of  the  reversioner  or  remainder-maDy  or 
the  lord,  without  any  command  or 
assent,  on  acoount  of  the  privity  be- 
tween these  persons.  Ibid.  The  entry 
must  be  into  the  land  comprised  in  the 
fine ;  for  an  entry  into  other  land,  claim- 
ing that  which  is  comprised  in  the  fine, 
is  held  to  be  insufficient  Hardr.  400. 
Focus  V.  Salisbury. 

But  an  actual  entry  is  not  necessary 
to  avoid  a  fine  at  common  law,  that  is, 
without  prodamations ;  2  Wils.  45. 47* 
Jenkinsr.PrichanL  S.V.Doev.  Watts^ 
9  East,  17.;  which  seems  to  be  the  better 
opinion,  although  the  case  of  Tapner  v. 
MorfoW,  Willes's  Rep.  177-,  is  to  the 
contrary.  It  might  perhaps  have  been 
contended  in  Doe  v.  WattSy  that  it  was 
to  be  considered  as  a  fine  with  procla^ 
mations,  notwithstanding  the  action  was 
brought  before  all  the  proclamations 
were  or  could  be  passed.  See  for  this 
3  Rep.  90.  b.  Purslow*B  case  cited  in 
I7ie  ecue  of  Fines.    And  the  reason 


seems  to  be,  because  the  Statute  of  Non- 
chum,  34  Edw.  3.  c.  16.9  is  still  in  force 
with  respect  to  fines  which  are  levied 
without  proclamations.  By  this  statute 
it  is  enacted,  "  that  the  plea  of  non- 
'<  claim  of  fines,  which  from  thenceforth 
*'  should  be  levied,  should  not  be  taken 
<<  nor  holden  for  any  bar  in  time  to 
"  come."  But  still  the  person  who  has 
right,  must,  by  the  statute  21  Jac.  1. 
c.  16.,  pursue  his  remedy  within  twenty 
years  after  the  right  accrues,  unless  he 
labours  under  any  of  the  disabilities 
specified  in  that  statute.  Thus,  where 
tenant  in  tail  in  possession  levies  such  a 
fine,  although  it  be  no  bar  to  the  issue, 
yet  it  operates  as  a  discontinuance,  and 
of  course  puts  the  remainder-man  or 
reversioner  to  his  fonnedon,  which  by 
the  last-mentioned  statute  must  be 
brought  within  twenty  years  after  his 
title  accrues.  («) 

It  is  usual  in  practice,  when  it  is 
doubtful  whether  the  person  who  intends 
to  levy  a  fine  be  tenant  for  life,  or  in 
tail,  in  order  to  avoid  the  consequence 
of  a  forfeiture  in  case  he  should  be  only 
tenant  for  life,  to  make  a  lease  of  the 
lands  for  years,  determinable  on  his 
death,  to  a  trustee  previous  to  levying 
the  fine.  But  if  tenant  for  life,  with 
remainder  to  trustees  to  support  con- 
tingent remainders,  levies  a  fine,  there 
is  no  necessity  to  make  such  a  lease^ 
because  by  the  forfeiture  the  estate  will 
vest  in  the  trustee  for  his  use  during  his 
life,  (x) 


(0  [11  A  &  E.  842.  Doe  v.  PeU, 
per  Paiteson  J.  AccordJ^ 
(«)  [See  aniij  p.  319  e.  note  (t).]  * 
(x)  [Where  there  is  a  term  to  attend 
the  inheritance,  and  the  right  to  the  in- 
heritance has  been  lost  by  fine  and  non« 
claim,  equity  must  follow  the  law,  and 
cannot  eonsider  him  who  has  lost  the 
inheritance  as  entitled^in  equity  to  claim 


the  term  which  is  to  attend  it  2  S.  & 
Stu.  213.  And  even  where  a  trustee  of 
a  term  for  payment  of  debts  purchased 
the  inheritance  from  a  tenant  for  life, 
and  had  it  conveyed  to  him  by  fine  and 
feoffment,  it  was  held  that  the  remainder- 
man was  barred.  2  S.  &  Stu.  206. 
Reynolds  v.  Jones."} 


819  /  ♦  Pordage  versus  Cole. 

Case  54.  Pordage  versus  Cole, 

IliL  20  &  21  Car.  IL  Regis.    JEloL  1607- 

S.C  1  Sid.  423.  T\EBT  upon  a  specialty  for  774Z.  15s.     The  plaintiff  "•  ( 

T^  m*  183^  "^^^  declares  that  the  defendant,  by  his  certain  writing  of 
2  keb.  538.  agreement  made  at,  &c.  by  the  plaintiff  by  the  name,  &c.  and 
St^be.^**  the  defendant  by  the  name,  &c,  and  brings  the  deed  into 
twreen  A.  and  court,  &c.,  it  was  agreed  between  the  phdntiff  and  defendant 
MY  A.  a  sum  ^  manner  and  form  following,  (viz.)  that  the  defendant 
of raoney/orhis  should  givc  to  the  plaintiflf  the  sum  of  775/.  for  all  his  lands, 
^Hiadarda^,  with  a  house  Called  Ashmole^house  thereunto  belonging,  with 
these  words  ^jjg  brewing  vessels  remaining  in  the  said  house,  and  with  the 
covenant  by  ^.  malt-mill  and  wheelbarrow;  and  that  in  pursuance  of  the 
T  S"^fo  **"  ^^^  agreement,  the  defendant  had  given  to  the  plaintiff  5s.  as 
agreed  is  the  an  camest ;  and  it  was  by  the  said  writing  further  agreed  be- 
biuttt  «*h!-  *w^«^  *^®  plwntiff  and  defendant,  that  the  defendant  should 
dependent  cove-  pay  to  the  plaintiff  the  residye  of  the  said  sum  of  775^  a  week 
^y  brilfg  Ik  ofter  the  feast  of  St.  John  the  Baptist  then  next  following  (all 
action  for  the  other  moveables,  with  the  com  upon  the  ground,  except). 
any"conv(^ce  And  although  the  defendant  has  pmd  five  shilllings,  parcel,  &c. 
by  him  of  the     yg^  ^^  gaj^j  defendant,  although  often  requested,  has  not  paid 

the  residue  to  the  damage,  &c.  The  defendant  prays  oyer  of 
the  specialty,  which  is  entered  in  h<Bc  verba,  to  wit :  "  1 1  May, 
"  1668.  It  is  agreed  between  Doctor  John  Pordage  2jA  Bos- 
*^sett  Cole,  esquire,  that  the  said  Bassett  Cole  shall  ^ve  imto 
"  the  said  doctor  7757.  for  all  his  lands,  with  Ashmole-house^ 
[  320  ]  "  thereunto  belonging,  with  the  brewing-vessels  as  they  are 
''  now  remaining  in  the  said  house,  and  with  the  malt-mill 
'*  and  wheelbarrow.  In  witness  whereof  we  do  put  our  hands 
'^  and  seals :  mutually  given  as  earnest  in  performance  of  this 
*^  5s. ;  the  money  to  be  paid  before  Midsummer,  1668 ;  all  other 
**  moveables,  with  the  com  upon  the  groimd,  excepted."  And 
upon  oyer  thereof  the  defendant  demurs.  And  fFithins,  of 
coimsel  with  the  defendant,  took  several  exceptions  to  the  de- 
claration: 1.  That  the  demand  by  the  declaration  is  of 
7742.  I5s. ;  whereas  the  whole  sum  is  775/L ;  and  the  5s.  paid 
for  earnest  shall  not  be  taken  as  part  of  the  sum  of  776L 


(1)   S.  C.    cited     and    recognised,  perhaps  the  conveyance  cannot  be  made 

1  Salk.  171.     1  Lutw.  251.     12  Mod.  by  the  day  appointed  for  payment  of 

461, 462.  1  Ld.  Raym.  665.  8  Mod.  42.  the  money.    Sir  T.  Raym.  18S. 
1  Salk.  lis.     2  H.  Black.  393.     For 
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Sed  nan  allocatur;  for  per  curiam  it  shall  be  intended  as  part     Pordaoe 
of  the  sum.      2.  That  the   exception  of  the  residue  of  the     ^'  Cole. 
moveables*  is  not  well  recited :  for  the  word  (except)  in  the  ' 

declaration  is  not  good  for  want  of  sense.     Sed  non  allocatur ; 

for  it  is  sensible  enough  in  the  declaration :  and  if  it  were  An  insensible 

not,  the  declaration  is  good;  for  an  insensible  clause  does  not  make  the  rcstof 

make  the  rest  of  the   deed  vitious  which  is  sensible  in  itself  thedeedvicious, 

mi  •  1  1         1   •      'n*  •     1  •     1     t  whichis sensible 

3.   Ine  great  exception  was,  that  the  plaintin  m  his  declara-  in  itseir.  (2) 
tion  has  not  averred  that  he  had  conveyed  the  lands,  or  at  least 
tendered  a  conveyance  of  them ;  for  the  defendant  has  no  re- 
medy to  obtain  the  lands,  and  therefore  the  plaintiff  ought  to 
have  conveyed  them,  or  tendered  a  conveyance  of  them,  be- 
fore he  brought  his  action  for  the  money.  And  it  was  argued 
by  WithinSy  that  if  by  one  single  deed  two  thmgs  are  to  be  per- 
formed, namely,  one  by  the  plaintiff  and  the  other  by  the  de- 
fendant, if  there  be  no  mutual  remedy,  the  plaintiff  ought 
to  aver  performance  of  his  part :  Trin.  12  Jac.  1.  between 
Holder  v.  Tayloe  *,   Ughtred^B  case  t>  and  Sir  Riclmrd  PooTs  •  i  Rol.  Abr. 
case  there  cited,  and  Gray*&  case  { :  and  that  the  word  (pro)  ^^'[{2^^ {of' 
made  a  condition  in  things  executory.S      And  here  in  this  ♦5Uep.78,79. 
case  it  is  a  condition  precedent  which  ought  to  be  performed  405. 
before  the  action  brought ;   wherefore  he  prayed  judgment  §  ^^-  L*"* 
for  the  defendant. 

But  it  was  adjudged  by  the  court,  that  the  action  was  well 
brought  without  an  averment  of  the  conveyance  of  the  land ; 
because  it  shall  be  intended  that  both  parties  have  sealed  the 
specialty.  And  if  the  plaintiff  has  not  conveyed  the  land  to 
the  defendant,  he  has  also  an  action  of  covenant  against  the 
plaintiff  upon  the  agreement  contiuned  in  the  deed,  which 
amounts  to  a  covenant  on  the  part  of  the  plaintiff  to  convey 
the  land ;  and  so  each  party  has  mutual  remedy  against  the 
other.  But  it  might  be  otherwise  if  the  specialty  had  been  the 
words  of  the  defendant  only,  and  not  the  words  of  both  parties 
by  way  of  agreement  as  it  is  here.  And  by  the  conclusion  of 
the  deed  it  is  said,  that  both  parties  had  sealed  (3)  it ;  and  there- 


(2)  S.P.  Vaug.  176.  Crowle  v.  Swin- 
dles. 1  Lutw.  493.  496.  Hilton  v.  Smith. 

(3).  It  appears  indeed  from  the  pro- 
fert,  that  the  defendant  had  sealed  the 
agreement ;  but  if  it  were  at  all  material 
towards  the  support  of  this  case,  that 
bath  parties  should  have  sealed  the  agree* 


roent,  they  do  not  appear  to  have  done 
so  here.  It  does  not  follow  because  the 
words  **  in  witness  whereof  we  do  put 
'*  our  hands  and  seals  "  are  used  in  the 
conclusion  of  the  agreement,  that  there- 
fore it  was  sealed  by  them.  On  the 
contrary,  it  has  been  decided,  that  these 
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PoRDAGs     fore  jttdgmrat  was  giTen  for  the  plamtifF(4),  whidi  ww  after* 
V.  Cole.      wards  a£Brmed  in  the  Exchequer-chamber^  Trin.  22  of  king 
'  Charks  the  Second. 


words  do  not  amount  to  an  ayerment 
that  the  parties  sealed  the  instmment : 
see  an£ki  ^1*  CMeU  v.  Vamghan^  and 
note(l). 

(4)  Almost  all  the  old  cases,  and 
many  of  the  modem  ones  on  this  subject, 
are  decided  upon  distinctions  so  nice 
and  technical,  that  it  is  very  difficult,  if 
not  impracticable,  to  deduce  from  them 
any  certain  rule  or  principle  by  which 
it  can  be  ascertained,  what  covenants 
are  independent^  and  what  dependent; 
and  of  course,  when  it  is  necessary  to 
aver  performance  in  tlie  declaration, 
and  when  not.    Thus,  if  A.  covenant 
with  B.  to  serve  him  for  a  year,  and  B^ 
covenant  with  A.  to  pay  him  lOiL,  it  is 
held  that  these  are  independent  cove- 
nants, and  A.  may  maintain  an  action 
against  B*  for  the  money  before  any 
service ;   but  if  B.  had  covenanted  to 
pay  him  lOl.far  the  service^  these  words 
make  the  service  a  condition  precedent, 
and  A,  cannot  enforce  payment  of  the 
money  until  he  has  performed  the  ser* 
vice.     So  where  A.  covenants  with  B. 
to  marry  his  daughter,  and  B.  covenants 
to  convey  an  estate    to   A.  and  the 
daughter  in  special  tail,  it  is  said  that 
though  A,  marry  another  woman,  or  the 
daughter  another   man,  still  A,  may 
have  an  action  against  B,  on  the  cove* 
nant ;  but  if  B.  had  covenanted  to  con- 
vey the  estate  for  the  came  qforeeaid, 
the  marriage  is  a  condition  precedent, 
and  no  action  will  lie  until  it  be  solem- 
nised.    15  H.  7. 10.  pi.  17-   Bro.  Cove- 
nant, 22.    12  Mod.  460.     Thorpe  v. 
Thorpe.  Hob.  106.  Lampleigh  v.  Broth- 
wait    Also  where  A.y  in  consideration 
of  10/.,  promised  to  deliver  to  B.  all  the 
books  of  the  law,  it  has  been  said,  that 
B.  may  bring  an  action  against  A.  for 


the  books  before  any  payment;  hot  if 
A.y  in  consideration  that  B.  wUt  pay 
him  10^,  will  deliver  to  him  all  the  books 
of  the  law,  B.  cannot  bring  an  action 
for  the  books  before  he  has  paid  the 
money.     1  Rol.  Rep.  125.    Everwrd  v. 
Hophinif  per  Cohe  C.  J.     So  where  B, 
covenanted  with  C  his  copyholder,  to 
assure  to  him  and  his  heirs  the  freehold 
and  inheritance  of  his  copyhold,  and  C, 
in  consideration  of  the  same  perjbrmedf 
covenanted  to  pay  such  a  sum,  it  was 
adjudged  that  this  was  a  condition  pse- 
cedent,  and  B.  must  make  the  assurance 
before  he  is  entitled  to  the  money ;  bat 
if  the  words  had  been,  in  consideration 
of  the  said  covenant  to  be  performed, 
B.  might  bring  an  action  for  the  money 
before  he  made  the  assurance.    3  Leon. 
219.  Broea8*s  case.    And  lastly,  where 
articles  of  agreement  were  made  be- 
tween A.  and  B.  and  a  coveaant  by  ^., 
that,  for  the  condderation  thereifter 
expressed,   he   should   convey  certain 
lands  to  JB.  in  fee^  and  B^,  on  his  part, 
for  the  consideration  aforesaid,  cove- 
nanted to  pay  a  sum  of  money  to  AL  ; 
it  was  held,  that  these  were  independent 
covenants,  and^.  might  bring  an  action 
for  the  money  before  any  conveyance 
of  the  lands.      1-  Rol.  Abr.  415.  pL  S. 
S.C.  cited  12  Mod.  469.     Thorpe  v. 
Thorpe.  1  Ld.  Raym.  665, 666. 1  Lntw. 
251,  252.       There    are    many    other 
authorities  of  a  similar  nature  which  I 
refer  the  reader  to.     1  Rol.  Rep.  336. 
Spanish  Ambassador  v.  GiJffML  Telv. 
133, 134.  BeUisworth  v.  Campion.  Hob. 
88.  Nichols  V.  Raynbred.     1  Lev.  293. 
^ang  v.    Turner.    Hard.   108,   103. 
GUfbonsv.Prewd.  I  Sir.  5SS.  Bladkwell 
v.  Niash.    Ibid.  712.  Bawsomv.  Mger, 
1  Wils.8a  Martindaley.  Fisher.  Henee 


Mich.  21  Car.  II.  Regis 


320  i 


it  appears  that  the  judges  in  these  cases 
seem  to  have  founded  their  construc- 
tion of  the  independency  or  dependency 
of  covenants  or  agreements  on  artificial 
and  subtle  distinctions,  without  regard- 
ing the  intent  and  meaning  of  the  parties. 
For  the  rule  which  is  contained  in  them 
all  seems  clear  and  indisputable ;  that 
where  there  are  several  covenants,  pro- 
mises, or  agreements,  which  are  inde- 
pendent of  each  other,  one  party  may 
bring  an  action  against  the  other  for  a 
breach  of  his  covenants,  &c.  without 
averring  a  performance  of  the  cove- 
nants, &c«  on  his,  the  plaintiffs  part; 
and  it  is  no  excuse  for  the  defendant  to 
allege  in  his  plea  a  breach  of  the  cove- 
nants, &c.  on  the  part  of  the  plaintiff; 
according  to  Justinian's  rule  in  the  civil 
law^  "  Qui  actionem  habei  ad  rem  reciu 
"  perandamy  ipsam  rem  habere  videturJ* 
Justin,  de  Regulis  Juris,  361.  But 
where  the  covenants,  &c.  are  dependent^ 
it  is  necessary  for  the  plaintiff  to  aver  and 
prove  a  performance  of  the  covenants, 
&c  on  his  part,  to  entitle  himself  to  an 
action  for  the  breach  of  the  covenants 
on  the  part  of  the  defendant ;  and  so  are 
also  7  Rep.  10.  a,  b.  Ughired's  case. 
Doug.  690.  3d  ed.  Kingston  v.  Preston, 
cited  in  Jones  v.  Barkley,  The  diffi- 
culty lies  in  the  application  of  this  rule 
to  the  particular  case.  It  is  justly  ob- 
served, that  covenants,  &c.  are  to  be 
construed  to  be  either  dependent  or 
independent  of  each  other,  according 
to  the  intention  and  meaning  of  the 
parties,  and  the  good  sense  of  the  case ; 
and  technical  words  should  give  way  to 
such  intention.  1  T.  R.  645.  Hotham 
V.  East  India  Company.    6  T.  R.  668. 


Porter  yJ  Shephardm  Ibid.  571*  Camp* 
bell  V.  Jones.  7  T.  R.  ISO.  Morton  v. 
Lamb,  In  order  therefore  to  discover 
that  intention,  and  thereby  to  learn, 
with  some  degree  of  certainty,  when 
performance  is  necessary  to  be  averred 
in  the  declaration,  and  when  not^  it  may 
not  be  imp  roper  to  lay  down  a  few  rules, 
which  will  perhaps  be  found  useful  for 
that  purpose. 

I.  If  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any 
other  actf  and  the  day  is  to  happen,  or 
may  happen,  before  the  thing  which  is 
the  consideration  of  the  money,  or  other 
act,  is  to  be  performed,  an  action  may 
be  brought  for  the  money,  or  for  not 
doing  such  other  act  before  performance ; 
for  it  appears  that  the  party  relied  upon 
his  remedy^  and  did  not  intend  to  make 
the  performance  a  condition  precedent : 
and  so  it  is  where  no  time  is  fixed  for  per- 
formance of  that,  which  is  the  consider- 
ation of  the  money  or  other  act  Dyer, 
76.  a.  in  margine.  1  Salk.  171-  Thorpe 
V.  Thorpe.     S.  C.   1  Ld.  Raym.  GSS. 

1  Lutw.  250.  12  Mod.  461.  1  Vent  177. 
Peter  v.  Opt«,  per  Hale  C.  J.  2  Saund. 
S50.S.C.  1  Salk.  113.  CaUonelw.Briggs. 

2  H.  Black.  389.  Terry  v.  Duntze.  6 
T.R.572.  Campbell  y,  Jones,  (a)  This 
seems  to  be  the  ground  of  the  judgment 
in  this  case  of  Pordage  v.  Cole^  the 
money  being  appointed  to  be  paid  on 
a  fixed  day,  which  might  happen  before 
the  lands  were,  or  could  be,  conveyed. 
And  upon  the  same  ground  is  48  Edw.  3. 
2,  3.  decided.  Lord  Holty  in  Thorpe  v. 
Thorpe,  12  Mod.  46  L  I  Lutw.  250, 251., 
observes,  that  the  report  of  48  Edw.  3., 
in  7  Rep.  10  b.,   Ughtred^s  case,  is  in- 


(a)  [1  B.  &  Ad.  124.  Ikin  v.  Brook. 
4  C.  &  P.  309.  Irving  v.  King.  10  A. 
&E.50.  Mattock  v.Kinglahe.  2P.& 
D.  343.  S.  C.  10  A.  k  E.  793.  Lord 
Hovoden  v.  Simpson.     2  P.  &  D.  714. 


S.C.  9M.&W.315.  Pistor  V.  Cater. 
10  M.  &  W.  355.  WiUts  v.  Smith.  See 
also  1  Bing.  N.  C.  671.677.  Alexander 
V.  Gardner.    1  Scott,  630.  S.  C] 


320  c 


Pordage  verms  Cole. 


correct  It  is  thus  put  in  that  book. 
Sir  Richard  Pool  covenants  with  Sir 
Ralph  Tolcelser  to  serve  him  with  three 
esquires  in  the  wars  of  Prance;  Sir 
Ralph  Tolcelser  covenants,  in  consider- 
ation of  those  services,  to  pay  him  so 
much  money;  and  it  is  said,  that  an 
action  will  lie  for  the  moiley  before  any 
service.  But  in  the  book  at  large  the 
case  will  be  found  to  have  been  ad- 
judged upon  the  above-mentioned  rule. 
The  report  is  this  —  Sir  Richard  Pool 
covenants  with  Sir  Ralph  Tolcelser  to 
serve  him  with  three  esquires  in  the 
wars  of  Prance ;  and  Sir  Ralph  cove- 
nants with  him  to  pay  so  much  money 
for  the  service ;  and  it  was  further 
agreed  that  half  the  money  should  be 
paid  in  England  on  a  certain  day  before 
they  went  for  Prance  ;  and  the  rest  by 
quarterly  payments  (which  also  might 
incur  before  the  service):  and  it  was 
held  that  an  action  might  be  brought 
for  the  money  before  the  service. 

But,  2.  when  a  day  is  appointed  for 
the  payment  of  money,  &c.  and  the  day 
is  to  happen  c^ier  the  thing  which  is  the 
consideration  of  the  money,  &c.  is  to 
be  performed,  no  action  can  be  main- 
tained for  the  money,  &c.  before  per- 
formance. 1  Salk.  171.  Tliorpe  v. 
Thorpe^  2d  Resolution.    12  Mod.  462. 


1  Ld.  Raym.  665.     1  Lutw.  251.  Dyer, 
76.  a.  pi.  30.  (6) 

S.  Where  a  covenant  goes  only  to 
part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be 
paid  for  in  damages,  it  is  an  indepen- 
dent covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant 
on  the  part  of  the  defendant,  without 
averring  performance  in  the  declaration. 
As  where  A,  by  deed  conveyed  to  B. 
the  equity  of  redemption  of  a  plantation 
in  the  West  Indies,  together  with  the 
stock  of  negroes  upon  it,  in  consider- 
ation of  500/.  and  an  annuity  of  1601. 
for  life,  and  covenanted  that  he  had  a 
good  title  to  the  plantation,  was  law- 
fully possessed  of  the  negroes,  and  B, 
should  quietly  enjoy :  and  J?,  cove- 
nanted that,  A.  well  and  truly  perform-^ 
ing  all  and  every  thing  therein  contained 
on  his  part  to  be  performed,  he  would 
pay  the  annuity:  in  an  action  by  A. 
against  R,  on  this  covenant,  the  breach 
assigned  was,  the  non-payment  of  the 
annuity :  plea,  that  AL  was  not  at  the 
time  legally  possessed  of  the  negroes  on 
the  plantation,  and  so  had  not  a  good 
title  to  convey.  The  court  of  K.  61  on 
demurrer  held  the  plea  to  be  ill,  and 
added,  that  if  such  plea  were  allowed, 
any  one  negro,  not  being  the  property 


(ft)  Therefore,  where  a  ship  was  let 
to  freight  at  a  certain  sum  per  month, 
to  be  paid  on  her  final  discharge  at  the 
end  of  the  voyage,  and  she  was  lost  in 
the  middle  of  the  voyage,  it  was  held 
that  no  action  could  be  maintained  for 
any  freight  Byrne  v.  Pattinson^  Abbot 
on  Shipping,  347.  8  East,  473.  Smith 
V.Wilson.  [2  Bing.N.C. 555.  Mitchell 
v.  Darthez.  2  Scott,  771 .  S.  C]  So  where 
freight  was  to  be  paid  on  the  ship^s  ar- 
rival at  her  first  destined  port,  and  she 
was  lost  before  her  arrival.    2  B  &  A. 


17.  Gibbon  v.  Mendez.  But  where  ft 
day  is  specified  for  the  performance  of 
certain  works,  and  money  is  to  be  paid 
on  performance,  although  the  works  be 
not  performed  on  the  day  specified,  yet 
an  action  may  be  maintained  for  the 
money  when  they  are  performed,  and 
the  party  who  is  to  pay  the  money  must 
have  recourse  to  a  cross  action  for  any 
damages  occasioned  by  the  delay.  Cock 
V.  Curtoys,  K.B.  M.  T.  2  Geo.  4.  M.  S. 
[8  Bing.  N.  C.  737.  Imcos  v.  Godwi%* 
4  Scott,  502.  S.  C] 
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of  A^  would  bar  the  action.  E.  71 
17  Geo.  3.  K.  B.  Boon  v.  Ei/re.  1  H. 
Black.  27S.  note  (a).  2  Black.  Rep. 
1312.  S.  C.  The  whole  consideration 
of  the  covenant  on  the  part  of  S*  the 
purchaser  to  pay  the  money,  was  the 
conveyance  by  A.  the  seller  to  him  of 
the  equity  of  redemption  of  the  plant- 
ation, and  also  the  stock  of  negroes  upon 
it.  The  excuse  for  non-payment  of  the 
money  was,  that  A.  had  broke  his  cove- 
nant as  to  part  of  the  consideration, 
namely,  the  stock  of  negroes.  But  as 
It  appeared  that  A.  had  conveyed  the 
equity  of  redemption  to  B.y  and  so  had 
in  part  executed  his  covenant,  it  would 
be  unreasonable  that  B.  should  keep 
the  plantation,  and  yet  refuse  payment, 
because  A.  had  not  a  good  title  to  the 
negroes.  6  T.  R.  573.  per  Askhurst  J. 
Besides,  the  damages  sustained  by  the 
parties  would  be  unequal,  if  ^.'s  cove- 
nant were  held  to  be  a  condition  pre- 
cedent 1  H.  Black.  279.  Duke  of 
St,  AWan's  v.  Shore.  For  A.  on  the 
one  side  would  lose  the  consideration 
money  of  the  sale,  but  ^.*s  damage  on 
the  other  might  consist  perhaps  in  the 
loss  only  of  a  few  negroes*  So  where  it 
was  agreed  between  (7.  and  D.  that,  in 
consideration  of  500/.,  C  should  teach 
Z).  the  art  of  bleaching  materials  for 
making  paper,  and  permit  him^  during 
the  continuance  of  a  patent  which  C 
had  obtained  for  that  purpose,  to  bleach 


such  materials  according  to  the  specifi- 
cation ;  and  C,  in  consideration  of  the 
sum  of  250/.  paid,  and  of  the  further 
sum  of  250/.  to  be  paid  by  J9.  to  him, 
covenanted  that  he  would  with  all  pos- 
sible expedition  teach  Z>.  the  method 
of  bleaching  such  materials,  and  />. 
covenanted  that  he  would,  on  or  before 
the  24th  of  February  1794,  or  sooner, 
in  case  C,  should  before  that  time  have 
taught  him  the  bleaching  of  such  mate- 
rials, pay  to  C  the  further  sum  of  250/. ; 
in  covenant  by  C.  against  2>.  the  breach 
assigned  was  the  non-payment  of  the 
250/.  Demurrer,  that  it  was  not  averred 
that  C.  had  taught  D.  the  method  of 
bleaching  such  materials.  But  it  was 
held  by  the  court,  that  the  whole  consi- 
deration of  the  agreement  being,  that 
C,  should  permit  D.  to  bleach  materials 
as  well  as  teach  him  the  method  of 
doing  it,  the  covenant  by  C  to  teach 
formed  but  part  of  the  consideration, 
for  a  breach  of  which  J9.  might  recover 
a  recompence  in  damages.  And  (7. 
having  in  part  executed  his  agreement 
by  transferring  to  J9.  a  right  to  exercise 
the  patent,  he  ought  not  to  keep  that 
right  without  paying  the  remainder  of 
the  consideration,  because  he  may  have 
sustained  some  damage  by  2>.'s  not  hav- 
ing instructed  him;  and  the  demurrer 
was  overruled.  6  T.  R.  570.  Camp- 
bell v.  Jones,  (c)  Hence  it  appears 
that  the  reason  of  the  decision  in  these 


(c)  See  10  East,  295.  Ritchie  v.  At- 
kinsoHf  which  was  decided  upon  the 
same  grounds.  Also  10  East,  555. 
Harelock  v.  Geddes.  12  East,  389. 
Davidson  v.  Gwynne.  3  M.  &  S.  308. 
Storer  v.  Gordon.  8  Taunt576.  Fother- 
gill  V.  Walton.  2  B.  Moore,  630.  S.  C. 
[4  Doug.  356.  Ohlsen  y.  Drummond. 
4Bing.  409.  Carpenter  v.Cresswell.  I 
Moo.  &  P.  66.  S.  C.  2  B.  &  Ad.  822. 829. 
831.  Rose  V.  Poulton.     4  A.  &  E.  599. 

VOL.  I. 


Franklin  v.  Miller.  3  Bing.  N.  C.  355. 
Staffers  v.  Curling.  3  Scott,  740.  S.  C. 
3  Bing.  N.C.  737.  Lucas  v.Godwin.  4 
Scott,  502.  S.  C.  2  M.  &  Cr.  1 92.  Lloyd 
V.  Loyd.  4  Bing.  N.  C.  105.  Dallman 
V.King.  5 Scott, 382.  S. C.  4M.&W. 
734. 747.  Corrall  v.  CattelL  1  Mann.  & 
Gr.  841 .  851 .  Clark  v.  Morrell.  2  Scott, 
17.  S.  C.  But  see  abo  5  B.  &  C.  269. 
Whitcher  v.  Hall.  Post,  Vol.  II.  352,  et 
seq.  notes  to  Peeters  v.  Opie.  Where  the 
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and  other  similar  cases,  besides  the 
inequality  of  the  damages,  seems  to 
be,  that  where  a  person  has  received  a 
pari  of  the  consideration  for  which  he 
entered  into  the  agreement,  it  would  be 
unjust  that  because  he  has  not  had  the 
whole^  he  should  therefore  be  permitted 
to  enjoy  that  part  without  either  paying 
or  doing  any  thing  for  it  Therefore 
the  law  obliges  him  to  perform  the 
agreement  on  his  part,  and  leaves  him 
to  his  remedy  to  recover  any  damage 
he  may  have  sustained  in  not  having 
received  the  whole  consideration.  And 
hence,  too,  it  seems  it  must  appear  upon 
the  record  that  the  consideration  was 
executed  in  pari  :  As  in  Boon  v.  JSyre, 
above-mentioned,  the  action  was  on  a 
deed,  whereby  the  plaintiff  had  con- 
veyed to  the  defendant  the  equity  of 
redemption  of  the  plantation;  for  the 
defendant  did  not  deny  the  plaintiff's 
title  to  convey  it:  So  in  Campbell y. 
Janes^  the  plaintiff  had  transferred  to 
the  defendant  a  right  to  exercise  the 
patent  Therefore,  if  an  action  be 
brought  on  a  covenant  or  agreement 
contained  in  articles  of  agreement  or 
other  executory  contract  where  the 
whole  is  future,  it  seems  necessary  to 
aver  performance  in  the  declaration  of 
the  whole,  or  at  least  of  part  of  that 
which  the  plaintiff  has  covenanted  to 
do ;  or  at  least  it  must  be  admitted  by 


the  plea  that  he  has  performed  part 
As  where  A^  by  articles  of  agreement, 
in  consideration  of  a  sum  of  money  to 
be  paid  to  him  by  B.  on  a  certain  day, 
covenants  to  convey  to  B.  on  the  same 
day  a  house  together  with  the  fixtures 
and  furniture  therein,  and  that  he  was 
lawfully  seised  of  the  house,  and  pos- 
sessed of  the  fixtures  and  furniture;  in 
an  action  against  B*  for  the  money,  A. 
must  aver  that  he  conveyed  either  the 
whole  of  the  premises,  or  at  least  the 
house,  to  B.y  or  it  must  be  admitted  by 
B.  in  his  plea  that  A.  did  convey  the 
house,  but  was  not  lawfully  possessed  of 
the  furniture  or  fixtures,  (df) 

4.  But  where  the  mutual  covenants 
go  to  the  whole  consideraHoH  on  both 
sides,  they  are  mutual  conditions,  and 
performance  must  be  averred.  1  Vent 
147.  Large  v.  Cheshire,  1  H.  BUck. 
270.  Duke  of  St  AWans  v.  Share. 

5.  Where  two  acts  are  to  be  done  at 
ihe  same  time,  as  where  A.  covenants  to 
convey  an  estate  to  B,  on  such  a  day, 
and  in  consideration  thereof  B.  cove- 
nants to  pay  A.  a  sum  of  money  on  the 
same  day,  neither  can  maintain  an  action 
without  shewing  performance  of,  or  an 
offer  to  perform,  his  part,  though  it  is 
not  certain  which  of  them  is  obliged  to 
do  the  first  act:  and  this  particularly 
applies  to  all  cases  of  sale.  1  Salk.  1 12. 
113.    CaUond  v.  BHggs.    Ibid.  171. 


consideration  for  the  payment  of  money 
is  entire  and  indivisible,  as  where  the 
benefit  expected  by  the  defendant  under 
the  agreement  is  to  result  from  the  en- 
joyment of  every  part  of  the  considera- 
tion jointly,  so  that  the  money  payable 
is  neither  apportioned  by  the  contract, 
nor  capable  of  being  apportioned  by  a 
jury,  no  action  is  maintainable,  if  any 
part  of  the  consideration  has  failed ;  for, 
being  entire,  by  failing  partially,  it  fails 
altogether.    4M&W.295.  Chanter y. 


Leese.  5  M.  &  W.  698.  S.  C.  in  Cam. 
Scacc  Where  the  plaintiff  has  been 
guilty  of  a  breach  of  contract  on  his 
part,  which  goes  only  to  part  of  the  con- 
sideration, the  defendant  may  give  evi- 
dence of  such  breach  in  mitigation  of 
damages.  1  Cr.  k  M.  832.  Allen  v. 
Cameron.    3Tyrw.907.  S.C] 

(d)  [4  M.  &  W,  295.  Chanter  v. 
Leese.  5  M.  &  W.  698.  S.  C.  in  Cam. 
Scacc.^ 
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Thorpe  ▼.  Thorpe.  2  Salk.  623.  Lan- 
cashire V.  KiUingworth.  Doug.  691. 
Sd  ed.  Kingston  v.  Preston,  Ibid.  684. 
Jones  V.  BarkUy.  4  T.  R.  761. 
Goodisson  v.  Nunn.  6  T.  R.  665. 
Porter  v.  Shephard.  7  T.  R.  125. 
Morton  v.  Zamd.  8  T.  R.  366,  Glaze- 
brook    V.    Woodrow.      2  Saund.   852. 


Peelers  v.  Opie,  note  (5).  2  H.  Black. 
178.  /VcncA  V.  CkimpbelL  Ibid.  123. 
Phillips  V.  Fielding.  2  Saund.  106. 
Holdipp  V.  Ofii^ay.  1  East,  208. 
Rawson  v.  Johnson.  Ibid.  619.  J7aird 
V.  FTodl^m.  4.  East,  477.  ^a//  v. 
Cazenove.      6  East,   555.    Martin  v. 


(«)  7  T,  R.  381.  Cook  V.  Jennings.    352,    ef  w^-.     note  (3)   to  Peeters  v. 
8  Taunt  62.  Ferry  v.  Williams.     I  B.     Opie.2 
Moore,  498.  S.  C.     [See  post,  Vol.  II. 


Pomfret  versits  Ricroft. 
HiL  20  &  21  Car.  II.  Regis.  Rol.  369. 


[  821  ] 
Case  55. 


/COVENANT:  the  plaintiff  declares  that,  by  indenture  aciVentae. 
^^  made  between  them,  the  defendant  had  demised  and  pKeb.^ siys^^ 
granted  to  the  plaintiff  a  messuage  and  piece  of  land  contain-  54s.  569.  &  C. 
ing  so  many  feet,  save  and  except  a  small  piece  of  land  lying  745,  3^  J^|^ 
on  the  south-west  comer  thereof,  upon  wnich  a  pump  was  *j»dinBushv. 
standing,  in  the  parish  of  St.  Leonard  Shoreditch  in  Middlesex,  sss.    If  a  lease 
imd  aU  waya,  pasaagee,  &c  together  with  the  use  and  occupa-  ^^^' 
tion  of  the  pump  in  conmion  with  the  other  tenants  of  the  piece  of  land, 
defendant  there;  to  have  for  31  years.     And  the  plaintiff  ooThich^^*""* 
assigns  the  breach,  that  the  defendant  during  the  said  term  pump  stands, 
did  not  repidr  the  pump ;  but  the  defendant  afterwards,  and  J^^  pLmJ^he 
before  the  end  of  the  term,  to  wit,  on  the  29th  day  of  Septem-  lessee  may  te- 
ber  in  the  16th  year  of  the  now  king,  did  permit  the  pump  to  bu 'no  action  ^' 
be  in  decay,  broken,  ruinous,  prostrate  and  totally  spoiled,  of  covenant  lies 
and  did  also  permit  the  fountain  and  water  of  the  pump  to  be  lessor  for  not 
filled,  choaked,  and  spoiled  with  earth,  mud,  and  rubbish,  'ep*iringit. 
for  want  of  repairing  thereof  by  the  defendant,  and  did  suffer 
the  pump  to  remain  so  in  decay,  broken,  ruinous,  prostrate, 
and  spoiled,  and  the  fountain  and  water  of  the  pump  so  fiUed, 
choaked,  and  spoiled,  from  the  said  29th  day  of  September  in 
the  said  16th  year  of  the  now  king  hitherto,  and  the  same  are 
not  repaired,  maintained,  or  amended,  whereby  the  plaintiff, 
could  not,  nor  yet  can,  have  the  use  and  occupation  of  the 
pump,  according  to  the  form  and  effect  of  the  said  indenture ; 
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PoMFRBT  V.    but  the  plaintiff  by  reason  thereof  hath,  during  the  whole 

Ricroft.     i]jjyQ  aforesaid,  totally  lost  and  been  deprived  of  the  whole  use, 

'  benefit  and  advantage  of  the  pump ;  and  so  the  plaintiff  said 

that  the  defendant  had  broken  his  covenant,  to  the  damage, 

&C. ;  on  which  declaration  the  defendant  demurred  in  law. 

And  after  ai^ument  by  Simpson  for  the  defendant,  and  Jones 
for  the  plaintiff,  Kelynge  chief  justice,  JRainsford  and  Morton 
justices,  gave  judgment  for  the  plaintiff,  that  the  action  weU 
lay  on  this  ground,  namely,  that  when  the  use  of  a  thing  is 
demised,  and  the  thing  falls  to  decay,  so  that  the  lessee  cannot 
have  the  use  and  benefit  of  it,  he  shall  have  his  action  of  cove- 
nant therefore  on  the  word  demisit^  which  raises  a  covenant  in 
law.     And  their  reasons  were,  because  the  lessee  himself  can- 
not repair  it,  not  having  any  interest  either  in  the  pump,  or  in 
[  322  ]     the  land  upon  which  it  stands ;  for  it  appears  that  the  land 
where  the  pump  stands  was  specially  excepted  out  of  the  lease, 
so  that  no  interest  therein  passed  to  the  lessee  who  is  the  plain- 
tiff.    If  then  the  lessor  will  not  repiur  it,  he  not  only  avoids 
hb  own  grant,  but  the  lessee  will  also  be  deprived  of  the  be- 
nefit which  he  ought  to  have,  and  which  perhaps  induced  him 
to  give  a  greater  fine  or  rent  for  a  lease  of  his  house ;  and  yet 
he  cannot  help  himself,  but  will  be  wholly  without  remedy 
If  one  grant  by  unless  Ihis  action  of  covenant  lies.     And  they  put  the  case, 
ooune, Indstop  *^**  '^  *  ™*^  grants  by  deed  a  watercourse,  now  if  the  grantor 
it,  the  grantee     stops  it,  the  grantee  shall  have  an  action  of  covenant  against 
artion^orcwe-    bim.     So  if  a  lease  be  made  of  a  house  and  estovers,  and  the 
nant    So  if  a    lessor  destroy  all  the  wood  out  of  which  the  estovers  were  to 
of  a  house  and    be  taken,  the  lessee  shall  have  an  action  of  covenant  against 
estoTen,andthe  ^^  lessor.     So,  by  Rainsfordy  if  a  man  demise  by  deed  a  mid- 
all  the  wood,      die  room  in  a  house,  and  afterwards  will  not  repair  the  roof, 
lessee  shall  have  ^j^greby  the  lessee  cannot  enjoy  the  middle  room,  an  action 
covenant.  of  Covenant  lies  for  him  against  his  lessor.  (1)     Wherefore 

they  held  that  the  plaintiff  should  have  judgment. 


(1)  It  should  seem  from  the  principle 
of  this  case,  that  the  lessor  is  not  bound 
to  repair  the  roof,  nor  subject  to  an 
action  for  not  doing  so,  without  an 
agreement  by  him  for  that  purpose. 
Neither  does  it  follow  that  thb  non- 
feasance will  prevent  the  lessee  from 
occupying  the  room ;  for  he  may  repair 
the  roof  himself  as  incident  to  the  de- 


mise* In  all  probability,  Rainrford  J. 
had,  in  his  mind  a  case  in  Keilw.  98.  b., 
which  is  reported  as  a  doubtful  one^ 
but  said  to  have  been  the  opinion  of 
Fairfax  C.  J.  and  Bmdnell  J.  in  K.  B., 
that  if  a  man  who  has  the  upper  chamber 
of  a  house,  neglect  to  repair  the  roof  to 
the  damage  of  him  who  has  the  under 
chamber^  an  action  upon  the  case  will 
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Twysden  justice  contra  totisviribuSy  and  that  the  action  here  Pomfret  v. 

does  not  lie.    But  he  agreed  to  the  cases  above  put,  that  where  Ricroft. 
a  man  grants  a  watercourse  and  afterwards  stops  it,  or  demises  ^ 

a  house  and  estovers   and   afterwards   destroys  the  wood,  foramUfea- 

in  such  cases  the  party  ffrieved  shall  have  his  remedy  by  action  ■■"*?»  **"*  ^  * 

^,  ,„,  /^ii  nonfeaaance.  (a) 

of  covenant ;  for  these  are  wilful  v^\a  of  the  lessor  or  grantor, 
and  it  is  a  misfeasance  in  him  to  annul  or  avoid  his  own 


lie  :  80  if  he  who  has  the  under  chamber 
does  not  underpin  and  support  it.  And 
the  same  thing  is  mentioned  doubtfully 
in  1 1  Mod.  7,  8.  Anon.  In  F.  N.  B. 
127.  b.  there  is  a  writ  commanding  the 
mayor  and  sheriff  of  a  town  to  summon 
one  before  them  for  not  repairing  the 
lower  room  of  a  house  to  the  damage 
of  him  who  has  the  upper  room,  which 
by  the  custom  of  the  said  town  he  was 
bound  to  repair.  It  is  difficult  to  say, 
upon  what  other  ground  than  custom, 


such  an  action  can  be  supported.  It 
does  not  seem  to  fall  within  the  maxim, 
of  *'  sic  utere  tuo  ut  ne  alienum  ladas  ;" 
for  that  maxim  almost  always  applies  to 
some  act  which  is  done  by  one  man  to 
the  prejudice  of  another.  (6)  And  in 
Tenant  y.  Goldwin,  6  Mod.  314.  1  Salk. 
861.  the  court  of  K.  B.  doubted  the 
case  in  Keilway,  and  said  that  the  writ 
in  F.  N.  B.  127.  b.  is  grounded  upon 
the  custom,  (c) 


(a)  See  7  East,  116.  modes  v.  Bui- 
lard,  where  the  defendant  demised  to 
the  plaintiff  a  messuage  and  the  use  of 
a  pump  in  the  yard  jointly  with  the  de- 
fendant whilst  the  same  should  remain 
iherCf  plaintiff  paying  half  the  repairs. 
It  was  held  that  the  words  in  italics 
gave  the  defendant  a  power  of  remov- 
ing the  pump  without  incurring  a  breach 
of  covenant. 

(ft)  [Accordingly,  if  the  owner  of 
a  house  granted  an  upper  room,  with 
a  reservation  of  the  lower  room,  he 
would  be  liable  in  an  action  of  cove- 
nant, if  he  were  to  remove  the  supports 
of  the  upper  room ;  for  he  is  not  entitled 
to  defeat  his  own'  act  by  taking  away 
the  underpinnings  from  the  upper 
room.  5  M.  &W.  71.  per  Parhe  B. 
And  he  would,  it  should  seem,  be  liable 
also  to  an  action  on  the  case ;  for  it  has 
been  held,  that  if  a  man  grants  land, 
reserving  the  mines  below  it,  and  also 
the  power  of  entering  upon  the  surface 


of  the  land  in  order  to  do  such  acts  as 
may  be  necessary  for  the  purpose  of 
getting  the  mines,  he  is  liable  to  an 
action  on  the  case  for  damage  occa- 
sioned to  the  surface  by  working  the 
mines  to  such  an  extent,  as  not  to  leave 
a  sufficient  support  for  it  in  the  state  it 
was  at  the  time  of  the  grant  5  M.  & 
W.  60.  Harris  v.  Ryding,  —  See  fur- 
ther as  to  the  application  of  the  maxim 
«<  sic  utere  tuo,""  &c.  Post,  Vol.  11. 
401  a.  note  to  Smith  v.  Martin."] 

(c)  An  action  on  the  case  will  lie  for 
not  repairing  a  fence,  whereby  the  plain- 
tiff is  injured.  [I  B.  &  A.  59.  Booth  v. 
Wilson,']  But  such  action  must  be 
brought  against  the  occupier  of  the 
land,  not  against  the  owner.  4  T.  R. 
SI 9.  CheeJuim  v.  Hampson.  [2  H. 
Bl.  349.  Payne  v.  Bogers.  Where  the 
per  quod  declared  upon  was^  that  the 
plaintiff's  horses  escaped  into  the  de- 
fendant's close,  and  were  there  killed 
by  the  falling  of  a  haystack;  it  was  held 
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PoMFRKT  V.  grant  (2)    Bat  in  this  case  there  is  no  misfeasance,  but  only 

Ricroft.  ^  ntmfeasance^  for  which  no  action  lies.   Ab  in  the  case  where 

'        '        '  I  grant  a  way  over  my  land,  I  shall  not  be  bomid  to  repurit. 

The  grantor  <x  -./»-ri»i»  •        i»  •    ^^  /•ai_ 

a  way  is  not  Dut  if  I  voluntanly  stop  it,  an  action  lies  against  me  tor  the 

bound  to  re.  miafeaBance ;  but  for  the  bare  nonfeasance,  xnz.  in  not  repair- 
pair  it.  * 


(2)  For  this  is  equivalent  to  an  erne- 
Hon  in  other  cases  of  a  demise.  As 
where  a  lessee  is  ousted  either  by  the 
lessor  himself,  or  another  person  who  has 
a  prior  title  (</),  an  action  of  covenant 
lies  against  the  lessor  on  the  implied 


covenant  in  law  upon  the  word  demise, 
4  Rep.  80.  b.  Nokes's  case.  S.  C.  Cro. 
Eliz.  674..  ^Dyer,  257.  a,  pL  IS.  1  Rol. 
Abr.  519.  F.  pi.  1.  2  Leon.  104.  An- 
drew*a  case.  Cro.  Jac  73.  Style  ▼. 
Hearing,  (e)    But  it  is  not  necessary. 


that  the  damage  was  not  too  remote, 
and  that  the  action  was  maintainable. 
2  Y.  &  J.  391.  PoweU  v.  Salisbury. 
But  it  must  be  observed,  that  the 
general  rule  of  law  is,  that  I  am  bound 
to  take  care  that  my  beasts  do  not 
trespass  on  the  land  of  my  neighbour, 
and  he  is  only  bound  to  take  care  that 
his  cattle  do  not  wander  from  his  land, 
and  trespass  on  mine;  6  Mod.  314. 
Tenant  v.  Goldwin.  1  Taunt  529. 
ChurchiU  v.  Evans.  6  B.  &  C.  337. 
Boyle  v.  Tamlyn.  9  D.  &  R.  430.  S.  C. ; 
and  therefore,  this  kind  of  action  will 
only  lie  against  a  person  who  can  be 
shewn  to  be  bound  by  prescription  or 
special  obligation  to  repair  the  fence  in 
question  for  the  benefit  of  the  owner 
or  occupier  of  the  adjoining  land.  And 
no  man  can  be  bound  to  repair  for  the 
benefit  of  those  who  have  no  right 
Therefore  the  plaintiff  cannot  recover 
for  the  damage  occasioned  to  his  cattle 
by  their  escape  from  the  adjoining 
close,  through  the  defect  of  the  de* 
fendant*s  fences,  unless  the  plaintiff  had 
an  interest  in  that  close^  or  a  license 
from  the  owner  to  put  them  there ;  or, 
if  they  escaped  from  an  adjoining  high* 
way,  unless  they  were  lawfully  using 
the  highway,  that  is,  passing  and  re- 
passing  there.  2  H.  Bl.  527.  Dovaston 
v.  Payne. — The  ancient  remedy  was  by 


the  writ  de  eurid  daudendd^  which  lay 
for  the  tenant  of  the  ireebold  against 
another  tenant  of  land  adjoining  to 
compel  him  to  make  a  fence  or  wall, 
which  he  ought,  by  prescription,  to  make 
between  his  land  and  the  plaintiff's. 
This  writ  was  abolished  by  stat  3  &  4 
W.  4.  c  27.  8.  36.] 

(d)  Unless  the  lease  contain  a  cove- 
nant for  quiet  enjoyment  against  the 
lessor  and  those  who  claim  under  him ; 
in  which  case  no  action  will  lie  for  an 
eviction  by  a  person  who  has  a  prior 
title :  for  the  express  covenant  does  not 
extend  to  it,  and  the  implied  covenant 
does  not  arise;  since  expressum  facU 
cessare  taciturn.  4  Taunt  329.  Merritt 
V.  Frame.  [4  Bing.  N.  C.  678.  Line 
V.  Stephenson.  6  Scott,  447.  S.  C.  5 
Bing.  N.  C.  183.  7  Scott,  69.  S.  C.  in 
error.  See  also  post,  VoL  II.  p.  178,  ei 
seq.  notes  to  Wotton  v.  HeU.'] 

(t)  [So  where  a  lessee  assigns  and 
grants  over  his  lease  by  deed,  not  contain- 
ing a  covenant  for  quiet  enjoyment,  or  for 
indemnity  against  demands  of  rent  due 
to  the  superior  landlord  before  assign- 
ment, the  assignee,  if  distrained  upon 
for  such  rent,  may  bring  covenant 
against  the  assignor  founded  on  the  word 
*<  grant"  in  the  deed ;  and  consequently, 
if  upon  such  distress  he  has  paid  the 
rent  to  release  hb  own  goods,  he  cannot 
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ing  it  when  it  is  out  of  repair,  no  action  at  all  lies.  (3)    But  Pomfrst  v. 
if  any  action  had  been  maintainable  (4),  he  said,  that  it  would     Ricroft. 
be  rather  an  action  upon  the  case  than  action  of  covenant.  As   * 
if  the  lessor  enter  upon  the  lands  leased,  and  cut  down  the 

in  order  to  support  this  action,  that  the  Therefore,  where  a  man  demises  lands  to 
lessee  should  be  actually  evicted.  For  which  he  has  not  any  title,  an  action  of 
the  word  demise  implies  upower  to  lease,    covenant  will  lie  against  him,  although 


sue  the  assignor  tji  etssumpsit  for  the 
amount  paid,  upon  an  implied  promise 
to  indemnify ;  because  he  has  a  remedy 
of  a  higher  nature,  viz.  the  action  on 
the  covenant  9  A.  &  K  532.  Baber  v. 
Harris.  1  P.  &  D.  360.  S.  C.  On  the 
other  hand,  where  a  lessee  assigns  the 
lease  merely  by  deedpoUj  subject  to  the 
payment  of  the  rent  and  performance 
of  the  covenants,  and  the  assignee  fails 
to  keep  the  covenants^  whereupon  the 
lessor  sues  the  lessee  and  recovers 
against  him  for  the  breaches,  he  must 
not,  it  should  seem,  seek  his  remedy  by 
way  of  action  of  covenant  against  the 
assignee  (because  that  action  will  not 
lie  unless  against  a  person  who  by  him- 
self or  some  other  person  acting  on  his 
behalf  has  executed  a  deed  under  seal, 
or  who,  under  some  very  peculiar  cir* 
cumstances,  such  as  those  mentioned  in 
Co.  Litt  231.  a.,  has  agreed  by  deed  to 
do  a  certain  thing).  5  B.  &  C.  602.  per 
Abbott  C.  J.  Ibid.  609.  S.  C.  per  Lit- 
tkdtUe  J.  But  he  may  maintain  an 
action  on  the  case ;  5  B.  &  C.  589. 
Burnett  y.  Linch  ;  or,  it  is  conceived, 
assun^sit.  Ibid.  602.  609.  1  B.  &  Ad. 
424.  Marzetti  y.  WOliams,  by  Lord  Ten- 
terden.  The  ground  of  this  liability  of 
the  assignee  is,  that  during  the  con- 
tinuance of  his  interest  as  assignee, 
there  is  a  duty  on  his  part  which  arises 
from  the  mere  relation  between  the 
parties,  to  pay  the  rent  and  perform  the 
covenants ;  for  the  effect  of  the  assign- 
ment is,  that  the  lessee  becomes  a 
surety  to  the  lessor  for  the  assignee, 


who,  as  between  himself  and  the  lessor, 
is  the  principal,  bound,  whilst  he  is 
assignee,  to  pay  the  rent,  and  perform 
the  covenants  running  with  the  estate ; 
and  the  surety,  after  paying  the  debt,  or 
discharging  the  obligation  to  which  he 
is  liable,  has  his  remedy  over  against 
the  principaL  1  Cr.  &  M.  660. 
Wolveridffe  v.  Steward.  7  Mees.  Sc  W. 
530.  HumbU  v.  Langston.  Hence  it 
follows,  that  this  liability  in  the  assignee 
continues  no  longer  thui  his  interest  as 
such.  But  it  would  probably  be  held 
that  the  lessee  has  the  same  remedy 
over  against  each  subsequent  assignee, 
in  respect  of  breaches  committed  during 
the  continuance  of  the  interest  of  each. 
I  Cr.  &  M.  660.  It  may  be  here 
mentioned,  that  even  where  the  lessee 
assigns  the  lease  by  an  indenture  inter 
partes  executed  by  the  assignee,  '*  sub- 
^  ject  nevertheless  to  the  payment  of 
"  the  rent  and  the  performance  of  the 
<<  covenants  and  agreements  reserved 
**  and  contained  in  the  said  lease,*'  these 
latter  words  do  not  amount  to  a  cove- 
nant by  the  assignee  to  pay  the  rent 
and  keep  the  covenants  during  the 
whole  residue  of  the  unexpired  term, 
and  therefore  his  liability  ceases  when 
he  assigns  over.  1  Cr.  &  M.  644*.,  re- 
versing the  judgment  in  C.  P.  9  Bing. 
60.  Steward  v.  Wolveridge.  3  Moo.  & 
Sc561.  S.C.  4  M.  &  Cr.  540. /2ot(7% 
V.  Adams.  Secus,  where  he  covenants 
to  pay  the  rent  at  the  days  and  tiroes 
mentioned  in  the  lease.  2  Jones'  Rep. 
Irish  Exch.  294.  PameU  v.  Stewart^ 
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PoMPRET  V.    timber  trees  and  carry  them  away,  whereby  the  lessee  will 

'Ricroft.     loge  the  loppings  and  shade  of  them,  he  cannot  have  covenant, 

'  though  he  may  have  an  action  of  trespass,  or  upon  the  case, 

for  his  special  damage.  (5)    And  he  further  said,  that  cove- 


the  lessee  never  entered ;  for  he  is  not 
Dound  to  commit  a  trespass.  Hob.  12. 
Holder  v.  Taylor.  (/) 

(3)  This  principle  is  recognised  in 
Doug.  74^.  748.  3d  ed.  Taylor  v. 
Whitdieady  where  it  is  held  that  a  per- 
son who  has  a  private  way  cannot  jus- 
tify going  upon  the  adjoining  land, 
because  the  way  was  impassable,  {g) 
For  by  the  common  law  he  who  has  the 
use  of  a  thing,  as  in  this  case  the  grantee 
of  a  way,  ought  to  repair  it,  although 
BlacksUme  J.  in  his  Commentaries, 
2  Black.  36.  ed.  1765,  and  Comyns  C.B. 
in  his  Digest,  Chemin  (D.  6.),  seem  to 
express  an  opinion  that  the  right  of 
going  on  the  adjoining  land,  when  a 
road  is  out  of  repair,  extends  to  private 


as  well  as  public  ways.  But  on  looking 
into  the  authorities  cited  in  support  of 
this  opinion,  viz.  Sir  W.  Jones,  296, 
297*  by  Comyns,  and  1  Ld.  Raym.  725. 
1  Brownl.  212.  2  Show.  28.  by  Bkek- 
stone,  it  will  be  found  that  they  do  not 
warrant  it,  for  they  idl  seem  to  relate 
to  pttblic  ways  only.  However,  the 
grantor  of  a  private  way  may  be  bound 
either  by  express  stipulation  or  pre- 
scription to  repair  it.  But  in  an  action 
upon  the  case  against  him  for  n^lecting 
to  do  so,  it  is  sufficient  to  allege  gener- 
ally in  the  declaration,  that  he,  by  reason 
of  his  possession  of  the  close,  in  which 
the  way  is,  ought  to  repair  it ;  and  the 
special  matter  of  the  obligation  shall  be 
given  in  evidence  on  the  general  issue. 


(/)  [It  has  been  held,  in  the  case  of 
a  parol  lease,  that  he  who  lets  agrees 
to  give  possession,  and  not  merely  the 
chance  of  a  lawsuit ;  and  therefore,  that 
an  action  of  assumpsii  will  lie  against 
him,  assigning  as  a  breach  that  he  did 
not  give  possession.    5  Bing.  440.  Coe  v. 
Cfey.  3  Moo.  &  P.  57.  S.  C.    Where  the 
lessee's  ground  of  complaint  is,  that  the 
lessor  continues  in  possession,  and  will 
not  aUow  him  to  enter  pursuant  to  the 
lease,  whether  it  be  by  deed  or  parol, 
the  breach  assigned  in  the  action  by  the 
lessee  must  be  not  for  expelling  him, 
but  for  not  letting  him  in.  5  A.  &  £.  367- 
Hawhesv.Orton.  6  Nev.  &  M.  842.  S.C. 
It  must  be  observed,  that  if  the  lessee 
enters,  and  the  lessor  has  title  in  the 
first  instance,  the  covenant  by  him  in 
law  implied  from  the  word  <<  demise  " 
determines  with  his  estate.    Therefore, 
if  tenant  for  life,  with  remainder  over, 


demises  for  a  term  of  years  without  any 
express  covenant  for  quiet  enjoyment, 
and  the  lessee  is  evicted  by  the  re- 
mainder-man after  the  death  of  te- 
nant for  life,  but  before  the  expiration 
of  the  term,  the  lessee  cannot  maintain 
covenant  against  the  executor  of  the 
tenant  for  life  in  respect  of  such  evic- 
tion. 6  Bing.  656.  Adams  v.  Gibney, 
4  Moo.  &  P.  491.  S.  C.  Again,  when  it 
appears  on  the  face  of  a  lease  by  two 
lessors,  that  one  of  them  is  mortgagee, 
and  the  other  entitled  only  to  an  equity 
of  redemption  as  mortgagor,  a  covenant 
by  the  latter  cannot  be  implied ;  for  he 
b  a  stranger  in  law  to  the  estate,  and 
could  make  no  legal  demise,  and  there- 
fore a  covenant  by  him  cannot  be 
implied.  1  Cr.  &  J.  445.  Smiih  v. 
PoehUngton,^ 

(g)  S.  P.  4  M.  &  S.  387.  BuUtird  v. 
Harrison. 
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nant  does  not  lie  but  for  an  actual  ouster  of  the  land  demised,  Pomfrbt  v. 
and  in  such  action  the  possession  shall  be  recovered  as  in  an     Ricroft. 
ejectment.     Fitz.  Covenant,  23.     Judgment,  177.     And  he 
further  held  that  in  this  case  the  plaintiff  himself  being  the 


3  T.  R.  766.     Rider  v.  Smith.      See 
2  Saund.  113  a.  note(l). 

(4)  But  it  seems  certain  that  no 
action  whatever  will  lie. 

(5)  This  must  be  understood  of  a 
lease  for  life  or  years  in  which  there  is  not 
any  exception  of  the  trees.  4  Rep.  62.  b. 
Herlakenden's  case.  For  in  that  case 
the  lessee  has  by  his  lease  a  particular 
interest  in  the  trees,  such  as  the  mast  and 
fruit  of  them  and  shade  for  his  cattle, 
and  may  lop  them  if  the  body  of  the 
trees  receive  no  injury  by  it ;  therefore 
if  the  lessor  fells  them,  the  lessee  may 
maintain  an  action  of  trespass  against 
him,  and  will  be  entitled  to  recover  da- 
mages adequate  to  the  loss  of  his  parti- 
cular interest,  and  abo  for  the  entry  into 


his  land.  But  the  interest  of  the  body  of 
the  trees  remains  in  the  lessor  (A)  as  par- 
cel of  his  inheritance,  who  may  punish 
the  lessee  in  an  action  of  waste,  if  he  fells 
or  damages  any  of  them.  So  that  both 
the  lessor  and  lessee  have  an  interest  in 
the  trees.  Therefore,  if  a  stranger  cuts 
them  down,  each  of  them  shall  have  an 
action  against  him  to  recover  his  re- 
spective loss.  Harg.  &  Butl.  Co.  Litt 
57.  a.  note  (2).  Shev.^OB.  Biddlesford 
V.  Onslow.  But  where  the  trees  are 
excepted  in  the  lease,  the  lessee  has  no 
manner  of  interest  whatever  in  them, 
and  the  lessor  may  have  an  action  of 
trespass  against  him,  if  he  either  fells 
or  damages  them.  1  Ld.  Raym.  552. 
Ashmead  v.  Ranger,  (t)   In  many  cases 


(A)  [It  must  not,  however,  be  under- 
stood, that  the  trees  themselves  are  not 
demised ;  for  it  was  expressly  held  in 
Doe  V.  Loch,  2  A.  &  £.  705.  Doe  v. 
Lochy  4  Nev.  &  M.  807.  S.C.,  that  they 
are  demised  as  well  as  the  lands ;  and 
the  court  in  that  case  relied  on  the  very 
dictum  of  Twysden  J.  in  the  principal 
case,  to  which  the  note  above  is  ap- 
pended, as  reported  in  1  Vent.  44.,  that 
*<  he  conceived  that  if  the  lessor  cuts 
**  down  trees  growing  on  the  land  de- 
"  mised,  no  covenant  lies,  yet  the  trees 
are  demised  with  the  rest."  And  ac- 
cordingly, where  there  was  a  power  for 
a  tenant  for  life  to  grant  leases,  so  that 
the  ancient  rents  were  reserved,  and  the 
ancient  lease  excepted  from  the  demise 
all  timber  trees  and  trees  likely  to  prove 
timber  now  standing  &c.,  and  a  lease 
made  under  the  power  excepted  all 
timber  trees,  bodies  of  pollard  and  other 


trees  whatever  standing,  &c^  (leaving 
therefore  the  upper  part  of  the  latter 
class  of  trees,  from  which  lops,  tops,  and 
boughs  might  be  taken,  unexcepted,)  it 
was  held  that  the  latter  lease  was  not 
good ;  the  difference  in  the  exception 
varying  the  subject-matter  of  the  demise, 
and  therefore  the  rent  not  being  the 
ancient  rent  2  A  &  £.  705.  4  Nev.  & 
M.807.  S.C] 

(t)  [The  soU  on  which  timber  trees 
grow  is  not  excepted  by  the  words  *<  all 
**  timber  trees,"  but  only  nutriment  out 
of  the  land  sufficient  to  sustain  the  ve- 
getative life  of  the  trees.  1 1  Rep.  49.  b. 
Liford^  case.  Where,  however,  there 
was  a  lease  of  the  site  and  demesne  of  a 
manor^  **exceptis  et  semper  reservatis 
'*  omnibus  boscis,  subboscis,  &c."  it  was 
held  that  the  soil  itself  was  excepted. 
Cro.  Jac.  487.  Whistler  v.  Paslow. 
Hence  it  appears  that  there  is  a  dis- 
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Pomfret  versus  Kicroft. 


PoMFRET  r.  lessee  might  have  repaired  the  pump ;  for  although  neither  the 

RicROFT.  soil  itself  nor  the  pump  be  granted  to  him,  yet  by  the  grant  of 

'  *the  tMtf  of  the  pump  the  law  has  g^ven  to  him  this  liberty; /or 

^  -^  when  the  use  of  a  tJiing  is  granted,  every  iking  is  granted  hy 


the  reversioner  may  bring  an  action  as 
well  as  the  tenant  As  in  Jeffer  v.  Gif* 
ford^  4  Burr.  2141.9  an  action  by  the  re- 
versioner, for  erecting  a  wall,  whereby 
his  light  was  obstructed,  was  held  main- 
tainable.   The  question  in  all  cases  of 


this  kind  seems  to  be^  whether  the  in- 
jury complained  of  is  not  a  damage  to 
the  inheritance  as  well  as  to  the  lessee, 
so  that,  if  the  reversioner  wanted  to 
sell  the  reversion,  the  injury  would 
lessen  the  value  of  it  (Jk)  The  lessor  has 


tincUon  between  an  exception  of  woods 
and  underwoodSf  and  an  exception  of 
aU  timber  trees  ;  for,  by  the  former,  the 
soil  itself  on  which  the  woods  and  un- 
derwoods grow  is  excepted.  But  it  has 
been  held  otherwise  where  the  words 
"  woods  and  underwoods  *'  follow  the 
words  "  timber  and  other  trees,"  in  the 
same  clause  of  exception*  1  B.  &  Ad« 
622.  Legh  v.  ffecUd.] 

(k)  14  East,  489.  Queen's  College  v. 
Hallett.  And  it  must  be  expressly  stated 
in  the  declaration,  or  appear  by  neces- 
sary inference,  that  the  thing  com- 
plained of  is  of  a  permanent  nature 
injurious  to  the  reversion,  t  M.  &  S. 
234.  Jaehson  v.  Peshed.  [A  simple 
trespass,  even  accompanied  by  a  claim 
of  right  (as  an  entry  on  land  made  in 
exercise  of  an  alleged  right  of  way)  is 
not  sufficient  to  maintain  such  an  action. 
4  B.  &  Ad.  72.  Baxter  v.  Taylor.  I  Nev. 
&  M.  11.  S.C.  Nor  the  mere  obstruction 
of  a  way  belonging  to  the  estate ;  2  M.  & 
Rob.  34.  Hopwoody,  Sehofield ;  though 
it  might' be  otherwise  if  such  obstruction 
operated  as  a  denial  of  the  right ;  for  it 
has  been  held  that  a  reversioner  may 
maintain  an  action  for  a  nuisance,  which 
produces  no  present  injury  to  his  rever- 
sion beyond  that  to  the  right,  and  which 
may  be  removed  before  the  reversion 
comes  into  possession ;  as  in  the  in- 
stance above  put,  in  the  principal 
note,  of  obstructing  an  ancient  win* 


dow.  See  also,  1  Bing.  N.C.  SSS* 
Bower  Y.  mU,  yer  Tindal  C.J.  1  Scott, 
526.  S.C.  M.  &  Malk.  350.  Shad- 
well  V.  Hutchinson.  So  he  may  bring 
a  fresh  action,  and  recover  substantiBl 
damages  if  the  nuisance  be  continued. 
2  B.  &  Ad.  97.  And  it  has  been  laid  down, 
that  the  removal  of  any  portion  of  the 
soil  must,  in  general,  be  esteemed  such  an 
injury,  because  it  tends  to  alter  the  evi- 
dence of  title.  9Bing.  3.  Alston  v.Seales. 
2  M.  &  Sc.  5.  S.  C.  Building  a  roof  with 
eaves  which  discharge  rain-water  by  a 
spout  into  adjoining  premises  is  an  in- 
jury for  which  the  reversioner  may  sue, 
if  the  jury  think  there  is  a  damage  to 
the  reversion.  11  A.  &  £.  4a  Tucker 
y.  Newman.  3P.&D.14.  S.C.  If  the 
land  is  in  the  possession  of  a  tenant  under 
a  contract  from  a  cestuique  trusty  to 
whom  he  has  also  paid  the  rent,  the 
action  may,  nevertheless,  be  brought  by 
the  trustee  as  reversioner ;  for  the  eeitet* 
que  trust  may  be  regarded  as  his  agent 
7  Bing.  595.  Vallance  v.  Savage.  5  M. 
Sc  P.  576.  S.  C.  —  It  is  no  answer  to  an 
action  of  this  kind,  that  the  injury  was 
caused  by  the  wrongful  act  of  the  tenant 
in  possession ;  at  all  events^  unless  the 
wrongful  act  consists  in  the  neglect  of 
some  legal  duty  in  the  owner  and  oc- 
cupier of  the  estate.  M.  &  Malk.  404v 
Lord  Egremont  v.  Pulman.  I  Q.  B. 
766.  Bell  V.  Twentyman.  IG.&D. 
223.  S.C] 
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which  the  grantee  may  have  and  enjoy  such  use.  As  if  a  man 
gives  me  a  license  to  lay  pipes  of  lead  in  his  land  to  oon- 
yey  water  to  my  cistern,  I  may  afterwards  enter  and  dig  the 
land  to  mend  the  pipes,  thongh  the  soil  belongs  to  another 
and  not  to  me.  (6) 

But  notwithstanding  his  opinion,  which  was  much  the 
better  one,  as  I  thought,  judgment  was  given  for  the  plaintiff 
as  above,  &c.    And  afterwards,  namely,  HiL  22  &  23  Car.  2., 


POMFRBT  r. 
RiCROFT. 

Where  the  use 
of  a  thing  is 
granted,  erery 
thing  is  granted 
by  which  the 
grantee  may 
eigoy  such  use. 


also  a  power  by  law,  as  incident  to  the 
exception,  to  enter  into  the  land  in  order 
to  fell  and  take  away  the  trees,  though 
this  power  for  the  greater  caution  is 
often  expressly  reserved  to  him.  1 1  Rep. 
48.  a.  b.  Liford^  case.  Cro.  Eliz.  18. 
Foster  v.  Spooner,  2  Lutw.  1480.  Sir 
John  Talbot  vm  Woodhouse,  1  Ld.  Raym. 
552.  Ashmead  v.  Ranger. 

(6)  S.  P.  9  Edw.  4.  35.  a.  Bro.  In- 
cidents,  8.  Nusans,  14.  Fitz.  Action 
sur  le  Case,  18.  Moor,  644.  Guy  v. 
Browne.     Perk.  Graunts,  s.  110,  111. 


1 1  Rep.  52.  a.  Liford%  case.  Hob.  234. 
Lord  Darcy  v.  Askwith;  the  maxim 
being  <*  quando  aliguisaliquid  concedit^ 
**  concedere  videtur  et  idy  sine  quo  res  uti 
"  non  potest.**  (I)  As  in  the  instance 
just  mentioned,  where  the  trees  are  ex- 
cepted. So  where  a  man  leases  his 
land  and  all  mines,  where  there  are  no 
open  ones,  the  lessee  may  dig  for  them. 
5  Rep.  12.  a.  Saunders  case.  Co.  Litt 
54-  b.  2  RoL  Abr.  816.  pi.  32.  (m)  So 
where  a  man,  having  a  close  surrounded 
with  his  own  land,  grants  the  close  to 


(/)  [5  Ring.  N.C.  24.  HinchcUffe  v. 
LordKinnoui.  6  Scott,  650.  S.C.  Accord. 
So  it  is  a  principle  of  law  that  **  no  man 
**  shall  derogate  from  his  own  grant.** 
Therefore,  if  I  have  a  house,  with  certain 
lights  in  itj  and  land  adjoining,  and  I 
sell  the  house  but  keep  the  land,  neither 
I,  nor  any  one  claiming  under  me,  can 
obstruct  any  of  the  lights  by  building 
on  the  land;  for  by  selling  the  house  I  sell 
the  easement  in  ^e  lights  also.  1  Lev. 
1 22.  Palmer  V.  Fletcher.  2  Cr.  &  J.  128. 
Canham  v.  Fisk^  i^rBayley  B.  1  Price. 
27.  Compton  v.  Richards.  M.  &  Malk. 
397.  Coutts  V.  Garham.  9  Bing.  305. 
Swansborough  v.  Coventry.  2  M .  & 
Sc.  632.  S.  C.  So,  semble,  if  I  sell  the 
land  and  keep  the  house,  my  vendee 
cannot  obstruct  the  lights  by  building 
on  the  land.  1  Lev.  122.  per  Ihoysden  J. 
R.  &  Moo.  24.  Riviere  v.  Bower.  Gale 
and  Whatley  on  Easements,  52.     But 


see  contra,  2  Ld.  Raym.  1093.  Tenant  v. 
Goodwin,  and  post,  323  c.  note  (s).^ 

(m)  QSo  where  mines  were  excepted 
out  of  the  grant  of  land,  with  liberty  of 
sinking  pits,  the  right  of  erecting  a 
steam  engine  and  other  machinery  ne- 
cessary  for  draining  them  was  held  to  be 
incident  to  the  exception.  6  M.  &  W. 
174.  Band  y.Kingscote. — It  is  assumed 
by  Lord  Abinger,  in  his  judgment  in 
Harris  v.  Ryding^  5  M.  &  W.  6^  that 
if  a  man  grants  to  another  land,  ex- 
cepting the  mines,  without  more,  he 
cannot  enter  upon  the  surface  to  get 
them  without  the  consent  of  the  grantee. 
But  it  was  laid  down  by  Tindal  C.  J.,  in 
delivering:  the  judgment  of  the  Ex- 
chequer C'hamber,  in  the  Durham  Rail' 
way  V.  Walker,  2  G.  &  D.  343.,  that 
where  a  lessor  excepts  the  mines^  with 
power  to  dig,  win,  get,  and  carry  them 
away,  the  power  thus  expressly  reserved 
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Pomfret  versiLs  Ricroft. 


PoMFRET  V.   the  judgment  was  reyersed  in  the  Exchequer  Chamber  bj 
Ricroft.^     Vaughan  chief  justice  of  the  bench,  Hak  chief  baron.  Turner j 
Archery  JVyld  and  Littleton^  una  voce,  for  the  matter  in  law 
only,  for  the  reasons  of  Twysden  abovementioned.  (7)     And 


another  in  fee,  for  life  or  years,  the 
grantee  shall  have  a  way  to  the  close 
over  the  grantor's  land  as  incident  to  the' 
grant ;  for  without  it  he  cannot  derive 
any  benefit  from  the  grant.  So  it  is 
where  he  grants  the  lands  and  reserves  the 
close  to  himself.  2  Rol.  Abr.  60.  pi.  17, 
18.  S.C.  Cro.Jac.  170.  CfarAcv.Co^^e. 
Owen,  122.  Jordeny.Atwood.  6  Mod.S. 
Staple  v.  Heydan.  8  T.  R.  56.  Rowton 
V.  Pearson.  Willes's  Rep.  72,  73.  note 
(6).  This  principle  seems  to  be  the 
foundation  of  that  species  of  way,  which 
is  usually  called  a  way  of  necessity.  It  is 
so  in  a  partial  sense,  because  the  way  is 
a  necessary  incident  to  the  grant  But 
it  appears  to  be  a  term  rather  too  com- 
prehensive. For  it  is  not  at  all  impro- 
bable, that  the  general  signification  of 
this  word  it  is,  which  has  thrown  some 
degree  of  confusion  upon  this  subject; 
and  been  the  occasion  of  an  erroneous 
notion,  which,  for  the  want  of  attention 
sometimes  prevails,  that  in  all  cases, 
whenever  a  man  has  a  close  surrounded 
by  the  land  of  another,  he  is  therefore 
entitled  to  a  way  over  the  land  for  ne- 
cessity.  Thus,  in  practice,  it  is  not  an 
uncommon  thing  to  plead  a  way  of  ne- 
cessity in  general  terms,  without  specify- 
ing the  manner,  whereby  the  land,  over 


which  the  way  is  claimed,  became 
charged  with  the  burden,  (n)  So  in 
6  Mod.  S.  Staple  v.  Heydonj  it  is  said, 
that  if  ^.  have  a  close  surrounded  by  the 
land  of  another,  A.  for  necessity  has  a 
way  over  a  convenient  part  of  the  land 
to  his  own  close,  as  a  necessary  incident 
to  his  close.  As  if  a  self-created  neces- 
sity could  be,  either  in  law  or  reason, 
any  justification  of  a  trespass  committed 
on  another's  land.  But  not  to  mention 
that  in  the  report  of  thb  case  in  2  Ld. 
Raym.  923.  there  is  nothing  of  the  sort 
noticed,  and  on  the  contrary,  ffok  C.J. 
expressly  says,  that  the  defendant  ought 
to  have  pleaded  the  way  of  necessity 
in  a  manner  which  precisely  corre- 
sponds with  the  definition  of  it  now  at- 
tempted to  be  given,  a  little  consider- 
ation will  satisfy  us  of  the  error  of  this 
opinion.  It  is  said  that  there  are  three 
sorts  of  private  ways:  1.  by  grant; 
2.  prescription ;  and  3.  of  necessity. 
There  seems  to  be  no  doubt,  that  who- 
ever justifies  under  either  of  the  two 
former  titles,  must  set  forth  the  parti- 
cular ground  of  his  title ;  as  if  it  be  by 
grants  he  must  shew  it.  Now  a  way  of 
necessity,  when  the  nature  of  it  is  consi- 
dered, will  be  found  to  be  nothing  else 
but  a  way  by  grant,  (o)    It  derives  its 


is  no  more  than  what  the  law  would,  if 
necessary,  have  given  as  incident  to  the 
exception,  together  with  a  right  of 
passing  to  and  fro,  for  the  purpose  of 
making  the  exception  available.] 

(n)  But  this  practice  is  reprobated 
by  the  court  in  4  M.  &  S.  387.  BuUard 
V.  Harrison  ;  and  it  is  there  expressly 
held,  that  a  general  way  of  necessity 
does  not  exist  in  point  of  law. 


(o)  [This  doctrine  was  fully  rec<^- 
nised  in  Holmes  v.  Goring^  2  Bing.  76. 
9  Moo.  166.  S.  C. ;  in  which  it  was  held, 
that  the  grant  arising  out  of  the  impli* 
cation  of  necessity  cannot  be  carried 
farther  than  the  necessity  of  the  case 
requires ;  and,  consequently,  that  the 
way  of  necessity  ceased,  if,  at  any  sub- 
sequent period,  the  party  entitled  to  it 
could  approach  the  place  to  which  it 
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Hale  sud^  that  if  I  lend  a  piece  of  pkte,  and  covenant  by  Pomfret  v. 
deed  that  the  party  to  whom  it  is  lent  shall  have  the  use  of  it,     Ricroft. 
yet  if  the  plate  be  worn  out  by  ordinary  use  and  wearing 
without  my  fault,  no  action  of  covenant  lies  against  me. 


origin  from'a  grant  For  there  seems  to 
be  no  difference  where  a  thing  is  granted 
by  express  words,  and  where  by  opercUion 
of  Ulw  it  pass  as  incident  to  the  grant. 
*  In  the  latter  case,  it  would  be  a  super- 
fluous and  inoperative  clause  in  the 
deed,  to  convey  the  incident  by  express 
words  of  grant,  being  only  expressio 
eorum  qu<B  iacitt  insunt  Therefore  in 
both  cases  the  grant  is  the  foundation 
of  the  title.  And  of  course  it  is  as  ne- 
cessary to  set  forth  the  title  to  a  way 
of  necessity  as  it  is  to  a  way  by  grant. 
2  Lutw.  1487.  Dutton  v.  Tatfhr.  It  seems 
to  follow,  therefore,  that  there  cannot 
exist  in  point  of  law  such  a  general  way 
of  necessity  as  is  above  stated,  and  is 
often  supposed  to  exist  S.P.  per  Lord 
Kenyouy  in  Large  v.  Pitt,  Gloucester 
Summer  Assize,  1797.  If  the  origin  of 
a  way  of  necessity  cannot  any  longer 
be  traced,  but  the  way  has  been  used 
without  interruption,  it  must  then  be 
claimed  as  a  way  either  by  grant  or 
prescription,  according  to  the  circum- 


stances of  the  case.  Where  the  fact  is, 
that  there  existed  at  one  period  an  unity 
of  possession,  it  must  then  be  claimed  as 
a  way  by  gn^nt  And  the  uninterrupted 
use  of  it  for  a  long  time  is  evidence 
from  which  the  jury  may  presume  a 
grant  (p)  In  which  case,  in  order  to 
dispense  with  the  necessity  of  pleading 
the  grant  with  a  profert,  which  is  ge- 
nerally required,  it  must  be  pleaded  as  a 
non-existing  grant  Otherwise,  the  case 
would  be  attended  with  an  insurmount- 
able difficulty  where  the  claimant  is  to 
set  out  his  right  in  a  plea  to  an  action 
of  trespass.  Ante,  9  a.  note.  2  Saund. 
175  b-(g)  But  where  there  has  not  been 
an  unity  of  possession,  and  the  way  has 
been  used  immemorially,  it  must  then  be 
claimed  as  a  way  by  prescription.  Bull. 
N.  P.  74".  Keymer  v.  Summers,  S.  C. 
cited  in  S  T.  R.  157.  Read  v.  Brook- 
man.  These  observations  may  abo 
serve  to  explain  the  rule,  that  a  way  of 
necessity  is  not  extinguished  by  unity 
of  possession,  (r)     For  unity  of  posses- 


led  by  passing  over  his  owii  land.  See 
further,  as  to  the  doctrine  of  ways  of 
necessity,  1  Cr.  &  M .  449.  Barlow  v. 
Rhodes,  per  Bayley  B.  5  B.  &  Ad. 
795.  Plant  v.  James.  7  C.  &  P.  761. 
Osborne  v.  WiseJ} 

(p)  9  East,  294>.  Campbell  v.  WUson. 
Unity  of  possession  extinguishes  a  pre- 
scriptive  right  of  way.  1  East,  377. 
Wright  v.  Rattray.  [Or  rather,  unity 
of  seisin;  for,  in  order  to  extinguish  a 
right  of  way,  or  other  easement  it  is 
requisite  that  there  should  be  one  and 
the  same  owner  seised  of  an  estate  in 
the  lands  a  qudy  and  lands  in  qud,  equal 


in  duration,  quality,  and  all  other  cir. 
cumstances  of  right  Otherwise  the 
right  is  only  suspended  during  the  unity 
of  possession,  and  will  revive  again  when 
the  lands  are  separated.  2  Cr.  M.  8c  R. 
34.  Thomas  v.  Thomas,  Ibid.  41.  note 
(a)  by  the  learned  reporters.  4  A.  &  E. 
749.  761.  James  y.  Plant,  6  Nev.  &  M. 
282.  S.  C.  5  Bing.  N.  C.  1.  Hinchcliffe 
V.  Lord  Kinnoul.    6  Scott,  650.  S.  C] 

(q)  [As  to  the  effect  of  Lord  Tenter- 
den's  Act  on  these  points,  see  2  Saund. 
175.  notes  to  Wotton  v.  Hale.'] 

(r)  A  point  of  this  sort  seems  to  have 
been  raised  in  5  Taunt  311.  Buckby  v. 
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sion  appears  to  be  the  foundation  of  the 
right.  It  must  be  stated,  that  the  same 
person  was  seised  in  fee  of  both  closes 
simui  ei  semei^  and  being  so  seised,  he 
granted  one  of  them,  (s) 

There  are  other  ways  of  necessity, 
which  depend  upon  the  same  principle ; 
as  where  the  law  gives  any  thing,  it 
also  gives  every  thing  which  is  neces- 
sary to  the  enjoyment  of  it.  As  a  rector, 
for  instance,  may  enter  into  a  close  to 
carry  away  the  tithes  over  the  usual 
way,  as  incident  to  his  right  to  the  tithes, 
and  the  like.  See  2  N.  R.  (t)  See 
the  form  of  the  plea  in  Heme,  80S. 

Winch,  1103.  2Lutw.  1314 But  the 

maxim  is  to  be  understood  of  things 
incident  and  directly  necessary,  (u)  As 
if  a  man  grants  to  another  the  fish  in  his 
ponds,  the  grantee  cannot  cut  the  banks 
to  lay  the  water  dry;  for  he  may  take 


the  fish  with  nets  or  other  engines. 
Perk.  Graunts,  s.  1  la  Hob.  234.  Lord 
Darcy  v.  Askwith, 

(7)  For  the  same  reason  the  law  is, 
that  if  a  man  leases  a  house  to  another 
for  life  or  years,  either  by  deed  or  by 
parol,  the  lessor  is  not  bound  to  repair 
it  without  an  agreement  for  that  pur- 
pose :  but  the  lessee,  who  had  the  use  of 
it,  ought  to  do  so ;  though  he  was  not 
subject  to  an  action  at  the  common 
law  for  not  repairing  it  5  Rep.  13.  b. 
CourUess  of  Shrewsbury's  cajse.  But  now 
by  the  statute  of  Gloucester,  6  £dw.  1. 
c.  5.  the  lessor  may  have  an  action  of 
waste,  or  upon  the  case  in  the  nature  of 
waste,  against  the  lessee,  if  he  pennits 
the  house  to  be  out  of  repair,  unless  it 
was  ruinous  at  the  time  of  the  lease. 
Co.  Litt  54.  b.  For  that  statute  ex- 
tends to  permissive  as  well  as  vchadary 


Coles;  but  the  case  is  not  very  intelli- 
gible, and  the  way  of  necessity  was 
pleaded  in  a  general  form,  which  has 
since  been  held  to  be  bad. 

(s)  [There  is  some  difficulty  in  apply- 
ing the  doctrines  above  stated  to  the 
instance  of  a  way  of  necessity,  where  a 
man,  having  a  close  surrounded  with 
his  own  land,  grants  the  surrounding 
land,  keeping  the  close,  and  the  grantee 
does  not  execute  the  conveyance :  for, 
in  such  a  case,  there  cannot  possibly  be 
an  implied  grant  of  the  way  from  him  ; 
nor  can  there,  according  to  modem  au- 
thorities, be  any  implied  exception  or 
reservation  of  it  by  the  grantor ;  for  it 
has  been  laid  down  that  a  right  of  way 
cannot  be  made  the  subject  either  of  the 
one  or  the  other,  inasmuch  as  it  is  neither 
parcel  of  the  thing  granted,  nor  is  it  is- 
suing out  of  the  thing  granted,  the  former 
being  essential  to  an  exception,  and  the 
latter  to  a  reservation  ;  and  thus  a  right 
of  way  reserved  (using  that  word  in  a 
somewhat  popular  sense)  to  a  grantor 


or  lessor,  is,  in  strictness  of  law,  an 
easement  newly  created  by  way  of  grant 
from  the  grantee  or  lessee,  in  the  same 
manner  as  a  right  of  sporting  or  fishing. 
2  A.  &  £.  705.  Doe  v.  Lock.  4  Nev.  k 
M.  807.  S.  C.  7  M.  &  \V.  63.  WiMam 
V.  Hawker.  2  G.  &  D.  344.  Durham 
Hailway  v.  Walher,  In  a  case,  there- 
fore, where  the  deed  of  grant  is  not 
executed  by  the  grantee,  it  should  seem 
that  the  way  can  exist  only  as  an  inci- 
dent given  by  the  law.  —  As  to  the 
effect  of  Lord  Tmterderts  Act,  sec 
2  Saund.  175.  notes  to  Wotton  v.  Hek.^ 

(t)  Coth  v.  SeUby,  in  which  it  was 
held  that  the  rector  must  carry  away 
the  tithe  by  the  usual  road,  by  which* 
the  other  nine  parts  are  carried  away. 
[And  the  farmer,  acting  bona  fidty  has 
a  right  to  alter  the  line  of  road  for  his 
own  convenience,  and  the  tithe-owner 
must  use  the  road  thus  substituted.  2 
Cr.  &  M.  266.  James  y.Dods.'] 

(tt)  [6  M.  &  W.  189.  Dand  v.  Kngi- 
cotCf  per  Parke  B.  jAecord^j 
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waste.     2  iDst.  145.     Co.  Litt  53.  a. 

2  Rol.  Abr.  816.  It  is  held,  that  a 
tenant  at  will  is  not  punishable  for  per^ 
missive  waste.  Litt  s.  71.  Co.  Litt. 
57.  a.  5  Rep.  13.  b.  Countess  of  Sa- 
lop's case.    S.  C.  Cro.  Eliz.  777.  784. 

3  Lev.  359.  Panion  v.  Isham.  But  this 
means  a  tenant  at  will  in  the  strict 
sense  of  the  word^  and  not  tenant 
from  year  to  year ;  for  he  is  within  the 
statute.  2  Inst  302.  Co.  Litt  54.  b.  (x) 
Therefore,  after  the  statute,  an  action 
of  waste  might  be  brought  against  te- 
nant for  life,  or  years,  or  even  half  a 
year,  if  his  house  was  accidentally  burnt 
by  fire,  this  being  a  species  of  negligent 


or  permissive  waste.  And  this  continued 
until  the  statute  of  6  Ann.  c.  31.  s.  6. 
enacted,  that  no  action  shall  be  brought 
against  any  person  in  whose  house  any 
fire  shall  accidentally  begin;  but  by 
s.  7.  the  act  is  not  to  annul  any  agree- 
ment between  landlord  and  tenant.  And 
therefore,  notwithstanding  this  act,  if 
a  lessee  covenants  to  repair  generallyj 
he  is  liable  to  an  action  of  covenant  if 
the  house  be  burnt  down  by  fire.  Com. 
Rep.  627.  Earl  of  Chesterfield  y.  Duke 
ofBolton^  which  has  been  lately  recog- 
nised in  6  T.  R.  650.  Bullock  v.  DommitL 
See  2  Saund.  422.  Walton  v.  Waterhouse, 
note  (2). 


(x)  But  it  has  since  been  held,  that 
case  for  permissive  waste  will  not  lie 
against  a  tenant  from  year  to  year ;  1 
N.  R.  290.  Gibson  v.  Wells  ;  nor  against 
a  tenant  for  years  who  has  not  cove- 
nanted to  repair ;  4  Taunt  764.  Heme 
V.  Bembow;  nor  against  a  tenant  for 
years  who  has  covenanted  to  repair  and 
leave  the  premises  in  as  good  a  con- 
dition as  they  were  in  when  finished  by 
one  J.  M.  7  Taunt  392.  Jones  v.  HiU^ 
and  1  B.  Moore,  100.  S.  C.  See  post, 
2  Saund.  2526.  Tenant  from  year  to 
year  is  not  liable  to  general  repairs; 
Holt,  7.  Horsefall  v.  Mather;  but  the 
mere  relation  of  landlord  and  tenant  is 
sufficient  to  raise  an  implied  assumpsit 
to  use  the  premises  in  a  husband- 
like manner.  5  T.  R.  373.  Powley  v. 
WaOuT.  [In  5  C.  &  P.  241.  Auworih 
v.  Johnson^  Lord  Tenterden  said  he  was 
of  opinion  that  the  tenant  of  a  house 
from  year  to  year  is  only  bound  to  keep 
the  house  wind  and  water  tight,  and 
that  is  all  he  is  bound  to  do.  And  in 
6  C.  &  P.  12.  Torriano  y.Yowig,  Taun- 
ton J.  said,  that  a  tenant  from  year  to 
year  is  not  liable  for  the  mere  wear  and 
tear  of  the  premises  ;  and  adopted  the 
general  proposition,  that  such  a  tenant 


is  not  liable  for  merely  permissive  waste. 
But  the  law  on  this  subject  is  by  no 
means  settled.  See  the  Treatise  on 
Fixtures  by  Amos  and  Ferrardj  p.  226, 
et  seq.  The  point  was  argued  in  a  late 
case ;  but  was  not  decided,  inasmuch  as 
the  court  held  that  the  declaration, 
which  charged  that  the  tenant  <<  used 
"  the  premises  "  in  so  untenantlike  a 
manner  that  they  became  dilapidated, 
did  not  enable  the  plaintifi^  to  recover 
for  permissive  waste,  even  supposing  a 
tenant  from  year  to  year  to  be  liable  for 
it.  7  A.  &  £.  540.  Martin  v.  Gilham. 
2  Nev.  &  P.  568.  S.  C.  So  in  3  Bing. 
N.  C.  850.  Beak  v.  Sanders.  5  Scott, 
58.  S.Cy  the  question  was  got  rid 
of  by  the  circumstance  that  the  de- 
fendant, having  been  in  possession  and 
paid  rent  under  a  lease  that  was  void, 
was  held  to  have  become  tenant  from 
year  to  year,  subject  to  the  terms  of  it 
(see  ant^  p.  276  a.),  which  specifically 
bound  him  to  repair.  So  it  was  held, 
that  one  who  had  become  tenant  from 
year  to  year  by  continuing  to  occupy 
after  his'  lease  had  ended  (see  antd, 
p.  276  5.),  was  bound  by  the  terms  of  it 
as  to  repairs.    6  C.  &  P.  8.] 
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Memorandum.    -j^^'';jy').T>E  it  remembered  that  on  JFednesday  next  after 

-"-^   fifteen  days  of  Easter  in  the  said  term,  before 


to  wit  J 


our  lord  the  king  at  Westminster  came  Thoimxs  Veale  esquire  by 
Dutton  Seaman  his  attorney,  and  brought  here  into  the  court 
of  our  said  lord  the  king  then  there  his  certiun  bill  against 
WtlKam  Warner y  otherwise  called  William  Warner  of  Paken- 
hill  in  the  county  of  Gloucester  gent,  in  the  custody  of  the 
marshal,  &c.  of  a  plea  of  debt :  and  there  are  pledges  of  pro- 
secution, to  wit,  John  Doe  and  Richard  Roe  ;  which  said  bill 
Declaration  in  foUows  in  these  words,  to  wit ;  London^  to  wit,  Thomas  Veale 
debt  upon  bond  ^^^  complains  of  miliam  Warner,  otherwise  caUed  William 

Warner  of  Pakenhill  in  the  county  of  Gloucester  gentleman, 
being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our 
lord  the  king  before  the  king  himself,  of  a  plea  that  he  render 
to  him  2000^,  of  lawful  money  of  England,  which  he  owes 
to,  and  imjustly  detains  from  him :  for  that  whereas  the  said 
WiUianiy  on  the  16th  day  of  April  in  the  20th  year  of  the 
reign  of  our  said  Lord  Charles  the  Second  now  king  of  Eng- 
land,  at  London  aforesaid,  to  wit,  in  the  Parish  of  St  Mary-le^ 
Bow  in  the  ward  of  Cheap,  by  his  certain  writing  obligatoiy, 
Profert  in  curia.  Sealed  with  the  scal  of  him  the  said  WilUam  Warner,  and  to 

the  court  of  our  said  lord  the  king  now  here  shewn,  the  date 
whereof  is  the  same  day  and  year,  acknowledged  himself  to  be 
held  and  firmly  bound  to  the  said  Thomas  Veale  in  the  said 
2000/.  to  be  ps&d  to  the  said  Thomas  when  he  should  be  there- 
Breach.'  unto  requested.  Nevertheless,  the  said  ^ffunn  (although  often 
[  324*  ]      requested)  hath  not  yet  paid  the  said  20002,  to  the  said  7%am<u, 
but  to  pay  the  same  to  hun  hath  hitherto  altogether  reftised, 
and  yet  refuses,  to  the  damage  of  him  the  said  Thomas  of  lOOL : 
and  therefore  he  brings  suit,  &c. 
Plea.  And  the  said  William  Warner,  by  Walter  Sloper  his  attorney, 

comes  and  defends  the  wrong  and  injury  when,  &c  and  prays 
Oyer  of  the        oyer  of  the  said  writing  obligatory,  and  it  is  read  to  him, 

&c.  (1)     He  also  prays  oyer  of  the  condition  of  the  said 
writing,  &c.  and  it  is  read  to  him  in  these  words,  to  wit : 


condition. 


(1)  See  ant^,  p.  9  b*  Jevensv,  Harridge,  note  (1). 
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"  The  condition  of  this  obligation  is  such^  that  if  the  above-  Veale  v, 
*'  bounden  William  Warner  and  John  Doe,  their  heirs,  execu-  Warner. 
"  tors,  and  administrators,  for  their  parts  and  behalfs,  shall  '  : 
"  and  do  in  all  things  well  and  truly  stand  to,  obey,  abide,  forth  in  Jbce 
"  perform,  fulfil,  and  keep  the  award,  order,  arbitrement,  •*'*"• 
**  final  end  and  determination  of  John  Coggs,  gent  and  John 
^  Foxtoelly  arbitrators  indifferently  elected  and  named,  as  well 
on  the  part  and  behalf  of  the  above-bounden  William  Warner, 
as  of  the  above  named  Thomas  Veale,  to  arbitrate,  award, 
order,  adjudge,  and  determine  of  and  concerning  all  and  all 
*^  manner  of  action  and  actions,  cause  and  causes  of  actions, 
''  suits,  bills,  bonds,  specialties,  judgments,  executions,  ex- 
<*  tent9,  quarrels,  controversies,  trespasses,  damages,  and  de- 
"  mauds  whatsoever,  at  any  time  heretofore  had,  made, 
''moved,  brought,  commenced,  sued,  prosecuted,  done, 
*'  suffered,  committed,  or  depending  by  or  between  the  said 
''  parties,  or  any  of  them,  so  as  the  said  award  be  made  by  the 
'*  said  arbitrators  by  the  thirteenth  of  May  next  ensuing  the 
^*  date  hereof,  and  in  case  the  said  arbitrators  do  not  end  the 
<<  differences  between  the  said  parties,  then  all  things  shall  be 
*'  referred  to  Sir  Baynham  Throgmorton,  knight  and  baronet, 
'^  as  umpire,  who  is  to  make  his  umpirage  in  writing  the 
*'  twentieth  day  of  May  next  ensuing,  then  this  obligation 
'^  to  be  void  and  of  none  effect,  or  else  to  remain  in  full 
*^  force  and  virtue."  Which  being  read  and  heard,  the  said 
WiUiam  saith,  that  the  said  Tlwmas  Veale  ought  not  to  have 
his  aforesaid  action  agwist  him,  because  he  saith  that  the  said 
John  Coggs  and  John  Foxwell,  the  arbitrators  in  the  said  con- 
dition named,  afterwards,  to  wit*,  on  the  11th  day  of  May,  *  ^^^^*  I'^o. 

io.rxi  /•.!  •  P  11. 1  i»  r  *>o*«  (2).  Skin- 

in  the  20th  year  oi  the  reign  oi  our  lord  the  now  king,  at  Zon-  ner  v.  Andrews. 
don  aforesiud,  in  the  parish  and  ward  aforesaid,  made  their 
award  in  writing  of  and  upon  the  said  premises  (2)  specified  in 


(2)  The  words  **  de  premissis,*'  in 
pleading  awards,  are  used  as  well  for  the 
purpose  of  applying  the  general  words 
of  the  award  to  the  particular  thing 
submitted,  All.  52.  Rose  v.Spark  (a),  as 
on  the  other  hand  to  connect  the  parti- 
cular thing  awarded  with  the  general 
words  of  the  submission.     8  Rep.  98.  a. 


Baspole*8  case,  2d  Resolution.  It  is 
held  that  the  generality  of  the  words  of 
an  award  may  also  be  restrained,  1.  by 
averment^  to  connect  the  award  with 
the  submission ;  All.  51.  JRose  v.  Spark; 
2.  by  the  legal  operation  or  constructioti 
of  the  words,  as  a  release  of  all  actions 
extends  only  to  actions  before  the  sub- 


(a)  [See  2  Cr.  M.  &  R.  381.  norp  v.  Cok,  per  Parke  B.] 
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VXALB  V. 

Warner. 


The  arbitmton 
made  their 
award  on  the 
premises, 

[  S25  ] 
and  awarded 
the  defendant 
to  pay  to  the 
plaintiff31692. 
164.3d. 


the  amdUuni  aforesaid;  and  by  the  said  award,  the  said  John 
Coggs  and  John  FoxweU  did  award  that  on  WedneMday  the  13th 
day  of  the  then  instant  May  the  said  Wiltiam  Warner ,  \m 
heirs,  executors,  and  administrators,  should  satisfy,  content, 
and  pay  to  the  said  Thomas  Veak,  his  executors  or  assigns, 
thefiillsumof316921  16«.  and  3<2.  of  lawful  money  of  fiijFiiaJui 
And  they  further  awarded  that  he  the  said  WUHam  fFamer, 
his  executors,  or  administrators,  on  the  said  13th  day  of  May, 
should  seal,  and  as  his  deed  deliyer  to  the  said  Thomas  VeaJe, 
and  to  give  him  his  hcirs,  cxecutors,  and  administratoTB,  a  AiU  and  general  re-^ 
1^?^  ^      ^^^^^  and  discharge  of  all  and  all  manner  of  actions,  and  causes 

of  actions,  suits,  bills,  bonds,  spedalties,  judgments,  execu- 
tions, extents,  quarrels,  controversies,  trespasses,  damages,  and 
demands  whatsoever,  at  any  time  before  the  date  of  the  bond 
brought  here  into  court  had,  made,  moved,  oonmienced, 
sued,  prosecuted,  committed,  or  depending  by  or  between  the 
said  parties.  And  the  said  WiUiam  Warner  further  saith,  that 
he  the  said  WUliamy  on  the  said  13th  day  of  May^  in  the  20th 
year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  paid  to  the  said  Thomas  Veale  the  said  sum  of 
3169/1  16«.  and  3<2.  according  to  the  form  and  effect  of  the 
and  executed  a  8aid  award,  and  also,  then  and  there  did  seal,  and  as  his  deed 
ff  ktL  ^  ^'^    deliver  to  the  said  Thomas  Veale  the  said  full  release  of  all  and 

all  manner  of  actions,  and  causes  of  action,  suits,  bills,  bonds, 
specialties,  judgments,  executions,  extents,  quarrels,  contro- 
versies, trespasses,  and  demands  aforesud ;  and  this  he  is  ready 
to  verify :  wherefore  he  prays  judgment  if  the  said  Thomas 
ought  to  have  or  maintain  his  said  action  thereof  against  him 
&c  (3) 


and  avers  that 
he  paid  the 
money  to  the 
pUdntiff, 


to  him. 


mission ;  and  3.  by  intendment  of  the 
court,  as,  in  the  case  last  put,  the  court 
will  intend  that  there  was  no  cause  of 
action  subsequent  to  the  submission, 
unless  shewn.  Cro.  Car.  216.  Ward 
V.  Uncom.  1  Salk.  74,  75.  Simon  v. 
Gavil.  1  Burr.  278.  Perry  y.  Nichols 
son.  But  it  is  said,  that  alleging  the 
award  to  be  made  de  et  super  premissis 


supplies  all  averments.     1  Ld.  Rajm. 
533.  in  Doyley  v.  Burton,  (B) 

(3)  This  plea  states  a  performance 
by  the  defendant  of  the  whok  of  the 
award  on  his  part.  If  the  plea  had  not 
done  so,  it  seems  it  would  have  been 
bad  in  point  of  law.  As  where  in  debt 
on  bond,  conditioned  that  the  defend- 
ant and  two  others  should  perform  an 


(b)  As  to  the  necessity  of  the  award    as  to  this  and  other  points  respecting 
comprehending  all   things    submitted,    awards,  see  2  Saundi  61 /.  passim, 
and  no  more^  see  ante,  S2«  note  (a):  and 
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+.. '^i*5^?^  ^^'^^  ^'"^  «^*^' *»*  1»«  by  any  thing  by 

L  ^  r  ^T«  ^  ^*^  action  thexTf  agaL  the 
Mid  /«Z?Mm  becaufle  he  saith  that  the  aaid  WUUam  Warner 
did  not  pay  the  said  sum  of  3169i  16*.  and  M.  according  to 

the  fom  and  effect  of  the  said  within  award,  in  nuumarlmd 

TLT  ."^i  ^"^^  ^  *»^^«  *»«^f  i"  pleading 
aUeged;  and  this  he  prays  nuty  be  inquired  of  by  thf 
country,  &c.  ^  / 

^d  the  said  miHam  fFamer  saith  ih^t  the  said  Thomas 
^ofeoughtuot  to  be  admitted  to  say  that  he  the  said  miUam 

a^th  that  he  the  said  27^.^a,,  on  the  kst  day  of  Jfay,  in  A^ 
30th  year  aforesaid,  by  his  certain  writing  acknowle^ed  that 
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Veale  v. 
Warner, 

Replication, 
that  the  defend- 
ant  4id  not  pay 
the  money. 


Rejoinder, 


plaintiff  gave  a 
receipt  for  the 
money  (c) ; 


award,  the  defendant  pleads  an  award 
that  he  should  pay  20*.  to  the  plainUff, 
and  each  of  the  others  20*.  a-piece, 
Md  that  he  paid  the  20*.  to  the  plaini 
tiff,  but  says  nothing  as  to  the  sums  to 
be  paid'  by  the  other  two,   which  he 


ought  to  have  done,  inasmuch  as  he  is 
answerable  for  the  whole  money ;  the 
plea  is  insufficient,  and  the  plaintiff  has 
no  necessity  to  assign  a  breach.  3  Lev. 
24^    Genne  v.  Tinker. 


(c)  Areceiptisnot  conclusive  evidence 
against  the  party  giving  it ;  but  he  may 
shew  that  it  was  given  under  a  misappre- 
hension,  or  that  it  was  obtained  by  fraud 
or  imposition.    Benson  v.  Bennett,    1 
Camp.  39*.  in  note.    [A  receipt  is  an 
admission  only,  and  though  evidence 
against  the  person  who  made  it,  and  those 
claiming  through  him,  is  not  conclusive 
evidence,  except  as  to  the  person  who 
may  have  been  induced  by  it  to  alter  his 
condition.  3B.&C.421.  SkaifeY.  Jack- 
son.   5  D.  &  R.  290.  S.  C.     3B.  &Ad. 
318.  Graves  v.  J%.  9  A.&E.641.  Far- 
rar  v.  Hutchinson.'}     And  it  has  been 
held  that  a  receipt  and  release  for  the 
consideration  money  contained  in  a  deed, 
is  not  conclusive.     2  T.  R.  366.   Strata 
ton  V.  jRastail.    But  see  2  Taunt  141. 
Boumtree  v.  Jacob,  in  which  it  was  held 
that  such  a  receipt  and  release  contained 
in  a  deed  is  conclusive*    1 B.  ^  n  w^^ 
Bakery.  Dewey,  a.  F.    CSee  at^'TJJ; 


&  W.  279.  Harding  v.  Ambkr.}  How- 
ever, where  the  recitals  in  a  deed  shew 
that  the  money  has  not  been  paid,  it  is 
held  that  the  words  of  the  release  and 
receipt  are  restrained  in  their  opera* 
tion.   5  B.  &  A.  606.  Lampon  v.  Carke. 
1  D.  &  R.  211.    S.  C.      [2  Y.  &  J, 
407.     Bottrell  v.   Summers.']       In    1 
Camp.  392.      Alner  v.  George,   which 
was  an  action  brought  by  a  trustee  iu 
the  name  of  an  Insolvent  Debtor,  Lord 
Ellenborough  C.  J.  held  that  he  could 
not  at  Nisi  Prius  receive  evidence  to 
shew  that  a  receipt  in  full,  given  by  the 
Insolvent,  was  given  by  collusion  be- 
tween him  and  the  defendant,  although 
perhaps,  on  a  special  application  to  the 
court,  the  defendant  might  have  been 
restrained  from  setting  it  up,  on  the 
authority  of  1  Bos.  k  Pull.  447.    Legh 
V.  Leg^'    See  also  7  Taunt.  48.  Rickey 
V.  SwrU    Ibid.  421.  Jones  and  Another 
V.    Herbert*     Doug.  407.      Payne  v. 
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Warner. 


therefore  de- 
fendant prays 
judgment  if  the 
plaintiff*,  against 
his  ownacknow- 
ledgment, 

[  326  ] 

ought  to  be  ad- 
mitted to  deny 
payment  of  the 
money. 
Demurrer. 


he  the  said  WiUiam  had  paidthe  said  sum  to  the  said  Thomas 
on  the  said  13th  day  of  Mat/y  in  the  20th  year  aforesaid ;  and 
this  he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the 
said  Thomas  ought  to  be  admitted,  against  his  own  acknow- 
ledgement, to  say,  that  he  the  said  WiUiam  hath  not  pud  the 
said  sum  of  money,  &c.  (4) 

Demurrer  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  here  is  not 
yet  advised  of  giving  their  judgment  of  and  upon  the  premises, 
a  day  thereof  is  given  to  the  said  parties,  before  our  lord  the 


(4)  This  rejoinder,  though  a  fri- 
volous one,  and  pleaded  with  a  view  to 
entrap  the  plaintiff,  is  however  in 
the  nature  of  an  estoppel  in  pais  ;  viz. 
that  the  plaintiff,  after  acknowledging 
in  writing  that  the  defendant  had  paid 
him  the  money,  ought  not  to  be  ad- 
mitted to  deny  the  payment  of  it ;  like 
the  case  of  an  estoppel  by  accept- 
ance of  rent  in  Co.  Litt.  352.  a. ;  and 
therefore  properly  concludes  with  refy- 
inff  upon  the  estoppel,  according  to  the 
rule  of  pleading,  that  every  plea  ought 
to  have  its  proper  conclusion,  as  a  plea 
to  the  writ  to  conclude  to  the  writ,  a 
plea  in  bar  to  conclude  to  the  action, 
an  estoppel  to  rely  upon  the  estoppel. 
Co.  Litt  SOS.  b.  Doc.  Plac  158. 
4  Rep.  53.  a.  Rowlings  case.  Hob.'  206, 
207.  Speake  v.  Richards.  See  the 
form,  Lib.  Plac  175,  176.  pL  129.J  Clift. 
17.  pi.  45.  18.  pi.  46. — It  is  not  merely 


matter  of  farm  to  conclude  an  estoppel 
with  relying  upon  it  For  by  not  doing 
so  the  party  may  oflen  lose  that  advan- 
vantage  of  the  estoppel  which  the  law 
gives  him :  vide  Hob.  ubi  supra.  As 
where  in  debt  for  rent  on  a  demise 
by  indenture  by  one  who  has  nothing 
in  the  land,  the  defendant  pleads  nil 
habuil  in  tenemeniis,  if  the  plaintiff  re- 
plies that  he  had  a  sufficient  estate  to 
make  the  demise,  he  loses  the  benefit  of 
the  estoppel ;  but  if  he  replies  that  the 
lease  was  made  by  indenturey  and  con- 
cludes unde petit  judicium  if  the  defend- 
ant shall  be  admitted  to  plead  the  plea 
against  his  own  acceptance  of  the  lease 
by  indenture,  the  defendant  shall  be 
estopped.  2  Ld.  Raym.  1051.  Tlrert- 
bane  v.  Lawrence,  S.  C.  1  Salk.  277. 
6  Mod.  258.  S.  P.  2  Ld.  Raym.  1054. 
DavenantY.  Rafter.  6T.R.62.  Wil^ 
kins  V.  Wingate.{d)     But  where  the 


Rogers.  [11  M.  &  W.  84.  Phillips  v. 
Clagett.']  A  party  paying  money  is  in 
no  case  obliged  to  take  a  receipt:  he 
may  prove  the  payment  by  other  evi- 
dence, as  he  may  even  where  a  receipt 
has  been  taken ;  for  it  is  not  like  the 
case  of  a  contract,  which,  if  reduced 
into  writing,  can  be  proved  only  by 
production  of  the  writing.  And  where 
a  receipt  is  void  for  want  of  a  ^tamp,  it 
may  be  shewn  to  a  witness  to  refresh 
his  memory.    PhiUipps  on  Evidence, 


p.  539.  4th  ed.  citing  4  Esp.  215. 
Rambert  v.  Cohmu  1  East,  469.  Jacob 
V.  Lindsay. 

(d)  [4Bing.N.C.782.797.  Magrath 
V.  Hardy.  6  Scott,  627-  S.  C.  The 
rule  appears  to  be  general,  with  respect 
to  estoppels  by  deed,  that  the  estoppel 
must  be  pleaded,  if  there  he  an  oppor^ 
tunity  ;  otherwise  the  party  omitting  to 
plead  it  waives  the  estoppel,  and  the 
jury  must  find  the  truth.  2  Smith, 
L.  C.  457.    2  A.  &  £•  295.    Bowman 
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king  at  Westminster y  until  Friday  next,  after  the  morrow  of  the  Veale  v. 

Holy  Trinity y  to  hear  their  judgment  of  and  upon  the  premises,  Warner. 

because  the  court  of  our  said  lord  the  king  here  is  thereof  not  ' 
yet,  &C. 


declaration  states  the  lease  to  be  by  in- 
denture, the  plaintiff  need  not  reply  the 
estoppel,  but  may  demur,  because  the 
estoppel  appears  on  the  record  {e) : 
otherwise,  as  is  before  mentioned,  if  the 
declaration  be  ''  quod  cum  dimisissety" 


without  saying  that  it  was  by  inden- 
ture. 1  Salk.  277.  Kemp  v.  Goodal. 
S.  C.  2  Ld.  Raym.  1154.  S.  P.  3 
Lev.  146.  Heath  v.  Vermeden,  2  Ld. 
Raym.  1551.  PcUmer  v.  EkinSi  Ist  Re- 
solution.. (/) 


V.  Sostron.  4  Nev.  &  M.  551.  S.  C.  4 
Bing.  N.  C.  748.  Wihon  v.  Butler. 
6  Scott,  540.  S.  C.  8  M.  &  W.  212. 
Carpenter  v.  Butter,  And  so  with  re- 
spect to  estoppels  by  matter  of  record. 
2  Smith,  L.  C.  444.  2  B.  &  A.  662. 
Vooght  V.  Winch.  M'Clel.  &  Y.  509. 
Hooper  v.  Hooper.  Accordingly,  in 
trespass  for  mesne  profits,  if  the  defen- 
dant pleads  that  the  plaintiff  was  not 
possessed,  the  judgment  in  ejectment 
may  be  replied  by  way  of  estoppel,  and 
will  be  conclusive';  10  A.  &  £.  763. 
Doe  V.  WrighL  2  P.  &  D.  672.  S.  C. ; 
but  if  the  plaintiff  neglects  so  to  reply, 
and  joins  issue  on  the  plea,  the  judg- 
m.ent  will  not  be  conclusive  in  evidence. 
2  Cr.  M.  &  R.  3J6.    Doe  v.  HuddarL 

5  Tyrw.  846.  S.  C.  But  with  respect  to 
estoppels  in  pais^  it  should  seem  that  it 
is  competent  in  all  cases  to  take  advan- 
tage of  the  estoppel  without  pleading  it; 

6  A.  &  £.515.  Kieran  v.  Sandars. 
1  Nev.  &  ».  628.  S.  C.  1 0  A.  &  E.  447. 
per  Patteson  J. ;  as  in  the  instance  of 
the  estoppel  between  landlord  and  tenant, 
where  the  demise  is  not  by  indenture 
(see  infra,  note  (/))•  So  the  party,  with- 
out pleading  it,  may  take  advantage  of 
the  estoppel  derived  from  the  rule  laid 
down  in  Pickard  v.  Sears,  6  A.  &  £. 
474.  4  Nev.  &  P.  488.  S.  C.  viz.  that 
'*  where  one  by  his  words  or  conduct 
"  wilfully  causes  another  to  believe  in 
*'  the  existence  of  a  certain  state  of 


<'  things,  and  induces  him  to  act  on  that 
''  belief,  so  as  to  alter  his  own  previous 
"  position,  the  former  is  concluded  from 
"  averring  against  the  latter  a  different 
''  state  of  things  as  existing  at  the  same 
«« time."  See  2  Smith,  L.  C.  460.  4 
Bing.  N.  C.  453.  Cox  v.  Cannon.  6 
Scott,  347.  S.  C.  10  A.  &  E.  90.  Gregg 
y.Wells.  2  P.  &  D.  296.  S.  C.  10  A. & 
E.  437.  Coles  v.  Bank  of  England. 
2  P.  &  D.  521.  S.  C.  10  A.  &  E.  472. 
Sandys  v.  Hodgson.  2  P.  &  D.  433. 
S.  C.  7  M.  &  W.  574.  583.  Sheffield 
and  Manchester  Railway  v.  Woodcock. 
2Q.  B.  281.  Cheltenham  Railway  Com- 
pany V.  Daniel.  2  Q.  B.  256.  Dawnes  v. 
Cooper.  However,  an  estoppel  in  pais^ 
it  appears,  may  be  pleaded.  2  DowL 
N.  S.  664.  Darlington  v.  Pritchard. 
5  Scott,  N.  R.  610.  S.  C.  4  Scott,  N.  R. 
638.    Sanderson  v.  Coltman.'] 

(e)  [For  further  examples  of  the  rule, 
that  where  the  estoppel  is  apparent  on 
the  face  of  the  record,  advantage  may 
be  taken  of  it  by  demurrer,  see  2  B.  & 
Ad.  544.  Hill  v.  Manchester  and  Sal- 
ford  Water  Works.  2  A  &  E.  278. 
Bowman  v.  Taylor,  4  Nev.  &  M.  264. 
S.  C] 

(/)  It  is  only  in  cases  of  demises  by 
indenture  that  an  estoppel  [by  the 
acceptance  of  the  lease  merely]  can  be 
pleaded.  But  a  tenant  is  in  no  case  per- 
mitted to  dispute  the  title  of  the  land- 
lord by  whom  he  was  let  into  possession. 

3  A.3 
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5  T.  R.  4.  Cooke  v.  Loxley,  1  B.  &  A. 
50.  Phipps  V.  Sculiharpe,  4  M.  &  S. 
347.  Doe  V.  Ladi/  Smiih.  [4  Bing.  2. 
Dancer  v.  Hastings.  1 2  Moore,  34.  S.  C. 
10  Bing.  549.  Fleming  v.  Gooding. 
4  M.  &  Sc.  455.  S.  C.  4  M.  &  W.  331- 
Francis  v.  Z>oe.  And  a  mere  licensee 
is  in  this  respect  on  the  same  footing  as 
a  tenant  3  A  &  £.  188.  Doe  v.  Bay  tup. 

4  Nev.  &  M.  873.  S.  C.  See  also  9  A. 
h  £.  662.  Doe  v.  Birchmore.']  An  as- 
signee of  the  lessee  is  equally  estopped 
M'ith  the  lessee  himself.  2  Taunt  278. 
Taylor  v.  Needham.  [2  A.  &  K  17. 
Doe  V.  MiUs.  4  Nev.  &  M.  25.  S.  C. 
And  so  is  a  party  defending  an  ejectment 

05  landlord.  2  M.  ^  Rob.  56.  Doe  r. 
Mizem.  9  A.  &  £.  662.  Doe  v.  Birch- 
more.  1  P.  &  D.  448.  S.  C]  In  like 
manner,  the  lessee  is  not  permitted  to 
impeach  the  title  of  the  assignee  of  the 
lessor  in  an  action  of  assumpsit  for  use 
and  occupation.  1  Bing.  147.  Bennie 
V.  Bobinson.  [Nor  can  the  lessee  con- 
test the  title  of  the  assignee  of  the  les- 
sor, by  shewing  that  the  lessor  had  no 
title  at  all.  1 1  M.  &  W.  337.  Goulds- 
worth  V.  Knights.  But  see  post.  Vol.  II. 
418.  notes.]  So  a  copyjiolder,  who 
has  been  admitted  and  done  fealty 
to  the  plaintiff  as  lord  of  the  manor,  is 
estopped  from  disputing  the  plaintiff's 
title  to  the  manor  in  an  action  of  eject- 
ment for  a  forfeiture.    5  B.  &  A.  626. 


Doe  V.  Bttdden*  A  party  b  not  pre- 
vented  fh>m  disputing  the  title  of  one 
claiming  to  be  landlord  by  die  mere  fact 
of  having  paid  rent  to  him,  if  he  can 
shew  that  such  rent  was  paid  under  cir- 
cumstances of  mistake  or  misrepre- 
sentation, unless,  indeed,  he  were  origi- 
nally let  into  possession  by  the  person 
claiming  the  rent  6  Taunt.  202.  Bogers 
V.  Pitcher.  1  Marsh.  541.  S.  C.  [8  B. 
&  C.  471.  Cornish  v.  SearelL  3  Bing. 
474.  Gregory  v.Doidge.  11  Moore,  394. 
S.  C.  7  A.  &  E.  447.'  Doe  v.  Brown^ 
2  Nev.  &  P.  502.  S.  C.  2  Moo.  &  R. 
57.  Ihe  Y.  Francis.  S  Bing.  N.  C.  572. 
Brook  y.  Biggs.  2  Scott,  803.  &  C.  4 
Mann.  &  Gr.  143.  Claridge  r.  MadL 
enzie.  4  Scott,  N.  R.  796.  8.  C.  11  A. 
&  £.  307.  Doe  v.  Barton.  I  Cr.  &  P. 
185.  194,  195.  Jeto  v.  Wood.  But  it 
should  seem,  that  if  the  tenant  cannot 
shew  some  special  reason  to  the  con- 
trary, he  will  be  concluded  by  payment 
of  rent  2  Smith,  L.  C.  459.  citing  1 
Bing.  N.  C.  45.  Cooper  v.  Blandy.  1 
M.  &  Sc.  562.  S.C.  9  Bing.  41.  Doe 
V.  Plomer.  See  also  6  A.  &^  £.  675. 
Doev.  BouHer.  1  Nev.  &  P.  650.  &  C. 
lOA&E.  204.  Hall  r.  Builer.^  As 
to  the  tenant's  right  to  shew  that  his 
landlord's  title  has  expired,  and  to  dis- 
pute the  derivative  tide  of  a  penon 
claiming  through  his  landlord,  see  2 
Saund.418fi.  (1) 


Case  56. 

S.CSKeb^68. 
An  award  is 
▼Old  where 
every  thing  is 
to  be  performed 
of  the  one  part, 
and  nothing  of 
the  other*     If 
the  defendant 
shews  an  award 
imperfectly  iti 
his  plea,  the 
plaintiff  in  hia 
replication 
must  shew  so 


Veale  versus  Warner. 

DEBT  on  bond  by  Veale  ngsiast  Warner^  conditioned  for 
the  performance  of  an  award.  On  oyer  of  the  condi- 
tion, the  defendant  pleaded  that  the  arbitrators  made  an 
award,  by  which  they  awarded  the  defendant  to  pay  to  the 
plaintiff  31692.  I6s.  3d.,  and  to  give  a  general  release  to  the 
plaintiff;  bnt  he  did  not  shew  any  thing  which  was  to  be  done 
by  the  plaintiff,  although  in  truth  they  had  awarded  him  to 
give  a  general  release  to  the  defendant  And  so  the  awai^ 
as  it  was  shewn  by  the  defendant,  was  bad,  being  all  to  be 
performed  oi^  the  part  of  the  defendant,  and  pothin^  on  tb^ 
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port  of  the  plaintiff.  And  the  defendant  farther  averred  in 
his  plea  that  he  had  pidd  the  money,  and  had  given  the  re- 
lease according  to  the  award,  and  prayed  judgment  if  the 
plaintiff  ought  to  have  his  action.  The  plaintiff  took  issue* 
that  the  defendant  had  not  paid  the  money  modo  etfarmdy  &c. 
and  this  he  prays  may  be  inquired  of  by  the  country,  &c.  but 
did  not  show  the  other  part  of  the  award  which  was  omitted 
by  the  defendant.  (1)  To  which  replication  the  defendant  put 
in  an  insufficient  rejoinder  by  way  of  estoppel,  upon  which 
the  plaintiff  demurred. 


Vbalb  v. 
Warner. 


much  thereof  as 
makes  the 
sward  good, 
otherwise  he 
may  be  tricked. 

•[  327  ] 


(1)  If  the  plidntiff  had  shewn  the 
other  part  of  the  award  in  his  replica- 
tion,  it  might  have  been  a  question 
whether  he  ought  to  have  concluded  it 
with  an  averment,  or  to  the  country.  But 
it  should  seem  that,  under  the  circum- 
stances, the  proper  conclusion  would  be 
to  the  'country.  For,  although  it  be  a 
general  rule,  that  when  new  matter  is 
introduced,  the  plea  ought  to  conclude 
with  an  averment,  in  order  to  give  the 
other  party  an  opportunity  of  answering 
it;  Doug.  58.  Chandler  v.  Boberts ;  yet 
that  rule  does  not  seem  to  apply  to  the 
present  case.  The  defendant  admits  in 
the  plea,  that  the  arbitrators  made  a 
good  award ;  for  he  avers  sl  performance 
of  it  by  him.  He  cannot  afterwards  in 
the  rejoinder  traverse  the  new  matter  in 


the  replication  which  shews  the  award 
to  be  a  good  one ;  for  it  would  be  a  de- 
parture from  the  plea  which  admits  the 
sufficiency  of  the  award.  It  is  like  the 
case  where,  on  the  other  hand,  the  de- 
fendant pleads  ntd  agardy  he  can  say 
nothing  in  the  rejoinder  which  admits  an 
award  made,  but  that/it  is  void  in  law ; 
nor  any  other  thing  but  nul  tiel  agard, 
1  Lev.  245.  Skinner  v.  Andrews,  {g) 
Therefore^  as  the  defendant  cannot  give 
any  answer  to  the  new  matter  introduced 
in  the  replication,  it  appears  that  it 
would  be  of  no  sort  of  use  to  conclude 
it  with  an  averment ;  S  Lev.  165.  Seal 
V.  Crowe  /  where  the  opinions  ofZ^evinz 
and  Wgndham  justices  seem  to  be  best 
founded,  (h) 


(g)  But  see  11  East,  188.  Fisher  v. 
Pimbleg^  in  which  it  was  held  that 
where  the  plaintiff  has  set  forth  part  only 
of  an  award  in  his  replication,  omitting 
other  part,  which  shewed  the  award  to 
be  void,  the  defendant  was  at  liberty, 
notwithstanding  his  having  pleaded  nul 
€tgardy  to  set  out  the  whole  of  the  award 
in  his  rejoinder :  upon  the  principle  that 
by  so  doing  he  shewed  that  no  legal  or 
valid  award  had  been  made ;  which  is 
the  same  thing  as  no  award,  and  a  sup- 
port to,  rather  than  a  departure  from,  his 
plea.  [See  also  3  M.  &  W.  72.  Hickes 
V.  CracknelL  5  M.  &  W.  50.  Gishome  v. 
Hart,  Post,  Vol.  II.  84.  note  (1 ),  c<  seqJ^ 


(h)  The  reader  must  not  infer,  that 
where  the  defendant  pleads  nul  agard^ 
and  the  plaintiff  replies,  setting  out  an 
award,  such  replication  should  conclude 
to  the  country ;  indeed,  since  the  deci- 
sion of  the  above  case  of  Fisher  v.  Pirn- 
bley^  it  seems  clear,  that  such  a  repli- 
cation must  conclude  with  an  averment, 
in  order  that  the  defendant  may  have  an 
opportunity  of  pleading  in  his  rejoinder 
matter  which  shews  the  award  to  be 
void  in  law.  If  the  award  set  out  in  the 
replication  be  bad  upon  the  face  of  it, 
the  defendant's  course  would  be  to 
demur, 

3a4 
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And  now  in  this  tenn  the  plaintiff  moved  to  have  judgment 
And  Saunders  for  the  defendant  objected  that  the  phiintiff 
could  not  have  judgment,*  because  it  appeared  by  the  leooid 
that  the  award  was  void,  being  all  to  be  performed  by  the 
defendant  and  nothing  by  the  plaintiff:  and  therefore,  if  the 
award  is  void,  it  is  not  material  whether  the  defendant  has 
performed  it  or  not,  although  he  has  pleaded  a  performance 
of  it.  And  now  he  has  acknowledged  the  contrary  by  his 
waiver  of  the  issue  offered  by  the  plaintiff,  and  pleading  a 
bad  rejoinder.  And  the  plaintiff  and  defendant  have  both 
agreed,  that  the  award  pleaded  by  the  defendant  was  the  true 
award  made  by  the  arbitrators,  which  is  altogether  vicious. 
But  if  the  plaintiff  would  have  helped  himself,  he  ought  to 
have  shewn  the  other  part  of  the  award  before  he  asmgnedthe 
breach,  which  he  has  not  done  here ;  and  therefore  he  camiot 
have  judgment. 

And  of  such  opinion  was  the  whole  court  clearly.  (2)    But 


(2)  However,  it  does  not  seem  so 
clear,  that  the  award,  as  here  pleaded, 
is  a  bad  one.  On  the  contrary,  it  would, 
in  all  probability,  be  held  to  be  suffici- 
ently mutual  and  final,  and  therefore  a 
good  award,  at  this  day.  It  is  averred 
in  the  plea,  that  the  arbitrators  made 
their  award  '*  of  and  upon  the  said  pre- 
"  mises  specified  in  the  said  condition  ;  " 
therefore  it  must  necessarily  be  intended 
that  the  money  was  awarded  to  be  paid 
by  the  defendant  to  the  plaintiff,  in  sa^ 
tisfactiony  or  on  account  of  the  premises^ 
that  is,  of  all  the  matters  which  had 
been  submitted  by  them  to  the  arbitr&. 
tors :  and  if  so,  the  award  itself,  without 
directing  a  release  to  the  defendant, 
appears  to  be  as  much  a  bar  to  another 
action,  which  might  be  brought  by  the 
plaintiff  for  any  of  the  causes  of  action 
submitted  by  the  parties  to  the  arbitra- 
tors, as  if  a  release  had  been  expressly 


awarded.  Comyn's  Rep.  SSO.  Tom- 
linson  v.  Arriskin.  2  Black.  Rep.  1117. 
Pickering  v.  fVatson.  1  Wits.  28.  58. 
CayhiU  V.  Fitzgerald  2  Wills.  267.  Fox 
V.  Smith.  1  Burr.  274.  277, 278.  Hauh 
kins  V.  Colclough,  I  Ld.  Raym.  247. 
Bacon  v.  Dubarry,  There  are  also  some 
old  cases  to  this  effect  1  Rol.  Abr. 
253.  (K. )  pi.  6.  seems  to  be  precisely  in 
point.  See  8  Rep.  98.  a.  B€upok'sesM. 
Cro.  Jac.  854.  Ormeladev.  Coke,  Where 
the  money  is  expressed  to  be  in  satisfac' 
Hon  of  all  matters,  it  is  held  to  be  suffi- 
ciently mutual,  without  awarding  a  re- 
lease. 1  RoL  Abr.  253.  (X.)  pi.  4.  9. 
Here  it  seems  to  be  necessarily  implied. 
Hob.  49.  NichoUs  v.  Grunnion,  So 
where  it  is  awarded  that  all  contro- 
versies shall  cease,  it  has  been  held  good 
without  a  release.  1  Lev.  5%»  Harris 
V.  Knipe,{i) 


(t)  And  even  further,  where  the 
award  recited  that  all  matters  in  differ- 
ence had  been  referred,  and  then  ordered 
a  general  verdict  for  the  plaintiff  for  a 
certain  sum,  it  was  held  sufficiently 


mutual  and  certain,  although  it  was  not 
expressed  to  be  made  **  of  and  upon  the 
"  premises."  1  B.  &  A.  106.  Gray  v. 
Gwennap.  [See  also  9  A.  &  £.  522.  In 
re  Broum.    1  P.  &  D.  391.  S.  C    9  M. 
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they  would  not  ^ve  judgment  for  the  defendant,  because 
they  conceived  it  was  a  trick  in  pleading ;  but  they  gave  the 
phuntiff  leave  to  discontinue  on  payment  of  costs.  And  Kelynge 
chief  justice,  reprehended  Saunders  for  pleading  so  subtlely  on 
purpose  to  trick  the  plaintiff  by  the  omission  of  the  other 
part  of  the  award.  But  it  was  acase  of  the  greatest  hardship 
on  the  defendant ;  for  the  bond  of  submission  was  only  in  the 
penalty  of  2000/.,  and  the  arbitrators  had  awarded  him  to 
pay  3100L,  being  1100/.  more  than  the  real  penalty  of  the 
bond ;  when  in  truth  there  waa  nothing  at  all  due  to  the 
plaintiff,  but  he  was  indebted  to  the  defendant.  And  after- 
wards the  defendant  exhibited  an  English  bill  in  the  Exche- 
quer, disclosing  bad  practice  of  the  plaintiff  with  the  arbi- 
trators, and  had  relief  against  the  bond  (3):    and  so  this 


Vbals  V 
Warker. 


(3)  Hence  it  seems  to  follow,  that  to 
an  action  of  debt  on  bond  for  not  per- 
forming an  award,  or  to  an  action  on  the 
award  itself,  the  defendant  cannot  plead 
collusion  or  other  misconduct  of  the 
arbitrators  in  avoidance  of  the  award. 
For  as  such  a  plea  would,  in  the  prin- 
cipal case,  have  been  supported  by  the 
facts^  it  may  be  pronounced  almost  with 
absolute  certainty,  that  so  able  a  lawyer, 
as  the  reporter  is  known  to  have  been, 
would  have  stated  the  facts  in  a  defence 
to  the  action,  and  not  had  recourse  to 
the  unworthy  trick  for  which  he  was  so 
justly  censured,  if  the  plea  could  have 
been  supported  in  point  of  law.  And 
there  seems  to  be  no  case  or  didum^ 
where  a  plea  of  this  sort  has  been  held 
to  be  pleadable;  nor  a  precedent  of 
such  a  plea  to  be  found  in  any  of  the 
books  of  entries.  But  on  the  contrary, 
in  2  Wils.  148.  WiUs  v.  Maccarmich,  it 


is  said  that  there  is  no  case  where  this 
matter  has  ever  been  pleaded.  S.  P. 
8  East,  344.  Braddichy.  Thompson.(h) 
Neither  can  the  defendant  give  evidence 
of  it  on  nil  deifet  pleaded  to  debt  on  the 
award  ;  2  Wils.  148. ;  nor  on  the  plea  of 
nul  Hel  agard  pleaded  to  debt  on  bond ; 
4  T.  R.  588.  Praed  v.  Duchess  of  Cum- 
berland^ per  BuUer  J.  2  Saund.  84  by 
84  c, ;  for  it  does  not  seem  necessary 
for  the  plaintiff  to  prove  any  thing  else 
on  the  issue  of  nul  Hel  agardj  but  ex- 
ecution of  the  award  within  the  period 
limited  to  the  arbitrators  to  make  their 
award  ;  and  the  defendant  on  such 
proof  may  take  advantage  of  some^'ma- 
terial  variance  between  the  award  so 
produced  in  evidence,  and  that  which 
is  set  forth  in  the  replication,  but  cannot 
go  into  objections  to  the  award  in  point 
of  law.  1  Salk  72.  Foreland  v.  Mary" 
gold.  (I)     Where  the  condition   of  a 


&  W.  293.  Dunn  v.  Warliers.  1  Dowl. 
N.S.  327.  WyaUY.Cumell.  Ant^,32a. 
note  (a),  33  a.  note  (6).] 

(A)  [5  B.  &  C.  534.  GrazArook  v. 
DaviSf  S.P.  Nor  can  the  defendant 
in  an  action  on  debt  on  the  award  be 
allowed  to  impeach  and  annul  it,  on  the 


ground  that  the  decision  of  the  arbitrator 
proceeded  on  a  mistake.  2  B.  &  Ad. 
925.  Johnson  v.  Durani.  2  Mann,  h 
Gr.  852.  In  re  Hall.  3  Scott,  N.  R. 
25a  S.  C] 

(/)  See  antd,  103.  note  (1)  adfinem, 
in  which  it  is  laid  flown  that  upon  this 
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Veale  v.  '    matter  was  at  rest.     Winmngton  and  Sympton  were  of  oounsel 
Warner,     ^ith  the  plaintiff;  but  they  did  not  see  the  defect  of  the 
"•  pleading  of  their  part  until  it  was  objected  in  court  by  the 

other  side. 


bond  is  <'  so  as  such  award  be  made 
<<  and  set  down  in  writing  under  their 
<<  hands  and  seals,  ready  to  be  delivered 
<<  to  the  said  parties  in  difference,  or 
'<  such  of  them  as^  shall  require  the 
*'  same,  on  or  before  such  a  day ; "  if 
the  award  be  actually  made  on  the  day, 
it  is  then  ready  to  be  delivered,  and  it 
is  not  necessary  to  aver  in  the  replica- 
tion that  the  award  was  ready  to  be  de- 
livered, because  it  states  that  the  arbi- 
trators made  their  award  on  or  before 


the  time,  which,  as  has  been  alreadj 
observed,  implies  it  was  ready  to  be  de- 
livered. Cro.  Car.  541.  J^radsey  r. 
Cfyston.  6  Mod.  82.  Robinson  v.  Col- 
wood.  2  Ld.  Raym.  989.  iLutw.  521. 
Market  v.  Marryotii  2d  Exoeptioi. 
S.  C.  1  Ld.  Raym.  114.  3  Mod.  331. 
Rowsby  V.  Manning,  (m)  However,  if 
either  of  the  parties  do  on  the  last  day 
request  the  arbitrators  to  deliver  the 
award  to  him,  and  they  neglect  or  refuse 
to  do  so,  the  bond  is  void :  and  die  de- 


issue  of  n^/  tiel  agardy  the  defendant  may 
shew  that  the  award  is  void  in  point  of 
law  :  but  the  better  opinion  seems  to  be, 
as  here  «tated,  that  he  cannot.  If  the 
replication  [to  a  plea  of  nul  tiel  agard 
pleaded  to  debt  on  bond]  set  out  the 
whole  award,  and  it  be  void  in  law,  the 
defendant  should  demur :  if  it  set  out 
only  a  part,  omitting  that  which  makes 
the  award  void,  the  defendant  should  set 
out  the  whole  in  his  rejoinder  and  de- 
mur.  11  East,  188.  Fisher  v.  Pimbley. 
[Where,  in  an  action  upon  an  award, 
the  declaration  stated  that  the  ori- 
ginal action  was  referred  by  a  rule  of 
court  to  an  arbitrator,  who  duly  made 
and  published  his  award  of  and  con- 
cerning the  premises  so  referred  to  him, 
and  did  thereby  find  &c. ;  and  the  de- 
fendant pleaded  that  the  arbitrator  did 
not  duly  make  and  publish  his  award  of 
and  concerning  the  premises  referred 
modo  et  formdy  the  court  appeared  to 
entertain  some  doubt  whether  the  plea 
put  in  issue  the  validity  of  the  award,  as 
well  as  the  fact  that  an  award  had  been 
made  concerning  the  premises  in  dis- 
pute; but  held  that,  at  all  events,  the 


production  of  the  award  and  rule  of 
court  was  iioS&itA&oiprimd  facie  evideiiee 
in  support  of  the  issue  on  the  part  of 
the  plaintiff,  until  the  validity  of  the 
award  was  impeached  by  evidence  dtkort 
on  the  part  of  the  defendant.  5  M.  & 
W.  50.  Gisbome  v.  HarL} 

(m)  [So  where  the  order  of  referenee 
requires  that  the  arbitrator  shall  make 
andpubUsh  his  award  in  writing  ready 
to  be  delivered  to  the  parties,  or  sudh 
of  them  as  require  the  same,  on  or  before 
a  certain  day,  the  award  is  *'  published  " 
and  ^  ready  to  be  delivered  '*  within  the 
meaning  of  the  order,  when  it  is  exe- 
cuted by  the  arbitrator  in  the  presenee 
of,  and  attested  by,  a  witness,  or  when 
the  arbitrator  has  done  any  other  act 
whereby  he  becomesykfitflitt  <ffieioy  aod 
has  declared  hb  final  mind.    6  Mees.  k 
W.  473.  Brooke  v.  Miiehell.    But  the 
meaning  of  the  word  <<  published "  io 
the  rule  which  regulates  the  time  for  an 
application  to  set  aside  the  award  is, 
publication  to  the  parties  ;  u  e.,  it  shoiihi 
seem,  when  they  have  (or  may  have»  if 
they  please  it)  notice  of  the  contents, 
See  post,  p.  327^,  no^  (/),] 
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fendant  must  not  say  *^  nulagard^  but 
he  should  plead  the  matter  specially^ 
namely,  that  he  requested  the  arbi- 
trators to  deliver  the  award,  and  they 
refused  to  do  so.  3  Mod.  331.  JRowsby 
V.  Manning,  recognised  in  1  Lutw.  524. 
JUarkes  v.  Marryott^  S.  P.  6  Mod.  176. 
Oaies  v.  BromhilL  So  in  a  late  case  of 
Wilson  V,  Wilson,  C.  P.  Sittings  in 
London  after  Hilary  Termy  1798,  before 
Eyre  C.  J.,  where  in  debt  on  bond  con- 
ditioned for  performance  of  an  award 
precisely  in  the  terms  of  the  condition 
above-mentioned^  the  defendant  (among 
other  pleas)  pleaded  that  the  arbitrators 
did  make  their  award  on  the  day  limited 
in  the  condition,  and  that  he  on  that  day 
required  them  to  deliver  the  award  to 
him,  but  they  neglected  and  refused  so 
to  do ;  and  issue  being  joined  thereon, 
it  appeared  in  evidence  that  the  arbi« 
trators  had  made  their  award  on  the  day, 
but,  because  it  was  not  stamped,  refused 
to  deliver  it  to  the  defendant  according 
to  his  request ;  and  upon  this  evidence^ 
the  jury  under  the  direction  of  his  lord- 
ship, who  thought  it  an  extreme  hard 
case,  found  that  the  arbitrators  had  not 
complied  with  the  condition  of  the  bond, 
and  gave  a  verdict  for  the  defendant ; 
and  the  plaintifTs  counsel,  being  satisfied 
both  of  the  law  and  fact,  acquiesced. 


Nor  could  an  award,  where  the  sub. 
mission  was  by  bond  or  other  writing, 
or  by  parol,  be  in  any  other  manner  set 
aside  at  common  law  for  the  misbeha- 
viour of  the  arbitrators,  until  the  statute 
9  &  10  W.  3.  c.|15.  gave  relief,  where 
the  submission  is  by  "iond  or  other  vrrit' 
ing ;  for  the  law  seems  to  be  still  the 
same  in  this  respect,  where  the  submis- 
sion  is  hj  parol,  it  being  held  that  the 
statute  does  not  give  the  courts  authority 
to  make  a  submission  hj  parol  a  rule  of 
court.  7  T.  R.  1.  Ansell Y.Evans,  (n) 
But  the  remedy  was  by  a  bill  in  equity, 
as  appears  by  the  present  case^  and 
3  Ch.  Rep.  88.  Greenhill  v.  Church. 
2  Vem.  101.  pi.  95.  Ibid  251.  pi.  238. 
Early. Stacker. {o)  But  where  the  sub- 
mission to  arbitration  was  by  rule  of 
court,  which  was  often  the  case,  the 
conduct  of  the  arbitrators,  and  of  the 
parties  to  the  submission,  might,  as  it 
still  may,  be  examined  into,  and  if,  on 
examination^  it  appeared  that  the  arbi- 
trators had  been  partial  and  unjust,  or 
had  mistaken  the  law,  the  court  would 
not  enforce  a  performance  of  the  award. 
1  Salk.  71.  pi-  4-.  Anon.  Ibid.  73. 
Morris  v.  Reynolds  and  Davila  v.  AL 
manza.    Ibid.  83.  Forster  v.  Srunetti. 

1  Mod.  21.      Darbyshife  v.   Cannon. 

2  Burr.  701.  Lucas  v.  Wilson,  (p)    If 


(n)  [The  statute  also  requires  that 
the  parties  shaU  insert  in  their  8ubmi»- 
mon  their  agreement  that  the  submission 
shall  be  made  a  rule  of  court :  but  it  has 
been  held  that  a  consent  in  the  instru- 
ment of  submission  to  make  the  award 
a  rule  of  court,  instead  of  the  submis- 
sion, will  warrant  the  interposition  of  the 
court,  under  the  statute.  7  A.  &  £.  602. 
InreSiory.  2Nev.&P.667.  S.C.  Where 
several  actions  in  several  courts  are  re- 
ferred by  one  submission,  empowering 
the  parties  to  make  it  a  rule  of  either  of 
^he  coi^fts,  it  cannoti  it  should  seem,  b^ 


made  a  rule  of  more  than  one  of  them ; 
for  the  words  of  the  statute  are  ''  of  any 
of  his  majesty's  courts  of  record."  2 
Cr.  &  J.  379.   Winpenny  v.  Baies.'] 

(p)  [The  remedy  in  equity  is  now 
precluded  by  the  statute,  where  the  sub- 
mission has  been  made  a  rule  of  a  court 
of  law  in  pursuance  of  it  3  Mylne  & 
K.  425.  NichoUs  v.  Boe,'\ 

(p)  [However,  in  modern  cases,  it  has 
been  held  that  corruption  in  the  arbi- 
trator is  no  answer  to  a  motion  for  an 
attachment.  3  Bing.  167.  Brazier  v. 
Bryant.     10  Moorp^  587.  S.  C.   ?  Cr.  & 
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however  the  conduct  of  the  arbitrators 
was  not,  or  could  not^  be  successfully 
impeached,  the  court  of  K.  B.  in  the 
reign  of  Charles  the  Second,  when 
Kelynge  was  chief  justice,  began  to  com- 
pel a  performance  of  the  award  by  cU" 
tackmenty  as  for  a^ontempt  of  a  rule  of 
court  1  Salk  83.  Forster  v.  BruneUL 
1  Sid.  54.  Stiles  v.  Triste.  It  after- 
wards became  the  common  practice  to 
issue  out  an  attaohment  for  not  perform- 
ing an  award.  And  it  was  found  by 
experience,  as  tiie  preamble  of  the 
above-mentioned  statute  recites,  that 
the  enforcing  of  the  performance  of 
awards  by  attachment  had  contributed 
much  to  the  ease  of  the  subject.  There- 
fore the  first  section  of  the  statute 
enables  parties  to  make  a  submission  to 


arbitration  by  bond,  or  other  writiDg,  a 
rule  of  court,  and  thereby  puts  such 
submission  on  the  same  footing  with 
those  by  rule  of  court,  {q)  This  Act  is 
held  to  be  only  declaratory  of  what  the 
law  was  before  in  cases  where  there  was 
a  cause  depending.  2  Burr.  701.  Imcos 
V.  Wilson,  And  by  the  second  clause  of 
the  statute  an  award  may  be  set  aside 
for  the  corruption  of  the  arbitrators,  if 
an  application  be  made  to  the  court  for 
that  purpose,  on  the  last  day  of  the  next 
term,  after  making  the  award.(r)  Upoo 
this  clause  the  court  cannot  set  aside  an 
award  made  in  pursuance  of  the  statute, 
on  any  other  ground  but  fraud  or  cor- 
ruption in  the  arbitrators.  1  Str.  301. 
Anderson  v.  Coxeter,{s)  But  though 
the  court  cannot  set  (uide  the  award 


M.235.  Paully.PaulL  2A.&E.52. 
Macarthur  v.  Campbell.  4  Nev.  &  M . 
208.  S.  C.  See,  however,  2  Burr.  702. 
per  Lord  Mansfield,  and  the  statute  9  & 
10  W.  3.  c.  15.  s.  1.  adfinem.'] 

(q)  Under  this  statute,  the  sub. 
mission  may  be  made  a  rule  of  court 
in  Vacation.  5  B.  &  A.  217.  In  re 
Taylor, 

(r)  [By  the  terms  of  the  statute, 
the  motion  must  be  made  <<  before 
« the  last  day  of  the  next  term." 
Therefore  the  motion  must  be  made,  at 
latest,  on  the  last  day  but  one  of 
the  term.  5  Scott,  N.  E.  240.  la  re 
Evans."] 

(s)  This  restriction  has  been  subse- 
quently disregarded,  and  the  courts  will 
listen  to  applications  to  set  aside  awards 
on  other  grounds,  as  well  in  cases  where 
the  submission  has  been  made  a  rule  of 
court  pursuant  to  the  statute,  as  where 
the  submission  was  originally  by  rule  of 
court  Thus  in  the  case  of  Lowndes 
.  y.  Lowndes^  cited  in  a  subsequent  part 
of  the  learned  Serjeant's  note,  (where 
the  submission  had  been  made  a  rule 
under  the  statute,)  no  question  was  made 


as  to  the  power  of  the  court  to  set  aside 
the  award  for  other  causes  than  fiaud 
or  corruption  in  the  arbitrators.      So  in 
2  T.  R.  781.  Zackary  v.  Shepherdywheoi 
the  grounds  for  the  application  were, 
that  the  arbitrator  had  not  sufficient 
materials  laid  before  him.     Wherever 
the  submission  is  originally  by  rule  of 
court,  the  above  restriction,  if  admitted, 
cannot  apply;  for  it  is  held,  that,  in 
such  a  case,  the  power  of  the  court  to 
set  aside  the  award  is  independent  of 
the  statute.    6  Taunt  114.    Rogers  y. 
DaUinwre.     1  Marsh.  471.  S.  C.    The 
grounds,  besides  fraud  and  corruption  io 
the  arbitrators,  on  which  the  court  will 
set  aside  an  award,  are,  that  there  is 
some  objection  to  its  legality  appeariog 
on  the  face  of  the  award  itself;  Tidds 
Practice,   873.;    or  from  the  reasons 
given  by  the  arbitrators  in  support  of  it 
[in  some  cotemporaneous  paper  which 
may  be  considered  as  part  of  it].  3  East, 
18.  Kent  v.  Elstob.     [5  Mann.  &  R.  S. 
Williams  v.  Jones.  10  A.  &£.  197.  Ike 
V.  Cropper.  2  Mann.  & Gr.  851,852.  In 
re  Hall.     3  Scott,   N.  R.  250.  S.  C. 
See  however  5  Bing.  N.  C*  187*  Jonesy. 
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upon  any  other  ground,  yet  if  there  be    it,  the  court  will  refuse  to  enforce  the 
any  illegality  or  defect  on  the  face  of    award  by  attachment,  but  leave  the 


Corry.  7  Scott,  106.  S.  C]  But  an  award 
will  not  be  set  aside,  on  the  ground  that 
the  arbitrator  was  mistaken  in  point  of 
law,  unless  the  principles  of  law  upon 
which  he  has  decided,  appear  on  the 
face  of  the  award ;  1  Chitt  Rep.  6?4. 
Arwiu  3  B.  &  A.  237.  Richardson  v. 
Nourse  ;  in  which  last  case,  Holroyd  J. 
said  that  the  court  will  not  set  aside  an 
award  on  the  ground  merely  that  the 
arbitrator  is  mistaken  in  point  of  law ; 
but  the  court  must  be  clearly  satisfied, 
that  he  would  not  have  made  such  an 
award,  if  he  had  known  what  the  law 
was.  So  where  the  merits  in  law  and 
fact  are  referred  to  a  barrister,  the  court 
will  not  open  the  award,  unless  where 
the  question  of  law  necessarily  arises 
upon  the  face  of  the  award,  when  the 
court  is  bound  to  take  notice  of  it. 
13   East,    358.     Chace    v.    Westmore. 

1  Taunt  48.  Delver  v.  Barnes*  5  M.  & 
S.  504.  Sharman  v.  BeU.  6  Taunt  254. 
Wo?denburgh  v.  Wageman,  1  Marsh. 
579.  S.  C.  1  Bing.  104.  Cramp  v.  Sy^ 
nums,  1  Chitt  674.  Doe  v.  Thompson. 
[2  Y.  &  Jerv.  114.     Price  v.  Jones, 

2  Dowl.  638.  Wade  v.  Malpas.  2  Cr.  & 
M.  689.  Wilson  v.  King.  4  A.  &  £.  950. 
Steeple  v.  BonsalL  4  A.  &  £.  345. 
Lancaster  v.  Hemington.  5  Nev.  &  M. 
538.  S.  C.  3  Dowl.  349.  ;  Sherry  v. 
Ohe.  Accordingly,  the  court  will  not 
set  aside  the  award  on  affidavits  dis- 
closing that  the  arbitrator  has  received 
illegal  evidence,  or  admitted  an  incom- 
petent witness,  or  rejected  a  competent 
one.  1  Price,  81.  Campbell  v.  Twemlofc, 
9  Bing.   679.    Perriman   v.  SteggalL 

3  M.  &  Sc  93.  S.  C.  2  Bing.  N.  C. 
532.  Symes  v.  GoodfeUow.  2  Scott, 
769.  S.  C.  4  Dowl.  593.  Armstrong  v. 
MarshalL  The  distinction  taken  in 
some  cases  between  a  reference  to  a 


barrister  and  a  reference  to  an  un- 
learned arbitrator,  viz.  that  an  award 
made  by  the  latter  may  be  impeached 
on  a  point  of  law,  but  an  award  made 
by  the  former  cannot,  has  lately  been 
repudiated.  1  Cr.  M .  &  R.  523.  Jupp 
V.  Grayson,  3  Dowl.  201.  Ashton  v, 
Poynter,  Even  where  the  arbitrator 
states  on  the  face  of  the  award  the  fxets 
from  which  he  has  drawn  the  conclu- 
sion on  which  his  award  is  founded, 
the  court  will  not  interfere,  if  there  be 
any  evidence  at  all  to  support  his  finding. 
1  Cr.  M.  &  R.  586.  Barrett  v.  Wilson, 
9  Dowl.  341.  Archer  v.  Owen.  2  ManYi. 
&  Gr.  366.  Jephson  y.Hotokins,  2  Scott, 
N.  R.  605.  S.  C]  Another  ground  for 
setting  aside  an  award  is  irregularity  or 
impropriety  in  the  proceedings  of  the 
arbitrators ;  such  as  want  of  notice  of 
the  meeting*  1  Salk.  71.  ^non.  Barnes, 
57.  Dotting  v.  Matchett.  Willes,  215. 
S.  C.  [2  Cr.  &  M.  347.  WhaOey  v. 
Morland.!^  So  where  the  arbitrators, 
having  partly  proceeded  in  the  re- 
ference, declared  they  could  not  pro- 
ceed till  certain  account-books  were 
examined ;  in  consequence  of  which  the 
defendant  left  the  meeting,  and  after- 
wards the  arbitrators  made  an  award  in 
his  absence,  without  giving  him  notice 
that  they  did  not  mean  to  inspect  the 
books,  it  was  held  that  this  was  a  good 
ground  to  set  aside  the  award.  4  Moore, 
148.  Pepper  v.  Gorham,  [So  where 
a  gross  mistake  was  made  by  arbitra- 
tors, though  not  apparent  on  the  face 
of  the  award,  the  court,  in  one  instance, 
set  aside  the  award,  as  for  misconduct 
of  the  arbitrators.  2  Mann.  &  Gr.  847. 
In  re  HaU,  3  Scott,  N.  R.  250.  S.  C] 
So  the  deeUh  of  either  party  to  the  sub- 
mission before  award  made,  is  a  ground 
to  set  the  award  aside.     1  Marsh.  366, 
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party  to  an  action  on  tlie  bond,  or  on 
the  award  itself.  Andr.  297.  Huickins 
y.  Hutchint^  For  it  is  discretionary  in 
the  court,  whether  they  will  enforce  the 
award  by  process  of  contempt  or  not. 
1  Str.  695.  Hales  v.  Taylor.  S.  P. 
7  T.  B.  73.  PedUy  v.  Goddard.    It  is 


held  that  the  statute  does  not  a{^ly  to 
submissions  by  nde  ifcouri;  therefore 
it  is  not  necessary  in  such  case  to  apply 
to  set  aside  the  award  within  the  time 
limited  by  the  statute.  Ibid.  2  Burr, 
701.  Lucas  T.  WtUtnu  (t)  So,  where 
the  submission  to  arbitration  is  made  a 


Potts  y.  Ward.  See  post,  Vol  IL  133  a. 
n.  (</).  Another  ground  for  setting 
aside  an  award  is,  the  revocation  of  the 
submission  by  one  of  the  parties  before 
award  made.  1  Bing.  87.  Clapham  v. 
Higham.  But  see  post.  Vol.  II.  133  a. 
n.  (J).  For  other  cases  where  the  courts 
haye  consented  or  refused  to  set  aside 
awards,  see  Tidd's  Prac  873,  et  seq. — 
By  a  Reg.  Gen.  of  K.  B.  E.  T.  1821, 
where  a  rule  to  shew  cause  is  obtained 
to  set  aside  an  award,  the  seyeral  ob- 
jections thereto  intended  to  be  insisted 
upon  at  the  time  of  making  such  rule 
absolute  must  be  stated  in  the  rule  to 
shew  cause.  4  B.  &  A.  539.  [There 
is  a  similar  rule  in  C.  P.;  6  Bing.  34^. ; 
and  it  has  been  adopted  in  the  Exche- 
quer. 11  Price,  57.  Smith  y.  Briscoe. 
1  M*Clel.  &  Y.  394.  2  Cr.  &  M. 
347.  Whatky  v.  Morland.  In  Q.  B. 
this  rule  has  been  strictly  construed ; 
and  it  has  been  held  insufficient  to  state 
the  head  of  objection  generally,  as  that 
the  award  is  not  final,  without  speci- 
fying in  what  respect  it  is  not  final. 
3  A.&E.  200.  Boodle  y.Davies.  4  Ney. 
&  M.  788.  S.  C.  8  Dowl.  654.  Gray 
y.  Leaf.  In  the  Exchequer  an  objec- 
tion, "  that  the  arbitrator  has  not  award- 
'*  ed  on  a  matter  in  difference  submitted 
'*  to  him,**  was  held  sufficiently  spe- 
cific. 9  M.  &  W.  293.  Dunn  v.  Warlters. 
And  in  one  case  it  was  held  that  the 
rule  might  be  amended.  2  Cr.  &  M. 
347.  And  in  C.  P.  it  was  decided  that 
the  rule  was  not  imperative ;  5  Bing. 
281.  Bicas  v.  Jay.  2  Moo.  &  P.  448. 
S.  C. ;  but  this  waS|  it  should  seemi  be« 


fore  that  court  had  made  any  rule  of 
their  own  on  the  subject.] 

(t)  The  same  is  held  where  the 
award  is  made  under  an  order  of  refer- 
ence at  Nisi  Prius ;  6  East,  465.  Synge  y. 
Jervoise  ;  or  under  an  order  of  a  judge 
at  chambers,  and  in  short  in  any  case 
of  an  award  made  under  the  authority 
of  the  court  in  an  action  pending; 
6  Taunt  1 14.  Rogers  y.  DalUmort. 
2  Marsh.  471.  S.C.;  [though  where 
the  parties  refer  by  a  mere  agreement^ 
containing  a  clause  that  the  submission 
uuiy  be  made  a  rule  of  court,  the  re- 
ference is  within  the  statute  notwith- 
standing an  action  is  pending.  3  DowL 
317*  Rushworth  y.  Barron.  5  DowL 
682.  Reynolds  y.  Askew.  Howeyer, 
eyen  in  cases  not  within  the  Act,  the 
court,  in  their  discretion,  will,  in  ge- 
neral, adopt  the  limitation  of  time 
prescribed  by  the  statute :  6  Taunt.  1 14. 
2  Marsh.  471.  5  B.  &  Ad.  518.  Mac- 
arthur  y.  CampbelL  2  Ney.  &  M.  444. 
S.  C.  4  Mees.  &  W.  470.  Andersoti  y. 
FuUer :  and  though  it  is  not  impe- 
rative on  the  court  so  to  do^  a  yery 
strong  case  of  excuse  for  the  delay 
must  be  made  out  to  justify  a  de- 
yiation  from  the  usual  course.  6  B. 
&  C.  629.  Rawstkom  y.  Arnold.  9 
D.  &  R.  Sm.  S.  C.  3  Dowl.  349. 
Sherry  y.  Ohe.  Where,  indeed,  the 
arbitrator  is  merely  substituted  for  a 
jury,  a  motion  to  set  aside  the  yerdict 
entered  up  under  the  award  must  be 
made,  like  a  motion  for  a  new  trial, 
within  the  first  four  days  of  the  tenn 
next  following  the  publication  of  the 
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rule  of  court  panuant  to  the  statute, 
though  no  motion  can  be  made  to  set 
aside  the  award  for  extrinsic  matter,  that 
is,  for  fraud  or  corruption  in  the  arbitra- 
tors, after  the  time  limited  by  the  Act,  or 
for  objections  appearing  on  the  face  of  it, 
(see  1  East,  276.  Lowndes  v.  Lowndes^) 


yet  an  application  for  an  attachment  for 
not  performing  the  award  may  be  re- 
sisted at  any  time  for  defects  appearing 
on  the  face  of  the  award  itself.  7  T.  R. 
73.  Pedley  v.  Goddard,  where  the  case 
of  Hutching  v.  Hutchins^  in  Andr.  297. 
is  recognised.  («)    And  in  neither  case, 


award  to  the  parties.  But  where  the 
reference  is  of  the  cause  and  all  matters 
in  difference,  the  motion  to  set  aside  the 
award  may  be  made  after  the  four  first 
days,  and  at  any  time  before  the  last 
day  of  the  term  next  following  the 
publication,  notwithstanding  that  a 
verdict  b  to  be  entered  up,  and  al- 
though the  arbitrator  finds  that  neither 
party  Has  any  claim  upon  the  other  as 
to  the  matters  in  difference.  4  Dowl.  54. 
AUenby  v.  Proudlock.  6  A.  &  E.  119. 
HaytDord  y.Phillips.  I  Nev.  &  P.  288. 
&  C.  7  A.  &  E.  595.  Moore  v.  BtUlin. 
2  Nev.  &  P.  436.  S.  C.  With  respect  to 
the  terminus  d  quo  the  limitation  of  time 
for  moving  begins  to  run,  it  must  be 
observed  that  the  statute  of  W.  3.  limits 
the  time  to  some  day  before  the  last 
day  of  the  next  'term  after  the  award 
made  and  published  to  the  parties.  It 
was    holden  in   C.  B.  that  { the  word 

■ 

*'  published  "  was  satisfied  by  the  award 
having  been  made,  and  notice  having 
been  given  to  the  parties^that  it  is  with- 
in their  reach  on  payment  of  just  and 
reasonable  expenses.  9  Bing.  605.  MuS' 
seUnvok  y.Dunkin.  2  M.  &  Sc.  740.  S.  C. 
But  in  a  subsequent  case  in  Q.  B.  it 
was  holden,  that  an  award  is  *' published" 
within  the  meaning  of  the  statute,  and 
of  the  rule  in  analogy  with  it,  when  the 
arbitrator  gives  notice  that  it  may  be 
had  on  payment  of  his  charges,  whether 
they  be  reasonable  or  not;  and  the 
court  dissented  from  the  last  words  of 
the  definition  of  the  term  by  the  court 
of  C.  P.  in  Musselbrook  v.  Dunkin. 
6B.ScAd.6lS.  Macarikur  y^fiampbett* 


2  Nev.  &  M.  444.  S.C.  See  the  obser- 
vations of  Parke  B.  and  Alderson  B.  in 
6  Mees.  &  W.  477,  478.  Brooke  v. 
Mitchell  Antd,  p.  327  b.  note  (m).] 

(u)  [But  the  attachment  cannot  be 
resisted  on  objections  to  the  award  not 
apparent  on  the  face  of  it.  2  A.  &  E. 
52.  Macarthur  v.  Campbell.  4  Nev.  &  M. 
208.  S.  C.  (See  ante,  p.  327.  note  (/>).) 
So  if  a  defect  appears  on  the  face  of  the 
award,  it  may  be  taken  advantage  of  to 
invalidate  a  judgment  and  execution, 
though  the  time  for  setting  aside  the 
award  has  expired.  3  B.  &  Ad.  297. 
Manser  v.  Heaver.  8  A.  &  E.  241.  Doe 
y.  Homer.  8  Nev.  &  P.  344.  S.  C.  —No 
attachment  will  be  granted  where  the 
award  merely  finds  a  certain  sum  due, 
but  does  not  order  that  sum  to  be  paid : 
for  it  has  been  considered  that  there 
is  no  contempt  of  court  where  there 
is  no  express  order  to  pay  the  amount 
awarded ;  and  the  only  remedy  in  such 
case  is  by  an  action.  3  Bing.  634. 
Edgdl  v.  Dallimore.  11  Moore,  541. 
S.  C.  1  Cr.  M.  &  R.  846.  Hopkins  v. 
Dames,  7  Dowl.  318.  Seaward  v. 
Howey.  A  direction  by  the  arbitrator, 
to  whom  a  Cause  is  referred,  that  a 
verdict  shall  be  entered  for  a  certain 
amount  (which,  it  is  now  settled,  is  an 
excess  of  jurisdiction,  unless  he  be  spe* 
cially  authorised  thereunto)  cannot  be 
construed  as  an  order  to  pay  the  money, 
so  as  to  be  the  foundation  of  an  attach- 
ment 2  A.  &  E.  344.  Donlan  v.  BreU. 
4  Nev.  &  M.  854.  S.  C.  6  A.  &  E.  119. 
Hayward  v.  PhiUips.  1  Nev.  &  P.  288. 
S«  C.  overruling  Cartwright  v.  Black' 
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whether  the  submission  be  originally 
by  rule  of  court,  or  by  bond,  or  other 
writing,  and  afterwards  made  such,  will 
the  .court  enter  into  the  merits  of  the 
award,  and  examine  into  the  reasonable- 


ness and  justice  of  it ;  2  Burr.  701. 
Lucas  y.  Wilson;  unless  it  appears 
manifestly  from  the  merits  that  the 
arbitrators  have  acted  dishonestly  and 
corruptly,  (x) 


worthy  1  Dowl.  489.  No  attachment,  it 
should  seem,  can  be  granted^  unless  the 
award  be  made  in  pursuance  of  the  rule 
of  court:  Therefore,  where  the  time  for 
making  the  award  is  enlarged,  but  not 
in  accordance  with  the  submission,  the 
award  cannot  be  enforced  by  attach- 
ment, notwithstanding  there  may  have 
been  such  a  waiver  of  the  objection  as 
will  amount  to  a  new  submission  by 
parol,  so  as  to  make  the  award  binding 
and  entbrceable  by  action.  2  Mees.  & 
W.  69.  Reade  v.  DuUon.  Interest  on 
the  sum  awarded  cannot  be  recovered 
by  attachment.  2  B.  &  Ad.  777.  In 
re  Churcher.  2  Dowl.  N.  S.  327.  Doe 
V.  Squire,  —  In  addition  to  the  remedy 
by    attachment,    the    court   has   now 


authority,  under  the  stat  1  &  2  Viet, 
c  110.  s.  18  and  19^  to  order  a  party 
by  rule  to  pay  a  specific  sum  awarded 
by  an  arbitrator  to  be  paid  to  him ;  and 
on  such  rule  being  made  absolute, 
execution  may  issue  against  the  party 
for  the  amount  so  specified  in  the  rule. 
8  Mees.  &  W.  565.  Doe  v.  Amey.  5 
Scott, N.R.76, 77.  Hodgsonv^Paitermm. 
The  court  will  not,  it  should  seem,  make 
such  an  order,  where  it  is  doubtful  whe- 
ther the  award  is  good.  1  DowL  N.  S. 
8S7.  Spencer*  Clarkson,  See  also  Ibid. 
340.  Sxrr  y.  Jeston.'] 

(x)  For  other  recent  decisions  re- 
specting awards,  see  2  Saund.  133  a. 
n.  (ft)  {c)  (d). 


[  328  ] 
Case  57. 


Hancocke  Vic.  &c.  verms  Prowd,  Administrator 

of  Yope. 

PaficL  21  Car.  11.  Begis.  KolL  440,  441. 

*»^  I  TOE  it  remembered  that  heretofore,  to  wit,  in  the 
-*-*  term  of  EcLster  last  past,  before  our  lord  the 
king  at  Westminster  came  T^omo^lTanrocibgent  being  one  of 
the  attomies  of  the  court  of  our  lord  the  king  before  the  king 
himself,  according  to  the  liberties  and  privileges  for  such  attor- 
nles  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary used  and  approved  of  in  the  same,  present  here  in  court  in 
his  proper  person,  and  brought  here  into  the  court  of  our  said 
lord  the  king  then  there  his  certain  bill  against  Richard  Prowd 
administrator  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits,  which  were  of  WiUiam  Yope  of  Atcham,  in 
the  county  of  Salop  gent  lately  deceased^  who  died  intestate. 
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as  it  is  said,  in  the  custody  of  the  marshal,  &c,  of  a  plea  of  Hancocks 
debt ;  and  there  are  pledges  of  prosecution,  to  wit,  John  Dae  ^'  Prowd. 
and  Richard  Roe;  which  said  bill  follows  in  these  words,  to  ' 

wit;  Salop,  to  wit,  Thomas  Hancocke  gent.,  being  one  of  the 
attornies  of  the  court  of  our  lord  the  king  before  the  king  him- 
self, according  to  the  liberties  and  privileges  for  such  attornies 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
used  and  approved  of  in  the  same  court,  present  here  in 
court  in  his  proper  person,  complains  of  Richard  Prowd  ad- 
ministrator of  all  and  singular  the  goods  and  chattels,  rights 
and  credits,  which  were  of  William  Yope  of  Atcham,  in  the 
county  of  Salop,  gent,  lately  deceased,  who  died  intestate,  as 
it  is  said,  being  in  the  custody  of  the  marshal  of  the  marshalsea 
of  our  lord  the  king  before  the  king  himself,  of  a  plea  that  he 
render  to  him  40/.  of  lawful  money  of  Enffland,  which  he  un- 
justly detains  from  him,  for  this,  to  wit,  tliat  whereas  the  said 
William  Yope  in  his  life  time,  to  wit,  on  the  14th  day  of  Sep^ 
tember,  in  the  19th  year  of  the  reign  of  our  lord  Charles  the 
Second,  now  king  of  England,  at  Berrington,  in  the  county 
aforesaid,  by  his  certain  writing  obligatory,  sealed  with  the 
seal  of  him  the  said  William,  and  to  the  court  of  our  said  lord  ProfeH  in 
the  king  now  here  shewn,  the  date  whereof  is  the  same  day 
and  year,  acknowledged  himself  to  be  held  and  firmly  bound 
to  the  said  Thomas  in  the  said  40/.  to  be  paid  to  the  same 
Tlwmas  when  he  the  said  William  should  be  thereunto  re- 
quired: yet  the  said  Willian^  in  his  lifetime,  and  the  said 
Richard  after  the  death  of  him  the  said  William,  (although 
often  required,)  has  not  paid,  nor  hath  either  of  them  paid, 
the  said  40^  to  the  said  Thomas  Hancoche,  but  to  pay  the  same 
to  him  have  hitherto  altogether  refused ;  and  the  said  Richard 
hath  yet  hitherto  altogether  refused  to  pay  the  same  to  the  said 
Thomas,  and  still  refuses,  and  unjustly  detains  it,  to  the  da-  [  329  ] 
mage  of  him  the  said  Thomas  of  10/. ;  and  therefore  he  pro- 
duces suit,  &c. 

And  now  at  this  day,  to  wit,  Wednesday  next  after  fifteen  Plea, 
days  of  Easter  in  this  same  term,  until  which  day  the  said  Imparlance. 
Richard  Prowd  had  leave  to  imparl  to  the  said  bill  and  then 
to  answer,  &c.  before  our  lord  the  king  at  Westminster,  come 
as  well  the  said  Thomas  Hancocke  in  his  proper  person,  as  the 
said  Richard  Prowd  by  William  Waltham,  his  attorney ;  and 
the  same  Richard  defends  the  wrong  and  injury  when,  &c., 
and  says  that  the  said  Thomas  ought  not  to  have  or  maintain  '^**'*  ***• 
his  said  €u:tion  thereof  against  him,  because  he  says  that  one  50s.)        " 

VOL.  I.  3  B 
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Hancocks    John  Wood,  one  of  the  attomies  of  the  oourt  of  our  brd 
V.  Prowd.    ^^  ]jjng  ^f  ^^  bench,  heretofore,  to  wit,  in  the  term  of 
'  S5f.  Hilary,  in  the  19th  and  20th  years  (1)  of  the  reign  of  our 

oorered  a  judg-  Bald  lord  the  now  king,  before  Sir  Orlando  Bridgman  knight 
"*^ns!rthe^*'d  *°^  baronet,  and  his  companions,  then  justices  of  our  said  lord 
Yope  for  20^  the  king  of  the  bench  at  Westminster,  by  the  consideration  of 
jj^      sof.     ^^  eajsie  court  recovered  (2)  against  the  said  William  Yope 

in  his  lifetime,  by  the  name  of  William  Yope,  late  of  Atcham, 

in  the  county  aforesaid,  gent.,  otherwise  called  William  Yope 

of  Atcham,  in  the  county  of  Salop,  gent,  as  well  a  certam  debt 

of  20L  as  SOs.  which  were  adjudged  to  the  same  John  in  tk 

same  court  for  his  damages  which  he  had  on  occasion  of  the 

detention  of  that  debt  whereof  he  was  convicted,  as  by  the 

record  and  process  thereof,  remaining  in  the  said  court  of  oar 

One  Cletely  re-  said  lord  the  Idng  of  the  bench  aforesaid,  at  Westminster  afore- 

ment  in  cb5'  ^^»  more  fulIy  appears.     And  the  said  Richard  further  saith 

against  the  said  that  ouc  Thovnos  Clevely,  gent,  heretofore,  to  wit,  in  the  eaid 

deu\nd  50t.     ^^^^  ^^  ^^'  Hilary ,  in  the  said  19th  and  20th  years  of  the 

costs.  reign  of  our  said  lord  the  now  king,  before  the  said  Sir  Or- 

lando  Bridgman  knight  and  baronet,  and  his  companions,  then 
justices  of  our  said  lord  the  king  of  the  bench  aforesdd,  at 
Westminster  aforesaid,  by  the  consideration  of  the  same  court 
recovered  against  the  said  William  Yope  in  his  lifetime,  by  the 
name  of  William  Yope  late  of  Atcham,  in  the  county  aforesaid, 
gent.,  otherwise  called  ff^lliam  Yope,  of  Atcham,  in  the  county 
of  Salop,  gent,  as  well  a  certain  debt  of  1002.  as  50s.  which 
were  adjudged  to  the  said  Thomas  Clevely  in  the  same  court 
for  his  damages  which  he  had  on  occasion  of  the  detention  of 
that  debt  whereof  he  was  convicted,  as  by  the  record  and  pro- 
cess thereof,  remaining  in  the  sud  court  of  our  said  lord  the 

(1)  The  plea  is  bad,  unless  it  states  form  of  pleading  a  judgment  ohtaineii 
in  what  term  and  year  of  the  reign,  or  against  the  testator  or  intestate  in  hh  \ 
at  least  of  our  lord,  and  in  what  court  lifetime.  Winch.  Ent.  SS6.  Clift  £ot 
the  judgment  was  obtained.  1  Mod.  5a  162.  pi.  23.  170.  pL  28.  Lib.  Plac.  15:. 
Jordan  v.  Faweett.  S.  C.  1  Sid.  449.  pi.  102.  Lilt.  Ent  117.  See  1  W^ 
1  Vent  76.    2  Keb.  632.  (a)  318.  Murray  v.  JVilson.  Ary. 

(2)  This  seems  to  be  the  general 


(a)  [By  Reg.  Gen.  H.  T.  4  W.  4.  when  signed.    Therefore,  a  plea  of  i 

Pleadings  No.  3.,  all  judgments  shall  be  judgment    recovered    since    thb  mk 

enteredofrecordof  the  day  of  the  month  should  state  on  what  day  and  year  it 

and  year,  whether  in  term  or  vacatioOf  was  obtained.] 


(■t: 


1^  ■■ 
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kiog  of  the  bench  aforesaid^  at  fFestmtnster  sSoxeBaHf  more    Hancockb 
fully  appears.     And  the  said  Richard  further  saith,  that  the     ^'  Prowd. 
said  William  Yope  in  his  lifetime,  to  -wit,  on  the  8th  day  of  ' 
December,  in  the  15th  year  of  the  reign  of  our  said  lord  the  now  debte/to  Jones 
king,  at  the  town  of  Salop,  in  the  county  aforesaid,  by  his  ^y  ^^  ">  16<^- 
certain  writing  ob%atory  (3)  sealed  with  his  seal,  bearing 
^  date  the  same  day  and  year,  acknowledged  himself  to  be  held 
and  firmly  bound  to  one  Mary  Janes,  widow,  in  160/.  to  be      [  350  ] 
paid  to  the  said  Mary  when  he  should  be  thereunto  requested; 
which  said  160Z.  at  the  time  of  the  death  of  the  said  fVUliam 
Vope,  was  a  true  and  Just  debt  (4)  of  him  the  said  Mlliam, 
and  was  due  and  unpaid  to  the  said  Mary :  whereupon  the  Jones  sued  out 
'^][  said  Mary,  for  the  recovery  of  the  said  160/.  after  the  death  ^t^^t^de. 

of  the  said  William  Yape,  to  wit,  on  the  3d  day  of  April,  in  fendant  to  re- 
the  20th  year  of  the  reign  of  our  said  lord  the  now  king,  sued  ^^l  *  ^* 
out  of  the  court  of  chancery  of  our  said  lord  the  king  (the  said 
chancery  then  being  at  Westminster  aforesaid)  a  certain  ori- 
ginal writ  of  our  said  lord  the  king  against  him  the  said 
Richard,  as  administrator  of  the  goods  and  chattels  which 
be  si.'  •  ^NetQ  of  the  said  William  Yope,  by  the  name  of  Richard  Prowd, 

^'^•f-'^  late  of  the  town  of  Salop,  in  the  county  aforesaid,  draper,  ad- 

oh  i'-^'^  ministrator  of  the  goods  and  chattels  which  were  of  William 

i  tht  -^^  Yope,  gent.,  who  died  intestate,  &c  lately  called  William 


i.-w  C 

irr . : 

le  J  •**  - 


'th  veiT- 


.  W^:^ 


r^-' 


>^'>^^^                    (S)  But  in  pleading  a  judgment  ob-  (4)  It  is  held  not  to  be  necessary  to 

,;.7uiii^'             tained  against  the  executor  kmself,  whe-  aver  that  the  debt,  for  which  the  judg- 

^^^l^J>'             tber  on  bond  or  otherwise,  formerly  it  ment  has  been  obtained,  was  a  true  and 

^i  0             was  sometimes  the  practice,  and  still  is,  Just  debt,  although  it  is  usual  to  make 

;  u  j(t>^             ^o  ^^^  ^^^  ^^^  ^^bt  which  is  the  consi-  such  an  allegation  in  the  plea.     For  if 

'       ;/j             deration  of  the  judgment  in  the  plea,  as  the  debt  were  not  a  just  one}  the  other 

^^'    .|.             the  defendant   has  done   in  this  case,  side   may   shew  it  in  the  replication. 

;  -«r  ^''             Clift.  160.     pi.  21.  161.     pi.  22.  163.  Cro.   Eliz.  471.     Further  v.  Further. 

pi.  24.,   and  other  entries  there   from  1  Lev.  200.    Palmer  y.  Lawson.  S.  C. 

page  163—183.      Lill.  Ent  111.  119.  1  Sid.  333.     Garth.  8.   Lake  v.  Raw. 

158,  159.    However,  in  Co.  Ent  149.  1  Lutw.662.  Robinson  v.  Corbett.  1  Str. 

this  allegation  is  omitted,  and  the  plea  410.   Williams  v.  Fowler.     Skyn.  586. 

held    good  on  demurrer.     It  is  also  For  the  same  reason  an  averment  that 

omitted  in  Co.  Ent.  269.      2  Brown's  the  Judgment  remains  in  force  seems 

Ent  96.    Lib.  Plac.  140.    pi.  54.  149.  unnecessary.    It  is  omitted  in  Winch. 

pi.  78.  179.  pi-  135.     And  in  1  Lutw.  fint  266.   2  Brown's  Ent  89. 92.,  and  in 

662.  Robinson  y.  CorbeU^  an  objection  the  opinion  of  Lutwich  is  unnecessary ; 

was    taken    that    this    allegation    was  1  Lutw.  450.    Bell  v.  Bolton ;  though 

.    ^i           omitted   in   that   case ;   but  the  court  the  majority  of  the  court  thought  the 

f           overruled  the  objection,   and  held  it  want  of  it  a  good  exception. 
r'  ^^            not  necessary  to  be  stated. 
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Hancockb 

r.  Prowd. 


DeeUration 
thereon. 


[331  ] 


Vape,  of  Atcham^  in  the  county  of  Salop,  yeoman,  of  a  plea 
of  debt  on  demand  of  the  said  160/.,  to  the  then  sheriff  of 
Salop  directed ;  by  which  said  writ  our  said  lord  the  now  king 
commanded  the  said  then  sheriff  of  Salop  that  he  should  com- 
mand the  said  Richard  that  justly  and  without  delay  he  should 
render  to  the  said  Mary  the  said  1602.  which  he  then  detained 
from  her,  as  she  said ;  and  unless  he  did  so,  and  the  said  Mary 
should  make  the  said  sheriff  secure  of  prosecuting  her  claim, 
then  the  said  sheriff  should  summon  by  good  summoners  him 
the  said  Richard  that  he  should  be  before  the  justices  of  our 
said  lord  the  king  at  Westminster  aforesaid,  from  the  day  of 
Easter  in  one  month  then  next  following,  to  shew  wherefore  he 
had  not  done  it,  and  that  he  should  hare  then  there  the  sum- 
monses and  that  writ,  &c.  ,  At  which  day,  to  wit,  in  one 
month  from  the  day  of  Easter ,  before  the  sud  Sir  Orlando 
Bridgman  knight  and  baronet,  and  his  companions,  then  jus- 
tices of  our  said  lord  the  king  of  the  bench  aforesud,  at  West" 
minster  aforesaid,  came  as  well  the  said  Mary  by  James  Robins 
then  her  attorney,  as  the  said  Richard  by  Thomas  Mansfield^ 
then  his  attorney ;  and  the  then  sheriff  of  Salop,  to  wit,  Robert 
Owen  esquire,  then  and  there  returned  to  the  said  justices  that 
the  said  Mary  had  found  to  him  the  said  sheriff  pledges  of 
prosecuting  her  writ  aforesaid,  to  wit,  John  Doe  and  Richard 
Roe,  and  that  he  the  said  Richard  had  not  any  thing  in  his 
bailiwick  whereby  he  could  be  summoned :  whereupon  the  said 
Mary,  declaring  against  him  the  said  Richard  upon  her  said 
writ,  by  her  said  attorney  said,  that  whereas  the  said  William 
in  his  lifetime,  to  wit,  on  the  said  8th  day  of  December  in  the 
sidd  15th  year  of  the  reign  of  Charles  the  Second  now  king  of 
England,  &c.,  at  the  town  of  Sahp  aforesaid,  by  his  said  writ- 
ing obligatory  had  acknowledged  himself  to  be  held  to  the 
said  Mary  in  the  s^d  1602.,  to  be  paid  to  the  said  Mary  when 
he  should  be  thereunto  requested ;  yet  the  said  William  in  his 
lifetime,  and  the  said  Richard  after  the  deatli  of  him  the  said 
William,  (to  which  said  Richard  administration  of  all  and  sin- 
gular the  goods  and  chattels  which  were  of  the  said  William 
at  the  time  of  his  death,  after  the  death  of  him  the  said  WiU 
Ham,  at  the  town  of  Salop  aforesaid,  was  in  due  manner  com- 
mitted,) although  dften  required,  had  not  rendered  the  said 
1602L  to  the  said  Mary,  but  had  refused  to  render  the  same  to 
her ;  and  the  said  Richard  did  then  refuse  to  render  the  same 
to  her;  and  tmjustly  detained  the  same ;  wherefore  she  then 
said  that  she  was  worse,  and  had  damage  to  the  value  of  20/. 


Mich.  21  Car.  II.  Regis. 


331 


Hancocks 
t;.  Prowd. 


Pleii, 


nomfiut  infar^ 
nuMhu, 


and  thereof  she  brought  suit,  &c. ;  and  she  then  brought  there 
into  coiui;  the  said  writing  obligatory,  which  testified  the  "said 
debt  in  form  aforesaid,  the  date  whereof  was  the  day  and  year 
abovesaid,  &c.  And  the  said  Richard  by  his  attorney  did  then 
defend  the  wrong  and  injury  when,  &c. ;  and  the  said  attorney 
said  that  he  was  not  informed  by  the  said  Richard  his  master 
of  any  answer  to  be  given  for  the  said  Richard  to  the  said 
Mary  in  the  said  suit,  and  said  nothing  else  thereto ;  whereby 
the  said  Mary  remained  against  the  said  Richard  thereof  un- 
defended. Therefore  it  was  then  considered  by  the  said  coiui; 
that  the  said  Mary  should  recover  against  the  said  Richard  her 
said  debt,  and  her  damages  on  occasion  of  the  detention  of 
that  debt  to  sixty  shillings,  by  the  said  court  there  adjudged 
to  the  said  Mary  with  her  assent,  to  be  levied  of  the  goods  and 
chattels,  which  were  of  the  said  William  at  the  time  of  his 
death,  being  in  the  hands  of  the  said  Richard  to  be  adminis- 
tered, if  he  have  so  much  thereof;  and  if  he  have  not,  then 
the  said  damages  to  be  levied  of  the  proper  goods  and  chattels 
of  the  said  Richard ;  and  that  the  said  Richard  should  then  be 
in  mercy,  &c.,  as  by  the  record  and  process  thereof,  remaining 
in  the  said  court  of  our  said  lord  the  king  of  the  bench  afore- 
said at  Westminster  aforesaid,  more  fully  appears.  (5)  And  the  Yope  indebted 


Judgment 
against  the  de- 
fendant. 


(5)  The  present  form  of  pleading  a 
judgment  obtained  against  an  executor, 
is  to  omit  stating  the  nature  of  the  debt, 
the  suing  out  of  the  original,  and  the 
plea,  as  is  done  in  this  entry ;  but  in- 
stead thereof,  to  allege  that  A>B>  in 
such  a  term  and  year  of  the  reign,  in 
the  court,  &c.  impleculed  the  defendant 


as  executor,  &c.  in  a  certain  plea,  &c. 
then  and  there  declaring  (so  setting  out 
the  whole  declaration) ;  and  such  pro^ 
ceedings  were  thereupon  had  in  the  said 
court,  that  the  said  A,  B.  recovered 
judgment,  &c.  (in  the  language  of  the 
judgment  in  this  case).  See  1  Lutw. 
446,  447.    LilL  Ent  159.  111.  (h) 


(h)  The  present  form  of  pleading  a 
judgment  recovered  against  an  execu- 
tor to  an  action  on  simple  contract  is 
merely  to  state  the  nature  of  the  action 
on  which  the  judgment  was  recovered, 
with  A taliter processum  est:  but  where 
the  action  is  on  a  specialty,  it  is  neces- 
sary to  shew  either  that  the  judgment 
pleaded  was  recovered  on  a  specialty, 
or  that  it  was  obtained  before  the  exe- 
cutor had  notice  of  the  specialty  debt 
on  which  the  action  is  brought :  for  in 
1  T,  ll.  690.  Sawyer  v.  Mercer,  it  was 
held,  in  an  action  on  a  bond,  that  a  plea 


of  judgment  confessed  by  the  executor 
to  a  simple  contract  creditor  was  bad 
without  averring  that  the  executor  had 
no  notice  of  the  bond.  [The  Reg.  Gen. 
n.  T.  4  W.  4.  (Practice,  No.  8.),  which 
requires  that  in  a  plea  of  judgment  re- 
covered the  defendant  shall  state  the 
number  of  the  roll,  &c.  in  the  margin, 
does  not  apply  to  a  plea  of  this  kind. 
3  Dowl.  140.  Power  v.  Fry.  1  Bing. 
N.  C.  304.  Power  v.  Izod.  1  Scott, 
1 19.  S.  C.  9  M.  &  W.  1 12.  Broken^ 
shir  v.  Monger,  per  Parke  B.] 

3b  3 


331  a  Hancocke  versus  Prowd. 

Hancock  E    said  Richard  further  saith,  that  the  Baid  WSKam  Y&pe  in  his 

V.  Prowd,     lifetime,  to  wit,  on  the  28th  day  of  June  in  the  19th  year  rf 

'  the  reign  of  our  said  lord  the  now  king,  at  WelMngtim  in  the 

bond  in  \(XA.      county  aforesaid,  by  his  certain  writing  obligatory  sealed  with 

his  seal  bearing  date  the  same  day  and  year,  became  held  and 

bound  to  one  Jane  Orton  spinster  in  lOOL  to  be  paid  to  the 

said  Jane  when  he  should  be  thereunto  required ;  which  said 

100/.  at  the  time  of  the  death  of  the  said  William  was  a  true 

and  just  debt  of  him  the  said  WilUam  and  was  due  and  unpaid 

Orton  sued  the  to  the  said  Jane  ;  whereupon  the  said  Jane^  after  the  death  of 

bm  b?  k!b!^o   ^^®  ^^^  William^  to  wit,  in  the  term  of  Easter  in  the  20th  year 

recover^the  said  of  the  reign  of  our  said  lord  the  now  king,  came  into  the  court 

of  our  said  lord  the  king  before  the  king  himself  here,  to  wit, 
at  Westminster  2£oTessih!Siy  by  Thomas  JonesihevL  her  attorney,  and 
brought  into  the  said  court  of  our  said  lord  the  king  then  her^ 
her  certain  tbill  against  him  the  said  jBtcAarcf,  as  administrator 
of  the  goods  and  chattels  which  were  of  the  said  WilKam  Vope, 
by  the  name  of  Richard  Prowd  administrator  of  all  and  singu* 
lar  the  goods  and  chattels,  rights  and  credits,  which  were  of 
William  Yope  deceased,  lately  called  WilUam  Yope  of  Ateham 
in  the  county  of  Salop  gent,  deceased,  in  the  custody  of  the 
marshal,  &c.  and  then  and  there  found  pledges  of  prosecuting 
her  said  bill,  to  wit,  John  Doe  and  Richard  Roe  ;  by  which  siud 
Declaration  set  bill  the  said  Jane  complained  of  the  said  Richard  Protcdy  as 

administrator  of  the  goods  and  chattels,  which  were  of  the  said 
WilUam  Yope,  by  the  name  of  Richard  Prowd  administrator 
of  all  and  singular  the  gookls  and  chattels,  rights  and  credits, 
which  were  of  WiUiam  Yope  deceased,  lately  called  WilUam 
Yope  of  Ateham  in  the  county  of  Salop,  gent,  deceased,  then 
being  in  the  custody  of  the  marshal  of  the  marshalsea  of  otir 
lord  the  king  before  the  king  himself,  of  a  plea  that  he  should 
render  to  her  100/.  of  lawful  money  of  England  which  he  then 
unjustly  detained  from  her,  for  this,  to  wit,  that  whereas  the 
,  said  William  Yope  in  his  lifetime,  to  wit,  on  the  said  28th  day 

[  332  ]  of  June,  in  the  said  19th  year  of  the  reign  of  our  lord  Charles 
the  Second  now  king  of  ETigland,  &c.  at  WeUington  in  the  said 
county,  by  his  certain  writing  ;obligatory  sealed  with  the  seal 
of  him  the  said  WilUam  in  his  lifetime,  and  to  the  court  of  our 
said  lord  the  now  king  then  here  shewn,  the  date  whereof  is 
the  same  day  and  year,  hs^d  acknowledged  himself  to  be  held 
and  firmly  bound  to  the  said  Jane  Orton  in  the  said  IQOL  to  be 
paid  to  tiie  said  Jane  wh^n  he  should  be  thereunto  required ; 
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yet  the  said  William  Yope  in  his  lifetime,  or  the  said  Richard  Hancocks 
Prowd  after  the  death  of  him  the  said  WiUiam  Yope,  (although  ^'  Prowd. 
often  required,  &c)  had  not  then  paid  the  said  lOOt  to  the  • 

said  Jane^  but  to  pay  the  same  the  said  WilUam  in  his  lifetime, 
and  the  said  Richard  after  the  death  of  him  the  said  William 
Yopey  had  until  then  altogether  refused,  and  the  said  Richard 
then  refused  to  pay  and  unjustly  detained  the  same,  to  the  da- 
mage of  her  the  said  Jane  of  20/.  and  therefore  she  brought 
suit,  &c.     And  the  said  Richard  Prowd  by  John  Warter  then  Flea, 
his  attorney  came  and  defended  the  wrong  and  injury  when, 
&c.  and  then  said  that  he  could  not  deny  the  said  action  of  could  not  deoy 
the  said  Jancy  nor  but  that  he  owed  to  the  said  Jane  the 
s^d    100/.   in    manner   and    form    as  the   said  Jane  had  J««Jgiiieiit. 
above  complained  against  him.     Therefore  it  was  then  and 
there  considered  by  the  said  court,  that  the  said  Jane  should 
recover  against  the  said  Richard  her  said  debt,  and  also  26U 
for  her  damages  which  she  had  sustained  as  well  on  occasion 
of  the  detention  of  that  debt,  as  for  her  costs  and  charges  by 
her  about  her  suit  in  that  behalf  expended,  adjudged  to  the 
said  Jane  by  the  said  court  of  our  said  lord  the  now  king  here 
with  her  assent,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  said  WiUiam  at  the  time  of  his  death  in  the  hands 
of  the  said  Richard  to  be  administered,  if  he  should  have  so 
much  in  his  hands,  and  if  he  should  not  have  so  much  in  his 
hands,  then  the  said  damages  to  be  levied  of  the  proper  goods 
and  chattels  of  the  said  Richard,  and  that  the  said  Richard 
should  then  be  in  mercy,  &c.  as  by  the  record  and  process  there- 
of, remaining  in  the  said  court  of  our  said  lord  the  king  before 
the  king  himself  here,  more  fully  appears :  which  said  several 
judgments  so  as  aforesaid  given  do  yet  remain  in  their  full 
force  and  effect,  not  in  the  least  reversed  or  annulled  or  satis-      [  333  ] 
fied.     And  the  said  Richard  further  saith  that  the  said  WiU  ^l^""  *  ^  . , 

.  .  tainer  of  a  debt 

Uam  Yope  m  his  hfetmiie,  to  wit,  on  the  8th  day  of  June  in  due  to  himself; 
the  14th  year  of  the  reign  of  our  said  lord  the  now  king,  at 
Berrington  aforesaid  in  the  county  of  Salop,  for  his  true  and 
just  debt,  by  his  certain  writing  obligatory  sealed  with  his  seal 
bearing  date  the  same  day  and  year,  acknowledged  himself  to 
be  bound  to  the  said  Richard  in  160/.  to  be  paid  to  the  said 
Richard  when  he  should  be  thereimto  required ;  and  the  said 
WiUiam  in  his  lifetime  satisfied  the  said  Richard  of  7/.  12^. 
thereof,  and  152/.  85.  residue  of  the  said  160/.  were  due  and  * 
unpaid  to  the  said  Richard  at  the  time  of  the  death  of  the  said 
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Hancocke  verms  Prowd. 


Hancocks 
V*  Prowd. 


that  defendant 
has  no  goods 
cxcrpt  72/. 
which  he  re- 
tains; 

SceSSaund. 
216.  note  (1). 


and  except 
goods  to  the 
value  of  loot 


Winiam.{6)  And  the  said  JZurAarif  further  auth  that  he  bath 
fully  administered  all  the  goods  and  chattek  which  were  i£  the 
said  WUUam  at  the  time  of  his  death,  and  that  he  has 
no  goods  or  chattels  which  were  of  the  said  fViOiam  at 
the  time  of  his  death  in  his  hands  to  be  adminis- 
tered, nor  had  on  the  day  of  exhibiting  the  said  bill 
of  the  said  Thomas  nor  ever  since,  except  goods  and  chat- 
tels to  the  value  of  722^  which  he  the  said  Richard  retidns 
in  his  own  hands  towards  satisfying  himself  the  said  152/.  8«. 
due  and  owing  as  aforesaid  to  the  said  Richard  from  the 
said  JVilliam  at  the  time  of  his  death,  and  except  other 
goods  and  chattels  to  the  value  of  one  hundred  pounds  (7) 


(6)  It  is  held  to  be  optional  in  an 
executor  either  to  plead  a  retainer  of  a 
debt  due  to  him,  (which,  it  is  to  be 
obserred,  must  be  a  debt  of  an  equal 
degree  with  the  debt  for  which  the  ac- 
tion is  brought,  in  order  to  entitle  the 
executor  to  retain  it  all,)  or  give  it  in  evi" 
dence  on  the  plea  ofplene  adminislravit, 

1  Brown.  75.  Btmd  v.  Green.    3  Burr. 
1380 — 1385.      Plumer     v.   MarchanL 

2  Black.  Rep.  965.  Loane  v.  Casey,  (c) 

But  it  is  not  necessary  for  the  executor 

to  aver  that  the  bond  was  given  to  him 

for  a  just  and  true  deht^  any  more  than 

in  the  case  of  a  bond  to  a  third  person : 
antd,  330.  note  (4).  (d) 

(7)  It  seems  to  be  necessary  to  state 
some  certain  sum  in  the  plea,  or,  at 
least,  to  say  to  the  value  of  the  debts 
aforesaid :  for  to  plead  generally,  *^  ex- 
«  cept  goods  and  chattels  which  do  not 
'<  amount  to,  or  which  are  not  sufficient 
**  to  satisfy  the  debts  aforesaid,"  or  '<not 
<<  ultra  what  will  satisfy,*'  or  to  the  like 
effect,  is  held  to  be  insufficient  for  the 
uncertainty.  9  Rep.  109,  110.  Tre- 
sham*»  case.  1  Rol.  Abr.  922.  (K.) 
pi.  2,  3.     Vaugh.  104.  Edgcomb  v.  Dee, 


Doc  Plac.  61.  170,  171.  1  Sid.  2ia 
Davage  v.  Davage.  The  form  of  the 
plea  on  this  point  may  be  seen.  Lib. 
Plac.  140.  pi.  54.  15a  pi.  78.  18a 
pi.  135.,  in  which  last  entry  it  is  alleged 
to  be  to  Me  value  of  the  debt,  &c.  LilL 
£nt  112.  But  the  omission  of  stating 
a  certain  sum  is  mere  ^form,  neither 
material  nor  traversable.  1  Salk.  312. 
Parker  v.  Atfield,  For  if  the  executor 
plead  a  judgment  obtained  against  him 
for  100/.  and  that  he  has  not  goods, 
except  to  the  value  of6L  and  the  plain- 
tiff proves  that  he  has  lOOiL,  yet  he 
gains  nothing ;  for  the  substance  of  the 
plea  is,  that  the  executor  has  not  above 
what  will  satisfy  the  judgment;  and 
consequently  the  omission  is  but  form, 
and  cannot  be  taken  advantage  of  upon 
a  general  demurrer.  Hob.  133.  Moon  v. 
Andrinces.  If  the  truth  be,  that  the 
executor  has  not  sufficient  to  satisfy 
the  debts  of  record  pleaded  by  him,  he 
ought  to  state  truly  what  goods  he  has, 
namely,  to  the  value  of  a  certain  sum 
which  is  not  sufficient  to  satisfy  these 
debts.  1  Rol.  Abr.  922.  (K.)  pi.  4. 
9  Rep.  109.  b.  Tresham's  case.  In  iVent. 


(c)  So  on  a  plea  of  plene  admini* 
stravit  he  may  shew  that  he  retains  a 
sum  of  money  for  the  expenses  of  ad- 
ministration to  which    he   had  made 


himself  liable.    2  Stark.  528.  GiOicsT. 
Smither. 

(d)  6  T.  R.  550.    Pieard  r.  Brounh 
S.P. 


Mich.  21  Car.  11.  Regis. 


333  a 


which  are  charged  with  and  bound  to  the  executions  of  the    Hakcocke 
said  several  judgments  above  pleaded ;  and  this  he  is  ready    ^'  Prowd. 
to    verify:     wherefore    he    prays   judgment    if    the    said  \.  .^ 
Thomas  Hancocke   ought    to    have  or   maintain  his    said  charged  with 
action  thereof  Mradnst  him,  &c  with  this,  that  he  the  said  ^\  *"^  several 
Richard  will  verify  (8)  that  the  said  William  Yope  in  the 


S54.  Page  v.  Denton,  and  I  Salk.  312. 
it  is  recommended  to  executors,  who 
plead  judgments  and  other  debts  with 
penalties^  to  shew  honestly  how  much 
is  really  due  upon  them»  which  would 
save  many  suits  in  Chancery.  But  in 
2  Str.  1028.  Bank  of  England  v.  Mo- 
rice.  S.  C.  Cases  Temp.  Hard w.  219.> 
where  the  executor  pleaded  several 
bonds  due  from^the  testator,  and  set  out 
the  sums  in  the  conditions  of  them,  the 
court  were  of  opinion,  that  at  law  the 
penalties  are  the  debts  as  to  those  bonds 
where  the  days  of  payment  are  past  and 
the  bonds  of  course  forfeited,  and  on 
the  bsue  of  what  is  due  must  cover  so 
much  assets  (e) ;  but  with  regard  to 
those  bonds  where  the  days  of  payment 
were  not  then  come,  the  sums  in  the 
conditions  were  the  debts,  and  the 
assets  can  only  be  covered  for  them; 
for  the  executor  may  save  the  penalty 
by  payment  of  the  less  sums  at  the 
times  specified  in  the  conditions ;  and  if 
he  do  not,  it  will  be  a  devastavit  in  him, 
if  he  have  assets.  And  the  setting  out 
of  the  conditions,  whereby  the  nature 
of  the  bonds  will  appear,  which  the 
creditor  cannot  otherwise  know  but  by 


filing  a  bill  for  a  discovery,  and  which 
he  must  often  do  if  the  penalties  only 
are  pleaded,  will  satisfy  the  expression, 
*<  that  pleading  truly  would  prevent 
"  many  suits  in  Chancery" 

(8)  This  averment  is  not  material, 
and  is  now  omitted.  Lill.  £nt.  120. 
An  executor  is  bound  to  plead  a  debt 
of  a  higher  nature  in  bar  of  an  action 
brought  against  him  for  a  debt  of  au 
inferior  nature  and  riens  ultra,  if  he  has 
not  assets  for  both,  though  the  debt  was 
not  payable  until  after  the  death  of  the 
testator,  as  in  case  of  a  bond  conditioned 
to  pay  a  sum  of  money  on  a  day  which 
did  not  happen  until  after  his  death  : 
3  Lev  114.  Britton  v.  Batthurst,  Ibid. 
57.  Lemun  v.  Fooke  :  otherwise  it  will 
be  an  admission  of  assets  to  satisfy  both 
debts.  1  Salk.  310.  Rock  v.  Leighton, 
Where  debts  are  of  an  equal  degree,  the 
executor  may  prefer  any  one  creditor, 
unless  a  'suit  has  been  commenced 
against  the  executor  and  he  has  notice 
of  it,  in  which  case  he  may  confess  a 
judgment  to  another  and  plead  it  in  barw 
of  the  first  suit.  1  Sid.  2].  Blundivel 
v.  LoverdeU.  Vaugh.  95.  Edgcomb  v. 
Dee,  (/)  Nay,  it  has  been  held,  and  it 


(e)  5  T.  R.  307.  Cox  v.  Joseph,  S.  P. 

(/)  And  see  post, VoL  II.  p.  50  a.  note. 
But  this  judgment  must  be  confined 
to  the  sum  due  to  that  other  indivi- 
dually ;  for  he  cannot  confess  a  judg« 
ment  to  one  creditor  as  trustee  for  a 
large  body  of  creditors,  and  plead  it 
in  bar  to  the  first  suit ;  1  M.  &  S.  395. 
Tolputt  V.  Wells;  notwithstanding  the 


dictum  of  Lawrence  J.  in  4  East,  9. 
Meux  qui  tarn  v*  Hou)elL  It  is  not  ne- 
cessary that  process  should  be  taken 
out  by  the  creditor  to  whom  judgment 
is  confessed.  Mackreth  v.  Jackson,  1  M. 
&  S.  408.  in  note.  After  pleading  the 
general  issue  to  the  first  action,  the 
executor  may  confess  a  judgment  to 
another  creditor,  and  plead  puis  dar^ 
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Hascocke 
r.  Prowd. 


Pravd  pttw 
Wood  12L  I0». 
in  full  satis- 
tiao  of  the  j  ud^- 
mcot  obUuocd 
bj  him; 

C  3S*  ] 


which  Wood 
receiTed  in  full 


thereol^  and 
offered  to  r^ 
lease  the  de- 
fendant from 
the  said  debt 
and  coata,  or 
to  acknowledge 
aaasfitttion 
thereof  in  the 
said  court ;  but 
deiiendant  de- 
ferred pro- 
curing  acknow- 


said  bin  of  the  asM  Thomas  iboye  named  intestate, 
the  said  Hllli/rm  Tope  in  the  records  of  the  said 
JQflgment^  aboTe  pleaded  named  intestate,  were  one  aad  the 
eame  person,  and  not  another  or  diferoity  and  diat  he  the 
said  Richard  Prawd  Acf^^  in  the  and  plea  named  ■dinini  i 
tratoFy  and  the  said  Riekard  Phmrd  in  the  two  jvd^ 
nient»  last  pleaded  named  administrator,  are  one  and  die 
aame  person,  and  not  another  ix  different,  &G. 

And  the  said  Thomas  Hamtoeke  aaith,  dait  he,  fayaiijrthii^ 
by  the  sadd  Richard  Firmed  abore  in  pleading  aD^ed,  oi^fat 
not  to  be  barred  firom  haying  his  said  actim  thereof  agmist 
him,  because,  as  to  the  said  judgment  against  the  said  WUBeam 
Vope  in  his  lifetime  at  the  suit  of  the  said  Johu  Wood  abome 
pleaded,  he  the  said  Thomas  Haneocke  says  that  the  aud  Ridt- 
ard  Prottdj  after  the  death  of  the  said  ffiKam  Yopty  and  after 
administration  of  the  said  goods  and  chattels  coomiitted  to  the 
said  Richard,  to  wit,  on  the  20th  day  of  Ottober  in  the  20tfa 
year  of  the  reign  of  oor  said  hnrd  the  nowkin^  at  Benimgtmm 
aforesadd  in  the  county  aforesaid,  paid  to  the  said  John  ffood 
12/.  lOi.  in  foil  satisfaction  and  discharge  of  the  said  debt 
and  damages  by  the  ssud  John  Wood  so  as  aforesaid  recorered 
against  the  said  WtHuanj  and  of  the  said  judgment  so  as  afore- 
said had  and  obtained  for  the  same ;  which  said  121  l(k.  the 
said  John  Wood  then  and  there  had  and  reoeiTed  finom  the  said 
Richard  Prowd  in  full  satisfaction  and  discharge  of  die  said 
debt  and  dami^es  by  him  the  said  John  Wood  so  as  afotesaid 
recoyered,  and  of  the  same  judgment  had  and  obtained  as 
aforesaid  for  the  same ;  and  then  and  there  and  often  after- 
wards was  ready,  and  offered  to  release  the  said  Richard  finom 
the  said  debt  and  damages,  or  to  acknowledge  satisfaction 
thereof  in  the  said  court  of  our  said  lord  the  king  of  thebendk 
aforessud,  at  the  diarges  of  the  said  Richard;  but  the  aud 
Richard  deceitfully,  and  with  the  intention  to(9)defiaQdand 


seems  very  properly  so,  that  if  an  exe- 
cater  pleads  plene  adminisiravitj  except 
a  certain  sum  which  he  specifies,  and 
another  action  is  brought  against  him 
before  the  plaintiff  in  the  former  action 
has  had  judgment  of  the  assets  eon- 
fessed,  the  executor  may  plead  to  the 
last  action  plene  administratii  except 


the  same  sum,  and  as  to  that  som  thai 
he  had  confessed  it  in  the  other  action ; 
for  he  has  done  every  thing  which  it  in 
his  power  to  do»  and  thejmiffmemi  is  the 
act  of  the  conit.  Dong.  45&  9d  ed. 
fVaicrs  T>  xjQatn^ 

(9)  These  words,   «« that  defoiduit 
^  defers  procuring  actoowledgment  of 


rein  continuance.   5  Taunt.  665.  Prince    &  C.  31 7.  Lyttleion  v.  Cross.   5  D.  &  IL 
V.  Nicholson,  1  Marsh.  280.  S.  C.  [3  B,    175.  S,  C,  5  Dowl  16.  4fcfcr  y.P^lu} 
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deoeiye  him  the  said  Thomas  Hancoche  of  his  said  true  and 
just  debt,  hath  hitherto  deferred,  and  still  defers,  procuring 
acknowledgment  of  satisfaction  to  be  entered  of  the  said  debt 
and  damages  by  the  said  John  Wood  as  aforesaid  recovered 
against  him  the  said  Richard^  or  to  be  released  therefrom,  and 
still  permits  the  said  judgment  thereon  to  remain  in  force  and 
vigour  to  the  intent  aforesaid ;  and  this  he  is  ready  to  verify. 
And  as  to  the  ssdd  judgment  so  as  aforesaid  obtained  by  the 
said  Thomas  Clevely  against  the  said  WiUiam  Yope  in  his  life- 
time, he  the  said  Thomas,  protesting  that  the  said  last-men- 
tioned judgment  was  unduly  obtained,  and  not  for  any  true  or 
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ledgment  of 
satis&ction  to 
be  entered, 
with  an  intent 
to  defraud 
plaintiff. 


<'  satisfaction,  with  the  intention  to  de- 

<<  fraud/'  are  the  material  part  of  the 

replication ;  and  it  seems]  the  payment 

of  the  money  in  satisfaction  is  only  in* 

ducement    and    not  traversable.      Sir 

W.  Jones,  92*  5th  Resolution.     Veale  v. 

Gatesdon,    Latch.  111.  JBeamont's case. 

Hard.  70.  Arg.  (g)   And  the  defendant 

is  bound  to  traverse  the  fraud ;  1  Ld. 

Raym.  678.  Parker  v.  Atfield;  but  he 

is  at  liberty  either  to  traverse  that  each 

particular  judgment  pleaded  was  kept 

on  foot  by  fraud,  or  to  include  all  the 

judgments  pleaded  in  one  general  tnu 

verse.    Carth.  195.  JBeake  v.  Kent  S.  C. 

4  Mod.  64<.    Where  a  judgment  is  ob» 

tained  against  an  executor  by  covin, 

but  for  a  just  debt,  the  creditor  cannot 

avoid  the  judgment  by  alleging  that  it 

was  obtained  by  covin  to  defraud  him ; 

Sir  W.  Jones,  92.  3d  Resolution.    1  Str. 

410.    Williams  v.  Fowler^  per  B^e  J. 

Bro.  Executors,  88.     1  Sid.  21.;  but  if 

the  executor  afterwards  compounds  for 

a  less  sum,  and  does  not  procure  the 

judgment  to  be  discharged,  but  pleads 

it  to   an  action    brought  against  him 

by  another  creditor,  he  may  reply  the 

composition,  and  that  the  judgment  is 

kept  on  foot  by  covin  to  defraud  the 

creditors ;  for  nothing  shall  be  allowed 

the  executor  but  what  he  actually  pays. 


27  H.  8.  6.  pi.  17*;  and  so  are  8  Rep. 
132.  Turners  case,  and  9  Rep.  108. 
Treasham's  case.  Sir  W.  Jones,  92, 
4th  Resolution, 

When  the  judgments  or  debts  pleaded 
by  the  executor  are  upon  penaltiesy  it 
seems  the  right  way  of  replying  is  to  say 
that  the  creditor  would  have  accepted 
the  less  sums,  but  the  defendant  either 
would  not  pay  or  had  paid  them,  but 
kept  the  judgments  or  bonds  on  foot  by 
fraud  and  covin  ;  and  the  plaintiff,  on 
issue  joined  thereon,  may  give  in  evi- 
dence such  matter  as  will  serve  to  avoid 
the  penalties.  For  if  he  replies  gene- 
rally that  the  judgments  were  for  less 
sums,  and  the  defendant  has  assets  above 
what  will  satisfy  them,  on  the  issue  that 
he  has  not,  the  defendant  has  a  right 
to  insist  on  the  penalties  as  the  debts. 
3  Lev.  368.  Tompson  v.  Hunt.  1  Lutw. 
450.  Bell  V.  Bolton,  which  recognises 
the  case  in  Levinz.  Lill.  Ent.  59.  in 
the  margin.  See  the  foim  of  the  repli- 
cation, Co.  Ent  152.  Winch,  179.  245. 
Lib.  Plac.  158.  pi.  103,  104,  105.  Lill. 
Ent  120,  121.  159.;  but  the  conclu. 
sion  to  the  country  at  the  end  of  the 
replication  in  Lill.  Ent.  159.  is  held 
improper:  see  1  Ld.  Raym.  263.;  see 
postea,  358. 


(g)  [2  Cr.  &  M,  219.  Jones  v.  Roberts,    4  Tyr^,  48.  S.  C.  4ccord.2 
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Hamcocke 
V.  Prowd. 


Clevelj  ac- 
knowledged sa- 
tisfaction of  the 
debt  and  da- 
mages reco- 
vered by 
him. 


Defendant  has 
assets  ultrawhat 
will  satisfy  the 
debts  due  to 
Jones  and 
Orton. 


[  335  ] 


Demurrer. 

Cwia  advitan 
vult. 


Curia  mUeriuM 
adpimn  vmlL 


just  debt^  for  plea  he  the  said  Thomas  Hancocke  saith,  that  the 
said  Thomas  Clevely,  on  the  12th  day  ot  February  in  the  21st 
year  of  the  reign  of  our  said  lord  the. now  king,  in  the  said 
court  of  our  said  lord  the  king  of  the  bench  aforesaid,  by  Ro- 
bert Fowler  then  his  attorney  appointed  by  special  warrant  to 
him  in  that  behalf,  acknowledged  that  he  was  satisfied  of  the 
debt  and  damages  afores^d  by  the  said  Thomas  Clevely,  asafore* 
said  recoTcred  against  the  said  William  Yope  in  his  lifetime^ 
as  in  the  same  court  it  sufficiently  appears  of  record;  and 
this  he  is  likewise  ready  to  verify,  &c  And  the  said  Thomas 
Hancocke  further  saith,  that  the  said  Richard  on  the  day  of  ex- 
hibiting the  said  bill  of  him  the  said  Thomas  Hancockcy  to  wit, 
on  Wednesday  next  after  fifteen  days  of  Easter  in  the  20th 
year  of  the  reign  of  our  said  lord  the  now  king,  had  diyers 
goods  and  chattels  which  were  of  the  said  William  Yope  at  the 
time  of  his  death  in  his  hands  to  be  administered,  to  the  value 
of  the  debt  of  him  the  said  Thomajs^  over  and  above  goods  and 
chattels  sufficient  to  satisfy  the  said  Mary  Jones  and  Jatu 
Orton  of  their  said  several  debts  and  damages  by  them  so 
as  aforesaid  recovered  agsunst  the  said  Richard^  and  over  and 
above  goods  and  chattels  sufficient  to  satisfy  the  said  Richard 
of  the  said  1527.  8^.  of  the  said  proper  debt  of  him  the  said 
Richard  due  as  aforesaid,  whereof  he  coiild  satisfy  the  said 
Thomas  Hancocke  of  the  said  debt ;  to  wit,  at  Berrington 
aforesaid,  in  the  county  aforesaid ;  and  this  he  prays  may  be 
enquired  of  by  the  country y  &c. 

And  the  said  Richard  Prowd  says,  that  the  plea  aforesaid 
of  the  said  Thomas  Hancocke  above  in  replying  pleaded,  &a 
General  demurrer  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  now  king  here  is 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king  at  Westminster^  until  Friday  next  after  the  Mor- 
row of  the  Holy  Trinity y  to  hear  their  judgment  of  and  upon 
the  premises,  for  that  the  court  of  our  said  lord  the  now  Ung 
here  thereof  is  not  yet,  &c  At  which  day,  before  our  lord 
the  king  at  Westminstery  came  the  said  Thomas  in  his  proper 
person,  and  the  s^d  Richard  hj  his  said  attorney ;  but  because 
the  court  of  our  said  lord  the  now  king  here  is  not  yet  advised 
of  giving  their  judgment  of  and  upon  the  premises,  a  day 
thereof  is  further  given  to  the  said  parties  before  our  lord  the 
king  at  Westminster,  until  Monday  next  after  the  morrow  of 
SU  Martiuy  to  hear  their  judgment  thereof^  &c.  because  the 
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court  of  our  said  lord  the  king  here  thereof  is  not  yet,  &c.    Hancocke 
At  which  day,  before  our  lord  the  king  at  Westminstery  came    ^'  PaowD. 
the  said  JTiomas  in  his  proper  person,  and  the  said  Richardhj   "^ 
his  said  attorney :  whereupon  all  and  singular  the  said  pre-     "  6a>«nt. 
mises  being  seen,  and  by  the  court  of  our  said  lord  the  now 
king  here  fully  understood,  and  mature  deliberation  thereof  had,       [  336  ] 
for  that  it  seems  to  the  court  of  our  said  lord  the  now  king 
here,  that  the  said  plea  by  him  the  stud  Thomas  in  manner 
and  form  aforesaid  above  in  replying  pleaded,  is  good  and  suf- 
ficient in  law  for  him  the  said  Thomas  to  have  his  said  action 
maintained  against  the  said  Richard ;  therefore  it  Is  considered 
that  the  said  Thomas  Hancocke  do  recover  against  the  said 
Richard  Proiod  his  said  debt,  and  also  8i  for  liis  damages 
which  he  has  sustained  as  well  on  the  occasion  of  the  detention 
of  that  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  adjudged  to  the  said   Thomas 
Hancocke  by  the  court  of  our  said  lord  the  now  king  here  with 
his  assent,  to  be  levied  of  the  goods  and  chattels  which  were  of 
the  said  William  Yope  at  the  time  of  his  death  in  the  hands  of 
him  the  said  Richard  Prowd  to  be  administered,  if  he  have  so 
much  in  his  hands  ;  and  if  he  have  not  so  much  in  his  hands, 
then  the  damages  aforesaid  to  be  levied  of  the  proper  goods  and 
chattels  of  him  the  said  Richard  Prowd,  (10)  '  And  the  said 
Richard  Prowd  in  mercy,  &c. 

t-  -  ■  ■   —  ■ ■■-■■■   —    ■-—    -  -■-  ■■■■■  I 

(10)  Whenever  the  action  against  an  1  Salk.  310.  Rock  v.  Leigkton.     1  Atk. 

executor  or  administrator  can  only  be  292. 294'.  Ramsden  v.  Jackson.    3  T.  R. 

supported  against  him  in  that  character,  685.  Erving  v.  Peters,  as  to  the  form- 

and  he  pleads  any  plea  which  admits  that  er,  and  Robinson's  Ent.  64,  65.  as  to 

he  has  acted  as  such,  except  a  release  the  non  assumpsit :  So  where  he  pleads 

to  himself  hereafter  noticed,  the  judg-  plene  administravitn   and    it   is   found 

ment  against  him  must  be,  as  it  is  in  this  against   him.      1   Rol.  Abr.  931.  (D.) 

entry,  that  the  plaintiff  do  recover  the  pl«  3.    Went.  Executors,  186.    Towns, 

debt  and  costs,  to  be  levied  out  of  the  2d  Judgments,  69.  pi.  31.     But  if  the 

assets  of  the  testator,  if  the  defendant  judgment  be  entered  de  bonis  propriis, 

have  so  much,  but  if  not,  then  the  costs  instead  of  bonis  testatoris  si,  &c.  it  is 

out  of  the    defendant's    own    goods ;  considered  as  a  mere  clerical  mistake, 

otherwise  the  judgment  will  be   erro-  which  the  court  below  will  amend  on 

neous.     As  where  the  defendant  pleads  motion,  even  after  the  record  has  been 

non  est  factum  testatoris,  or  a  release  to  removed  by  error  and  argument  in  the 

the  testator,  or  payment  by  him,  or  non  court  of  error.     5  Burr.  2730.  Short  v. 

assumpsit,  though  these  pleas  admit  as-  Coffin,  executor.  (A) 

sets:    see  Went.  Executors,  185,   186.  Anciently,  if  it  was  found  by  verdict 


(A)  [However,  where  a  plaintiff  who     fendant  executor  de  bonis  testatoris  et 
was  entitled  to  judgment  against  a  de-    si  non  &c.y  took  judgment  and  issued 
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that  the  executor  had  assets  sufficient 
to  satisfy  but  part  of  the  debt>  the  usual 
practice  of  the  K.  B.  was  to  enter  up 
judgment  for  the  wliole  debt,  but  to 
take  out  execution  only  for  the  sum 
found  by  the  verdict ;  and  if  the  exe- 
cutor was  afterwards  possessed  of  more 
assets^  to  sue  out  a  scire  facias  on  the 
judgment  Bro.  Executors,  34.  per 
Fimhdeiu  1  Rol.  Abr.  929.  (B.)  pi.  1. 
Cro.  Eliz,  592.  Waterhouse  v.  WoocU 
street  Cro.  Car.  167.  Snape  v.  iVbr- 
gate.  Ibid.  373.  Dorchester  v.  Webb, 
But  in  Cro.  Eliz.  319.  Hargtkorpe  v. 
Milforthy  the  prothonotaries  of  the  Com- 
mon Pleas  certified  that  their  course 
was  not  to  enter  judgment  of  the  whole 
debt,  but  only  of  so  much  as  was  found 
to  be  in  the  executor's  hands.  And 
in  Towns.  2d  Judgments,  68.  pi.  29. 
69.  pi.  32.  70.  pi.  35.)  there  are  similar 
entries;  so  in  Went  Ex.  191.  And 
the  same  point  was  determined  by 
Lord  Mansfield  in  Harrison  v.  Becclesy 
cited  3  T.  R.  688.  Erving  v.  Peters, 
where  the  plaintiff,  having  proved  a 
debt  of  80/.,  took  a  verdict  on  the  nan  aS" 
sumpsii  for  the  sum,  and  having  proved 
25/.  assets  unadministered,  he  took  a  ver- 
dict on  the  plene  administravit  for  that 
sum  and  judgment  quandOf  &c.  for  the 
residue,  (t)  See  the  form  of  a  judgment 
quandoy  &c.  2  Saund.  216,217.  Noel  v. 
Nelson.  It  may  perhaps  appear  ques- 
tionable, whether  there  is  any  real  differ- 
ence between  the  two  modes  of  practice. 
For,  in  the  former  case,  the  executor 


was  only  bound  to  pay  the  assets 
found  by  the  jury.  But  probably  the 
principle  of  the  case  of  Harrison  v. 
Beccles  will  be  held  to  apply  to  mode- 
rate the  rule,  that  judgment  shall  be 
given  against  all  the  executors  who 
join  in  the  plea  of  plene  administratnt^ 
although  the  jury  find  that  one  of  them 
only  has  assets ;  1  RoL  Abr.  929.  (B.) 
pi.  4. :  so  that  perhaps  judgment  would 
now  be  given  against  him  only,  and  the 
rest  should  goquit(A)  For  the  judgment 
is  always  so  entered  when  the  executors 
plead  this  plea  severally  by  several  at-- 
tomies.  Ibid.  pi.  5.  Perhaps  the  form 
of  entering  up  judgment  on  the  two 
issues  of  non  assumpsit  by  the  testator, 
and  o^ plene  administravit  by  the  defend- 
ant, to  which  the  plaintiff  replied  that 
the  defendant  had  assets  since  exhibiting 
the  bill,  agreeable  to  the  idea  suggested 
by  Mr.  Justice  Ashhurst,  6  T.  R.  10, 
11.  Mara  v.  Qutn,  where  the  jury  find 
the  first  issue  for  the  plaintiff,  and  on 
the  second  issue,  that  the  defendant  has 
assets  to  satisfy  only  part  of  the  debt, 
may  not  be  unacceptable,  &&  "  As 
''  to  the  first  issue  between  the  said 
^  parties  within  joined  upon  their  oath 
**  say,  that  the  within-named  WtUiam 
<<  Clarke  in  his  lifetime  did  under- 
« take  and  promise  in  manner  and 
**•  form  as  the  said  Francis  hath  above 
<<  thereof  complained  ^against  her  the 
<<  said  Mary,  and  they  assess  the  da- 
"  mages  of  the  said  Francis  by  reason 
"  of  the   not  performing  of  the  said 


execution  for  debt  and  costs  de  bonis 
propriis,  the  court  set  aside  the  judg- 
ment and  execution  on  motion.  1  Cr. 
&  M.  532.  Ward  v.  l^omas.^  And 
the  court  will  not,  after  a  lapse  of 
six  years,  allow  a  judgment  for  the 
debt  de  bonis  testatoris,  and  for  the 
costs  de  bonis  testatoris  et  si  non  de 
bonis  propriiSf  to  be  altered  to  a  judg- 
ment, generally  de  bonis  testatoris  et  si 
non  de  bonis  propriis,  even  if  the  latter 


be  clearly  the  judgment  to  which  the 
plaintiff  was  entitled,  the  distinction 
being  between  an  alteration  to  dis* 
charge,  and  one  to  fix^  the  personal 
liability  of  the  executor.  5  Taunt  556* 
Burroughs  v.  Stevens, 

(t)  [1  B.  &  Ad.  265.  Hancock  v.  Pod- 
more,  per  Bayley  J.  AccordJ^ 

(k)  [Mood.  &  Malk.  330.  Parsons  v. 
Hancock.  2  Cr.  M.  &  R.  558.  Cousins 
v.  Paddony  per  Parke  B.  Aecotd.'} 
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**  promises  and  ondertakingsy  over  and 
**  above  his  costs  and  charges  by  him 
**  about  his  suit  in  this  behalf  expend- 
^^  ed  to  80/.  and  for  those  costs  and 
charges  to  40«.  And  as  to  the  last 
issue  between  the  said  parties  with* 
*'  in  joined,  the  jurors  aforesaid  upon 
**  their  oath  aforesaid  say,  that  the  said 
^^  Maty,  on  the  day  of  exhibiting  the 
<<  bill  of  the  said  Francis  in  this  behalf, 
**  and  since,  had  goods  and  chattels 
**  which  were  of  the  said  WiUiam  at 
^  the  time  of  his  death  in  her  hands  to 
"  be  administered  to  the  value  of  40/>» 
*^  parcel  of  the  said  damages  above  as* 
"  sessed,  wherewith  she  the  said  Mary 
"  might  have  satisfied  the  said  Francis 
'^  40/.,  parcel  of  the  said  damages ;  and 
"  as  to  40/.,  residue  of  the  said  da^ 
**  mages,  that  the  said  Maryy  on  the 
**  day  of  exhibiting  the  bill  of  the  said 
"  Francis  in  this  behalf,  or  ever  since, 
<*  had  not  any  other  goods  and  chattels 
^*  which  were  of  the  said  William  at  the 
**  time  of  his  death  in  the  hands  of  the 
*^  said  Mary  to  be  administered,  where- 
^  with  she  could  have  satisfied  the  said 
"  Francis  the  said  40/.,  residue  of  the 
''  said  damages  so  assessed  as  aforesaid. 
*^  Therefore  it  is  considered  that  the 
*'  said  Francis  do  .recover  against  the 
<<  said  Mary  the  said  40/.  by  the  said 
*' jury  in  form  aforesaid  found,  parcel 
**  of  the  said  damages  of  80/.  above  as- 


"  sessed,  and  also  35/.  for  his  costs  and 
<'  charges  of  increase  by  the  said  court 
"  of  our  said  lord  the  king  here  ad- 
<'  judged  to  the  said  Francis  with  his 
^*  assent,  which  said  damages  amount 
<<  in  the  whole  to  75/.,  the  said  costs 
^  and  charges,  parcel  of  the  damages 
*'  last  mentioned,  amounting  to  37/.,  to 
<<  be  levied  of  the  goods  and  chattels 
'<  which  were  of  the  said  William^  at 
"  the  time  of  his  death,  in  the  hands 
"  of  the  said  Mary  to  be  administered, 
"  if  she  hath  so  much  in  her  hands  to 
"  be  administered,  and  if  not,  then  the 
''  said  costs  and  charges  to  be  levied  of 
'^  the  proper  goods  and  chattels  of  the 
**  said  Mary;  and  that  the  said  Francis 
*'  do  recover  the  said  40/.,  residue  of 
*'  the  said  damages  in  form  aforesaid 
«  assessed,  to  be  levied  of  the  goods 
"  and  chattels  which  were  of  the  said 
*<  WiUiam  at  the  time  of  his  death,  or 
'*  which  since  the  pleading  of  the  said 
"  second  plea  of  the  said  Mary  (6  T.  R. 
**  10.  Mara  v.  Quin)  have  come,  or 
<*  at  any  time  hereafter  shall  come,  to 
'"  the  hands  of  the  said  Mary  to  be 
"  administered.  And  the  said  Mary  in 
«  mercy,"  &c.  (/)  Hence  it  appears, 
that  an  executor  ought  not  to  plead  non 
assumpsit  or  other  general  issues  without 
a  good  reason ;  for  if  the  plaintiff  suc- 
ceeds, the  executor  will  be  liable  to  pay 
the  costs  de  bonis  propriis.     2  Bl.  Rep. 


(/)  The  entry  of  the  judgment  in 
this  case  appears  not  to  be  quite  cor- 
rect: it  is  apprehended  that  it  should 
be  as  follows :  "  Therefore,  it  is  con- 
*«  sidered  that  the  said  Francis  do  re- 
**  cover  against  the  said  Mary  the  said 
**  40/.  by  the  said  jury  in  form  afore- 
**  said  found,  parcel  of  the  said  damages 
*'  of  80/.  above  assessed,  together  with 
**  his  costs  and  charges  by  the  said  Jury 
**  in  form  ctforesaid  assessed,  and  also 
^  S5L  for  .his  costs  and  charges  of  in- 
"  crease  by  the  said  court  of  our  said 
**  lord  the  king  here  adjudged  to  the 


« 
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said  Francis  with  his  assent,  which 
said  damages,  costs  and  charges,  in  the 
whole  amount  to  77/.,  to  be  levied 
of  the  goods  and  chattels  which  were 
of  the  said  William  at  the  time  of 
his  death  in  the  hands  of  the  saidilfary 
to  be  administered,  if  she  hath  so 
much  in  her  hands  to  be  adminis- 
tered, and  if  not,  then  the  said  costs 
and  charges,  parcel  of  the  damages 
last  mentioned^  amounting  to  37/>9  to  be 
levied  of  the  proper  goods  and  chatteb 
of  the  said  Mary,  and  that,  &c.  &c." 
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1275.  Deame  v.  Gtimp,  (m)  It  likewise 
appears,  that  no  costs  are  allowed  on  a 
judgment  of  assets  tnJuturo.(n)  Ifany 
assets  should  afterwards  come  into  the 
hands  of  the  executor,  the  creditor  may 
sue  out  a  scire  facias  upon  the  judg- 
ment of  assets  in  futuro.  Towns.  2d 
Judgments,  68.  pi.  29.  See  the  form 
of  the  scire  fcwiasy  2  Saund.  219. 
Noel  V.  Nelson,  6  T.  R.  1.  Mara  v. 
Quin,  Indeed,  where  the  executor 
pleads  several  judgments  outstanding, 
and  the  plaintiff  takes  judgment  of  assets 
infuturOf  the  future  assets  shall  be  in 
the  lirst  place  applied  to  those  judg- 
ments. 1  Salk.  312.  Parker  y.AtfaUL 
Hence  there  is  a  difference  as  to  the 
future  assets  between  a  plea  of  plene 
administravit  generally  and  special  plea 
of  plene  administravit  prmter  judg- 
ments. 
But  where  the  defendant  pleads  '<  ne 


**  ungues  executor  or  administrataii^  or  a 
release  to  himself^  and  it  is  found  against 
him,  the  judgment'  is  that  the  plaintiff 
do  recover  both  the  debt  and  costs  in  the 
first  place  de  bonis  testaioris  si  Sfcetti 
non  Sfc.  tie  bonis  propriis.  Bro.  Execu* 
tors,  34.  1  Rol.  Abr.  930.  (C.)  pL  2. 
8.  933.  pi.  15.  Co.  Ent.  145.  b.  Cro. 
Jac.  648.  Bull  v.  Wheeler.  Ibid.  672. 
Bridgman  v.  LightfooL  Went  Execu- 
tors, 184 — 186.  Towns,  2d  Judgments, 
69.  pi.  33.  antd,  217-  The  reason  al- 
leged is,  because  the  executor  cannot 
but  know  these  to  be  false  pleas,  (o) 
But  the  same  reason  seems  equally  to 
apply  to  other  pleas  where  the  judg- 
ment is  different.  The  form  of  the  plea 
of  ne  ungues  executor ^  and  the  replica- 
tion thereto,  may  be  seen,  Rast  Ent 
322.  a.  329.  b.  pi.  10.  330.  a.  Co.  Ent. 
144.  b.    Lib.  Plac.  427.  pi.  27. 


(m)  According  to  the  modern  cases, 
the  defendant  will  be  entitled  to  the 
general  costs,  although  he  may  have 
pleaded  the  general  issue  and  failed 
on  it,  provided  he  has  pleaded  any  one 
plea  which  goes  to  the  whole  cause  of 
action  and  succeeded  on  it.  See 
4  Taunt.  135.  Bogg  v.  Grahamy  j^'here 
the  picas  were,  the  general  issue,  and 
plen,  adm.  and  the  defendant  succeeded 
on  the  latter.  [See  also  3  Doug.  239. 
Cochson  V.  Drinkioater,  9  B.  &  C.  655* 
Marshall  v.  WiUder.  2  Dowl.  277. 
Iggulden  v.  Terson,  1  Cr.  &  M.  597. 
Lucas  V.  Jenner.']  See  also  1  B.  &  A. 
254.  Edwards  v.  Bethel,  where  the  pleas 
were,  the  general  issue,  ne  ungues  exc' 
cutor,  and  plen.  adm,,  and  the  last  only 
was  found  for  the  defendant.  8  Taunt 
129.  Ragg  v.  Wells,  S.  P.  The  plaintiff, 
instead  of  traversing  the  plea  of  pUn, 
adm*  in  these  cases,  should  have  taken 
judgment  of  assets  guando,  and  then  all 
the  issues  would  have  been  found  for  the 


plaintiff,  and  he  would  have  been  en- 
titled to  the  costs.  [9  B.  &  C.  657.] 
Indeed,  in  12  East,  232.  Bindsleyy. 
Russell,  where  the  defendant  pleaded  the 
general  issue,  plen,  adm.  and  plen.  adm, 
ultra  specialty  debts,  and  the  plaintiff 
took  judgment  of  assets  guando  on  the 
last  plea,  he  was  held  to  be  entitled  to 
the  general  costs,  notwithstanding  the 
defendant  had  a  verdict  on  the  plea  of 
plen.  adm.  It  should  seem,  that  in 
order  to  avoid  these  costs,  the  defend- 
ant ought  to  have  moved  to  withdrav 
his  two  first  pleas. 

(n)  That  is,  no  costs  as  against  the 
defendant  de  bonis  propriis;  butthej 
are  allowed  de  bon.  test.  Chitty's  Rep. 
629.  note.  De  Tastet  v.  Jndrade. 
[4  Dowl.  134.  Cox  y.  PeacodL] 

(o)  But  still,  if  there  be  any  other 
plea  which  goes  to  the  whole  cause  of 
action,  and  is  found  for  the  defendant, 
he  is  protected.  1  B.  &  A.  254.  Ed- 
wards  v.  Bethel* 
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Yope. 

Tr\EBT  upon  bond  by  Hancocke  an  attorney,  against  Prated  ac.  i  Sid. 429. 
-"-^    administrator  of  Yape,  upon  a  bond  entered  into  by  the  5^*563 ^5^8^* 
intestate.     The  defendant  pleads  a  special  plene  administravify   a  replication 
viz.  he  pleads  that  one  Wood  recoYered  a  judgment  ag^st  the  ^ery  particular 
intestate  in  his  lifetime  of  20/.  debt  and  30s.  costs,  and  that  judgment 
one  Clevely  recovered  likewise  a  judgment  for  lOOZ.  debt  and  fondant  exe-^ 
60*.  costs,  and  that  one  Jones  recovered  likewise  a  judgment  ^^^^^  *»*^  <^<*"- 
against  the  defendant  as  administrator  for  160Z.  debt  and  costs  swer  to  eacii 
upon  a  bond  entered  into  by  the  intestate,  and  that  one  Ortan  ^*^,*  /wra/«* 

j».|.  .,  •  t«i  vertpcarcy  and 

recovered  likewise  a  judgment  against  the  defendant  as  admi-  that  he  has 

nistrator  for  100/.  debt  and  costs  upon  another  bond  of  the  ^e*?ud^to'l"^^ 

intestate,  and  that  the  intestate  was  indebted  to  the  defendant  country,  is  not 

himself  by  bond  in  160/.  which  he  retains,  and  that  he  has  no  conclusions 

assets  beyond  the  said  bond  and  the  said  several  judgments ;  right,  and  they 

and  this,  &c. :  wherefore,  &c     The  plaintiff  replies,  "  that  pifcation J*Thc 

'*  he  by  anything  before  alleged  ought  not  to  be  barred  from  ^ordphcUumit 

'*  having  his  said  action,    because,  as  to   Wooas  judgment,  mmandnodis. 

the  defendant  has  paid  the  said  Wood  12/.  10*.  in  satisfaction  «>ntinuance, 

•  •i«i  11  *  rt»  1  -IT         though  applied 

of  the  said  judgment,  and  that  Wood  offers  to  acknowledge  to  the  three  re- 
satisfaction  ;  but  the  judgment  is  kept  on  foot  by  fraud ;"  and  P'*<^**»o"^ 
**  this  tie  is  ready  to  verify^     And  as  to  Clevely*s  judgment, 
that  satisfaction  is  acknowledged  of  record ;  ^^  and  this  he  is 
**  ready  to  verify J^     And  the  plaintiff  further  says,  that  the 
defendant  has  assets  over  and  above  the  two  judgments  of  Jones 
and  Ortofiy  and  over  and  above  his  own  debt  aforesaid :  *'  and    \  [  337  ] 
**  this  he  prays  may  he  enquired  of  by  the  country.^     Upon 
which  replication  the  defendant  demurs  generally. 

And  Saunders,  of  counsel  with  the  defendant,  argued  two 
several  times  in  this  term,  that  the  replication  was  insufficient. 
And  he  took  divers  exceptions  thereto :  1.  That  the  replica- 
tion was  double,  because  the  plaintiff  had  avoided  two  of  the 
judgments,  to  wit,  the  judgment  of  Wood  by  fraud,  and  the 
judgment  of  Clevely  by  satisfaction  entered  on  the  record, 
which  are  two  distinct  matters:  and  the  defendant's  plea 
being  an  entire  pica,  if  it  be  avoided  in  any  material  part,  it  is 
avoided  to  all  intents,  and  the  plaintiff  shall  have  a  general 
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Hancocke  judgment  de  bonis  propriis.  (1)  And  suppose  that  upon  two 
V.  Prowd.  issues  joined  it  should  appear  that  satisfaction  was  acknow- 
*        ''  ledged  upon  Cleveli/'s  judgment,  and  that  Wood's  judgment  was 

not  satisfied  nor  kept  on  foot  by  fraud,  and  so  one  issue  for 


(1)  So  in  2  Saund.  48.  Tretheivy  v. 
Achland  it  is  said,  that  if  the  plea  be 
false  or  bad  in  part,  it  shall  be  wholly 
set  aside.  So  in  Norton  v.  Harveyy  cited 
in  2  Saund.  50.,  which  was  adjudged 
in  K.  B.,  and  affirmed  in  the  Exchequer 
Chamber,  where  the  defendant  pleaded 
several  judgments  obtained  against  the 
testator^  and  among  others  a  judgment 
against  the  testator  and  one  A.  B^  but 
did  not  aver  that  A.  B,  died  before  the 
testator,  so  that  it  did  not  appear  that 
the  defendant  was  liable  to  that  judg- 
ment, although  he  averred  that  he  had 
assets  to  a  small  sum,  yet  for  this  defect 
the  plea  was  adjudged  insufficient  and 
bad  in  the  whole,  and  judgment  given 
against  the  defendant  de  bonis  testatoris 
generally,  and  all  the  judgments  which 
were  well  pleaded  set  aside.  S.  P.  1  Salk. 
312.  Parker  v.  Atfield.  Cowp.  133. 
Arg.  Sir  Tho.  Parker's  Rep.  263,  264. 
The  King  v.  Dickenson. 

But  notwithstanding  these  cases,  it 
seems  to  be  contrary  to  common  sense 
and  justice,  that  there  should  be  a  judg- 
ment against  an  executor  who  has  no 
assets  to  satisfy  the  debt  in  demand, 
merely  because  his  plea  is  mispleaded, 
or  one  of  the  judgments  is  false.  It  is 
certain  that  the  executor  must  ulti- 
mately pay  out  of  his  own  pocket  the 
debt  and  costs  so  recovered,  because 
the  judgment  is  in  law  a  proof  that  he 
has  assets  to  satisfy  it ;  and  therefore  to 
a  scire  facias  on  the  judgment,  or  action 
of  debt  suggesting  a  devastavit^  the  de- 
fendant cannot  plead  plene  administra^ 
vity  but  only  controvert  the  devastavit ; 
of  which  fact  the  judgment  and  the 
sheriff/s  return  of  nulla  bona  testatoris 
are    almost]  conclusive   evidence,  and 


judgment  will  be  against  the  defendant 
de  bonis  propriis.    'This  idea  is  strongly 
fortified  by  the  opinion  of  Lord  Vaugkany 
who  in  delivering  the  judgment  of  the 
Common  Pleas   finds  fault  with   this 
rule,  and  says,  that  the  entirety  of  the 
plea,  which  is  the  only  foundation  of  it, 
is  a  spungy  reason,  and  not  sense :  for  if 
the  falsehood  or  badness  of  the  plea  be 
neither  hurtful  to  the  plaintiff  nor  be- 
neficial to  the  defendant,  why  should 
the  plaintiff  have  what  he  ought  not, 
or  the  defendant  pay  what  he  ought 
not  ?    See  Vaugh.  104, 105.  Edgeomb  ▼. 
Dee.  Where  indeed  the  executor  pleads 
several  judgments,  and  that  he  has  only 
assets  sufficient  to  satisfy  them,  if  the 
plaintiff  can  fabify  any  one  of  the  judg- 
ments, as  by  shewing  it  satisfied  or  the 
like,  he  will  be  entitled  to  judgment, 
for  the  plea  was  false,  and  the  falsehood 
detrimental  to  the  plaintiff,  and  bene- 
ficial to  the  defendant    For  as  one  of 
the  judgments  was  falsified,  the  execu- 
tor has  confessed  he  has  more  assets 
than  will  satisfy  the  other  judgments, 
by  as  much  as  the  judgment  so  satisfied 
amounts  to.     Ibid.  103.     Besides,  the 
usual  pleading  is,  that  the  plaintiff  must 
avoid  all  payments  pleaded  in  bar,  until 
some   assets   appear  remaining  in  the 
executor's  hands^  and  then  the  plaintiff 
is  to  have  judgment    Ibid.  105.     The 
second  judgment  pleaded  in  the  case 
cited  by  VaughoHj  105.,  ^m  the  Year 
Book,  9  Ed.  4.  12.,  S.  C.  Bro.  Double 
Plea,  69.^  seems  to  have  been  a  judg- 
ment of  assets   in  futuroy   and  not  a 
general  judgment  de  bonis  testatoris. 

So  Lord  Holt  is  reported  to  have 
.said,  that  if  there  are  three  judgments 
against  the  testator  of  20/L  each,  and  the 
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the  plamtifi;  and  the  other  for  the  defendant,  the  plaintiff  Hancocke 
shall  have  judgment  on  the  issue  which  is  found  for  him,     «?•  Pkowd. 
although  the  olher  be  against  him ;  and  therefore  he  ought  *        *        ' 
not  to  tender  two  issues  as  he  has  done  here,  when  one  of 
them  is  8u£Bcient  to  maintain  his  action. 

Sed  non  allocatur  ;  for  the  court  thought  that  the  replication 


executor  has  only  assets  to  the  value  of 
20/.,  if  he  pleads  these  three  judgments, 
and  one  of  them  is  ill  pleaded,  or  upon 
issue  joined  is  found  against  the  exe- 
cutor, by  pleading  the  three  judgments, 
it  is  an  implicit  confession  of  assets  more 
than  two  judgments,  and  therefore  judg- 
ment shall  be  given  against  him  for  the 
value  of  the  judgments;  to  which 
Gould  3,  agreed.  1  Ld.  Raym.  678, 
679.  Parker  v.  Atfield  There  seems, 
however,  to  be  a  mistake  in  the  report 
of  that  case.  For  a  judgment  obtained 
against  the  testator  is  no  admission  of 
assets  by  the  executor^  unless  the  exe- 
cutor has  admitted  assets  by  neglecting 
to  plead  a  want  of  assets  in  bar  to  a  scire 
facias  previously  sued  out  against  him 
upon  the  judgment ;  see  ante,  219  a,  6. 
note  (8) ;  but  that  is  not  the  case  put 
by  Lord  HolL  The  executor  is  bound 
to  plead  the  judgments  against  the 
testator  in  bar  of  the  action,  otherwise 
it  will  be  an  admission  of  assets  to 
satisfy  the  judgments;  2  Str.  732. 
Eark  v.  Hinton  ;  see  also  ante,  333  a. 
note  (8).  Therefore  it  does  not  seem 
correct  to  say  that  the  pleading  of  judg- 
ments obtained  against  the  testator  is 
an  implied  confession  of  assets  by  the 
executor,  or  that  there  should  be  a 
general  judgment  against  him  for  the 
wholcj  when  by  the  terms  of  the  pro- 
position  he  has  no  more  assets  than  will 
satisfy  one  Judgment^  because  one  of 
the  three  judgments  is  ill  pleaded  or 


found  to  be  false.  It  is  true,  that  if 
one  or  twenty  judgments  be  obtained 
against  the  executor  himself,  whether 
by  default,  or  by  verdict,  finding  them 
on  plene  administravit^  it  is  an  admis- 
sion of  assets  to  satisfy  them  all.  1  Salk. 
310.  Rock  V.  LeigkUm.  Therefore,  if 
the  executor  pleads  these  judgments, 
and  one  of  them  is  found  to  be  false,  it 
seems  the  plaintiff  is  entitled  to  judg- 
ment, though  the  plea  alleges  that  the 
defendant  has  but  a  small  sum  not  suffi- 
cient to  satisfy  them ;  for  the  allegation 
b  not  material.  1  Salk.  312.  As  the 
judgments  pleaded  are  an  admission  of 
assets  to  satisfy  them  all,  if  any  one  of 
them  be  falsified,  the  executor  does  of 
course  admit  by  his  plea  that  he  has 
more  assets  than  will  satisfy  the  other 
judgments,  by  as  much  as  the  judg. 
ment  so  falsified  amounts  to.  Perhaps, 
therefore,  the  rule  may.  be  understood 
thus,  that  if  the  executor  plead  judg- 
ments obtained  against  kis  testator^  and 
that  he  has  not  sufiicient  to  satisfy  them, 
or  any  of  them,  if  any  one  or  more  of 
the  judgments  be  avoided,  still  there 
ought  not  to  be  a  general  judgment 
against  the  executor,  or  at  least  not 
until  so  many  are  avoided  as  to  leave 
assets  in  the  executor's  hands.  But  if 
he  pleads  judgments  obtained  against 
kimselfy  and  any  or  more  of  them  be 
avoided,  in  that  case  there  ought  to  be  a 
general  judgment  for  the  plaintifi*.(f^) 


(p)  [2  Cr.  M.  &  R.  558.   Cousins  v.  Paddon^  per  Parke  B.  Accord."] 
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Hancocke    was  single  (2)  enough:  but  if  it  were  double,  yet  the  defendnt 
V.  Prowd.    hath  lost  the  benefit  of  it  by  his  general  demurrer.  (3) 
^        *        '        Seconcjly ;  he  «ud  that  the  plaintiff  had  replied  that  satab- 

faction  is  acknowledged  of  record  upon  Clevelj^s  judgment^ 
and  concluded  his  replication  to  the  country ;  so  the  plaintiff 
would  have  this  matter  of  record  tried  by  the  country  where 
it  ought  to  be  tried  by  the  record  itself;  and  the  defendant 
ought  to  have  liberty  to  rejoin  to  it  that  there  is  no  such  re* 
cord,  of  which  he  is  now  deprived  by  the  conclusion  to  the 
country. 

Sed  nan  allocatur;  because  the  judgment  of  fTootf  being  kept 
on  foot  by  fraud,  the  satisfaction  of  the  judgment  of  Clevefy, 
and  the  assets  ultra  the  other  two  judgments  and  the  defend- 
ant's own  debt,  are  several  and  distinct  replications,  and  the 
defendant  might  have  rejoined  to  them  severally,  but  he  has 
now  demurred  to  them  and  so  lost  the  advantage.  (4) 

(2)  According  to  the  general  rules  statute  27  Eliz.  c.5.  obliges  the  party 
of  pleading,  the  replication  would  be  to  lay  |hi8  [finger  on  the  very  point. 
considered  double,  if  it  be  true  that  hj  1  Wils.  219.  ByUy  v.  ParkhursL  Com. 
avoiding  any  one  of  the  judgments  in  Rep.  115.  Lamplugh  v.  Shorindge. 
the  plea  the  plaintiff  ^ill  be  entitled  S.C.I  Salk.219.  1  Lutw.  4w  by  there- 
to recover  judgment  de  bonis  Ustatoris^  porter,  (q)  But,  says  Lord  Hobartf  the 
and  by  replying  to  each  he  tenders  moderation  of  the  statute  is  such  that  it 
several  issues  where  one  b  sufficient  to  does  not  utterly  reject  formj  for  that 
defeat  the  defendant's  plea,  as  above  were  a  dishonour  to  the  law,and  to  make 
stated  in  the  argument  But  this  is  an  it  in  effect  no  art :  but  it  requires  only 
anomalous  case,  in  which  the  plaintiff  that  it  be  discovered^  and  not  used  as  a 
is  allowed  to  reply  to  every  judgment,  secret  snare  to  entrap.  And  that  dis* 
or  other  debt,  or  payment  pleaded,  or  covery  must  not  be  confused  and  ob- 
sonie  or  one  of  them,  omitting  the  rest,  scure,  but  special;  therefore  it  is  not  suf- 
without  being  guilty  of  duplicity:  but  ficient  to  say  that  the  demurrer  is  for 
the  better  way  seems  to  be  to  answer  fornix  but  he  must  express  what  is  the 
only  such  judgment  as  the  plaintiff  point  and  specialty  of  form  that  he  re- 
knows  to  be  obtained  by  fraud.  8  Rep.  quires.  Hob.  232.  Heard  v.  BashertnU. 
132.  Turner^ s  case.  Co.  £nt  152.  As  a  demurrer  at  common  law  confessed 
Tresham*s  case.  2  Saund.  49, 50.  Tre-  all  matters  formally,  pleaded,  so  now, 
t/iewy  v.  Ackland.  1  Lev.  ^SUJejfferies  since  the  statutes  27  Elix.  c.  5.  and  4  & 
v.  Dee.  1  Ld.  Raym.  263.  Ashton  5  Ann.  c  16.,  it  confesses  all  matters 
V.  Sherman.  S.  C.  1  Salk.  298.  Carth.  pleaded  informalfy  which  are  remedied 
4-31.  and  helped  by  them.    Ibid.  233. 

(3)  The  demurrer  ought  to  shew  in  (4)  This  point  is  recognised  by  Hok 

what  the  duplicity   consists ;    for   the  C.  J.,  5  Mod.  8,  9.    Waytes  v.  Sriyys, 


(q)  [2  Q.  B.  835.  Smith  v.  CkndL  2  G.  &  D.  225.  S.  C.  Accord.;] 
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Thirdly ;  he  objected  that  the  plaintiff  has  made  but  one 
replication,  which  comprehends  in  itself  three  distinct  things, 
and  by  his  conclusion  to  the  country  he  has  excluded  the  de- 
fendant from  pleading  any  plea,  or  taking  any  issue  on  the 
special  matter  shewn  by  the  plaintiff  in  his  replication.  And 
that  it  is  but  one  replication,  he  said,  appears  by  the  beginning 
and  conclusion  of  the  replication ;  for,  at  the  beginning,  the 
plaintiff  says,  **precludi  non^  &c  generally ;  and  if  he  had 
intended  several  replications,  he  ought  to  have  begun  each  of 
them  with  a  *^  quoad  ^  before  the  words  *^preclvdi  non^  &c. 
and  concluded  each  severally  with  an  "  lioc  paratus  est  verifi- 

care,  unde  petit  judicium,  et  debitum  suum  prad!  una  cum 

dampnis  suis  occasiane  detentionis  debiti  illius  sibi  adjudicari^^ 
or  to  the  country,  as  the  matter  required.  But  here  there  is 
but  one  beginning  and  one  conclusion,  which  being  badly 
concluded,  the  replication  is  not  good. 

Sed  non  allocatur;  for  the  court  said  that  they  were 
three  several  replications  and  well  enough  begun  and  con- 
cluded. (5) 

Fourthly ;  then  he  objected,  that  if  they  shall  be  construed 
to  be  three  replications,  here  was  a  discontinuance,  for  the 
defendant  had  demurred  but  to  one  replication ;  for  he  says, 

quod  placitum  prcBdictum  superius  repUcando  placitaf  mate- 

riaque  in  eodem  content^  minus  sufficient  in  lege  existunt^  &c. 
so  all  in  the  singular  number.  And  it  does  not  appear  to 
which  replication  the  demurrer  and  joinder  in  demurrer  shall 
relate.  But  let  it  relate  to  any  one  of  the  three  replications, 
yet  nothing  is  done  nor  any  answer  given  to  the  other  two, 
wherefore  the  whole  is  discontinued,  being  upon  demurrer. 
Yelv.  Bep.  65.  Middleton  v.  Cheseman  is  a  case  in  point. 

Sed  non  allocatur ;  for  the  word  placitum  is  nomen  collect 
tivum  (6),  and  refers  to  all  the  three  replications. 

Fifthly ;  it  was  moved  that,  admitting  they  were  three  re- 


Hancocke 
V.  Prowd. 


f€ 


U 
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who  says  that  the  omission  of  the  words 
*^  per  recordum'*  is  but  form ;  and  so  it 
was  twice  adjudged,  viz.  in  the  case  of 
Hancocke  v.  Prowdy  and  Clegca  v.  Ban- 
bury (reported  2  Sid.  16.). 

(5)  The  better  way  seems  to  be,  to 
conclude  the  replication  with  one  aver- 
ment to  the  whole,  instead  of  conclud- 
ing the  answer  to  each  separate  judg- 
ment with  one;  1  Salk.  S12.  Parker  v. 


Atfield ;  though  it  is  held  that  the 
plaintiff  has  his  election  to  do  either. 
Ibid.  298.  Ashton  v.  Sherman,  Carth. 
431.  S.  C. 

(6)  In  1  Salk.  219.  Combe  v.  Talbot^ 
it  was  doubted  whether  the  word  pUt' 
citum  be  nomen  coUectivum  ;  but  it  has 
been  since  repeatedly  held  to  be  so. 
Skin.554<.  Wilson  y.  Laws.  Carth.  SS^. 
S.C. 
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Hancocke  plications,  yet  the  last  replication  was  bad  for  the  oondnaon 
V.  PiiowD.  ^  ^^Q  country ;  for  the  defendant  in  his  plea  has  said  that  he 
'  has  not  assets  above  all  the  judgments  and  his  own  debt,  but 

he  has  not  said  that  he  had  not  assets  above  the  two  loutjudg^ 
merits  and  his  own  debt;  and  therefore  when  the  plaintiff 
affirms  it  in  his  replication,  he  ought  to  have  concluded  with 
an  averment,  so  that  the  defendant  might  have  rejoined  that 
he  had  not  above,  &c  and  so  the  issue  would  be  joined.  But 
now  no  issue  can  be  joined ;  for  here  is  only  an  affirmative 
of  the  plaintiff  without  any  n^ative  of  the  defendant,  and 
yet  a  conclusion  to  the  country,  wUch  ought  not  to  be ;  for 
every  issue  consists  of  an  affirmative  and  a  negative,  (r) 

But  non  allocatur  ; 

For  the  court  said  that  this  last  replication  was  superfluous ; 
and  the  other  two  replications  being  sufficient,  and  the  defend- 
ant having  demurred  to  them  generally,  the  plidntiff  shall  have 
judgment  upon  those  which  are  material ;  and  this  last  repli- 
cation is  to  no  purpose  (7) ;  and  so  they  gave  judgment  for 
the  plaintiff.  And  the  court  seemed  to  have  a  great  prejudice 
against  the  defendant's  cause,  which  was  the  principal  reason 
of  their  judgment,  as  I  tiiink;  for  it  seems  clear  that  it  was  but 
[  339]  ^^^  replication,  and  double,  and  badly  concluded ;  and  if  they 
were  three  replications  then  it  is  a  clear  discontinuance.  (8) 
But  the  defendant  having  demurred  generally,  cannot  take  ad- 
vantage of  the  duplicity;  but  ^  contra  of  the  other  matters. 


(7)  The  opinion  of  the  court  on  this 
head  of  objection  has  been  since  denied 
to  be  law ;  and  it  is  now  held  that  the 
plaintiff  ought  to  have  concluded  the 
allegation  in  his  replication,  that  the 
defendant  had  assets  ultroy  with  an 
averment,  and  not  to  the  country. 
1  Ld.  Raym.  263.  Ashton  v.  Sherman. 
Carth.  431.  S.  C. 

(8)  Upon  the  whole,  it  seems  to  be 


one  replication,  where  the  plaintiff  may 
conclude  his  answer  to  each  judgment 
with  an  averment  or  not,  and  that  the 
conclusion  at  the  end  of  the  replication 
to  the  country  is  bad,  bat  the  replica, 
tion  is  not  double ;  and,  if  considered 
as  three  replications,  there  seems  to  be 
no  discontinuance,  because  the  word 
**placitum'^  being  nomen  coUecthum^ 
refers  to  all  three. 


(r)  [So  where  to  the  ordinary  plea  that  the  monies  in  the  plea,  excbiswe  of 
of  set-off,  the  plaintiff  replies  as  to  a  the  sum  to  which  the  scUisfaction  is  re- 
certain  sum  parcel  of  the  set-off,  satis-    plied^  are  sufficient  to  meet  the  plain- 


faction,  concluding  with  an  averment, 
and  as  to  the  residue,  that  he  was  not 
nor  is  indebted  modo  et  formd^  con- 
cluding to  the  country,  the  replication 
is  ill;  for  the  plea  has  never  alleged 


tiff's  demand ;  and  therefore  there  is 
not  the  requisite  afErmative  on  the  one 
side  met  by  a  negative  on  the  other. 
10  M.  &  W.  735.  Briscoe  v.  HilL  See 
also,  1  M.  &  W.  533.  537.  WheaUey  v. 
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Williams.  9  M.  &  W.  629. 635.  Spong  1  Scott,  N.  R.  701.  S.C.  Pest,  Vol. 
V.  Wright.  6  Bing.  N.  C.  453.  505.  II.  p.  319.  notes  to  Bennel  v.  Hoi- 
529,  530.  565.    Gwgnne  v.   Bumell.    bech.'} 


Mellor  versus  Spateman. 

^  Case  57. 

PascL  21  Car.  11.  Regis,  Rol.  249. 


Derbyshirt,  ^  J  QHN  SPA  TEMAN  late  of  Derby  in  the  said 
J€/  coiiiitygent.wasattachedtoan8werJ3i?nryilfe/Zbr 
gent,  of  a  plea,  wherefore  with  force  and  arms  he  broke  and  en- 
tered the  dose  of  the  said  Henrys  called  Litilefieldy  at  Derby 
aforesaid,  and  his  grass  (1)  "then  and  there"  lately  growing, 
with  feet  in  walking,  and  with  his  cattle  eat  up,  trod  down,  and 
consumed,  and  other  wrongs  to  him  did,  to  the  great  damage, 
&c.  and  against  the  peace  of  our  said  lord  the  now  king,  &c. 
And  whereupon  the  said  Henry ^  by  Alvered  Motteram  his 
attorney,  complains  that  the  said  Johuy  on  the  20th  day  of 
October  in  the  20th  year  of  the  reign  of  our  said  lord  Charles 
the  Second  now  king  of  Englajid,  &c  with  force  and  arms, 
&C.  broke  and  entered  the  said  close  at  Derby  aforesaid  in  the 
county  aforesaid,  and  his  grass,  to  the  value  of  100  shillings, 
then  and  there  kt^ly  growing,  with  his  feet  in  walking,  and 
with  his  cattle,  to  ^tf horsl!  bulls,  cows,  sheep,  and!;rine, 
eat  up^  trod  down,  and  consumed,  and  other  wrongs,  &c.  to 
the  great  damage,  &c.  and  against  the  peace,  &c. ;  wherefore 
he  says  that  he  is  worse,  and  has  damage  to  the  value  of  20/. : 
and  therefore  he  brings  suit,  &c. 

And  the  said  JohnSpatemaUy  by  John  ChambersYna  attorney.  Pica. 
comes  and  defends  the  force  and  injury  when,  &c, ;  and  as  to 
the  coming  with  force  and  arms,  or  whatever  else  is  against 
the  peace  of  our  said  lord  the  now  king,  and  also  the  whole 
trespass  aforesaid  with  the  said  cattle,  except  vrith  two  geld- 
ings and  two  mares,  he  the  said  JoAn  Spateman  says  that  he  is 
not  thereof  guilty,  and  of  this  he  puts  himself  upon  the 
country ;  and  the  said  Henry  thereof  likewise,  &c  :  and  as 


(1)  The  words '< /A«n  and**  %hov\6.  be  declaration,  in  the  recital  of  the  writ, 

omitted,  for  there  is  no  time  previously  is*  "  there  lately"    without    the   word 

mentioned,   to  which   "^Acn"can  re-  then,(a) 
late :  and  besides,  the  usual  form  of  the 


(a)  [Sec  ante,  p.  288  k,  note  (o).] 
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Locus  in  quo 
part  of  Little- 
field. 
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Derby  an  an- 
cient borough, 
and  defendant  a 
burgess  of  it 


to  the  said  trespass  with  two  geldings  and  two  mares,  and 
with  feet  in  walking,  above  supposed  to  be  done,  he  the  said 
John  Spateman  says,  that  he  the  said  Henry  ought  not  to 
have  or  maintain  his  said  action  thereof  against  him,  because 
he  says  that  the  said  close,  and  also  the  place  in  which  the 
said  trespass  is  above  supposed  to  be  done,  are,  and  at  the 
said  time  when,  &c.  were,  20  acres  of  land  with  the  appurte- 
nances, in  Derby  aforesaid,  which  said  20  acres  of  land  with 
the  appurtenances,  are,  and  at  the  said  time  when,  &c.  and 
also  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, were  parcel  of  a  certain  common  field  called  Littlefield^ 
in  Derby  aforesaid.  And  the  said  John  Spateman  further  says, 
that  the  borough  of  Derby  in  the  county  of  Derby  is  an  an- 
cient borough ;  and  that  he  the  said  John  Spateman  is,  and 
at  the  said  time  when,  &c.  and  long  before  was,  and  yet  is 
one  of  the  burgesses  of  the  said  borough ;  and  that  the  bur- 
gesses of  the  said  borough,  from  time  (2)  whereof  the  me- 


(2)  A  corporation  by  prescription 
may  have  different  names,  such  as 
"  burgesses,**  or  "  bailiffs  and  burgesses,** 
and  other  like  names.  But  if  the  name 
of  "  bailiffs  and  burgesses,**  or  "  mayor 
*^  and  burgesses,*'  or  the  like,  be  a  name 
they  have  received  within  time  of  memory, 
they  cannot  prescribe  by  it,  but  by  their 
ancient  name  until  such  a  time  (when 
it  was  changed),  and  then  by  their 
new  name,  and  should  also  shew  how 
the  name  was  changed,  as  is  done  in 
this  precedent.  Bro.  Prescription,  70. 
Hardr.  504.  Attorney-  General  v.  Fam" 
ham.  See  2  Lutw.  1498.  Kerby  v. 
Whichehw,  For  a  change  of  name,  or 
a  new  charter,  does  not  merge  or  ex- 
tinguish their  ancient  privileges.  Post, 
344.  No  corporation  can  prescribe 
which  has  not  existed  immemorially,  and 
in  the  plea  it  must  be  shewn  that  it 
has  so  existed.  As  where  to  an  action 
for  seizing  a  ship,  the  defendant  jus- 
tified as  bailiff  to  the   corporation  of 


Ipswich  for  toll,  the  plea  was  held  bad, 
because  a  prescription  was  laid  in  the 
corporation  without  alleging  that  it 
was  a  corporation  from  time  imme- 
morial. 1  Ld.  Raym.  558.  PiUs  v. 
Gainee*  There  is  a  difference  between 
an  action  by  and  against  a  corporation : 
Where  a  corporation  brings  an  action 
for  any  due,  it  is  sufficient  to  state  in 
the  declaration  that  it  is  an  ancient 
borough,  and  the  burgesses  thereof 
have  been  a  body  politic  and  corpo- 
rate, &c.  and  for  divers  years  have 
been  such  body  politic  by  Uie  name  of 
the  [  mayor,  &c.  without  setting  out 
their  names  of  incorporation,  or  any 
title  to  the  duty;  for  the  declaration 
being  founded  upon  their  possession, 
there  is  no  necessity  to  state  a  title  to 
the  thing.  Ow.  109.  Escat  v.  Zon- 
reny.  Cro.  Jac  43. 123.  Dentr,  Oliver, 
2  Vent  291.  Chapman  v.  Flexman. 
But  where  an  action  b  brought  against 
a    servant    of   a    corporation  (b)  for 


(b)  An  action  of  trover  [or  of  tres- 
pass 5  Scott,  N.  R«  457-  Mound  v. 
Monmouthshire  Canal]  may  be  main* 


tained  against  a  corporation  for  a  con- 
version by  their  order,  and  if  it  be 
necessary  that  such  order  should  have 
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morj  of  man  Is  not  to  the  contrary^  until  the  11th  day  of  Mbllor  r. 

July  in  the  14th  year  of  the  reign  of  the  lord  Charks  the  First  Spatemak, 

late  king  of  England,  were  a  body  politic  and  corporate  by  ' 

the  name  of  the  bailifis  and  burgesses  of  the  borough  of  of  the  said 


taking  any  duty  claimed  by  them,  he    ferent  names  of  incorporation,  and  set 
must  in  his  justification  state  their  dif-    out  with  precision  and  exactness  their 


been  under  their  common  seal^  such 
order  will  be  presumed  after  verdict 
16  East,  6.  Yarboraugh  v.  Sank  rf 
Engkmd.  [And  a  corporation  may^ 
without  deed,  authorise  an  act  of  ordi- 
nary service,  as  to  drive  away  cattle 
damage  feasant,  or  make  a  distress,  or 
the  like.  1  A.  &  E.  526.  Smith  v.  j^tV- 
mingham  Gas  Company,  3  Nev.  &  M. 
771.  S.  C.  6  M.  &  W.  821.]  In  general 
a  corporation  cannot  bind  themselves, 
except  by  deed  under  their  common 
seal.  But  wherever  an  Act  of  Par- 
liament authorises  a  corporation  to 
draw  and  accept  bills,  they  are  liable  to 
an  action  of  assumpsit  in  the  same 
manner  as  any  other  party  to  a  bill. 
2  Burr.  1216.  Edie  v.  East  India  Com- 
pony.  5  B.  &  A.  204.  Murray  v.  East 
India  Company  ;  and  see  also  5  Taunt 
792.  Slark  v.  Highgate  Archway  Com^ 
pany.  S  B.  &  A.  1 .  Broughtan  v.  Man^ 
Chester  Waterworks.  [So  a  trading 
corporation  may  sue  or  be  sued,  in 
debt  or  assumpsit^  on  contracts  for  the 
sale  of  goods,  at  all  events  in  cases 
where  contracts  of  the  kind  are  essen- 
tial to  the  purposes  for  which  the  cor- 
poration was  created.  2  C.  &  P.  365. 
City  of  London  Geu  Company  v. 
Nicholls.  6  A.  &  E.  829.  Beverley  v. 
Lincoln  Gas  Company.  2  Nev.  &  P.  283. 
S.C.  6  A.&E.  846.  Church  y. Imperial 
Gas  Company,  3  Nev.  &  P.  35.  S.  C. 
And  in  Be  Grave  v.  The  Mayor  and 
Corporation  of  MonmouUh  ^  C  &  P. 
111.,  the  price  of  goods  sold  and 
delivered  was  recovered  against  a 
municipal  corporation  on  a  contract 
without  deed.  But  in  the  late  case  of 
VOL.  I. 


The  Mayor^  ifc.  ofLudlowy,  Charlton, 
6M.  &W.  815.,  it  was  held  that  a 
municipal  corporation  could  not  enter 
into  a  contract  to  pay  a  sum  of  money 
out  of  the  corporate  funds  for  the 
making  of  improvements  within  the  bo- 
rough, except  under  the  common  seal. 
And  the  court  of  Exchequer  laid  down 
that  the  exceptions  to  the  general  rule 
that  a  corporation  can  only  bind  itself 
by  deed,  are  confined  to,  1.  cases  so 
constantly  recurring,  or  of  so  small 
importance,  or  so  little  admitting  of 
delay,  that  to  require,  in  every  such 
case,  the  previous  affixing  of  the  seal, 
would  be  greatly  to  obstruct  the  every 
day  ordinary  convenience  of  the  body 
corporate,  without  aqy  adequate  object; 
in  which  instances  the  head  of  the  cor- 
poration is  considered  as  delegated  by 
the  rest  of  the  members  to  act  for  them : 
2.  The  instances  above  mentioned  of 
trading  corporations.  (See  also  5  Bing. 
N.  C.  262.  269  —  271.  Gibson  v.  East 
India  Company.  7  Scott,  74.  S.  C. 
Accord,)  This  decision  has  been  recog- 
nised and  acted  on  by  the  court  of 
C.  P.  in  Arnold  v.  Mayor  of^PoolCf 
4  Mann.  &  Gr.  860.  S.  C.  5  Scott, 
N.  R.  741.  S.  C.  But  it  was  recently 
held  in  Q.  B.  that  where  a  municipal 
corporation  wrongfully  received  the 
fees  of  an  office,  the  officer  might  sue 
them  in  indebitatus  assumpsit  for  money 
had  and  received.  Ball  v.  The  Mayor 
of  Swansea,  January  26.  1843,  post. 
Vol.  II.  47  y>  n.  (o).  See  also  6  A.  &  E. 
829.  841.  843.  845.  Beverley  v.  The 
Lincoln  Cros  Company,  2  N;  &  P.  283. 
S.  C.  And  it  must  be  observed  that  it 
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borough  were 
immemoriallf  a 
bodj  eorponte 
hj  the  name  of 
bailiiB^  &o. 
until  11th  July 
14  Car.  I. 
then  they  were 
incorporated  by 
the  name  of  the 
mayor  and  bur- 
gessea  of  the 
borough  of 
Derby ; 


Derby,  and  by  the  said  name  were  used  to  plead  and  be  im- 
pleaded. And  the  said  John  Spateman  further  saath,  that  in 
and  upon  the  11th  day  of  July  in  the  14th  year  of  the  reign 
of  the  lord  Charles  Hie  First  late  king  of  England,  &c.  the 
said  lord  the  king  Charles  the  First  by  his  letters  patent 
made  under  his  great  seal  of  England,  bearing  date  at  West- 
minster the  said  11th  day  of  July  in  the  said  i4th  year  of  his 
reign^  constituted  and  created  the  bailifis  and  burgesses  of  the 
said  borough  to  be  from  thenceforth  for  ever  a  corporation 
by  the  name  of  the  mayor  and  burgesses  of  the  borough  of 
Derby  aforeeaid,  as  by  the  said  letters  patent,  which  he  the 
said  John  brings  here  into  courts  more  fully  appears.     And 


title^  to  the  duty  either  by  grant  or  pre- 
scription. If  a  corporation  bring  an 
action  by  a  wrong  name,  the  defendant 
can  only  take  advantage  of  it  by  a  plea 
in  abatement.  Bro.  Misnomer,  73. 
22Edw.4.S4f.  Bro.  Brief,  402.  1  Bos. 
&  Pull.  Rep.  C.  P.  40.  Mayor  of  Staf- 
ford V.  Boulion ;  where  in  an  action 
by  the  mayor  and  burgesses  of  the 
borough  of  Stafford  for  tolls,  the  de« 
claration  stated,  that  the  plaintiffs  for 
divers,  to  wit,  fifty  years  last  past,  had 
been  such  body  politic  by  the  name  of 
the  mayor  and  burgesses  of  the  borough 
of  Stqffordt  and  it  appearing  in  evi- 
dence on  the  trial  that  their  corporate 
name  was  **  mayor  and  burgesses  of  the 
V  borough  of  Stafford  in  the  county 
*'  of  Stafford/*  the  learned  judge  who 
tried  the  cause  thought  this  a  material 


variance,  and  nonsuited  the  plaintiffs: 
But  the  court  set  aside  the  nonsuit 
upon  the  ground,  that  the  omission,  if 
at  all  material,  which  was  much  doubted, 
ought  to  have  been  pleaded  in  abate- 
ment (c)  In  Lill.  £nt.  4.  Company 
of  Stationers  v.  Tooke,  there  is  a  pre- 
cedent of  such  a  plea,  and  it  is  also 
pleaded  in  abatement  in  10  Mod.  207. 
University  of  Cambridge  v.  Archbishop 
of  Yorh.  The  defendant  can  only  plead 
ntd  tiel  corporation  in  bar  to  an  action 
by  a  corporation.  Bro.  Misnomer,  73. 
22  Edw.  4.  34.  Bro.  Brief,  398.  In 
misnomers  of  corporations  there  is  a 
difference  in  omitting  matter  of  sub- 
stance and  mere  matter  of  addition ; 
an  omission  of  the  latter  is  not  material. 
10  Rep.  122.  b.  123.  Case  of  the  Mayor 
and  Burgesses  of  Lynn  Regis.  Bro.  Van- 


has  frequently  been  held  that  municipal 
as  well  as  trading  corporations  may 
maintain  actions  on  parol  contracts,  e.g, 
for  the  use  and  occupation  of  their 
land,  as  in  4  Bing.  75.  Mayor  of  Staf 
ford  v.  TiU.  12  Moore,  260.  S.  C. 
2  C.  &  P.  371.  Southwark  Bridge  Com- 
pony  V.  Sills.  6  C  &  P.  608.  Mayor 
of  Carmarthen  v.  Lewis.  6  A.  &  E. 
838  —  842.  See  also  5  Mann.  &.  Gr. 
131.  The  Fishmongers'  Company  v. 
Bobertson.  6  Scott,  N.  R.  56.  S.  C.  post, 
Vol.  II.  137 1.  So  of  an  ecclesiastical 
corporation.     1  Camp.  466.  The  Dean 


and  Chapter  of  Rochester  v.  Pierce.  The 
distinction  once  taken  (4Bing.283.  East 
London  Waterworhs  v.  Bailey.  12  Moo. 
582.  S.  C.)  between  contracts  executed 
and  executory  has  been  denied.  6  A.&E. 
846.  3  Nev.  &  P.  35.  5  Bing.  N.  C.  271. 
7  Scott,  74.    6M.&W.821.] 

(c)  [6  M.  &  S.  45.  JoweU  v.  Char^ 
nock.  R.  &  M.  190.  National  Banh  of 
St.  Charles  v.  DeBemales.  1  C.&P. 
569.  S.  C.  And  now,  by  stat  3  &4 W. 
4.  c.  42.  s.  II.,  no  plea  in  abatement  for 
a  misnomer  shall  be  allowed.  See  post, 
Vol.  II.  209  a.  e^  seq.^ 
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the  sidd  John  further  Bays,  that  the  bailiffs  and  burgesses  of 
the  eaid  borough  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary  until  the  said  1 1th  day  of  July  in  the 
14th  year  of  the  reign  of  the  said  lord  Charles  the  First,  and 
the  mayor  and  burgesses  of  the  said  borough,  upon  the  said 
Ilth  day  oi  July  in  the  14th  year  aforesaid,  and  continually 
afterwards  hitherto,  have  had,  and  for  the  whole  time  afore* 
said  have  been  accustomed  to  have,  for  themselves  and  every 
burgess  of  the  said  borough,  common  of  pasture  in  the  said 
field  called  Littlefield  whereof,  &c.  for  all  their  conmionable 
cattle ;  that  is  to  say,  in  every  two  years  running  together. 


Mellor  V, 
Spatemam. 

^ » ' 

■od  prescribes 
in  the  said  cor- 
poration for  a 
right  of  com- 
mon in  Little- 
field  as  one  of 
the  burgesses ; 


ance,  75.  Courts  are  more  strict  iv ith  re- 
gard to  actions  brought  by  corporations 
than  they  are  with  respect  to  leases  or 
bonds  made  by  them.  For  if  there  be 
a  mistake  of  the  name  in  a  writ,  and  it 
be  quashed  upon  a  plea  in  abatement 
for  the  misnomer,  a  new  writ  may  be 
sued  out :  but  if  a  mistake  of  the  name 
be  fatal  in  grants  and  bonds,  the  benefit 
of  them  would  be  wholly  lost :  and  be- 
sides, the  court  will  not  assist  a  cor- 


poration to  take  advantage  of  a  mistake 
in  their  name  to  defeat  their  own 
grants ;  and  therefore  one  ought  to  be 
supported  and  not  the  other.  As  where 
John  Abbott  of  W,  granted  common  of 
pasture  to  J.  S,  by  the  name  of  William 
Abbott  of  JV^  this  is  good  enough ;  but 
the  same  mistake  in  a  writ  would  be 
fatal  on  a  plea  in  abatement  10  Rep. 
126.  a.    GUb.  C.  P.  284.  (rf) 


((f)  [See  antd,  note  (c).]  In  8  East, 
487.  77i6  MayoTy  Aldermeny  Bailiffs, 
and  Citizens  of  Carlisle  v.  Blamire,  the 
plaintiffs  declared  in  covenant  on  a 
deed  made  by  an  ancestor  of  the  de- 
fendant, granting  them  a  watercourse 
by  the  name  of  the  mayor  and  the  cd- 
dermen  and  capital  citizens  of  Car^ 
lisle :  it  was  held  that  the  corporation 
being  a  prescriptive  one,  and  having 
had  different  names,  the  defendant  was 
estopped  by  the  deed  from  denying  that 
the  corporation  was  known  by  the  name 
contained  in  the  deed  at  the  time  of  the 
execution  of  it.  In  6  Taunt  467.  Croy^ 
don  Hospital  v.  Farley.  2  Marsh.  174. 
S.  C,  the  omission  of  the  words  **  of  the 
''  foundation  of  John  Whitegifiy  Arch- 
"  bishop  of  Canterbury^"  in  a  deed  by 
the  corporation,  was  held  immaterial. 
So  in  7  Taunt  546.  Tfie  Attorney  ^Ge- 
neral V.  Mayor  of  Bye.  1  B.  Moore, 
267.  S*  C,  the  mayor,  jurats,  and  com- 


monalty  of  Bye  were  held  to  take 
lands  under  a  devise  to  the  mayor, 
jurats,  and  town  council  of  Bye. 
[See  6  Bing.  451.  457.  Btdhefford  v. 
Evans.  4  Moo.  &  P.  16S.  S.  C.  The 
court  cannot  take  judicial  notice  that 
no  such  corporation  exists  as  that  de- 
scribed in  a  deed.  Therefore  if  a  de- 
mise be  made  apparently  by  a  corpora- 
tion, the  demising  parties,  who  are 
named  in  the  deed  merely  as  members 
of  the  supposed  corporation,  cannot, 
without  explanation,  declare  as  indivi- 
duals, upon  the  breach  of  a  covenant 
contained  in  the  indenture  of  demise. 
2  Q.  B.  58a  Cooch  v.  Goodman.  2  G. 
&D.  159.  S.  C.  A  foreign  corporation 
may  sue  in  this  country  in  their  cor- 
porate name ;  for  their  right,  as  well 
as  the  right  of  foreign  assignees  \  of 
bankrupts  or  curators,  may,  by  the 
comity  of  nations,  be  enforced  here, 
though  they  are  appointed  or  created 
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MeUor  versm  Spateman. 


and  pat  his 
cattle  into  the 
common. 


M BLLOR  V.  when  the  said  field  called  Litdefield  whereof,  &c.  was  sown 
Spateman.  with  any  com,  after  the  said  com  growing  in  the  said  field 
'        *  called  Littkfield  whereof,  &c.  was  reaped,  gathered,  and  cai^ 

ried  awaj,  until  the  said  field,  or  some  part  thereof,  should 
be  resown  with  any  com ;  and  in  every  third  year  when  the 
said  field  called  Littkfield  whereof,  &c.  lay  h&h  and  fallow, 
then  during  the  whole  year.  Whereupon  the  said  John 
Spateman  at  the  said  time  when,  &c.  because  the  com  in 
that  year  growing  in  the  said  field  called  Littkfield  whereof, 
&c.  was  then  reaped,  gathered,  aad  from  thence  carried  away, 
and  no  part  of  the  said  field  called  Littlefield  whereof,  &c. 
was  resown  with  any  com,  put  the  said  two  geldings  and  two 
mares,  which  said  two  geldings  and  two  mares  were  the 
proper  cattle  of  him  the  said  John  Spateman,  into  the  said 
field  called  Littlefield  whereof,  &c.  to  depasture  the  grass  then 
growing  in  the  same,  to  use  his  said  common,  and  the  said 
grass  then  growing  in  the  said  close  in  which,  &c.  with  the 
said  geldings  and  mares,  and  with  his  feet  in  walking  at  the 
said  time  when,  &c.  &c.  eat  up,  trod  down,  and  consumed, 
as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid ;  and 
this  he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the 
said  Henry  ought  to  have  or  maintain  his  said  action  thereof 
against  him,  &c.  (3) — To  this  there  is  a  general  demurrer, 
and  a  joinder  in  demurrer,  and  then  the  entry  proceeds. 


[  3«  ] 


Demurrer. 


(S)  The  defendant  must  either  pre- 
scribe in  the  corporation  for  the  right 
of  common  as  he  has  done  here,  or 
else  that  he  and  all  those  whose  estate 
he  has  in  a  house  in  the  borough  have 
used  to  have  common;  but  it  cannot 
be  claimed  by  custom  that  every  tenant^ 
inhabitant^  or  occupier  of  any  messuage 
within  the  borough  has  been  used  to 
have  common.  For  it  is  settled,  that 
where  an  interest  or  profit  a  prendre  is 
to  be  claimed  out  of  another  man's  soil, 
it  must  be  alleged  by  way  of  prescript 


tion,  and  not  by  custom,  unless  in  the 
case  of  a  copyhold  tenant  against  his 
lord,  (e)  And  one  chief  objection  against 
claiming  such  a  right  by  custom  is,  that 
it  cannot  be  released ;  whereas,  if  it  be 
annexed  to  the  fee,  it  may.  6  Rep. 
59.  b.  Gaiewar^B  case.  4  T.  R.  717. 
Grimstead  v.  MarUnoe,  and  Hard$f  ▼• 
HolUday  there  cited.  But  there  may 
be  a  custom  for  an  easement^  as  a  right 
of  way  in  another's  soil.  6  Rep.  60.  b. 
2  H.  BL  893.  JPiteAv.  FitdL(f) 


in  a  different  way  from  that  which  the 
law  of  this  country  requires.  1  Str. 
612.  Dutch  West  India  Company  v. 
Henriques.  2  Ld.  Raym.  1532.  S.  C. 
R.&M00.  19a  National  Banh  of  Sl 
Charles  v.  Bemales.    1  C.  &  P.  569. 


S.  C.     1  C.  M.  &  R.  296. 
FumivaL'] 

(e)  [4B.&C.755.  Rexv.ChurMl, 
jper  Holroyd  J.  Accord.  6D.&1L635. 
S.C.] 

(/)  Cro.  Eliz.  362.  Fowler  r.IkJe. 
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But  because  the  court  of  our  said  lord  the  king  now  here  Mellor  v. 

is  hot  yet  advised  of  giving  their  judgment  of  and  upon  the  Spateman. 

premises,  a  day  thereof  is  given  to  the  said  parties  before  our  ' 

lord  the  king  at  Westminster,  untU                             day  next  ^^  '^'^^ 
after                    to  hear  their  judgment  of  and  upon  the  pre- 
mises,  because  the  court  of  our  said  lord  the  king  now  here  is 

not  yet,  &c.     And  as  well  to  try  the  said  issue  above  joined  And  as  well  to 

between  the  said  parties  to  be  tried  by  the  country,  as  to  in-  t^ythe  said  issue 

•  ij  1  .J  V#-  1  •  as  to  inquire  of 

quire  what  damages  the  said  Henry  Mellor  has  sustained  on  contingent  da- 

occamon  of  the  said  trespass,  whereof  the  said  parties  have  3J2urrer  **** 

put  themselves  upon  the  judgment  of  the  court,  if  it  happen 

that  judgment  shall  be  thereof  given  for  the  said  Henry  against 

the  said  John  Spateman,  let  a  jury  thereof  come  before  our 

lord  the  king  at  Westminster  (4),  on  day  next  after  Venire  award- 

and  who  neither  &c.,  to  recognise,  &c ;  because  as 
weU,  &c :  the  same  day  is  given  to  the  said  parties  there,  &c. 
At  which  day  here  came  as  well  the  said  Henry  as  the  said 
John  by  their  attomies  aforesaid.     And  because  the  court  advUarevJt! 

(4)  Both  here^  and  in  the  continu-    entry  ought  to  be,  untily  &c.  whereso- 
ance  above  marked  (1),  it  should  seem    ever,  &c,  and  not  at  Westminster, 
that  as  this  is  a  suit  by  original,  the 


[In  accordance  with  this  distinction  a  E.  758.  Manning  v.  Wasdale,   1  Nev.  & 

custom  was  held  bad,  for  all  the  inha-  P.  172.  S.  C.     So  a  custom  that  at  fairs 

bitants  occupying  lands  in  a  particular  holden  at  certain  times  of  the  year,  on 

parish  to  enter  a  certain  close  conti-  some  part  of  the  commons  and  wastes  of 

guous  to  the  seashore,  and  take  thereof  a  manor,  to  be  named  by  the  lord,  every 

reasonable  quantities  of  the  sand  which  liege  subject  exercising  the  trade  of  a 

had  drifted  and  been  carried  from  the  victualler  may  enter,  at  the  time  of  the 

seashore  upon  the  said  close,  for  the  fairs,  and  erect  a  booth,  and  continue 

purpose  of  manuring  the  lands  in  their  the  same  for  a  reasonable  time  after  the 

occupation ;  inasmuch  as  the  sand  when  fairs,  for  the  more  conveniently  carrying 

drifted  upon  a  close  becomes  parcel  of  on  his  calling,  paying  2d,  to  the  lord, 

it,  and  the  claim  therefore  is  to  take  a  is  reasonable  and  good.    6  A.  &  £.  745. 

profit  in  alieno  solo.      3  A.  &  E.  554.  Tyson  v.  Smith,  1  Nev.  &  P.  784.  S.  C. 

Blewett  v.  Tregonning.    5  Nev.  Sc  M.  9  A.  &  E.  406.     1  P.  &  D.  307.     S.  C. 

234.  S.  C.   But  the  privilege  of  washing  affirmed  in  Cam.  Scacc.     Even  treating 

and  watering  cattle  at  a  pond,  and  of  this  as  a  case  of  a  claim  of  a  pro/it  d 

taking  and  using  the  water  for  culinary  prendre,  on  the  supposition  that  the  soil 

and  domestic  purposes,  is  not  a  profit  must  be  disturbed  by  the  erection  of  the 

d  prendre,   but  a  mere  easement,  and  booth,  yet  this  custom  is  distinguished 

such  a  right  may  be  claimed  by  reason  by  the.  circumstance  that   it  gives  a 

of  the  occupation  of  an  ancient  mes-  certain  profit  to  the  owner  of  the  soil 

Buage,  without  any  limitation  as  to  the  for  the  use  of  the  same.     9  A.  &  E. 

quantity  of  water  to  be  taken.     5A.k>  425.    1  P.  &  D.  311.] 


\ila 


Mellor  versus  Spateman. 


Mellor  v. 
Spateman. 


[  342  ] 


Ftc.  non  misit 
breve, 

AUaa  venire. 


Judgment 


NoUe  prosequi 
as  to  the  issue. 


here  is  not  yet  advised  of  giving  their  judgment  of  and  upon 
the  premises  whereof  the  said  parties  have  above  pnt  thon- 
selves  on  the  judgment  of  the  court,  a  day  thereof  is  further 
given  to  the  said  parties  before  our  sud  lord  the  king,  from 
the  day  of  St  Michael  in  three  wedcs  wheresoever,  &c.  to  hear 
their  judgment  thereof,  because  the  court  of  our  said  lord  the 
king  here  is  thereof  not  yet,  &c  and  as  to  try  the  said  iasoe 
above  joined  between  the  said  parties  to  be  tried  by  the  coun- 
try, the  sheriff  hath  not  yet  returned  the  writ,  &c. :  therefore, 
as  before,  the  sheriff  is  commanded  that  the  cause  to  come 
before  our  lord  the  king  at  the  said  term  wheresoever,  &c 
twelve,  &c.  to  recognise  in  form  aforesaid ;  the  same  day  is 
given  to  the  said  parties  there,  &c«  At  which  day  here  come 
as  well  the  said  Henri/  as  the  said  John  by  their  sud  attar- 
nies ;  and  thereupon  the  premises,  whereof  the  said  parties 
have  above  put  themselves  on  the  judgment  of  the  court, 
being  seen,  and  by  the  court  here  fully  understood,  and 
mature  deliberation  thereof  had,  for  that  it  appears  to  the 
court  of  our  said  lord  the  king  here,  that  the  said  plea  of  the 
said  John,  as  to  the  said  trespass  with  the  said  two  geldings 
and  two  mares,  and  with  feet  in  walking,  above  supposed  to 
be  done  by  the  said  John  in  manner  and  form  aforesaid  above 
pleaded,  are  not  sufficient  (5)  in  law  to  bar  the  said  Henry  * 
from  having  his  said  action  thereof  against  the  said  John,  it 
is  considered  that  the  said  Henry  should  recover  his  damagcB 
against  the  said  John  on  occasion  of  the  said  trespass  com- 
mitted with  the  said  two  geldings  and  two  mares,  and  with 
feet  in  walking,  &c.  And  as  to  the  trial  of  the  said  issue 
above  joined  between  the  said  parties  to  be  tried  by  the 
country,   the   sheriff  has  not  returned  his  writ,  &c.:  and 


(5)  The  entry  of  a  judgment  was 
*'  Ideo  consideratum  est"  &c.  and  not 
said  as  usual,  "  et  quia  videtur  curuE," 
&c.  and  for  that  cause  it  was  reversed ; 
for  it  was  formerly  held,  that  when  a 
demurrer  is  joined,  the  court  must  say 
whether  it  (ff)  is  sufficiens  or  minus  suffi- 
ciens,  before  they  pronounce  judgment, 


otherwise  it  doth  not  appear  whether 
they  determine  the  matter  of  law  before 
them.  1  Salk.  402.  AUwood  v.  Bwrr, 
S.  C.  2  Ld.  Rayra.  821.  But  the  con- 
trary was  decided  in  1  Str.  440.  Bdkw 
V.  Scott^  where  it  was  held  that  tidditT 
curies  is  no  judgment,  and  b  implied  in 
the  ideo  consideratum  est. 


(g)  [/.  c.  placitum  prcedictum^  the 
pleading  demurred  to ;  not  whether  the 
demurrer  itself  is  good  or  bad.     See 


Serj.  Manning^s  note  to  Hindey.Gn^ 
1  Mann.  &  Gr.  203.] 
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thereupon  he  the  said  Henry  freely  here  in  court  acknow-  Mellou  r. 
ledges,  that  he  will  not  any  further  prosecute  against  the  said  Spateman. 
John  for  the  said  residue  of  the  said  trespass  above  supposed  ^ 

to  be  done,  but  altogether  disavows  and  refuses  any  further 
to  prosecute  against  the  said  John  for  the  said  residue  of  the 
said  trespass ;  therefore  let  the  said  John  be  thereof  quit,  &c. ; 
and  the  said  Henry  prays  judgment,  and  his  damages  on  oc- 
casion of  the  said  trespass  committed  with  the  said  two  geld- 
ings and  two  mares,  and  with  feet  in  walking,  to  be  given  to 
him  against  the  said  John*  But  because  it  is  not  known  to  Writ  of  inquiry 
the  court  of  our  said  lord  the  king  now  here  what  damages  atardST* 
the  said  Henry  has  sustained,  as  well  on  the  occasion  of  the  said 
trespass  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  therefore  the  sheriff  is  commanded  that, 
by  the  oath  of  good  and  lawful  men  of  his  bailiwick,  he  dili- 
gently inquire  what  damages  he  the  said  Henry  has  sustained 
as  well  on  occasion  of  the  said  trespass  with  the  said  two 
geldings  and  two  mares,  and  with  feet  in  walking,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, and  the  inquisition  which,  &c  shotdd  send  to  our 
said  lord  the  king,  in  the  octave  of  St  Hilary  wheresoever, 
&c«  imder  the  seal,  &c  and  seals,  &c  together  with  the  writ 
of  our  ssdd  lord  the  king  to  him  thereof  directed.  The  same 
day  is  given  to  the  said  Henry  there,  &c.  At  which  day,  be- 
fore our  lord  the  king  at  Westminster^  comes  the  said  Henry 
Mellor  by  his  s^d  attorney ;  and  the  sheriff,  to  wit,  Cornelius 
Clarke  esquire,  returns  a  certain  inquisition,  indented  taken  Inquisition  re- 
before  him  at  Derby  in  the  county  of  Derby ^  on  the  28th  day  ™ 
of  January  in  the  21st  year  of  the  reign  of  our  sidd  lord  the 
now  king,  by  the  oath  of  twelve  good,  &c  whereby  it  is  found 
that  the  said  Henry  Mellor  hath  sustained  damages  on  the 
occasion  aforesaid,  besides  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  to  two  pence ;  and  for  those 
costs  and  charges,  to  two  pence :  therefore  it  is  considered  Judgment, 
that  the  said  Henry  do  recover  against  the  said  John  his  said 
damages  by  the  said  inquisition  in  form  aforesaid  found,  and 
also  eight  pounds  nineteen  shillings  and  eightpence  for  his 
said  costs  and  charges  of  increase  adjudged  to  the  said  Henry 
by  the  court  of  our  said  lord  the  king  now  here  with  his 
assent;  which  said  damages  in  the  whole  amount  to  nine 
pounds :  and  let  the  said  John  Spateman  be  taken,  &c. 
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S.C.2K«b.527.  ri  TRESPASS  by  Mellor  against  Spateman :  the  pkuntiff  dc- 
l^Z^i  Li  '  ^^^  ^^^^  *^  defendant,  on  the  20th  of  October  in  the 

Raym.  406.  20th  year  of  the  now  king,  with  force  and  arms  broke  his 
may'pTeKri^  close  at  Derby,  and  the  grass  there  growing  with  feet  in  walk- 
for  common  in  uig,  and  with  horses,  bulls,  cows,  swine,  and  sheep  eat  up, 
n:/^:^  trod  down,  and  consumed,  and  other  wrongs,  &c  The  de- 
cAaiuwithintbe  fendant,  as  to  all  the  trespass  with  cattle,  except  with  two 

town,  but  not  ,,.,  ,,  .,  i  i-i 

for  common  m,  geloings  and  two  mares,  pleads  not  guilty ;  and  as  to  the  said 
grmumtkout      trcspass  with  the  geldings  and  mares,  he  pl^eads  in  bar,  that 

the  place  where,  &c  was  20  acres  of  land  in  Derby  aforesaid, 
and  from  time  whereof,  &c  was  a  parcel  of  a  common  field 
called  LittUfield  in  Derby  aforesaid ;  and  that  the  borough  of 
Derby  was  an  ancient  borough ;    and  the  defendant  at  the 
time  when,  &c.  and  long  before,  was  a  burgess  of  the  same 
borough.     And  the  defendant  further  said,  that  the  bui^esses 
of  that  borough  from  time  whereof,  &c'until  the  11th  day  of 
July  in  the  14th  year  of  king  Charles  the  First,  were  a  body 
politic  and  corporate,  by  the  name  of  bailiffs  and  burgesses  of 
the  borough  of  Derby  ;  and  that  on  the  said  11th  day  of  July 
in  the  14th  year  aforesaid  the  king  by  his  letters  patent  under 
the  great  seal,  changed  the  name  of  the  corporation  to  the 
name  of  mayor  and  burgesses,  &c ;  and  then  the  defendant 
lays  a  prescription  for  common  in  the  corporation,  namely, 
that  the  bailiifs  and  burgesses  from  time  whereof,  &c  undl 
the  said    11th   day  of  July,  and  the  mayor  and  burgesses 
always  afterwards,  had  for  themselves  and  for  every  burgess 
of  the  same  borough,   common   for  all  their  commonable 
[  344  ]      cattle  in  the  said  field  called  Little/ield,  whereof  the  place 
where,  &c.  is  parcel,  in  the  manner  following,  viz,  for  two 
years  together,  when  the  com  is  cut  and  carried  away,  until 
the  said  field  be  resown  with  grain,  and  in  the  third  year 
when  the  said  field  shall  lie  fresh,  for  the  whole  year.    And 
the  defendant  further  avers,  that  at  the  time  when,  &c.  all  the 
com  growing  upon  the  said  field  was  cut  and  carried  away, 
and  no  part  of  that  field  was  sown  again,  wherefore  the  de- 
fendant put  in  his  cattle  to  use  his  common  there ;  which  is  the 
same  trespass,  &c. :  and  this,  &c. :  wherefore,  &c. :  on  which 
plea  the  plaintiff  demurred  in  law.    And  the  case  was  opened 
in  lenity  term  last  past ;  and  the  court  then  doubted  whether 
a  prescription  for  common  in  gross  was  good  or  not. 
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And  now  in  this  term  it  was  argued  by  Saunders  for  the  de-  Mellor  v, 
fendant  that  the  prescription  was  good;  and  first,  he  said  it  Spateman. 
was  clear  that  a  corporation,  by  the  change  or  alteration  of  ^ 

the  name   of  the  corporation,  does  not  lose  its  franchises,  does  not  lose  iu 
Z««nff *  case,  4  Co.  87.  quod  fuit  concessum.  (I)     Then  he  [j^^^^^^Jj^^ 
aaid  that  a  corporation  may  prescribe  for  the  benefit  of  its  name, 
particular  members,  as  well  as  a  natural  person  can  prescribe 
for  common  or  other  profit,  or  easement  for  himself  and  his 
tenants.     For  although  a  corporation  aggregate,  as  this  is, 
be  a  thing  in  imagination  only,  having  neither  body   nor 
spirit,  nor  conscience,  as  the  law  defines  it ;  yet  the  law  takes  > 
notice  that  the  natural  persons  members  of  the  corporation, 
of  whom  the  corporation  consists,  are  not  strangers  to  the 
corporation,  but  are  the  parties  interest^  in  all  the  revenues 
and  privileges  of  the  corporation,  of  which  they  are  members. 
And  therefore,  if  a  corporation  bring  an  action  for  any  thing  l^  an  action  by 

!-•  i_    ^i_  1   •       •     ^/  •  ^  -x       -x  •  •      •      1    *  corporation  It 

wnich  they  claun  m  their  corporate  capacity,  it  is  a  prmcipai  i,  ^  principal 
challenge  to  a  juror  that  he  is  of  affinity  to  any  member  of  the  challenge  to^a^ 
corporation,  though  the  corporation  itself  cannot  have  any  a-kintoa  mem- 
kindred.     Co.  Litt.  157.  a.     And  that   a  corporation  may  ^^^f^^*"^'" 
take  a  grant  for  the  benefit  of  their  particular  members  ap- 
pears by  the  book  of  48  Edw.  3.  fol.  17.*     The  mayor  and  •  Fit*.  Co^ 
commonalty  of  i.  brought  an  action  of  covenant  against  the  covenant,  15. 
mayor,  bdlifis,  and  commonalty  of  Derby ,  and  declared,  that  Corporation, 
the  predecessors  of  the  defendants  by  their  deed,  brought  into 
court,  had  granted  to  the  predecessors  of  the  plaintiffs^  that 
all  the  commonalty  of  L.  should  be  quit  of  muTage,  pontage, 

(1)    Whether  the  franchises  be  by  there  have  been  judgments  of  ouster 

grant   or  prescription.    LtUtreTs  case,  against  the  individual  members  of  the 

So  Bro.  Corporation,  38.  Dyer,  279.  b.  corporation  ;  for  the  corporation  is  not 

Moor,  581,  582.  Davenant  v.  Hurdis.  thereby  dissolved;  3  Burr.  1866.  1873. 

Sir  T.   Raym.   439.    HaddocK^  case.  MayoTy  ^c.  of  Colchester  v.  Seaber; 

1  Vent  355.  Anon.     And  the  corpora-  though  it  is  otherwise  in  the  case  of  a 

tion  shall  retain,  under  its  new  name,  judgment  against  the  corporation  itself, 

the  possessions  which  it  had   before ;  1  Show.  278.     Sir  James  Smithes  case. 

1  Rol.  Abr.  512.  (£.)  pi.  3.;  and  shall  S.  C.   4  Mod.  58.     On  the  other  hand, 

recover  by  their  new  name  a  debt,  &c.  it  shall  be  subject  to  bonds,  annuities, 

due  before  :  Bro.  Corporation,  3*  Moor,  &c.  as  before.    Bro.  Corporation,  3.  61. 

ubi  supra.     3  Lev.  238.  Mayor  of  Scar-  Moor,  and  3  Burr,  ubi  supra.  (A) 
borough   V.   Butler:    Notwithstanding 


(h)  [See  11  A.  &  .£.  490.    Holds-  of  a  municipal  corporation,  since  the 

tDtyrth   V.    The  Mayor  of  Dartmouth^  stat.  5  &  6  W.  4.  c.  76.,  on  a  bond  given 

3  P.  &  D.  308.  S.C.  as  to  the  liability  before  that  Act] 

VOL.  !•  3d 
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Mellor  «.    castoms,  and  toll  within  the  town  of  Derby  for  all  their  mer- 
Spateman.   chandises,  &c.  and.  that  the  oflScers  of  Derby  had  taken  toll 
^  and  custom  from  some  burgesses  of  L.  of  wrongs  and  against 

the  covenant,  to  their  damages,  &c  ;  and  the  action  was  ad- 
judged good.     And  this  was  a  grant  to  a  corporation  for  the 
[  345  2      benefit  of  their  particular  members  f  ;  then  if  a  corporation 
t  *  ^*  ^^J .    can  take  a  grant  for  the  benefit  of  their  individual  memben, 

Stables  t.  Mel-     -  "^  . 

ion.  A  oorpo-  they  may  prescribe  to  have  the  same  thing  to  the  same  intent; 
r****"Lo^**^*  for  whatever  may  commence  by  grant  maybe  churned  by  pre- 
Bcribe  for  the  scriptiou.  And  if  such  common,  as  the  defendant  has  here 
i^^dii***^  claimed,  had  been  granted  to  the  corporation  at  this  day,  it 
members.  would  be  good  without  question ;  and  so,  he  s^d,  is  the  pre- 

scription in  the  npianner  it  is  here  laid ;  which  the  court  did 
not  much  deny. 

But  the  point  on  which  the  court  insisted  waei,  that  there 
could  not  be  any  common  in  yrossuyithaut  number;  but  the  pre- 
scription in  the  case  at  bar  ought  to  be  for  cattle  levant  and 
couchant  in  the  town  ;  for  otherwise,  (the  chief  justice  sadd,)  the 
corporation  may  surcharge  the  common,  if  the  number  of  the 
cattle  be  not  restrained  to  be  levant  and  couchant  in  the  same 
town. 

Upon  which  it  was  said  for  the  defendant,  that  in  Co.  Litt 

122.  a.  in  the  enumeration  of  the  several  and  particular  kinds 

of  common,  common  in  gross  without  number  is  expressly 

•  Fits.  Com-     8aid  to  be  one  ;  and  22  Aas.  pL  36.*,  an  assize  was  broiight 

Comraoner^M    ^7  *^®  prioress  of  Napleton  for  common  in  gross  without 

number,  and  she  recovered ;  and  the  difference  is  shewn  be- 
tween common  in  gross,  and  common  appendant  or  appur- 
t  Fitz.  Com.      tenant     So  in  11  H.  6.  22.  b.  &  27.     Stroade*s  case  f?  ^^' 
Commoii  47?     ™^^  ^  gross  without  number  is  claimed  by  prescription,  and 

admitted  good:  And  15  Edw.  4.  29.  b.  the  city  of  Coventry s 
case,  that  a  corporation  may  prescribe  for  common  in  groea  with- 
out number.  And  as  to  the  objection  of  surcharge,  it  was  an- 
swered, that  although  a  natural  person,  or  body  politic,  have 
common  in  gross  without  number,  yet  they  cannot  by  hw 
J  Bro.  Com-      Surcharge  the  common,  as  appears  12  H.  8.  2.  J,  where  it  is 

Brawil^juftUce.     ^^'  ^^^  ^  *  '^*'^^  "^^^^  common  without  number,  jet  he 

ought  not  so  to  surcharge  the  soil  but  that  th^  lord  o%  owner 
of  the  soil  may  have  common  there  also.  And  though  F.  N.  B. 
125.  (D)says,  that  if  one  has  common  in  gross  without  num- 
ber it  shall  not  be  admeasured ;  yet  if  he  surcharge,  the  lord 
of  the  soil  may  distrain  him,  as  may  be  well  collected  out  of 
the  same  book.  And  the  common,  in  the  case  at  bar,  is 
common  in  gross,  and  not  appendant  or  appurtenant;  and 
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therefore  it  is  not  proper  to  prescribe  for  common  for  cattle 
levant  and  cauchant  in  the  town.  For  then  the  prescription 
will  run  in  this  manner^  viz.  that  the  corporation  is  seised  of 
the  town,  and  that  they  and  all  those  whose  estate  they  have 
in  the  town  have  had  common,  &c.  for  their  cattle  levant  and 
cauchant  in  the  town ;  but  they  do  not  so  prescribe  here,  but 
they  prescribe  for  common  in  gross  without  annexing  it  to 
any  land.  And  the  prescription  for  common  appurtenant, 
and  common  in  gross  without  number,  in  a  natural  person,  is 
.very  different ;  because,  for  common  appurtenant,  a  man  shews 
his  seisin  in  fee  of  the  land  to  which  he  claims  his  common, 
and  then  says,  that  he  and  all  those  whose  estate  he  has  in  the 
land  from  time  whereof,  &c.  have  had  common  of  pasture 
in  the  place  where,  &c.  for  his  cattle  levant  and  cauchant  on 
the  land  to  which,  &c.  (2)    But  the  prescription  for  common 


Mellor  v. 
Spatbman. 


[  346  ] 


For  common  ap' 
purtenant  one 
must  shew  a 
seisia  in  fee, 
and  prescribe  m 
a  que  t^taie  for 
cattle  lietNifi^aiMl 
wwihant. 


(2)  There  is  a  difference  between 
an  action  by  a  oommoner  for  disturb- 
ance of  his  common,  and  9,  plea  by  him 
justifying  under  a  right  of  common  to 
an  action  of  trespass  clausum  /regit, 
or  an  avowry  damage  feasant.  In  the 
former  case,  it  is  not  now  necessary 
for  the  plaintiff  to  set  out  in  his  declar- 


ation any  title  to  the  common,  either  by 
prescription  or  otherwise,  but  only  to 
allege  that  he  is  possessed  of  certain 
land,  &c.  (as  the  case  may  be),  (a)  and 
by  reason  thereof  has  a  right  of  com- 
mon in  such  a  place  for  his  common- 
able cattle  levant  and  couchant  upon  his 
land  (6),  and  the  defendant  disturbed 


(a)  If  this  allegation  be  proved  in 
part,  it  ^is  sufficient  And  therefore, 
where  the  plaintiff  in  his  declaration 
stated  that  he  was  possessed  of  a  mes" 
suage  and  landj  and  by  reason  thereof 
was  entitled  to  the  right  of  common  in 
question,  but  at  the  trial  it  appeared 
that  he  was  possessed  of  land  anfy,  it 
was  held  that  the  allegation  was  divisi- 
ble, and  the  plaintiff  entitled  to  damages 
pro  tanto.  '2  B.  &  A.  36a  Eicketis  v. 
Sahoey.  [This  case  decides  that  a 
plaintiff  may  recover  where  he  sets  out 
a  possessory  title,  though  he  prefers  his 
daim  in  respect  of  something  more  than 
he  possesses,  provided  he  shew  enough 
to  make  out  a  certain  right,  and  the  in- 
vasion of  it  by  the  defendant  But  if 
the  right  itself  be  untruly  stated,  the 
variance,  generally  speaking,  is  fatal; 
as  where  the  right  of  common  claimed 


is  for  the  inhabitants  of  A.  and  B»^  but 
the  right  proved  is  confined  to  the  in- 
habitants of  A.  1  Q.  B.  782.  Beads- 
V)arth  v.  Torkington  1  G.  &  D.  482. 
S.  C.  post,  p.  346  g.  note  (o).  1 Q.  B.  792. 
Brunton  v.  Hall.  1  G.  &  D.  207-  S.  C. 
See  also  4  Scott,  N.  R.  342.  IvaU  v. 
Mann.  3  B.  &  Ad.  735.  Drewell  v. 
Towler.  In  Bicketts  v.  Sahoey  the  plain- 
tiff did  not  [claim  too  large  a  rights  but 
asserted  a  right  as  applicable  to  two 
sets  of  premises,  when  it  really  applied 
only  to  one. — As  to  cases  in  which  the 
allegations  as  to  the  extent  of  the  right 
shall  be  taken  distributively,  under 
Reg.  Gen.  H.T.  4W.4.  Pleadmg,  V., 
see  post,  VoL  II.  175,  et  seq.  notes  to 
Yard  v.  Ford."] 

(b)  The  words,  '<  as  to  the  said  land, 
<<  &c.  belonging  and  appertaining,"  are 
frequently  added.    But  this  seems  in 

3l>  2 
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Mellor  V, 
Spateman, 


But  for  com- 
mon in  groit 


in  gross  is  where  one  does  not  lay  seisin  of  aay  land,  but  says, 
that  he  and  all  his  ancestors  whose  heir  he  is  from  time  whereof, 
&c.,  have  had  common  in  the  place  where,  &c.  for  all  their 
cattle,  without  relation  to  any  land,  and  without  saying  levant 


hiniy  whereby  the  plaintiff  could  not  en- 
joy his  common  in  so  ample  a  manner  as 
he  ought  to  chave  done.     2  Ld.  Raym. 
1230.    Crowther  v.  Oldfield.      3  Wils. 
280.  Atkinson  v.  Teasdale.    Ibid.  458. 
Beau  V.  Bloom.     See  the  form  of  the 
declaration,  3  Wils.  278,  279.     But  in 
a  plea  justifying  under  a  right  of  com- 
mon, the  defendant  must  set  out  his 
title  to  the  common  specially,  by  shew- 
ing a  seisin  in  fee  of  the  land,  in  respect 
of  which  he  claims  a  right  of  common, 
either  in   himself,   or    in  some  other 
under  whom  he  derives  title,  and  then 
prescribing  in  a  que  estate  for  a  right 
of  common  in  the  manner  mentioned 
in  the  text.     4  T.  R.  718,  719.  Grin- 
stead  V.   Marlowe.       Cro.    Car.    599. 
.Strinffer*H  c&ae.(c)     Indeed,  where  the 
right  of  common   is   only  inducement 
or  conveyance,  it  is  held  sufRcient  for 
the  defendant  to  allege  that  he  is  pos^ 
sessed ;  as  where  the  justification  is  an 
escape  of  the  cattle  from  a  common  to 
the  close  in  which,  &c.  through  defect 


of  a  fence,  which  the  plaintiff  is  boood 
to  repair,  or  an  escape  from  the  defend- 
ant's own  closer  Yelv.  75.  Faldo  v. 
Ridge,  (d!)  For  all  that  is  necessary  in 
such  case  is  to  shew  that  the  cattle  were 
not  trespassers,  but  had  a  right  to  be  io 
the  place  from  whence  they  escaped; 
and  therefore,  if  the  defendant  was  te- 
nant for  years  or  at  will,  or  had  a  license 
to  put  his  cattle  there,  it  is  sufficient : 
though  if  the  defendant  will  allege  a 
precise  estate  in  feq,  he  gives  the  plain- 
tiff an  opportunity  of  traversing  it. 
Dyer,  365.  Sir  Francis  Leek's  case. 
F.  N.  B.  298.  note  (2),  4to  ed.  However, 
it  was  formerly  the  practice  to  set  oat 
the  title  to  the  common  in  the  dedar- 
aiton  as  well  as  in  the  plea.  Co.  Ent.  9. 
pi. 8.  II. pi. 9.  Winch.  Ent. 76.  Heme, 
64.  207.  I  Lutw.  lOI.  Lib.  Plac  4a 
pL  58.  Lill.  Ent.  62.  But  in  1  Vent 
319.  Saunders  y.  WilUams,  and  4  Mod 
418.  Strode  v.  Birt^  it  was  held  suffi- 
cient for  the  plaintiff  to  declare  upon 
his  possession  only,  as  well  against  a 


all  cases  unnecessary.  For  Lord  JSUen" 
borough  C.  J.,  in  15  East,  115.  Cowlam 
v.  Slacky  where  there  were  two  counts 
with  this  addition,  and  one  without  it, 
said,  there  was  no  material  difference  in 
point  of  legal  effect  between  the  claims 
'  of  common  as  made  in  these  several 
counts :  in  all,  the  claim  is  in  substance 
a  claim  of  common  appurtenant  to  the 
closes  in  respect  of  which  the  common 
is  claimed. 

(c)  [3  Y.  &  J.  93.  Attorney-Ge- 
neral v.  Gaunilettf  Accord.  As  to  the 
alteration  effected  in  this  respect  by 
Lord  Tenterden'a  Act,  see  post.  Vol.  II. 
175,  et  seq.  notes  to  Yard  v.  Ford.'] 

(rf)  [However,  in  Richards  v.  Fry^  7 
A.  &  E.  705.    3  Nev.  &  P.  67.  S.  C.  the 


court  doubted  whether  in  trespass  for 
chasing  sheep  it  would  be  a  good  plea  to 
allege  that  the  defendant  was  possessed 
of  a  messuage  and  lands,  by  reason 
whereof  he  was  entitled  to  right  of  com- 
mon, and  that  he  drove  away  the  plain- 
tiff's sheep  which  were  disturbing  that 
right;  and  the  court  added,  that  they 
could  not  find  any  case  in  which  the 
principle,  that  as  against  a  wrong-doer 
it  b  sufficient  to  allege  possession,  had 
ever  been  applied  to  a  plea  stating  a 
right  of  common.    Lord  Denmasi  fur- 
ther observed,  that  the  authority  dted 
by  Serjeant  WilUams  for  the  passage 
in  the  note  above,  viz.  Faldo  v.  Bidge^ 
supports  only  the  latter  part  of  the  pro* 
position  contained  in  it] 
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and  couchant,  because  there  is  no  land  on  which  they  can  be  Mellor  v. 
levant  and  coucliani^  or  to  which  the  common  can  be  appur*  Spateman. 
tenant     And  as  a  natural  person  prescribes  in  himself  and  ^        *        ' 

i_«  .  •./»  ^*  1     ai     1  x»         that  he  andatt 

his  ancestors,  so  it  a  corporation  hath  been  a  corporation  hi$aneeBton 
aggregate  from  time  whereof,  &c.  they  may  prescribe  in  the  **<*•*  hdrheu. 


commoner  as  a  stranger ;  yet,  upon  the 
general  issue  («),  a  right  of  common 
must  be  proved  at  the  trial,  otherwise 
the  plaintiff  will  be  nonsuited;  though  he 
need  not  prove  the  same  tUle  as  he  has 
set  out  in  his.  declaration.  Bull.  N.  P. 
76.  However,  though  the  plaintiff  is 
at  liberty  to  declare  generally  upon  his 
possession,  yet  if  he  undertake  to  set 
out  a  title,  and  does  it  insufficiently,  the 
declaration  is  bad.  1  Salk.  S63.  Dome 
V.    Cashfordm      Com.  Rep.    44.    S.  C. 

2  Ld.  Raym.  1230.  Crowther  v.  Old- 
fidd*  The  declaration  for  a  disturb- 
ance generally  is  good,  as  well  against 
a  commoner  as  a  stranger :  2  Black. 
Rep.  817-  Atkinson  v.  Teasdale,     S.  C. 

3  Wils.  278.:  but  in  an  action  against 
the  /onf,  it  seems  necessary  to  state  a 
particular  surcharge.  2  Mod.  6.  jSmt^ 
v.  Feverell.  1  Lutw.  107.  Hassard  v. 
CantrelU  3  Wils.  290.  See  the  form  of 
a  declaration  against  the  lord.  Heme, 
125.  The  declaration  in  all  cases  must 
allege  that  the  plaintiff  thereby  could 
not  use  his  common  in  so  ample  a  man- 
ner as  he  ought  to  have  done.  9  Rep. 
113.  a.  Marys  case.  And  it  is  there 
said,  '^  that  for  every  feeding  by  the 
'<  cattle  of  a  stranger,  the  commoner 
'<  shall  .not  have  an  action  upon  the 
<<  case,  but  the  feeding  ought  to  be 
"  such  per  quod  the  commoner,  com- 
<*  mon  of  pasture  for  his  cattle,  habere 
'*  non,  potuit;  so  that  if  the  trespass  be 
"  so  small  that  he  has  not  any  loss,  but 
"  sufficient  in  ample  manner  remains 
"  for  him,  no  action  lies  for  it."     But 


it  seems  this  rule  must  be  understood 
with  some  restriction.  Undoubtedly^ 
if  cattle  escape  into  the  common,  and 
are  driven  out  by  the  owner  as  soon  as 
he  has  notice,  though  the  lord  may 
have  an  action  of  trespass  for  the  injury 
to  his  soil,  the  commoner  cannot  bring 
an  action  upon  the  case ;  for  this  seems 
to  fall  directly  within  the  rule.  But  if 
cattle  are  permitted  to  depasture  the 
common,  whether  they  belong  to  a 
stranger,  or  are  the  supernumerary 
cattle  of  a  commoner,  whether  they 
are  driven  or  escape  there,  a  commoner 
may  have  an  action  upon  the  case^  in 
which  it  does  not  seem  necessary  for 
him  to  prove  any  specific  injury  which 
he  has  sustained.  For  the  consump- 
tion of  the  grass  by  the  other  cattle  is 
of  itself  a  diminution  of  the  right  and 
profit  of  the  commoner,  and  consi- 
dered as  sufficient  proof  of  the  damage 
alleged  in  the  declaration;  for  if  the 
other  cattle  had  not  been  there,  the 
commoner's  cattle  might  have  eaten 
every  blade  of  grass  which -was  con- 
sumed by  the  other.  Therefore  it  seems 
sufficient  for  the  plaintiff  to  prove  his 
right  to  the  common,  and  that  the  de- 
fendant put  upon  it  cattle,  or  (if  he  be 
another  commoner)  more  cattle  than 
he  ought  to  do.  Besides,  the  law  con- 
siders that  the  right  of  the  commoner  is 
injured  by  such  an  act,  and  therefore 
allows  him  to  bring  an  action  for  it 
to  prevent  a  wrong-doer  from  gaining 
a  right  by  repeated  acts  of  encroach- 
ment.   2  Black.  Rep.  1238.    Wells  v. 


(e)  [But  since  the  New  Rules  it  is 
Otherwise  (   for  the  plea  of  not  guilty 


will  not  operate  as  a  denial  of  the  ploiU' 
tlff*s  right  of  common  as  aUegedi] 

8p8 
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Mellor  verstis  Spateman. 


Mellor  v.    manner  they  have  done  here,  and  therefore  the'prescription  by 

Spatemak.   i\^Q  corporation  for  common  in  gross  is  as  it  ought  to  be:  but 

'  if  they  had  claimed  common  appurtenant  it  would  have  bem 

otherwise ;  for  then  they  ought  to  have  shewn  a  seisin  of  laud 


Wadinff.  4  T.  R.  71.  Hobson  v.  TodeL 
2  East,  154.  Pindar  v.  Wadnoorth. 
For  wherever  any  act  injures  another^s 
right,  and  would  be  evidence  in  future 
in  favour  of  the  wrong-doer,  an  action 
may  be  maintained  for  an  invasion  of 
the  right  without  proof  of  any  specific 
"  injury ;  and  this  seems  to  be  a  govern- 
ing principle  in  cases  of  this  kind,  (f) 
As  in  the  case  of  Patrick  v.  Greenwayy 
tried  before  Mr.  Justice  Lawrence^  Ox^ 
ford  Spring  Assizes,  1796,  which  was 
an  action  of  trespass  for  fishing  in  the 
plaintiff's  several  fishery,  it  appeared 
in  evidence  that  the  defendant  fished 
there,  but  did  not  take  any  fish,  neither 
was  it  alleged  in  the  declaration  that 
the  defendant  caught  any  fish ;  the 
plaintiff  obtained  a  verdict,  which  in 
the  following  term  {Easter,  1796)  the 
defendant  moved  to  set  aside ;  but 
the  court  of  Common  Pleas  refused 
even  a  rule  to  shew  cause,  upon  the 
ground  that  the  act  of  fishing  was  not 
only  an  infringement  of  the  plaintiff's 
right,  but  would  hereafter  be  evidence 
of  an  using  and  exercising  of  the  right 
by  the  defendant  if  such  an  act  were 
overlooked.  But  if  the  defendant  be 
lord  of  the  manor,  or  put  his  cattle 
upon  the  common  with  the  lor^s  U" 
cencej  the  commoner  cannot  maintain 


an  action  unless  he  has  sustained  a 
ipeeifie  injwry.  It  is  not  enough  to 
shew  that  the  cattle  consumed  the 
grass,  as  in  the  case  of  a  ttrangtTy  bat 
it  must  appear  that  there  was  not  & 
st/^fidency  of  common  left,  in  order  to 
support  the  action.  For  the  lord  is 
*  entitied  to  what  remains  of  the  grass, 
and  therefore  may  consume  it  himself, 
or  license  another  to  depasture  it, 
though  perhaps  the  proof  lies  on  the 
defendant  to  shew  that  there  is  a  suffi- 
ciency of  common  left  for  the  plain- 
tiff.  4  T.  R.  73.  Hobton  v.  Todd,  per 
BuUer  justice.  2  Mod.  6.  Smith  t. 
Feverellf  where,  to  an  action  upon  the 
case,  the  defendant  pleaded  a  licence 
from  the  lord,  which  upon  demurrer 
was  held  ill,  because  the  defendant  had 
not  alleged  that  there  was  sufficient 
common  left  for  the  conunoners;  for 
the  lord  cannot  let  out  to  pasture  so 
much,  as  not  to  leave  sufficient  for  the 
commoners,  and  the  plaintiff  is  not 
bound  to  shew  it  in  his  replication. 
See  Willes'  Rep.  619.  Greenhow  ▼. 
Ilsiey,{g)  So  where  a  commoner  in 
replevin  avows  the  taking  of  cattle 
damage  feasant  to  his  common,  he 
must  state  that  he  could  not  enjoy  his 
common  in  so  ample  a  manner,  exactly 
as  he  does  in  a  declaration.    3  Ler. 


(/)  [1  B.  &  Ad.  426.  MarzetH  v. 
Wiliiams,  per  Taunton  J.  1  Bing.  N.  C. 
549.  555,  Bower  y.  HilL  1  Scott,  526. 
S.C.  AccordJ] 

(jg)  It  appears  from  the  cases  cited, 
that  in  an  action  against  the  lord,  the 
plaintiff  must  state  the  surcharge  in  his 
declaration;  it  follows,  therefore,  that 
be  must  prove  that  surcharge  by  the 


only  evidence  which  can  prove  it, 
namely,  by  shewing  that  there  is  not 
a  sufficiency  of  common  left  for  him : 
but  in  an  action  against  a  person  who 
may  have  put  on  cattle  by  the  lord's 
licence  it  is  otherwise;  for  the  com- 
moner cannot  know  that  the  defendant 
has  such  a  licence,  and  is  therefore 
entiUed  to  treat  him  as  a  stranger. 
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in  fee,  and  prescribed  to  have  common  for  their  cattle  levant  Mellor  r. 
and  couchant  upon  such  land :  wherefore  he  concluded  that  Spateman. 
the  prescription  for  common  in  gross  without  number  was 
good. 


104.  WooUon  V.  SaUer.  5  Vin.  Com- 
moni  27«  pi*  43.  Jackson  v.  Laveracky 
MS.  case.  But  HoUe  C.  J.  is  of  a  con- 
trary opinion,  because  (by  him)  a  com- 
moner has  a  sufficient  interest  to  au- 
thorise him  to  distrain.  Styles,  428. 
Bronge  w.Mare. 

The  defendant  used  formerly  to />fea^ 
his  special  matter  of  defence  in  this 
action ;  but  it  is  now  settled  that  he 
may  give  it  in  evidence  upon  the  gene- 
ral issue  of  not  guilty.  (K)  The  plain- 
tiff must  not  only  allege  that  he  has  a 
right  of  common  for  cattle  levant  and 
couehantf  but  must  also  prove  it,  by 
shewing  himself  in  possession  of  some 
land,  whereon  the  cattle  may  be  levant 
and  couckanU  5  T.  R.  46.  Scholes  v. 
Bar  greaves.  8  T.  R.  396.  Benson  v. 
Chester,  (i)  It  is  not  always  necessary 
in  pleading  to  state  the  common  as  ap- 
purtenant to  land  eo  nomine;  for  if  it 


be  laid  as  appurtenant  to  a  thing  which, 
in  intendment  of  law,  primd  facie  com- 
prehends land,  it  is  sufficient  on  the 
face  of  the  plea.  As  where  it  is  laid  as 
appurtenant  to  a  messucige  ;  2  Brownl. 
101.  Patrick  v.  Lowre.  1  Ld.  Raym. 
726.  Hockley  v.  Lamb ;  but  Lord 
Vaughan  is  of  a  contrary  opinion ; 
Vaugh.  253.  North  v.  Coe ;  or  to  a 
cottage ;  Co.  Ent.  649.  a.  2  Ld. 
Raym.  1015.  Emerton  v.  Selby  $  for 
the  law,  upon  demurrer,  or  after  ver- 
dict, will  presume  that  there  is  at  least 
a  curtilage  belonging  to  them,  on  which 
the  cattle  may  be  levant  and  couchant ; 
Sii  T.  Jones,  227.  Seamier  v.  Johnson  ; 
but  still  it  must  be  proved  at  the  trial, 
either  on  the  general  issue  (k)  inr  a  de- 
claration, or  upon  the  issue  of  levancy 
and  couchancy  in  a  justification.  So  the 
cattle  must  be  the  commoner's  own,  at 
least  he  must  have  a  special  property 


'  (h)  1  Selwyn's  N.  P.  430.  Bennet  v. 
Spinke.  [But  since  the  New  Rules,  it 
must  in  all  cases  be  pleaded.] 

(i)  It  has  been  held  in  an  action  for 
disturbance  of  a  right  of  common,  that 
a  claim  of  common  for  all  the  plaintiff's 
cattle  levant  and  couchant  on  his  land 
was  supported  by  evidence  of  a  custom, 
for  all  the  occupiers  of  a  large  common 
field  to  turn  cattle  into  the  whole  field 
when  the  corn  was  taken  off,  the  num- 
ber of  the  cattle  being  regulated  by  the 
extent  and  not  the  produce  of  each  inan's 
land  in  the  field,  although  the  cattle 
were  not  actually  maintained  on  such 
land  during  the  winter.  1  B  &  A.  706. 
Cheesman  v.  Hardham.  [Where  the 
plaintiff  claimed  a  right  for  all  his  com- 
monable cattle  levant  and  couchant,  and 


the  proof  was  that  he  had  turned  out  all 
the  cattle  he  kept,  but  had  never  kept 
sheep ;  it  was  held  that  this  was  evi- 
dence to  go  to  the  jury  of  the  right  as 
laid.  4  B.  &  C.  161.  Manifold  v.  Pen- 
nington. An  allegation  of  right  of 
common  for  all  the  plaintiff's  cattle 
levant  and  couchant^  is  supported  in 
evidence,  although  the  common  is  not 
sufficient  to  feed  all  the  cattle  for  any 
length  of  time ;  2  Chitt.  Rep.  297.  Wil- 
lis  Y.Ward;  and  an  allegation  of  a 
right  of  common  for  all  commonable 
cattle  "  levant  and  couchant"  b  proved 
by  a  grant  of  '^  reasonable  common  of 
pasture."  6  M.  &  S.  47.  Doidge  v. 
Carpenter.  Roscoc  on  Evidence,  358. 
5th  ed.] 
(A)  [See  ante,  p.  346  a.  note  (e).] 
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Mellor  versus  Spateman. 


Mbllor  v. 
Spatemak. 


•  Bro.  Pre- 
scription, 28. 
'f  FrcciD*  136« 
per  Vaughan 
C.JT.  8  Xemi 
Kep.S96.  Ben- 
son T.  Chester. 
1  L(L  Raym. 
407.  per  Powell. 
WUles*  Rep. 
232.  BennetT. 
Reeve* 


Bifflandy  e  contra;  and  he  insisted  that  the  defendant  ought 
to  haye  said  in  the  prescription  that  the  common  was  for  cattle 
levant  and  couchant  in  the  town. 

And  BO  was  the  opinion  of  the  whole  conrt ;  and  they  relied 
much  on  the  book  of  15  £.  4.  32-  b.*  And  the  court  did 
not  dislike  any  part  of  the  plea,  but  only  it  was  not  sidd  in  the 
plea,  "  levant  and  couchant  within  the  townJ*^  And  Kdynge 
chief  justice  said  positively,  that  there  cannot  be  any  common 
in  gross  without  number  (3)  f ;  and  they  all  held  that  the  plea 
was  bad  for  want  of  those  words,  and  judgment  was  ^ven 
for  the  plaintiff.     And  Kelyngt  said,  that  they  did  not  destroy 


in  them ;  Bro.  Common,  47.  2  Show. 
328.  ManneiUm  v.  Trevilian  ;  and  they 
must  be  commonable  cattle.  There- 
fore as  a  person  can  only  claim  a  right 
of  common  for  hi*  own  commonable 
cattle  levant  and  coucliant^  the  whole  of 
this  right  may  be  traversed  and  put  in 
issue;  for  it  is  but  one  entire  title. 
2  Show.  328.  S.  C.    Skin.  1 37.    1  Burr. 


316.  Robinson  v.  Raley.  By  levancy 
and  couchancy  is  meant  the  possession 
of  such  land  as  will  keep  the  cattle 
claimed  to  be  commoned  during  the 
winter.  2  Brownl.  101.  Patrick  v. 
Lowre.  1  Vent.  54.  Leech  v.  Widsletf. 
5  T.  R.  46.  Scholes  v.  Hargreaves,  See 
ante,  28.  note  (4).  (/) 

The  lord  may  not  only  distrain  the 


(/)  [In  WkUdock  V.  Hutchinson,  2 
M.  &  Rob.  205.,  where  the  question 
was,  whether  the  defendant,  a  commoner, 
had  depastured  the  common  with  cattle 
which  were  not  levant  and  couchant, 
Parke  B.  told  the  jury,  in  explanation  of 
the  expression  **  levant  and  couchant,*' 
that  the  question  was,  whether  the  de- 
fendant had  turned  more  cattle  upon  the 
common  than  the  winter  eatage  of  his 
ancient  tenement,  together  with  the  hay 
and  other  produce  obtained  from  it 
during  the  summer,  was  capable  of  main- 
taining. The  learned  baron  further  ob- 
served, that  amongst  the  older  author- 
ities there  appeared,  certainly,  some  dif- 
ference of  opinion  as  to  the  meaning 
of  the  expression,  there  being  one  set  of 
cases  in  which  it  is  \M  down  that  the 
term  "  levant  and  couchant  upon  en- 
closed ground  *'  means  such  cattle  as 
are  actually  used  for  the  purpose  of 
manuring  and  cultivating  the  enclosed 
land*    It  is  juiUy  observed  in  a  note 


to  this  case  by  the  learned  reporters, 
that  the  latter  sense  is  only  applied 
where  a  right  of  common  appendant 
is  claimed,  that  right  being  confined 
to  arable  land;  and  the  judgment  of 
Bayley  J.  in  Cheesman  v.  ffardnum, 
1  B.  &  A .  710, 7 1 1 .,  is  cited.  —  CommoD 
appendant  (being  the  common  law  right 
of  every  free  tenant  of  a  manor  on  the 
lord's  wastes,  Com.  Dig.  tit  Comiuon 
(B)),  is  confined  to  such  and  so  manj 
cattle  as  the  tenant  has  occasion  for  to 
plough  and  manure  his  land  in  propor- 
tion to  the  quantity  thereof.  Willes,  227. 
231.  Bennett  v.  Reeve,  4  Vin.  Abr. 
583.  S.C.  The  expression  «<i^ii^aDd 
**  couchant  '*  seems  originally  to  have 
meant  the  abode  of  a  single  night  (in 
which  sense  it  is  still  frequently  used, 
e.  g.  infrfii.  Vol.  II.  p.  289.  Pook  v. 
LongueviUe) ;  but  it  has  come  to  imply 
the  probability  of  that  abode  being 
habitual.  See  Burton's  Compend. 
1136.] 
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the  common,  but  the  judgment  was  for  the  fault  in  the  plea 
only ;  and  he  informed  the  defendant  and  his  counsel,  that  if 
they  would  put  in  the  words  levant  and  couchant  in  the  town, 
the  prescription  would  be  good  enough  in  the  manner  above 
mentioned.* 

And  the  defendant's  counsel  was  of  opinion  to  bring  a  writ 
of  error ;  but  the  action  was  commenced  by  original  writ  out 
of  Chancery,  and  therefore  a  writ  of  error  did  not  lie  in  the 
Exchequer-Chamber  by  the  statute  27  Eliz.  c  8.  (4),  but  only 
in  parliament ;  wherefore  nothing  further  was  done. 


Mellor  9. 

Spatemak. 


•  See  8  Saund. 
1 .     Mellor  T. 
Walker. 
Where  an  ac- 
tion is  com- 
menced in  K.B. 
by  original,  a 
writ  of  error 
lies  to  parlia. 
ment  and  not 
to  the  Exche- 
quer Chamber. 


cattle  of  a  stranger,  but  also  so  many  of 
a  commaner^a  cattle  as  surcharge  the 
common.  2  Black.  Rep.  818.  Atkin- 
son V.  Teasdale.  F.  N.  B.  125.  (D.). 
Willes'  Rep.  638.  Ellis  v.  Eowhs.  A 
commoner  can  only  distrain  the  cattle 
of  a  stranger;  1  Rol.  Abr.  320.  405. 
pi.  5.  Yelv.  104.  Hoddesdon  v.  Grisil; 
but  not  of  the  lord ;  2  Bulst  1 17.  Car^ 
rill  V.  Pack;  nor  where  a  commoner 
overcharges  the  common  by  putting  in 
cattle  that  are  not  levant  and  couckani, 
can  another  commoner  distrain  the  sur- 
plusage, at  least  before  admeasurement. 
S  Wils.  287.  Atkinson  v.  Teasdale. 
Therefore  where,  in  replevin,  the  plain- 
tiff, in  his  plea  in  bar  to  an  avowry  by 
the  defendant  as  a  commoner  damage 
feasant,  prescribes  for  a  right  of  com- 
mon, and  that  he  put  his  cattle  upon 
the  common,  the  defendant  cannot  reply 
that  the  plaintiff  surcharged  the  com- 
mon with  the  cattle,  and  therefore  he 
distrained  them.  2  Lutw.  1238.  Dixon 
V.  James.  4  Burr.  2426.  Hall  v.  Hard^ 
ing.  But  where  the  right  of  common 
is  limited  to  a  certain  number  of  cattle, 
without  any  relation  to  the  quantity  of 
land  which  the  commoner  is  possessed 
of,  and  the  commoner  puts  in  a  greater 
number,  perhaps  another  commoner 
may  distrain  the  supernumerary  cattle. 
4  Burr.  2431.  Hall  v.  Harding.  But 
notwithstanding  one  commoner  cannot 
distrain  th«  surpliasaget  when  another 


commoner  puts  on  the  common  more 
cattle  than  are  levant  and  couchant  on 
his  land,  yet  if  a  commoner  were  to 
purchase  a  quantity  of  cattle  and  drive 
them  immediately  on  the  common 
without  being  at  all  upon  his  land,  and 
he  had  no  other  cattle  at  the  time  on 
the  common,  it  might  be  a  question 
whether  another  commoner  could  not 
distrain  them.  On  the  one  hand  it 
may  be  contended,  that  if  the  commoner 
whose  cattle  are  distrained  brings  an 
action  of  replevin,  the  issue  would  be, 
whether  the  cattle  were  levant  and 
couchant  on  his  land,  the  affirmative  of 
which  he  will  be  bound  to  prove. 
For  to  an  avowry  or  plea  damage  fea- 
santy  the  plaintiff  must  prescribe  for  a 
right  of  common  for  his  cattle  levant 
and  couchant  on  his  land,  and  aver  that 
these  cattle  being  levant  and  couchant^ 
he  put  them  on  the  common,  upon 
which  the  parties  will  be  at  issue; 
but  as  the  plaintiff  cannot  prove  that 
fact,  he  would  therefore  fail:  and  it 
may  be  further  said,  that  there  is  not 
any  exercise  of  judgment  necessary  here 
to  distinguish  the  cattle  which  are 
levant  and  couehatUf  from  those  which 
are  not  so.  On  the  other  hand  it  may 
be  said,  and  perhaps  with  better  reason, 
that  as  the  commoner  put  those  cattle 
on  the  common  under  colour  and  pre^ 
tence  at  least  of  a  right,  he  cannot  be 
called  a  itranger^  and  therefore  another 
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conuDoner  cannot  distrain  them.  How- 
ever, if  the  law  be  so,  it  seems  to  follow, 
that  in  the  case  now  put,  the  com* 
moner  can  only  traverse  the  prescription 
for  common :  he  cannot  admit  the  pre- 
scription, and  traverse  the  averment  of 
the  levancy  and  couchancj  of  the 
cattle,  (m)  Though  the  contrary  was 
adjudged  in  the  case  of  Atihill  v.  AtihiUy 
Winch,  Ent  970. 973.,  upon  a  demurrer 
to  such  a  traverse.  If  indeed  he  should 
drive  them  among  his  other  cattle  on 
the  common,  and  they  are  distrained 
by  another  commoner  along  with  some 
of  the  others,  on  proof  that  some  of 
the  cattle  were  levant  and  couchant, 
the  issue  would  be  found  in  favour  of 
the  commoner  whose  cattle  are  dis- 
trained, because  it  then  comes  to  a 
question  of  surcharge.  But  if  the  lord 
had  distrained  the  cattle,  and  upon 
such  issue  of  levancy  and  couchancy  in 
replevin  some  of  the  cattle  are  proved 
to  be  levant  and  eouchanty  and  some 
not,  the  issue  will  be  found  for  the 
lord.  2  Rol.  Abr.  706.  pi.  41.  Slcper 
V.  Allen.  S.  C.  1  Brownl.  171.  So  in 
trespass  for  taking  his  cattle ;  but 
the  commoner  may  perhaps  help  him- 
self by  entering  a  noUe  prosequi  as  to 
the  cattle  which  were  not  levant  and 
cauchantf  and  proceed  for  the  others. 
Indeed,  if  the  lord  should  bring  an 
action  of  tretpass  clausum  fregity  instead 
of  distraining,  and  the  defendant  should 
prescribe  for  common  for  his  catde 
levant  and  couchanty  and  aver  that  he 
put  the  cattle  mentioned  in  the  declar- 


ation, being  hie  commonable  eaide  lecant 
and  couehanton  hie  landy  into  the  coai- 
mon,  in  case  some  of  the  cattle  were 
not  levant  and  eouchant^  it  should  seem 
the  plaintiff  should  new  assign  the  tres* 
pass,  by  stating  that  he  brought  his 
action  for  depasturing  the  common  with 
other  cattle,  and  not  traverse  the  levancj 
and  couchancy :  For  in  trespass  it  is  suf- 
ficient for  the  defendant  to  shew  any 
thing  which  excuses  the  trespass,  and 
the  number  mentioned  in  the  declar- 
ation is  not  material.  Willes'  Rep.  638. 
ElUe  V.  Rawles.  (n) 

Where  trespass  is  brought  for  taking 
cattle,  it  is  enough  for  defendant  to  say 
he  was  possessed  of  a  close,  and  justify 
damage  feasant,  2  Salk.  643.  Anon. 
3  Mod.  132.  Longford  v.  WMer.  2  Mod. 
70.  Searl  v.  Bunion.  But  in  replevin 
the  defendant  must  in  his  avowry  either 
allege  the  taking  in  his  freeheld,  or  if  he 
has  only  a  particular  estate  for  years, 
derive  his  title  from  the  tenant  in  fee. 
See*  2  Saund.  284  c,  284  d.  in  the  note. 
However,  in  all  cases,  if  it  is  appre- 
hended that  the  wrong-doer  intends  to 
defend  himself  under  a  claim  of  right, 
it  is  most  advisable  either  for  the  lord 
to  bring  an  action  of  trespass  or  dis- 
train, or  for  the  commoner  to  bring  an 
action  upon  the  case^  and  not  by  any 
means  to  distrain. 

(3)  So  1  Rol.  Abr.  398.  (I.)  pL  1.  4. 
if  a  man  claims  common  for  all  manner 
of  cattle  in  any  place  as  an  inhabitant  in 
a  town,  and  claims  the  common  by  re&. 
son  of  his  being  an  inhabitant  (o),  he  shall 


(m)  For  by  the  admission  of  the  pre* 
scription,  it  appears  that  the  plaintiff  is 
a  commoner,  and  therefore  by  the  hy- 
pothesis the  defendant  was  a  wrong-doer 
in  distraining  his  eattle. 

(n)  [This  case  is  no  authority  for 
the  position  which  it  is  here  apparently 
cited  to  support;  but  the  position  itself 


has  lately  been  rec<^ised  and  acted 
upon  as  good  law,  and  applied  to  a  plea 
in  an  action  on  the  case  by  a  commoner 
for  disturbance  of  his  common.  6  A. 
&  £.  911.  Bowen  v.  Jenhin.  2  Nev.  & 
P.  87.  S.C.  ant^  p.  300^.  note  (p).] 
(o)  It  seems  clear  from  note(3X  ant^ 
341.,  and  the  cases  there  citedi  that  a 
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not  hare  common  for  any  other  beasts 
than  those  which  are/ievoit^and  cauchctni. 
Accord.  Mar.  8S.  pL  S7.  Sato's  case. 
I  Sid.  SIS.  ^Cheedky  v.  MeUer.  1  Ld. 
Raym.  406.  WeMy  t.  Wildman^  per 
LevtnZf  arg.  And  it  seems  now  to  be 
a  settled  point. 

(4)  S.  P.  1  Sid.  423.  Redmanr.  Edolph. 
In  Comberbachy  295.  Wilson  v.  Lawes^ 
HoU  C.  J.  sajs^  **  It  hath  obtained  that 


<<  no  writ  of  error  lieth  in  the  Exchequer 
**  Chamber  where  the  action  was  com- 
««  menced  here  by  original^  but  I  never 
<'  understood  the  reason  of  it"  The 
words  of  the  statntey  sect.  2.»  are, 
**  that  where  any  judgment  shall  be 
**  given  in  the  said  court  of  the  King's 
'<  Bench  in  any  suit  Jirst  commenced 
"  there."  (p) 


claim  of  cobmon,  pleaded  by  an  inhabit- 
ant^ as  an  inhabitant  merely,  b  bad :  it 
must  be  pleaded  either  in  the  name  of 
a  corportation  for  the  benefit  of  the 
inhabitants,  or  in  a  que  estate. 

[Where  before  the  passing  of  the 
Municipal  Corporation  Act  (5  &  6  W.  4. 
c  76.),  all  freemen  inhabiting  within  an 
ancient  borough  claimed  right  of  com- 
mon on  certain  lands,  and  that  Act 
(s.  7.)  has  extended  the  limits  of  the 
borough,  the  right  of  common  can  no 
longer  be  described  in  pleading  as  a 
rights  in  the  corporation,  for  '<  all  free- 
'^  men  inhabitants  within  the  borough ;" 
for  that  Act  only  reserves  the  right  to 
those  who  reside  within  the  old  limits, 
and  does  not  make  the  newly  defined 
borough  the  same  to  all  intents  and 


purposes  as  [the  old  one.  And  where 
the  right  was  so  alleged  in  an  action  by 
a  freeman  for  disturbance  of  common, 
and  the  plea  denied  the  right,  the  vari- 
ance was  held  fatal,  though  it  was 
proved  that  the  plaintifi",  in  fact,  inha- 
bited within  the  ancient  limits.  1  Q.  B. 
782.  Beadsworth  v.  Torhington.  1  G. 
&  D.  482.  S.  C.     See  antd,    p.  345. 

note  (a).  ] 

(p)  [But  now  by  stat.  1  W.  4.  c.  70, 
s.  8.  writs  of  error  upon  any  judgment 
given  by  either  of  the  courts  of  Queen's 
Bench,  Common  Pleas,  or  Exchequer, 
shall  be  made  returnable  only  before  the 
judges,  or  judges  and  barons,  as  the  case 
may  be,  of  the  other  two  courts,  in  the 
Exchequer  Chamber.  See  post.  Vol.  II. 
notes  to  Jacques  v.  Cesar,"] 


Potter  verms  North. 
FaecL  21  Car.  11.  R^s.    BoL  175. 


Case  58, 


s^I^X  TJlENRY  NORTH,  late  of  MldenhaU  in  ihe  said  Declarstion. 

J--M^  oounty,  esquire,  was  summoned  to  answer  John 
Potter  of  a  plea,  wherefore  he  took  a  horse  called  a  nag,  of 
him  the  said  John^  and  unjustly  detained  him  against  sureties 
and  pledges,  &c.  And  whereupon  the  said  John  by  Edward  [  347  ] 
Coleman  his  attorney,  complains  that  the  said  Henry y  on  the 
18th  day  of  June  in  the  19th  year  of  the  reign  of  our  said 
lord  Charles  the  Second  now  king  of  England^  at  Mildenhall 
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Potter  v.  aforesaid,  in  a  certain  place  (1)  there,  called  the  Fenrif  took 

North.  the  said  horse  of  him  the  said  John^  and  unjustly  detained  (2) 

'    ^   ;  him  against  sureties  and  pledges,  until,  &e. ;  wherefore  he 

Defendant  ma,  .j^-t  it-  ^ii  i 

oertain  place  the  saiQ  John  sajs  that  he  is  worse,  and  has  damage  to  the 

called  the  ^i»  yaiue  of  40t ;  and  therefore  he  brinors  suit,  &c. 

took  plaintiff  8  ^ 

horse. 


(1)  It  is  necessary  in  replevin  to  men- 
tion the  place  of  taking,  as  well  as  the 
vill  or  parish,  as  is  done  here,  other- 
wise .  the  defendant  may  demur :  but 
the  omission  is  cured  by  pleading  over 
or  after  verdict.  The  place,  and  vill  or 
parish,  are  material  and  traversable. 
Hob.  16.  Read  v.  Hawke.  Cro.  Eliz. 
896.  Ward  v.  Lavile.  Moor,  678. 
Ward  V.  Lakin.  1  Brownl.  176.  Read 
V.  How.  1  Sid.  9, 10.  Weston  v.  Carter, 
Ibid.  20.  at  the  end  of  Hill  v.  Bun~ 
nine's  case.  Carth.  186.  Trevertony., 
Hicks.  —  Where  the  defendant  took  the 
goods  in  another  place  than  is  men- 
tioned in  the  declaration,  he  may  plead 
non  cepity  and  give  that  fact  in  evidence, 
and  nonsuit  the  plaintiff.  1  Str.  507) 
508.  Johnson  v.  Wollyer.  2  Mod.  199. 
Anon.  But  the  defendant  cannot  have 
a  return  of  the  goods  under  this  plea ; 
and  therefore,  if  be  wants  a  return,  he 
must  plead,  that  he  took  the  goods  in 
some  other  place,  describing  it,  and 
traverse  the  place  laid  in  the  declar- 
ation ;  and,  in  order  to  have  a  return, 
avow  or  mak%  cognisance,  stating  the 
cause  for  which  he  distrained.  Rast 
£nt  554*.  b.  pi.  %  3.  555.  b.  pi.  4, 5,  6. 
Clift.  636.  pi.  5.  644.  pi.  14.  Lib.  Plac 
274.  pi.  11.  Lill.Ent.351.  6  Mod.  102. 
Crosse  v.  Bilson.  Doc  Plac.  316.  And 
the  plaintiff  cannot  traverse  any  matter 
in  the  avowry  or  cognisance,  but  must 
take  issue  on  the  traverse  of  the  place. 
1  Vent  127.  Anon.  1  Salk.  93.  Foot'a 
caAe.    S.  C.     Carth.  139.  Hele  v.  Foot 


6  Mod.  103.  Crosse  v.  Bilson.    Willes* 
Rep.  475.   BuUythorpe  v.  Turner,  (a) 
And  the  reason  seems  to  be,  because 
such  an  avowry  is  only  a  suggestion 
to   entitle   the  defendant  t&   damages 
under  the  statutes    7  H.  8.  c  4.  s.  S. 
and  21  H.  8.  c  19.  s.  3.,  which  say,  that 
every  person  vho  makes  avowry  or  oog^ 
nisancCi  &c,  if  the  plaintiff  shall  be  non- 
suit, or  otherwise  barred,  shall  recover 
damages  and  costs.     Before  those  sta- 
tutes no  damages  were  given,  and  with- 
out such  a  suggestion  the  defendant  is 
not  within  the  statute;  and  therefore 
the  suggestion  being  only  for  a  partien^ 
lar  purpose  is  not  traversable.     1  Salk 
94.  Anon.    The  plea  of  cepit  in  alio 
loco  is  to  be  considered  as  a  plea  in  bar 
and  not  in  abatement;  no  affidavit  is 
requbite  to  be  filed,  nor  is  it  necessary 
to  be  pleaded  within  four  days  after 
the  declaration  delivered.     Barnes,  355* 
BuUythorpe  v.  Turner.     Willes'  Rep. 
475.  S.  C.  However,  the  defendant  can 
only  plead  non  cepity  or  cqnt  in  alio  loco, 
in  case  he  never  had  the  cattle  in  the 
place  in  the  declaration  at  all ;  for  if  the 
plaintiff  prove  that  the  defendant  had 
the  cattle  in  the  place  in  the  declaration, 
the  plaintiff  will  have  a  verdict,  notwith- 
standing the  first  taking  was  in  another 
place.    Therefore,  if  in  truth  the  defend, 
ant  took  the  cattle  at  another  place,  and 
only  had  them  in  the  place  mentioned 
in  the  declaration  in  the  way  to  the 
pound,  he  ought  to  plead  that  matter 
specially ;  2  Wils.  354.  Walton  v.  Ker- 


(a)  Cr<{.  Elii.  87S.  Watts  v.  Begdmu 
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And  (3)  the  said  Henry  Norths  by  Francis  Woodward  his  Potter  r. 

attorney,  comes  and  defends  the  wrong  and  injury,  when,  &c.  North. 

and  as  bailiff  (4)  of  one  Sir  Henry  North  baronet  well  acknow-  *      .  * 

ledges  the  taking  of  the  said  horse  in  the  said  place  in  which,  c^ndanTas 

&C.  and  justly,  &c.  because  he  says  that  the  said  place  called  ^liffof  Sir 

the  Fenn^  in  which  the  taking  of  the  said  horse  is  above  sup-  says, 


90p.  S  Wils.  295.  MaUravers  v.  Fosset. 
Bull.  N.  P.  54.  2  Bos.  &  Pull.  48a 
Abercrombie  y,Parkhursi;  namely,  "be« 
^<  cause  he  says  that  the  said  defendant 
**  now  is,  and  at  the  said  time  when,  &c. 
**  was  seized  of  and  in  a  certain  close 
**  called  and  known  by  the' name  of  iV. 
**  Close  in  the  parish  of  J9.  in  his  demesne 
^  as  of  fee,"  and  so  justify  taking  the 
cattle  in  the  said  close  damage  fea* 
saniy  "  and  afterwards  he  the  said  de- 
**  fendant  took  and  led  away  the  same 
^'  from  the  said  close  to  the  said  place 
**  in  the  declaration  called  &c,  in  which 
'*  &c.,  and  at  the  said  time  when  &c. 
**  had  the  same  there  in  the  way  from 
*<  the  said  close  to  the  open  pound 
''  in  the  parish  of  A.  aforesaid,  there 
''  to  be  impounded  for  the  damage  so 
^  done  to  the  said  close  called  N, 
"  Close:'  The  plaintiff  may  then  tra- 
verse the  taking  in  N.  Close  ;  but  the 
defendant  must  not  traverse  the  place 
mentioned  in  the  declaration ;  for  he  has 
confessed  his  having  the  cattle  there 
and  avoided  it*  Dyer,  246.  pi.  70. 
Cro.  Eliz.  667.  Sands  y.  Lane.  1  Wils. 
219.  Ryley  v.  Parkhurst.  3  Wils.  297. 
MaUravers  v.  FosseL  2  Bos.  &  Pull. 
480.  (b) 

So  where  the  defendant  avows  in  a 
place  which,  on  the  face  of  the  avowry, 


appears  to  be  a  different  one  from  the 
place  mentioned  in  the  declaration,  he 
must  traverse  it  As  where  the  taking  is 
alleged  in  the  declaration  to  be  at  the 
parish  of  ^SV.  Martin  in  the  Fields,  in  a 
certain  place  there  called  Maiden-ldne, 
and  the  defendant  in  his  avowry  says, 
that  the  said  place  contains  one  mes- 
suage in  the  parish  of  St,  PauTs,  Covent 
Garden,  the  avowry  is  ill  without  a  tra- 
verse of  the  place  in  the  declaration. 
2Lutw.  1147—1151.  Petree  v.  Duke. 
Hence  it  appears  that  replevin  differs 
from  trespass  clausum  fregit  In  the 
latter  it  is  held  to  be  sufficient  for  the 
plaintiff  to  allege  the  trespass  to  have 
been  done  in  a  vill  or  parish  only,  with- 
out mentioning  any  place,  for  it  is  not 
material :  and  if  the  plaintiff  do  men- 
tion a  place,  the  defendant  may  justify 
in  another  place  without  a  traverse, 
and  the  plaintiff  must  ascertain  the 
place  in  a  new  assignment  But  as 
there  can  be  no  new  assignment  in 
replevin,  Freem.  238.  Cochley  v.  Pa- 
grave,  and  it  is  also  an  action  which 
requires  greater  certainty  in  the  de- 
claration, the  plaintiff  is  bound  to  men- 
tion the  place  of  taking  at  first  in  his 
declaration.  Hob.  16.  Bead  v.  Hawke. 
Moor,  678.  Ward  v.  Lahin.  If  the 
defendant    should    in    his  avowry  or 


{b)  [So  where  in  replevin  for  taking 
and  detaining,  the  defendant  avowed 
for  rent  arrear,  to  which  the  plaintiff 
pleaded  in  bar,  that  after  the  taking 
and  before  the  impounding,  he  tendered 
the  rent  and  expenses ;  on  special  de- 


murrer, assigning  for  cause  that  the  plea 
did  not  go  to  the  taking,  but  only  to  the 
detaining,  the  plea  was  held  good,  the 
tortious  detention  being  a  taking.  5  A. 
&  E.  142.  Evans  v.  EllioU.  6  Nev.  h 
M.  606.  S.  C] 
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Potter  v.  poeed  to  be  done,  contains,  and  at  the  said  tiine  of  the  taking 

NoaTH>  q{  i}^Q  gjjj  horae  did  contain  in  itself  a  (5)  thousand  acres 

'  of  pasture  with  the  appurtenances  in  MUdenhaU  aforesaid, 

taios  one  tboo^  whereof  a  certain  place  called  the  Delfe,  containing  a  hundred 

::StS?cer.  ^^  ^^  .P^*y^  ^^  ^'^^  appurtenances,   next  adjoining 

teinpiaoecailed  to  a  Certain  Other  place  there  called  the  Brmcke  on  the  south 


cognisance  state  the  taking  to  be  in 
a  place  which  apparently  agrees  with 
that  mentioned  in  the  declaration,  but 
is  in  fact  a  different  place,  the  plaintiff 
must  set  it  right  in  his  plea  in  bar.  As 
where  the  plaintiff  states  the  taking  to 
be  in  BUukacre^  and  the  defendant  in 
his  avowry  says  that  the  jdace  contains 
a  certain  number  of  acres,  and  is  called 
Oreenacre,  whereof  the  place  in  the 
declaration  is  parcel,  and  avows  for 
damage  feasant  in  his  freehold,  or  for 
some  other  cause ;  there,  in  case  Black- 
acre  and  Greenacre  are  different  places, 
the  plaintiff  may  allege  that  he  took  the 
cattie  in  Blackacre^  and  traverse  that  it 
is  parcel  of  Greenacre  ;  or  if  the  avowry 
should  not  state  Blackacre  to  be  parcel 
of  Greenacre,  the  plaintiff  may  either 
demur  specially  because  it  is  not  so 
stated,  or  if  he  chooses  to  waive  that 
defect,  may  traverse  the  taking  in  Green- 
acre. 22  Edw.  4.  51.  a.  Garth.  185. 
Treverton  v.  Hicks.  If  the  parties  agree 
in  the  place,  but  vary  in  the  quantity  of 


land  which  the  place  contains,  as  where 
the  defendant  says  in  his  avowry  that 
tiie  place  contains  twenty  acres,  the 
plaintiff  may  in  his  plea  in  bar  state  the 
true  quantity,  and  then  proceed  in  his 
justification  without  any  traverse. 

(2)  Replevin  may  be  brought  to  re- 
cover goods  which  are  still  detained  by 
the  person  who  took  them,  and  this  b 
called  replevin  in.  the  deHn^  which  has 
been  long  since  obsolete.  But  the  mo- 
dem action  of  replevin  is  in  the  detmmi 
which  is  so  called,  because,  as  the  word 
imports,  it  is  brought  when  tiie  goods 
have  been  delivered  to  the  party,  which 
is  done  by  the  sheriff  upon  a  writ  of  re- 
plevin, or  plaint  levied  before  him.  BuU. 
N.  P.  52.  The  plaintiff  in  replevin  in 
the  deHnet  was  entitied  to  recover  as 
well  the  value  of  the  goods  as  damages 
for  taking  them ;  F.  N.  B.  69.  (L.)  Co. 
Ent.  610, 611. ;  but  in  the  present  action 
in  the  detinuit  he  can  only  recover  da- 
mages for  the  taking.  2  Lutw.  1150, 
1151.  Peirec  y.Duke.  (c) 


(c)  Although  in  the  modern  action 
of  replevin  the  declaration  is  in  the  dc- 
tinuU,  yet  the  first  step  in  the  action  is 
to  obtain  the  goods  by  a  compulsory 
process,  and  therefore  the  plaintiff  does 
in  fact  recover  the  goods  and  damages 
for  the  taking  just  as  much  in  this  ac- 
tion as  in  the  action  in  the  deiinet, 
"  There  does  not  appear  in  any  of  the 
"  books  any  proceeding  in  replevin 
**  which  has  not  commenced  by  writ, 
*'  requiring  the  sheriff  to  cause  the 
**  goods  of  the  plaintiff  to  be  replevied 


**  to  him,  or  by  plaint  in  the  sheriff's 
**  court,  the  immediate  process  upon 
"  which  is  a  precept  to  replevy  the 
*<  goods  of  the  party  levying  the  plaint 
"  Both  those  modes  of  proceeding  are 
<'  in  rem.  u  e.  to  have  the  goods  again, 
"  and  not  for  the  recovery  of  damages 
^  only."  Per  Lord  EOenbonrngk  C.  X 
6£ast,283.  JP/^«c^v.FFf/^'i».  [The 
consequence  is,  that  replevin  is  not 
within  the  stat  24  Geo.  2.  c  144.,  which 
requires  notice  of  action  to  be  g^ven  to 
justices,  &C.    The  action  will  lie  where 
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side,  18,  and  at  the  said  time  when,  &c.  and  also  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  was  par- 
cel ;  which  said  hundred  acres  of  pasture  with  the  appurte- 
nances are,  and  at  the  said  time  of  the  taking  of  the  said 
horse  were  the  proper  soil  and  freehold  (6)  of  the  said  Sir 
Henry  North  baronet  And  because  the  said  horse  of  the 
said  John  Potter,  at  the  said  time  when,  &a  was  in  the  said 


Potter  r. 
North. 


the  Delfe,  con- 
taining one 
hundred  acres, 
is  parcel,  whidi 
is  the  soil  and 
freehold  of  Sir 
Henry  North; 


(3)  There  is  a  difference  between  a 
justification  to  an  action  of  trespass, 
and  an  avowry  or  cognisance.  In  tres- 
pass it  is  sufficient  for  the  defendant  to 
allege  in  his  plea  matter  to  excuse  the 
trespass ;  but  in  replevin  the  avowant, 
or  person  making  cognisance,  is  in  the 
nature  of  a  plaintiff;  for  he  is  to  have 
a  return,  and  therefore  the  avowiy  or 
cognisance^  which  is  in  the  nature  of  a 
declaration,  must  shew  a  good  title  in 
omnibus,  and  contain  sufficient  matter 
to  entitle  him  to  a  return.  Yelv.  148. 
Goodman  v.  Ayling,  Thus  in  trespass, 
if  the  defendant  justify  for  an  amercia- 
ment in  a  court-leet,  he  must  set  forth 
a  warrant,  for  he  is  a  wrong-doer  unless 
he  acted  by  virtue  of  a  warrant ;  but  it 
is  not  necessary  to  aver  the  matter  of 
the  presentment,  because,  as  to  him,  it 
is  immaterial  whether  the  offence  was 
committed  or  not,  so  there  was  a  pre- 
sentment, and  his  plea  is  only  to  excuse 
the  wrong ;  but  in  an  avowry  or  cog- 
nisance, the  defendant  ought  to  aver  in 
fact  that  the  plaintiff  committed  the 
offence  for  which  he  was  amerced,  be- 
cause he  is  an  actor  and  is  to  recover. 


which  can  only  be  upon  the  merits. 
Carth.  74.  Matthews  v.  Carey,  S.  C. 
1  Salk.  107.    7  Rep.  25.  a.  {d) 

(4)  It  is  sufficient  for  the  defendant 
in  his  cognisance  to  say  generally,  '<  as 
^<  bailiff  of  /.  Sy  without  shewing  his 
authority ;  and  a  subsequent  agreement 
by  /.  S*  to  the  distress  amounts  to  an 
authority,  as  much  as  if  he  had  previ- 
ously directed  the  defendant  to  distrain. 
Bro.  Traverse,  S.  4  Mod.  378.  Lamb 
y.  Mills.  11  Mod.  112.  TreviUianv. 
Pine.  Therefore,  if  he  makes  cogni- 
sance as  bailiff  to  the  king,  he  need  not 
allege  a  patent.  Bro.  Bailiff,  2.  Or  to 
a  corporation,  he  need  not  allege  a 
deed,  or  say  it  was  by  their  command. 
3  Lev.  107.  Manby  v.  Lony,  If  the 
defendant  says  '^  he  weU  avows,  instead 
of  "  well  acknowledges,'*  it  is  but  form. 
Cro.  Jac.  373.  Wheadon  v.  Sugg,  In 
replevin  the  being  bailiff  may  be  tra- 
versed, for  whatever  cause  the  distress 
was  taken.  There  is  some  contradic- 
tion in  the  books  upon  this  subject 
All  the  cases  agree,  that  in  trespass 
clausumfregit,  if  the  defendant  justifies 
as  bailiff  of  /.  S.,  in  whom  he  alleges 


goods  are  taken  under  a  warrant  of  a  jus- 
tice of  the  peace,  if  he  had  no  jurisdiction. 
11  M.  &  W.  149.  George  v.  Chambers.^ 
(d)  The  defendant  in  replevin  is 
sometimes  allowed  to  plead  not  guilty, 
or  in  a  general  form  that  the  matter 
complained  of  was  done  under  the  au- 
thority of  an  act  of  parliament,  and  to 
give  the  special  matter  in  evidence  by 
express  clauses  in  Acts  of  parliament ; 


as  by  43  Eliz.  c.  2.  s.  19.  in  [the  case 
of  poors'  rates,  23  H.  8.  c.  5.  s.  11.  of 
sewers*  rates,  and  6  Geo.  4.  c.  16.  s.  44. 
(Bankrupt  Act),  in  the  case  of  a  de- 
fendant sued  for  any  thing  done  in 
pursuance  of  it.  [The  general  form 
thus  given  by  the  stat.  23  H.  8.  is  not 
allowable  in  an  information  of  intrusion 
at  the  suit  of  the  Crown.  10  M.  &  W. 
117.  Au.-Gen.  \.  Donaldson.'} 


Zi7d 


Potter  versus  North. 


Potter  r. 
North. 


and  because  the 
bone  was  In  tbe 
said  place  da- 
mage  feasant, 
defendant  dis- 
truncd  bim: 
wberefora  be 
prajrs  judgment 
and  a  return. 


hundred  acres  of  pasture  with  the  appurtenanoesy  eating  Bp 
the  grass  there  growing,  and  doing  damage  there  to  the  said 
Sir  Henry  North  baronet,  he  the  ssdd  Henry  the  now  defead- 
ant,  as  bailiff  of  the  said  Sir  Henry  North  baronet  and  by  his 
conunand,  at  the  said  time  when,  &c.  took  and  distniiied 
the  said  horse  in  the  said  hundred  acres  of  pasture  with  the 
appurtenances  so  as  aforesaid  doing  damage  there,  &c. ;  and 
this  he  is  ready  to  verify  (7) ;  wherefore  he  prays  judgment. 


the  freehold  to  be,  the  plaintiff  cannot 
traverse  the  being  bailiff;  because  that 
would  be  an  admission  of  the  freehold 
being  in  /.  S,  and  not  in  the  plaintiff, 
which  18  sufficient  to  bar  his  action, 
whether  the  defendant  were  bailiff  or 
not      33  H.  6.  3.      1  RolL  Rep.  4€. 

Lee  V. .     1  Salk.  107.  TrecOUan  r. 

Pyne.  S.  C-  11  Mod.  112.  (e)  And 
some  of  the  cases  hold,  that  the  being 
bailiff  is  not  traversable  in  replevin  ;  as 
Cro.  Eliz.  14f.  Earl  of  Bedford^  case ; 
but  this  is  denied  by  Trevor  C.J.  in 
delivering  the  judgment  of  the  Common 
Pleas  in  Trevillian  v.  Pyne.  11  Mod. 
1 12.  So  in  Roll.  Rep.  46.,  where  the 
defendant  made  cognisance  as  bailiff  of 
/.  S.  for  damage  feasant  in  his  freehold, 
the  court  decided,  on  the  authority  of 
S3  H.  6. 3.9  that  it  was  not  traversable : 
But  that  case  only  applies  to  trespass 
clausum  fregit:  and  therefore  Rolle 
adds  a  qtuere,  and  says,  <<  that  the 
**  reason  given  in  33  H.  6.  is,  because 
«'  if  the  freehold  be  in  /.  S.\  the  plain- 
**  tiff  cannot  have  trespass,  be  tbe  de- 
**  fendant  bailiff  or  not.  But  there  it 
'<  is  holden,  that  in  an  avowry  for  rent 
*'  as  bailiff,  it  is  a  good  traverse  to  say, 


*^  that  he  is  not  bailiff,  because  there  is 
**  not  any  trespass  done  if  he  vas 
«<'baiUff."  So  is  1  Ld.  Raym.  23S. 
Harrison  v.  Srition ;  where  the  de- 
fendant made  cognisance  as  bailiff  to 
/.  S.^  the  plaintiff  traverses  absqme  hoe 
that  he  is  bailiff,  the  defiHidant  demurs, 
and  judgment  for  him.  For  the  differ- 
ence is  between  trespass  and  replevin; 
in  the  former,  such  a  traverse  may  be 
taken,  but  not  in  the  latter.  In  other 
cases  a  difference  is  taken  between  t 
cognisance  for  reni^  and  one  foriiSiiiM^ 
feasant ;  in  the  former  case  the  being 
bailiff  is  not  traversable,  but  in  the  latter 
it  is.  1  Ld.  Raym.  310.  Brittom  t. 
Cole.  S.  C.  1  Salk.  4ia  1  Ld.  Raym. 
405.  Redding  v.  Lion.  But  it  was  ad- 
judged in  Trevillian  v.  Pyne,  on  coon- 
deration  of  the  authorities,  and  seems 
now  to  be  settled  law,  that  in  replerin, 
or  trespass  for  taking  goods,  the  plain- 
tiff may  traverse  the  defendant's  being 
bailiff;  for  though  /.  S.  had  a  right  to 
take  the  cattle,  yet  a  stranger,  who  had 
no  authority  from  him,  has  not  any 
right,  and  is  therefore  liable.  1  Salk. 
107.  And  it  is  the  same  thing,  whe- 
ther the  distress  is  for  rent  or  any  other 


(«)  But  this  is  expressly  overruled 
in  1 1  East,  65.  Chambers  v.  Donaldson, 
in  which  it  was  held  that  the  command 
may  be  traversed  in  trespass  clausum 
fregit^  as  well  as  in  replevin,  on  the 
ground  that  as  trespass  is  maintainable 
against  a  wrong-doer  by  a  person  in 
possession,  even  if  he  have  no  titlei 


1  Eastt  244>.  Graham  v.  PeaL  3  Burr 
1563.  Barker  v.  Birhbeck,  the  plain- 
tiff must  be  permitted  to  show  that  the 
defendant  is  a  wrong-doer,  which  he 
will  be  unless  he  have  the  authority  of 
the  person  entitled.  [See  4  B.  &  C.  585. 
Harper  v.  Charlesworth,  per  Baykjf  J 
Accord.'] 
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and  a  return  of  the  said  horse,  together  with  his  damages,  Potter  v. 

costs,  and  charges  by  him  about  his  suit  in  that  behalf  ex-  North. 

pended,  according  to  the  form  of  the  statute  in  such  case  lately*  ^ 

made  and  provided,  to  be  adjudged  to  him,  &c.  ^          -^ 

And  the  said  John  Potter  says,  that  the  said  Henry  North  Plea  in  Ur. 


cause.  In  33  H.  6.  3.  held  traversable 
in  avowry  for  rent ;  so  in  3  Lev.  20. 
Dobson  y.DouglaSy  for  a  rent  charge; 

1  Leon.  50.     Butlers  case,  for  rent; 

2  Leon.  106.  215.  Fuller  v.  TrimweU  ; 
and  in  1  Ld.  Raym.  310.  it  is  admitted 
to  be  traversable  when  for  damage  fea^ 
sant.  (f) 

(5)  It  is  usual  to  say,  that  the  place 
contains  a  certain  number  of  acres ;  but 
it  does  not  seem  necessary ;  for  perhaps 
the  spot  of  ground  where  the  taking 
was  has  no  particular  name,  but  is  part 
of  a  waste,  or  field  not  distinguished 
into  parts  by  names ;  in  which  case  it  is 
enough  for  the  plaintiff  in  his  declaration 
to  mention  the  name  of  the  whole  field, 
and  for  the  defendant  to  say  that  he 
was  seised  in  fee  of  a  certain  number  of 
acres  in  the  said  place,  and  so  justify. 
R,  on  special  demurrer,  2  Lutw.  1231, 
1232.  Saunders  v.  Huseey,  S.  C.  cited 
in  1  Ld.  Raym.  332, 333.  SiUy  v.  Dally. 

(6)  This  is  an  anomalous  case;  it 
being  against  the  common  rule  of  plead« 
ing  to  say  '*  his  soil  and  freehold**  gene- 
rally :  for  it  applies  as  well  to  an  estate 
in  tail,  or  for  life,  as  to  an  estate  in  fee ; 
and  if  the  avowant  be  seised  either  in 
tail  or  for  life,  he  ought  regularly  to 
shew  the  commencement  of  it  1  Ld. 
Raym.  333.  But  as  this  form  has  pre* 
vailed  in  avowries  ever  since  the  time 
of  Henry  the  Sixth  at  least,  the  courts 
allow  it.    In  Bro.  Avowrie,  80.,  which 


is  an  abridgment  of  21  H.  7.  12.,  it  is 
said,  <<  it  is  a  good  avowry  that  the 
*'  place  where  &c.,  on  the  day  of  the 
'<  taking,  teas  his  freehold,  and  he  took 
*'  them  damage  feasant,  quod  nota  per 
**justic\  And  Mordant  prothonotary 
<'  said,  that  he  had  seen  such  precedents 
"  in  the  time  of  the  now  king,  wherein 
"  the  avowry  was  awarded  good ; "  and 
Brohe  adds,  that  <<  in  M .  4^  E.  6.  it 
*<  was  agreed,  that  to  say,  that  the 
"  place  where  &c.  is  four  acres,  and 
''  was  at  the  time  of  taking  his  free- 
"  hold,  whereof  he  took  them  damage 
** feasant,  was  a  good  avowry;  and 
*^  the  same  law  in  the  case  of  Wimbish, 
"  which  was  much  argued,  guod  nota, 
«  et  concordat  10  H.  6."  So  in  Bro. 
Avowrie,  105.  122.  Nay  in  Bro. 
Avowrie,  72.  (9  Ed.  4.  28.),  "  excep- 
"  tion  was  taken  that  the  defendant 
^*  said  he  was  seised  in  fee  of  the  place, 
^'  instead  of  following  the  aticient  form 
*'  of  its  being  h\3  freehold.*'  But  Moyle 
said,  «  it  is  the  better  form,  for  free* 
"  hold  rests  in  three  sorts,  and  there- 
"  fore  more  uncertain."  So  is  Ow.  51. 
Still,  however,  to  say  that  he  is  seised 
generally,  without  say mg  of  what  estate, 
is  bad  on  special  demurrer.  2  Lutw. 
1231,  1232.  Saunders  v.  Hussey.  S.  C. 
Carth.  9.     1  Ld.  Raym.  332,  333. 

(7)  An  avowry,  being  in  the  nature 
of  a  declaration,  need  not  be  averred. 
Co.  Litt  303.  a. 


(/)  [But  the  ground  on  which  the 
authority  of  the  servant  is  traversable 
is  no  more  than  this  —  to  protect  the 
person  or  property  of  a  party  from  the 
ofiicious    interference  of   a    stranger, 

VOL*  I. 


where  the  principal  might  have  been 
willing  to  waive  his  rights.  Therefore, 
when  the  act  of  the  principaUs  lawful  in 
the  country  where  it  b  done,  and  the 
authority  under  which  it  is  done  is  un- 

3  £ 


348  Potter  verms  North. 

Potter  v.  esquire,  by  reason  of  any  thing  before  alleged,  as  baSiff  of  tiie 
North.  gajj  gij.  JJenry  North  baronet,  ought  not  to  acknowledge  the 
"  .  '  ,  .  taJdns^  of  the  said  horse  in  the  said  place  in  which,  &c.  to  k 
the  place  to  be  Just,  because  he  says  that  the  said  hundred  acres  of  pasture 
Ae  ^iehold  of  y^^  ^he  appuTteuances  called  the  Delfey  are,  and  at  the  said 
Kortfa,  time  of  the  taking  of  the  said  horse  were,  the  soil  and  fireebold 

of  the  sdd  Sir  Henry  North  baronet,  as  the  said  Henry  North 

esquire  hath  above  thereof  in  pleading  allied.     But  he  the 

said  John  further  says,  that  the  said  hundred  acres  of  pastures 

with  the  appurtenances  called  the  Delfey  are,  and  at  the  said 

time  of  the  taking,  &c.  and  also  for  all  the  time  whereof  the 

but  parod  of      memory  of  man  is  not  to  the  contrary,  were,  parcel  of  the  said 

^°'  place  odled  the  Fenn,  and  for  all  the  time  aforesidd  were  parcel 

and  of  the         of  the  manor  of  MildenhaU  with  the  appurtenances  in  MUdenr 

^n^  whereof  *^^  aforesaid,  of  which  said  manor  the  said  Sir  Henry  NorA 

Sir  Henry         barouct,  loug  before  the  said  time  of  taking,  &c.  and  also  at 

■eiaed  h^ee.      ^^  ^^  ^^^  ^^  taking,  was  sciscd  in  his  demesne  as  of  fee: 

Pluntiff  adaed   and  that  he  the  said  John,  long  before  the  said  time  of  taking, 

aneient  mes-      &C.  and  also  at  the  said  time  of  taking,  &c.  was,  and  yet  is, 


^U*?**^^^^®  seised  in  his  demesne  as  of  fee,  of  and  in  an  ancient  messuage 

of  the  freehold  .  .  .  ^ 

tenemento  of      with  the  appurtcnanccs  in  MildenhaU  aforesaid,  being  one 
^e  nid  manor,  ^f  ^jj^  freehold  tenements  of  the  said  manor  of  MtldeHkaB 

JLIiTers  aneient 

freehold  mes-  aforcsaid,  and  held  of  the  said  manor  by  rent  and  services; 
Sf^MOd^  and  that  there  are,  and  for  all  the  time  aforesaid  were,  in 
manor  in  fee,  MildenhaU  aforcsaid,  divers  ancient  messuages,  being  firee- 
aerv^c^Md  ^'^^  tenements,  which  are,  and  for  all  the  time  aforesaid 
diTcn  ancient  were,  held  of  the  said  manor  of  MildenhaU  in  fee-simple  by 
mages  granted  several  rents  and  services,  parcel  of  the  said  manor;  and 
and  grantable  that  there  are,  and  for  aQ  the  time  aforesaid  were,  within 
will  of  thelord.  MildenhaU  aforesaid,  divers  ancient  messuages,  being  cus- 
tomary tenements,  parcel  of  the  sidd  manor,  granted  and 
grantable  by  the  lord  of  the  said  manor  for  the  time  being  (8), 

(8)  Where  a  copyholder  alleges  a  for  years,  or  in  fee,  the  common,  &c.  be- 

custom  within  the  manor  for  common  longs  to  them  for  the  time.    2  Saond. 

or  other  profit,  though  it  is  usual,  yet  it  326.  Hoskins  v.  Robins.    Bat  in  other 

deos  not  seem  necessary,  to  say  what  cases,  it  is  not  sufficient  to  plead  that 

estate  the  copyholders    have  in   their  the  land  is  demisable,  8cc  without  saj- 

tenements;  for  whether  it  be  for  life,  ing  for  what  estate.    Sav.  131.  pi.  201. 


questionable    there»   the  servant  who  under  the  principal,  he  violates  the 

does  it  cannot  be  made  responsible  for  statute  law  of  England.     2  Bing.  K.C 

it  in  this  country,  though  he  be  a  sub-  781.  797,  798.     Dobree  v.  Napier.   5 

ject  of  it,  merely  because,  by  so  servmg  Scott,  201.  S.  C] 
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at  the  win  (9)  of  the  Jard,  accordiDg  to  the  custom  of  the  said  Potter  v. 
manor,  by  copy  of  the  rolls  of  the  court  of  the  said  manor :       North. 

and  that  the  several  tenants  of  the  said  freehold  tenements  *        ^        ' 

being  seised  of  their  several  tenements  in  their  demesne  as  freehold  tenants 

of  fee,  and  all  (10)  those  whose  estate  they  severaUy  have  •«  entitled  by 

^',  ,*  ^  prescription  to 

in  the  same,  for  all  the  time  aforesaid,^ have  had,  together  thesoUand 

with  the  said  tenants  of  the  said  customary  messuages,  the  ^^^^ 

sole  and  several  pasture  of  the  said  one  hundred  acres  of  pas*  together  with 

ture,  for  all  their  cattle  (swine,  sheep,  and  northern  steers  Icm^^for  cer- 

excepted)  *,  kvant  and  couchaiU  upon  their  sidd  respective  tain  kinds  of 

fireehold  tenements,  every  year,  at  all  times  of  the  year,  as  to  •^xhis  is 


unne- 


their  said  several  freehold  tenements  belonging  and  apper-  cessary.    See 
taining.     And  that  in  the  same  manor  there  is,  and  for  all        ^ 

Archbishop  ofCanterhurifs  case.  Where  ficiently  descriptive  of  a  copyhold  inhe- 

the  copyhold  is  in  fee  simple,  the  usual  ritance ;  and  some  precedents  do  also 

mode  of  pleading  is,  "  that  certain  es-  add  the  words  in  tail^  for  term  of  life  or 

'<tates  (describing  them)  at  the  sud  years;  Rob.  Ent  466.  4>71.;  and  others 

^<  time  when  &c  were,  and  from  time  for  term  oflife^  or  lives,  or  years,  1  Bro. 

**  whereof  &c.  have  been,  and  yet  are,  9.  Lib.  Plac.  27.  418.   Ant^  146.   But 


^  customary  tenements  within  and  par- 
**  eel  of  the  manor  of  S.  demised  and 
''  demisable  by  copy  of  the  rolls  of  the 
<<  court  of  the  said  manor  by  the  lord  of 


these  additions  seem  unnecessary;  for 
it  would  be  no  variance  in  case  it  ap- 
peared in  evidence  that  some  of  the 
copyholds  had  at  any  time  been  granted 


*^  the  said  manor,  or  by  his  steward  of    for  a  less  estate  than  a  fee  simple.  For  it 


**  the  court  of  the  said  manor  for  the 
**  time  being,  to  any  person  or  persons 
^  willing  to  take  the  same  in  fee  simple 
"  or  otherwise^  at  the  will  of  the  lord, 
*^  according  to  the  custom  of  the  said 
**  manor.'*  The  words  tit  fee  single  or 
otherwise.  Lib.  Plac  63. 393.,  or  tit  fee 
simple  only,  Ibid.  274.,  seem  to  be  suf- 


seems  a  settled  rule,  that  where  by  the 
custom  the  lord  may  grant  in  fee  simple, 
he  may  grant  any  Jess  estate,  though 
there  never  was  such  a  grant  before. 
Co.  Litt.  52.  b.  1  Rol.  Abr.  511.  (L.). 
4  Rep.  23.  a.  1  Leon.  56.  Kempe  and 
Carter*B  case.  6  Mod.  67.  Smartle  v. 
PenhaUow.  {g)  Where  the  copyhold  is 


{g)  Although  it  is  true,  as  is  stated 
above,  that  if  there  be  a  custom  in  a 
manor  to  grant  a  copyhold  in  fee 
simple,  there  a  grant  of  a  less  estate,  as 
to  a  person  and  the  heirs  of  his  body,  b 
also  good,  yet  it  does  not  follow  that 
thb  latter  estate  will  be  an  estate  tail : 
for  after  much  discussion  it  seems  now 
to  be  considered  that  the  statute  De 
Donis  does  not  extend  to  copyholds ; 
though,  if  there  be  a  distinct  custom  in 
the  manor  to  entail  copyholds,  the  cus- 
tom co-operating  with  the  statute  will 


give  such  an  estate  all  the  qualities 
of  an  estate  talL  Ca  Litt.  by  Harg.  & 
Butl.  60.  b.  and  note  406.  3  Co.  8.  b. 
Erishv.  Beeves,  Cro.^Car.  42.  Rowden 
V.  Malster.  11  Mod.  199.  Adams  v. 
Hincloe.  5  B.  &  A.  458.  Doe  v.  Clarh. 
1  D.  &  R.  44.  S.  C.  Therefore,  if 
there  be  no  such  custom,  the  grantee 
will  not  take  an  estate  tail,  but  a  fee 
simple  conditional  at  common  law ;  and 
consequently,  as  soon  as  he  has  issue  he 
has  the  same  power  over  the  property 
as  if  he  were  seised  of  it  in  fee  simple 
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Potter  versus  North. 


Potter  r. 
North. 


and  the  several 
copyhold  te- 
nants by  cus- 
tom, together 
with  the  said 
free  tenants. 


the  time  aforesaid  was,  such  a  custom  (11)>  that  the  seyeral 
tenants  of  the  said  customary  messuages,  together  with  the 
said  free  tenants,  were  used  and  ac<;ustomed  to  have  the  sole 
and  several  pasture  of  the  said  one  hundred  acres  of  pasture 
for  all  their  cattle  (swine,  sheep,  and  northern  steers  ex- 
cepted)  levant  and  couchant  upon  their  several  customary 


for  life  or  lives  only^  there,  instead  of 
fee  simple,  it  would  be  for  life  or  lives, 
or  otherwise  as  the  custom  warrants. 
Lib.  Plac.  373.  396.  The  different 
entries  on  this  head  are  referred  to  in 
Cornwal's  Tables,  342. 

(9)  These  words  are  essential ;  for  it 
is  held  to  be  fatal  to  say,  that  the  lands 
were  demisable  by  copy  of  the  rolls  of 
the  court,  without  adding  "  at  the  toill 
''of  the  lord:'  2  Lutw.  1166.  1171. 
HiU  V.  Bolton.  If  these  words  are 
omitted,  it  will  be  intended  an  estate  in 
fee  at  common  law.  1  Lutw.  126. 
Crowther  v.  Oldfield.  I  Salk.  365.  S.C. 
But  if  the  omission  is  in  a  declaration, 
it  will  be  cured  by  a  verdict  1  Salk. 
365.  (A) 

(10)  Whoever  claims  any  common 
or  profit  in  right  of  a  freehold  estate^ 
must  prescribe  for  it  in  a  que  estate. 
See  ante,  346.  and  note  (2). 


(11)  But  where  a  copyholder  claims 
common,  or  other  profit  in  the  lords 
soil,  he  cannot  prescribe  for  it  in  his 
own  name,  on  account  of  the  baseness 
and  weakness  of  his  estate,  which,  in 
consideration  of  law,  is  only  a  tenaocy 
at  will;  neither  can  he  prescribe  in  the 
lord's  name ;  for  Ae  cannot  prescribe  for 
common  or  other  profit  in  his  own  soil: 
therefore  of  necessity  the  copyholder 
must  entitle  himself  to  it  by  way  of 
custom  within  the  manor,  as  in  thb 
case.  But  where  a  copyholder  claims 
common,  or  other  profit,  in  the  soil  <^  a 
stranger,  which  is  not  parcel  of  the 
manor,  he  must  prescribe  in  the  name  of 
the  lord,  namely,  that  the  lord  of  the 
manor  and  his  ancestor,  and  all  those 
whose  estate  he  has,  have  had  commoD) 
&c.  in  such  a  place,  for  himself  and  his 
customary  tenants,  &c. ;  for  he  has  the 
fee  of  all  [the  copyholds  of  the  manor. 


absolute.  5  B.  &  A.  462.  [4  Bing. 
N.  C.  333.  Doe  v.  Simpson.  5  Scott, 
770.  S.  C] 

(h)  The  omission  of  the  words  *'  at 
**  the  will  of  the  lord,"  distinguishes 
customary  freehold  or  tenant-right  es- 
tates from  copyholds.  In  the  north  of 
England^  tenures  of  this  kind  are  more 
common  than  in  other  parts.  Those  which 
are  held  by  copy  of  court-roll,  according 
to  the  custom  of  the  manor,  though  not 
at  the  will  of  the  lord,  pass  by  sur- 
render and  admittance,  and  were  not  de- 
visable [until  the  passing  of  the  stat. 
1  Vict.  c26.  s.  3.],  except  there  were 
a  custom  in  the  manor  which  rendered 
them  so ;  and  the  freehold  is  in  the  lord 
of  the  manor.    See  the  cases  collected 


in  4  East,  271.  Doe  v.  Huntington. 
5  East,  51.  Hoe  v.  Vernon.  3  Bos.  & 
Pull.  378.  BurreU  v.  Dodd.  7  East, 
299.  Doe  v.  Danvers.  [2  Cr.  M.  & 
R.  503.  Doe  y.  Llewellin.']  See  also 
Margrave  and  [Butler's  Co.  Litt  59.  b. 
note  L  Though  they  are  called  cus* 
tomary  freeholds,  yet  the  tenants  had 
[until  the  passing  of  the  Reform  Act] 
no  votes  at  the  election  of  knights  for 
the  shire.  See  Blackstone's  Law  Tracts, 
Considerations  on  Copyholders,  and 
31  Geo.  2.  c.  14.  And  as  to  the  effect 
of  a  purchase  of  the  seigniory  by  the 
owner  of  the  customary  estate,  see 
16  East,  406.  2ioe  v.  Briggs.  1  B.  & 
C.  448.  Doe  v.  Jackson. 
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tenements  aforesaid,  every  year,  at  all  times  of  the  year,  as  to    Potter  v. 
their  several  customary  tenements  (12)  belonging  and  apper-      North, 
taining.     And  the  said  John  being  so  seised  of  the  said  mes-  • 

suage  with  the  appurtenances  in  form  aforesaid,  he  the  said 
John,  before  the  said  time  of  taking,  &c.  put  the  said  horse  piaintiflTput 
in  the  said  declaration  specified,  being  his  own  proper  horse  j*^*^^**? 
levant  and  couchant  upon  his  said  messuage,  into  the  said  one  places 
hundred  acres  of  pasture  with  the  appurtenances,  called  the 
Delfe,  to  depasture  the  grass  there  then  growing,  and  the  said 
horse  at  the  said  time  of  taking,  &c.  was  in  the  said  one  hun- 
dred acres  of  pasture  with  the  appurtenances,  caUed  the  Delfe, 
eating  up  the  grass  there  then  growing,  untillhe  said  Henry  and  defendant 
North  esquire,  on  the  said  18th  day  of  June  in  the  said  19th  *~^  **™- 
year  of  the  reign  of  our  said  lord  the  now  king,  at  MUdenhall 
aforesaid,  in  the  said  one  hundred  acres  of  pasture  with  the 
appurtenances,  called  the  Delfe,  parcel  of  the  said  place  called 
the  Fenn,  took  the  said  horse  of  him  the  said  John,  and  the 
same  unjustly  detained,  against  sureties  and  pledges,  until, 
&c  as  he  the  said  John  above  thereof  complains  against  him; 
and  this  he  is  ready  to  verify :  wherefore  since  the  said  Henry 
North  esquire  hath  above  acknowledged  the  taking  of  the  said 
horse,  he  the  said  John  prays  judgment,  and  his  damages  on 


4  Rep.  31.  b.  Foislon  v.  Crachroode» 
6  Rep.  60.  b.  GatewarcTs  case.  Hob. 
86.  Cro.  Eliz.  890.  Pearce  v.  JBacon. 
Moor,  461.  (f)  See  the  form  of  claim- 
ing by  custonh  Winch.  Ent.  931,  932. 
1026,  1027.  Co.  Ent  10.  a.  Lib. 
Plac.  393.  2  Lutw.  1326.  Hutchinson 
V.  Jackson  ;  and  by  prescription  in  the 
lord,  Co.  Ent  9.  Winch.  Ent  971,  972. 
Lib.  Plac  373,  374.    2  Lutw.  1327. 

(12)  It  is  not  necessary  to  say,  that 
the  common  or  other  profit  belongs  to 
the  customary  estate  ;  for  as  all  the  pre- 


cedents are,  tanquam  ad  tenementa  sua 
custumaria  spectanty  it  is  held  sufficient 
to  plead  it  so;  though  in  strictness, 
when  common,  &c.  is  claimed  within 
the  manor  on  the  lord's  soil,  it  properly 
belongs  to  the  estate ;  and  if  the  copy- 
holder enfranchise  the  copyhold,  the 
common,  &c.  is  lost  (k)  Indeed,  where 
he  claims  it  out  of  the  manor,  it  belongs 
to  the  land,  and  not  to  the  estate^  and 
it  is  not  lost  by  the  enfranchisement  of 
the  copyhold.  1  Salk.  366.  Crowther 
V.  Oldjfield.    2  Ld.  Raym.  1225. 


(i)  [The  lord  may  have,  in  respect  of 
the  common  land  in  his  own  manor,  a 
right  to  turn  his  own  cattle  upon  the 
common  of  an  adjoining  manor.  5  B.  & 
C.917.  Seftonv.Court.  8  D.  &  R.  741. 
S.C.] 

(A)  But  where  a  copyhold  tenement, 
to  which  a  right  of  common  was  an- 


nexed, having  vested  in  the  lord  by 
forfeiture,  he  re-granted  it  as  copyhold 
with  the  appurtenances;  it  was  held, 
that  having  always  continued  demisable, 
while  in  the  hands  of  the  lord,  it  was  a 
customary  tenement^  and  as  such  was 
still  entitled  to  right  of  common.  3  B. 
&  A.  153.  Badger  y.Ford. 
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Potter  versus  North. 


Potter  v. 
North. 


Demurrer. 


Joinder. 


[  350] 


Curia  adviMort 
tmlL 


occasion  of  the  taking  and  detaining  of  the  said  horse  to  be 
adjudged  to  him^  &c. 

And  the  said  Henry  North  says,  that  the  said  plea  bj  the 
said  John  Potter  in  manner  and  form  aforessdd  above  pleaded 
in  bar  to  the  cognisance  of  him  the  said  Henrys  and  the  mat- 
ter in  the  same  contained,  are  not  suffident  in  law  to  bar  him 
the  said  Henry  from  having  a  return  of  the  said  faorse^  to 
which  he  the  said  Henry  North  esquire  has  no  neceseitj,  nor 
is  he  bound  by  the  law  of  the  land  in  any  manner  to  answ^*; 
and  this  he  is  ready  to  verify ;  wherefore,  for  want  of  a  suf- 
ficient plea  in  bar  in  this  behalf,  he  the  said  Henry ^  as  befcne, 
prays  judgment,  and  a  return  of  the  said  horse,  together  with 
his  damages,  costs,  and  charges  by  him  in  this  behalf  sus- 
tained, according  to  the  form  of  the  statute  aforesaid,  to  be 
adjudged  to  him,  &c. 

And  the  said  John  Potter  says,  that  the  said  plea  by  the 
&aXA.John  Potter  in  manner  and  form  aforesaid  above  pleaded  in 
bar  to  the  said  cognisance  of  the  said  Henry y  and  the  matter 
in  the  same  contained,  are  good  and  sufficient  in  law  to  bar  him 
the  said  Henry  from  having  a  return  of  the  said  horse  ;  which 
said  plea,  and  the  matter  in  the  same  contained,  he  the  said 
John  Potter  is  ready  to  verify  and  prove,  as  the  court,  &c. 
and  because  the  said  Henry  North  esquire  does  not  answer  the 
said  plea,  nor  in  anywise  deny  the  same,  he  the  siud  John  /W- 
tery  as  before,  prays  judgment,  and  his  damages  on  oocamon 
of  the  taking  and  imjust  detaimng  of  the  said  horse  to  be  ad- 
judged to  him,  &c.  But  because  the  court  of  our  said  lord 
the  king  now  here  is  not  yet  advised  of  giving  their  judgment 
of  and  upon  the  premises,  a  day  thereof  is  given  to  the  said 
parties,  before  our  lord  the  king,  imtil  the  Morrow  of  the 
Holy  Trinity y  wheresoever,  &c.  to  hear  their  judgment  of  and 
upon  the  premises,  because  the  court  of  our  lord  the  king  here 
is  thereof  not  yet,  &c. 


Case  58. 

S.C.  lLev.268. 
1  Vent.  383. 
2Keb.513.5l7. 
A  prescription 
by  the  freehold 
tenants,  and  a 
custom  by  the 
copyholders, 
of  a  manor  to 


Potter  verstLs  North. 

REPLEVIN  by  Potter  against  NoHh  for  the  taking  and 
detaining  of  a  horse  of  the  plaintiff,  18th  June^  in  the 
1 9th  year  of  the  now  king,  at  MUdenhaU  in  Suffolk^  in  a  pkce 
there  called  the  Fenn,  &c  The  defendant  makes  cognisance 
as  bailiff  to  Sir  Henry  North  baronet,  because  he  says  that  the 
place  called  the  Fenn  contains  ten  thousand  acres  of  meadoW| 
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whereof  a  place  called  the  Delfej  containing  one  hundred    Pottbr  v. 
acres,  is,  and  from  time  whereof,  &c  has  been  parcel,  which      North. 
is  the  freehold  of  the  said  Sir  Henry  Norths  wherefore  he  took  ' 
the  horse  there  damage  feasant,  &c.     The  plaintiff  pleads  in  jMufvrs  of  land 
bar  to  the  cognisance,  and  confesses  that  the  place  called  the  f^  ^  ^^ 
Delfcy  is  parcel  of  the  said  fenn,  and  that  it  was  the  freehold  sion  of  the  lord 
of  the  said  Sir  Henry:  but  he  further  says  that  the  said  one  goa°'^^|^**'® 
hundred  acres  called  the  Delfe  are,  and  from  time  whereof,  good. 
&c  were,  parcel  of  the  manor  of  Mildenhall,  whereof  the  said 
Henry  was  seised  in  fee.     And  that  the  plaintiff  at  the  said 
time  when,  &c  was  seised  of  an  ancient  messuage  with 
the  appurtenances  in  MildenhaU,  being  one  of  the  freehold 
tenements  of  the  said  manor,  and  held  of  the  same  manor  by 
rents  and  services,  in  his  demesne  as  of  fee ;  and  that  there 
are,  and  from  time  whereof,  &c  were,  divers  ancient  mes- 
suages, being  freehold  tenements,  held  of  the  said  manor  in 
fee-simple  by  rents  and  services,  parcel  of  the  said  manor ; 
and  that  there  are,  and  from  time  whereof,  &c.  were,  divers 
ancient  messuages,   being  customary  tenements  of  the  said 
manor,  grantable  by  copy  of  court-roll.  And  then  the  plaintiff 
lays  a  prescription,  that  the  several  tenants  of  the  several  free- 
hold tenements,  being  seised  of  the  said  tenements  in  their  de- 
mesne as  of  fee,  "  and  all  those  whose  estate  they  severally 
"  have  in  the  same,  for  all  the  time  aforesaid  have  had,  toge- 
'^  ther  with  the  tenants  of  the  said  customary  messuages,  the 
*'  sole  and  several  pasture  of  the  said  one  hundred  acres  of 
"  pasture,  being  the  place  called  the  Delfe,  for  all  their  cattle       [  S51  ] 
(swine,  sheep,   and   northern  steers   excepted)  levant  and 
couchant  upon  their  several  freehold  tenements,  every  year 
and  at  all  times  of  the  year,  as  to  their  several  freehold  tene- 
ments belonging  and  appertaining."     And  he  further  lays  a 
custom  within  the  said  manor,  ^^  that  the  several  tenants  of  the 
"  said  customary  messuages,  together  with  the  said  freehold 
'*  tenants,  have  been  used  and  accustomed  to  have  the  sole 
'*  and  several  pasture  of  the  said  one  hundred  acres  of  pasture, 
'^  being  the  place  where,  &c.  for  all  their  cattle  (swine,  sheep, 
*^  and  northern  steers  excepted)  levant  and  couchant  upon 
**  their  several  customary  tenements,  every  year,  at  all  times 
**  of  the  year,  as  to  their  several  customary  tenements  belong- 
**  ing  and  appertaining."     And  the  plaintiff  fiulher  says,  that 
being  so  seised  of  his  said  messuage,  he  put  in  his  horse, 
which  was  levant  and  couchant^  &c.  to  depasture  the  grass 
there  growing:   and  that  afterwards,  to  wit,  at  the  time 
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Potter  v.  when,  &c.  the  defendant  of  his  own  wrong  took  and  detained 

North.  him,  as  he  has  before  declared,  &c. ;  upon  which  bar  to  the 

'  cognisance  the  defendant  demurred  in  law. 
ihedSeudml         ^^^  ^^  was  argucd*  by  North  king's  counsel  for  the  de- 

♦  See  his  argu-  fendant,  that  the  bar  was  not  good  for  several  reasons ;  1.  That 

1  Vent  383.  the  freehold  tenants,  and  the  copyholders,  cannot  join  ia 
Query,  Whether  claiming  one  entire  interest.     2.  That  an  entire  thin£c  cannot 

freehold  and         ,         ,    .        ,  .      .  j  i  -^ 

copyhold  te-  be  clauned  by  prescription  and  custom  together,  as  is  done  in 
nants  can  join     ^j^j^  ^^^^^ .  ^^j.  ^j^^  errant  to  the  freehold  tenants,  and  the  usage 

m  claiming  one  o  ^  '  ° 

entire  interest?  of  the  copyholders,  could  liot  begin  together.  3.  That  the 
ZZ^'^ZZ  owner  of  the  soil  cannot  be  whoUy  excluded.  4.  That  it  k 
be  claimed  by  a  ncw  invention  to  exclude  the  lord  from  his  own  soil ;  for 
andcustom  although  he  may  be  stinted,  as  in  Yel.  129.  f,  yet  he  cannot 
together?  be  totally  cxcludcd  at  all  times,  but  only  for  a  certain  limited 

Pargirer.  ^'  time,  as  in  the  books  of  Hutt.  £ep.  45.  J ;  3  Edw.  3.  29,  30.; 
i  Pitt  V.  Chick.    15  Edw.  2.;  Prescription  51.;  46  Edw.  3.  21.;    Co.  Litt 

122.  a.  5.  It  is  contrary  to  the  nature  of  common,  or  feed- 
ing, to  be  appendant  or  appurtenant  to  a  house,  but  it  ought 
to  be  appendant  or  appurtenant  to  land ;  for  a  house  is  for  the 
habitation  of  men,  and  not  for  cattle  to  he  levant  ond  couchant 
thereon,  and  common  or  feeding  is  to  be  taken  by  the  mouth 
of  cattle  levant  and  couchant  upon  the  land,  and  not  upon 
a  house.  §  But  true  it  is  that  a  man  may  prescribe  for  com- 
§  See  ante,  346.  mou  in  gross,  but  then  he  must  not  prescribe  for  cattle  lev€aU 
H  Tbisisde-      and  couchant  in  any  place;  1  Inst   121.  b.  11      6.   By  this 

tailed  in  Mellor  .      .  .  ^     ^^ 

V.  Spateman,  prescription  and  custom  the  lord  will  be  totally  excluded,  and 
*°*r'  V^9  1      *'^®  ^^  ™*y  ^®  waste  to  the  prejudice  of  the  commonwealth ; 

for  the  tenants  by  their  own  prescription  and  custom  do  not 
claim  the  sole  pasture  but  for  certain  cattle  which  are  to  be 
levant  and  couchant  upon  their  messuages ;  and  if  there  be  no 
such  cattle  in  any  year,  then  the  land  will  be  waste ;  for  the 
lord  cannot  intermeddle,  and  the  tenants  have  only  the  herb- 
age for  the  mouths  of  their  cattle  levant  and  couchant,  &€.  (1) 
Therefore,  if  they  have  not  cattle  enough  to  feed  all  the  pas- 
ture, the  residue  will  be  wasted,  and  so  the  prescription  and 
custom  are  bad.  For  a  prescription  for  sole  pasture  for  all  the 

•  Secantca,28,  year  Ought  to  bo  generally  for*  all  cattle,  and  not  restrained 

2  Saund.  324.  to  any  limited  number ;  but  otherwise  it  is  of  common ;  for 
Hoskins  v.  there  the  levancy  and  couchancy,  or  other  restriction,  is  the 
vancy  and  cou-    Standard,  or  metwand,  of  the  quantum  of  common  which  is 


(1)  And  a  person,  who  has  only  pas-     cannot  license  the  cattle  of  a  stranger 
tare  for  his  cattle  levant  and  couchant,    to  feed  there.    2  Leon.  202. 
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only  a  part  of  the  herbage,  and  the  lord  has  the  rest.     But    Potter  v. 
where  all  the  herbage  is  claimed,  it  will  be  absurd  to  limit  it       North. 
to  a  certain  number  or  kind  of  cattle :  for  by  this  reason  all  ' 
the  herbage  may  be  claimed  for  two  or  three  cattle  only;  rtanSirdofthe 
whereas  if  any  great  number  of  cattle  whatever  be  put  in,  the  quant**™  of 

«i<.  ^  i«i*  1*11      common  which 

lord  has  no  wrong  done  to  him,  his  tenants  haymg  the  sole  the  commoner 
pasturage  for  the  whole  year :  but  if  the  sole  pasturage  is  "  T^^^  *?' 
claimed  for  a  certain  time  only,  then  such  grass  as  is  not  de-  has  the  rest 
pastured  by  those  cattle,  is  left  for  the  benefit  of  the  lord, 
7.  That  this  prescription  is  not  good,  because  it  cannot  com- 
mence by  grant  at  this  day ;  for  it  Is  contrary  to  the  nature  of 
a  grant,  to  grant  an  entire  thing,  and  yet  restrain  the  grantee 
from  haying  it,  except  by  the  mouths  of  his  cattle  levant  and 
couchant  upon  his  messuage,  and  for  no  others.     And  there- 
fore if  the  grantee  have  not  such  cattle  levant  and  couchanty 
he  loses  the  benefit  of  his  grant,  and  yet  the  grantor  will  not 
have  it,  but  the  pasturage  will  be  utterly  lost,  in  prejudice  of 
the  public  good :  and  then  if  it  cannot  be  good  by  grant,  it 
cannot  be  good  by  prescriptiony  and  so  the  prescription  is  bad : 
and  much  more  was  said  to  shew  that  the  bar  was  not  good. 

Coleman,  of  counsel  with  the  plaintiff,  urged,  that  the  bar  Argument  for 
to  the  cognisance  was  good,  and  said  that  the  prescription  P  "^"  ^  ' 
and  custom  might  well  commence ;  for  it  was  first  the  usage 
of  the  copyholders,  which  did  not  exclude  the  lord,  and  then 
the  grant  of  the  lord  to  the  freehold  tenants,  whereby  he 
granted  to  them  the  sole  pasturage  together  with  the  copy- 
holders, and  excluded  himself,  and  so  the  prescription  com- 
menced at  first.     And  he  further  said,  that  although  the  sole       [  S53  3 
pasturage  is  restrained  to  be  taken  by  the  mouths  of  the  cattle 
levant  and  couchant,  which  prima  Jacieeeeins  to  he  but  a  mere 
common,  yet  it  is  but  evidence  of  a  common  ;  and  the  defend- 
ant, having  demurred  to  it,  has  confessed  the  truth,  as  the 
plaintiff  has  alleged  it,  that  it  is  a  sole  pasture.     And  it  wiU 
not  be  intended  but  that  the  cattle  levant  and  couchant,  &c 
are  sufficient  to  depasture  all  the  herbage ;  and  then  the  pre- 
scription is  reasonable  enough.     And  it  was  well  argued  by   A  prescription 
him,  and  a  case  cited  by  him  to  be  in  Trin.  1654,  BoL  549.  in  fo"ft»W-.«>""f 
this  court,  where  a  man  clauned  a  iold*coursc,  m  exclusion  of  the  owner  of 
the  owner  of  the  soil  by  prescription,  and  adjudged  good.  ^^1^^  ^^^^ 

And  the  court  seemed  to  incline  that  the  plea  and  pre- 
scription was  good.  (2)    But  they  directed  that  there  should 


(2)  It  has  been  long  since  settled,     sole  and  several  pasture,  vesture,  or 
that  a  man  may  prescribe  to  have  the    herbage^c^  a  limited  time  in  every  year, 
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Potter  v,    be  a  trial  at  bar  to  try  the  truth  of  it,  to  which  it  was  oon- 
NoRTH.      Bcnted. 

'  And  afterwards,  in  Easter  term  a  trial  at  bar  was  had,  but 


in  exclusion  of  the  owner  of  the  soil. 
Fitz.  Prescription,  51.  Co.  Litt.  122.  a. 
2  Rol.  Abr,  267.  (L.)  pL  6.  Winch's 
Rep.  6.  Sir  George  Sparke's  case.  S.  C. 
Hutt.  45.  PiU  v.  Chiclu  But  it  was. 
for  some  time  a  question,  whether  a 
prescription  for  a  sole  and  several  pas- 
ture, &c«  in  exclusion  of  the  owner  of 
the  soil  ybr  the  whole  year  was  good.  In 
Vaugh.  251.  NorOi  v.  Coe,  S.  C.  1  Lev. 
253.  the  court  of  Common  Pleas  was 
equally  divided  upon  it;  but  in  the 
principal  case,  the  court  of  K.  B.  in« 
dined  to  think  the  prescription  might 
be  supported ;  and  in  Hoshins  v.  Robins, 
2  Saund.  324.  S.  C.  2  Lev.  2.  Pol- 
lexf.  13.  1  Mod.  74.  it  was  adjudged  that 
the  prescription  was  good ;  for  it  does 
not  exclude  the  lord  from  all  the  profits 
of  the  land,  as  he  is  entitled  to  the 
mines,  trees,  and  quarries ;  and  the  law 
has  been  so  considered  ever  since,  (k) 
So  a  tenant  may  prescribe  to  have  all 
the  thorns  growing  upon  such  a  place, 
in  exclusion  of  the  owner  of  the  soil. 
Cro.  Jac.  256.  Dowglass  v.  KendaL 
But  a  man  cannot  prescribe  to  have 
common  eo  nomine  for  the  whole  year,  in 
exclusion  of  the  lord ;  for  this  is  held  to 
be  repugnant  to  the  nature  of  the  thing. 


Co.  Litt  122.  a.  1  RoL  Abr.  396.  (A.) 
pU  1,  2.  2  Rol.  Abr.  267.  pL  3.  1  Lev, 
268.  PaUer  v.  North.  1  Vent  395. 
However,  it  is  said,  that .  the  lord 
may  by  custom  be  restrained  to  a  qua* 
lified  right  of  common  during  Sipart  of 
the  year.  As  where  the  custom  was, 
that  the  lord  had  the  place  solely  to 
himself  until  Lammas^day^  and  from 
that  time  it  was  common  to  the  tenants 
of  the  manor,  and  the  lord  himself 
should  only  put  in  three  horses,  &&; 
this  custom  was  held  good,  and  by  the 
better  opinion,  a  commoner  may  dis- 
train the  lord's  supernumerary  cattle. 
Yelv.  129.  KenruA  v.  Pargiter.  S.  C. 
1  Brownl.  187.  Cro.  Jac  208.  S.C. 
cited  Cro.  Jac.  257.  Dowglass  v.  Ken^ 
dal.  So  it  is  said,  the  lord  may  be  re* 
strained,  together  with  the  commoners, 
from  using  the  common  at  all  during  a 
part  of  the  year.  As  where  the  custom 
was,  that  the  common  should  lie  fallow 
and  haiued  every  second  year  until 
Lady^day  after  the  corn  is  cut  and  ear* 
ried  away,  the  custom  was  held  good,  and 
that  a  commoner  may  distrain  the  lord's 
cattle  which  are  found  in  the  common 
against  the  custom.  1  RoL  Abr.  405, 
406.  Trueloch  v.  White,  (/)    And  lasUy* 


(A)  [Such  a  right  is  capable  of  being 
granted  away,  and  does  not  necessarily 
descend  to  the  heirs  of  him  who  has  it 
e  M.  hW.  536.  Welcome  v.  Upton. 
Where  the  prescriptive  right  is  for  the 
tenant  and  occupier  of  the  farm  of  J9., 
to  have  *'  the  sole  and  exclusive  right  of 
*^  pasture  and  feeding  of  sheep  and 
'<  lambs  *'  on  Z.,  as  to  the  farm  of  JB, 
belonging  and  appertaining,  the  lord  still 
has  an  interest  in  the  consuming  by  the 
mouths  of  his  horses  and  cattle  what* 
ever  is  npt  required  for  the  sheep  and 


lambs  levani  and  couehani  on  the  farm 
of  JS. ;  and  therefore  the  tenant  of  that 
farm  has  no  right  to  take  in  the  sheep 
and  lambs  of  other  persons  to  pasture 
onZ.  6  A.  &  E.  6S0.  Jones  Y. Richasd. 
6  Nev.  &  M.  866.  S.  C] 

(/)  So  where  A.  and  JB,,  having  lands 
in  a  common  field  and  right  of  common 
interchangeably  over  each  others  land, 
agreed  not  to  exercise  their  rights  for  a 
certain  time,  it  was  held  that  A.  might 
distnmB.'BCBtile  damage feasanL  3H. 
Black.  4.  Whiteman  v.  King. 
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the  tenants  conld  not  prove  their  title  as  they  had  alleged  it,    Potter  v. 
wherefore  the  lord  had  a  verdict,  and  so  there  was  no  judg-      North. 
ment  in  this  case  upon  the  demurrer.  ' 


it  is  said  to  have  been  held  clearly,  that 
the  commoners  may  prescribe  to  have 
common  in  exclusion  of  the  hrdy  for  a 
part  of  the  year.  2  Rol.  Abr.  267.  (L.) 
pi.  1.  (m) 

The  interest  which  a  commoner  has 
in  the  common  is,  in  the  legal  phrase, 
to  eat  the  grass  with  the  mouths  of 
hb  cattle.  He  must  not  meddle  at  all 
with  the  soil,  nor  with  its  fruit  and  pro- 
duce, even  though  it  may  eventually 
improve  and  meliorate  the  common. 
1  Rol.  Abr.  406.  pi.  10.  12  H.  8.  2.  a. 
Sir  Simon  de  Harcouris  case.  There- 
fore he  cannot  cut  the  grass,  wood, 
bushes,  fern,  or  other  thing  growing  on 
the  common ;  nor  can  he  cut  the  mole- 
hills, or  make  fish-ponds  there.  12  H.  8. 
2.  a.  per  Brooke  J.  2  Leon.  202.  Godb. 
182.  pi.  258.  Anon.  Bridg.  10.  Sambom 
V.  HarilOf  per  Bridgman  arg.,  but  his 
argument  is  supported  by  the  author- 
ities there  cited.  2  Bulst.  116.  CarriU 
V.  Padu  1  Sid.  251 .  Howard  v.  Spencer. 
It  is  said  in  1  Brownl.  228.,  that  if  the 
common  be  full  of  mole-hills,  a  commo- 
ner may  dig  them  down ;  and  if  the  lord 
make  a  pond  in  the  common,  a  com- 
moner may  dig  and  let  the  water  out : 
but  this  seems  contrary  to  the  au- 
thorities, and  particularly  to  1  Sid.  251. 
Howard  v.  Spencer^  and  to  the  cases  of 
Cooper  y.  Marshall^  and  Sadgrove  v. 
Kirhy,  hereafter  mentioned.  So  if  the 
lord  plant  trees  on  the  common,  and 
the  commoner  thereby  cannot  have  his 
common  so  beneficially  as  he  ought,  he 


cannot  cut  them  down;  for  they  are 
part  of  the  soil  itself,  being  the  fruit 
and  produce  of  the  soil ;  but  he  must 
bring  an  action  on  the  case,  or  an  as- 
size. 6  T.  R.  483.  Sadgrove  v.  Kirhy^ 
affirmed  in  the  Exchequer  Chamber. 

1  Bos.  &  Pull.  Rep.  IS.  So  if  the 
lord's  rabbits  on  a  common  increase  so 
much  that  there  is  not  a  sufficiency  of 
common  left,  a  commoner  cannot  fill 
up  the  coney-burrows ;  for  it  would  be 
a  meddling  with  the  soil,  and  a  judging 
for  himself;  but  he  must  have  recourse 
to  his  action  against  the  lord.  1  Burr. 
259.  Choper  v.  Marshall  S.  C.  2  Wib. 
51.  1  Rol.  Abr.  405.  pL  3.  Much  less 
can  a  commoner  kill  the  rabbits  to  pre- 
vent their  increase  to  the  prejudice  of 
the  common.  1  Rol.  Abr.  405.  pi.  1,  2. 
Hodson  Y.GrisseL  S.  C.  Cro.  Jac  195L 
Yelv.   104.  S.  C.  cited   1  Lutw.   108. 

2  Leon.  20S.  It  is  the  policy  of  the  law 
not  to  allow  commoners  to  abate  except 
only  in  few  cases.  The  abator  is  a 
judge  in  his  own  cause,  which  ought 
seldom  to  be  permitted,  whereas  an 
action  will  best  ascertain  the  just  mea- 
sure of  the  damages  he  has  sustained. 
The  cases  where  the  law  allows  an 
abatement  by  a  commoner  are^  where 
the  acts  of  the  lords  are  directly  con- 
trary to  the  nature  of  the  common. 
For  by  the  grant  of  it,  the  grantor 
gives  every  thing  which  is  incident  to 
the  enjoyment  of  the  grant,  such  as 
free  ingress,  egress,  &c.  Therefore,  if 
the  lord  erect  a  wall,  gate,  hedge,  or 


(m)  [4  B.  &.  C.  750.  Bex  v.  ChurckiU. 
6  D.  &  R.  635.  S.  C.  As  to  the  non- 
liability of  the  commoners  to  the  poor 
rate  in  such  cases,  see  Ibid.,  and  9  A. 
&  £.  444.  Bex  v.  Alnwick.  1  P.  &  D. 
343.  S.  C,  -^  A  man  can  prescribe  only 


for  what  lies  in  grant ;  and  not  for  land 
or  other  corporeal  hereditament,  such 
as  a  right  to  a  given  substratum  of  coal 
lying  under  a  certain  close.  11  M.  & 
W.  33.  Wilkinson  v.  Proud.'\ 
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fence  around  the  common,  to  prevent 
the  commoner's  cattle  from  going  into 
tlie  common^  the  commoner  may  abate 
the  erection,  because  it  is  inconsistent 
with  the  terms  of  the  grant.  2  Rol. 
Abr.  145.  (W.)  pi.  2.  1  Burr.  259. 
Cooper  V.  Marshall.  6  T.  R.  485. 
Sadgrove  v.  Kirhy,  The  power  of 
abatement  in  this  case  seems  analogous 
to  other  cases  where  the  acts  done  are 
inconsistent  with  the  terms  of  the  grant ; 
as  if  the  grantor  of  a  tray,  &c.  stops  it 
up,  the  grantee  may  abate  the  erection. 
So  where  the  commoner  is  deprived  of 


pari  of  his  common,  by  the  erection  of 
a  wall,  gate,  or  hedge  upon  the  common 
itself,  it  seems  he  may  abate  the  erection; 
for  it  deprives  him  of  his  common,  and 
forms  no  part  of  the  soil  of  the  common ; 
and  by  such  abatement  the  commoner 
does  not  at  all  meddle  with  the  soil. 
2  Mod.  65.  Mason  v.  Casar.  2  Inst 
88.  Litt.  Rep.  38.  And  yet  as  the  lord 
may  approve,  leaving  a  sufficiency  of 
common,  the  commoner  acts  at  the 
peril  of  being  punished  in  an  action  of 
trespass,  provided  the  lord  has  left  a  suf- 
ficiency of  common,  (n)     It  is  said,  that 


(n)  A  person  seised  in  fee  of  the 
waste  may  approve,  although  he  be  not 
lord.  3  T.  R.  445.  Glover  v.  Lane. 
[So  may  the  owner  of  a  common  pur 
autre  vie.  9  M.  &  W.  830.  Patrick 
v.  Stubbs.']  But  there  can-  be  no  ap- 
provement against  the  tenants  of  a 
manor  who  have  a  right  to  dig  gravel 
on  the  wastes,  and  take  estovers ;  2  T. 
R.  391.  Duberley  v.  Page;  nor  against 
common  of  turbary.  1  Taunt.  435. 
Grant  v.  Gunner.  [However,  though 
without  a  custom  there  cannot  be  an 
approvement  against  common  of  tur- 
bary, it  seems,  that  such  a  power  of 
approvement  may  exist  by  custom.  7  B. 
&  C.  346.  Arlett  v.  Ellis.  9  D.  &  R.  897. 
S.C.]  The  lord  may  approve  against 
common  of  pasture  by  the  Statute  of 
Merton,  20  H.  3.  c.  4.,  notwithstanding 
there  may  be  other  rights  of  common 
against  which  he  cannot  approve.  6  T. 
R.  741.  Shakespear  v.  Peppin.  And  a 
custom  for  tenants  to  approve  by  the 
lord's  consent,  and  by  presentment  of 
the  homage  of  the  court  baron,  does 
not  restrain  the  lord's  right  to  approve. 
2  T.  R.  392.  note.  [The  approvements 
which  are  made  under  the  Statute  of 
Merton  must  be  of  freeholds.  But  a  spe- 
cial custom  to  inclose  copyholds  to  be 
granted  according  to  the  custom  of  the 
manor,  leaving  a  sufficiency  of  common, 


is  good  ;  and  it  lies  on  the  lord,  or  his 
grantee,  to  shew  that  a  sufficiency  of 
common  was  left     7  B.  &  C.  346.  375. 
The  lord  or  other  owner  of  the  common 
may,  by  stat  Westm.  2.,  erect  thereon 
a  house  necessary  for  the  habitation  of 
beast-keepers  for  the  care  of  the  cattle 
of  himself  and  the  commoners,  or  a 
house  necessary  for  the  habitation  of  a 
woodward  to   protect  the  woods  and 
underwoods  on  the  common,  though  the 
statute  in  terms  mentions  only  wind- 
mills,   sheep-houses,   cow-houses,  and 
the  enlargement  of  the  necessary  court 
or  curtilage;  for  these  instances  are 
merely  put  in  the  statute  by  way  of 
example.     9  M.  &  W.  830.    With  re- 
spect to  inclosing  common  for  a  cu^ 
tilage,  that  means  that  the  lord  has  a 
right  of  Inclosing  so   much  common 
only  as  is  necessary  for  his  own  mansion 
house.     9  M.  &  W.  837.  per  Parke  B.] 
The  lord  may  dig  clay-pits  on  the  com- 
mon without  leaving  sufficient  herbage, 
if  it  can  be  proved  that  such  right  has 
been  iromemorially  exercised.    5  T.  R. 
41 1 .  Baieson  v.  Green.   So  he  may,  with 
the  consent  of  the  homage,  grant  part 
of  the  soil  for  building,  if  the  exercise 
of  the  right  be  immemorial.    5  T.  R. 
417.  note,  Folkard  v.  ffemmett.    But  a 
custom  for  the  lord  to  grant  leases  of 
the  waste  of  the  manori  without  restric- 
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where  the  lord  makes  a  hedge  or  other 
erection  upon  ike  common,  the  commoner 
may  abate  the  whole  (o)  ;  but  where  it 
U  made  upon  other  land^  which  is  no 
part  of  the  common,  but  surrounds  the 


common,  he  can  only  abate  so  much  of 
the  erection,  as  to  make  a  way  for  his 
caltle  to  go  into  the  common.  15  H.  7. 
1 0.  b,  pi.  1 8.  29  Edw.  3. 6.  2  Inst.  88. 
2  Mod.  65.  McLson  v.  C<Bsar. 


tion,  is  bad  in  point  of  law.  3  B.  &  A. 
153.  Badger  v.  Ford.  [So  a  custom 
to  inclose  the  waste  without  limit  or 
restriction  is  bad,  as  being  inconsistent 
with  the  rights  of  the  commoners.  7  B. 
&  C.  346.  —  Common  of  turbary  must 
be  enjoyed  in  respect  of  an  ancient 
messuage ;  and  in  pleading  the  right,  it 
must  be  restricted  to  the  necessities  of 
the  dwelling-house  in  respect  of  which 
it  is  claimed,  on  the  same  principle  that 
right  of  common  of  pasture  must  be  re- 
stricted to  the  cattle  levant  and  couchant 
on  the  land  in  respect  of  which  the  right 
is  claimed.  See  3  Y.  &  Jerv.  93.  At- 
torney-General V.  Gauraleur^  Inclo- 
sures  are  now  generally  carried  on 
under  private  acts  of  parliament,  sub- 
ject to  and  adopting  the  provisions  of 


the  General  Inclosure  Act,  41  Geo.  3. 
c.  109.  [6  &  7  W.  4.  c.  115.  3  &  4 
Vict  c31.] 

(o)  [Accordingly,  it  was  held  in 
7  B.  &  C.  346.  Arleti  v.  EUxb.  9  D.  & 
R.  897.  S.  C.  that  where  a  fence  has  been 
erected  upon  a  common,  inclosing  and 
separating  parts  of  that  common  from 
the  residue,  and  thereby  interfering  with 
the  rights  of  the  commoners,  they  are 
not  in  law  restrained,  in  the  exercise 
of  those  rights,  to  pulling  down  so  much 
of  that  fence  as  it  may  be  necessary 
for  them  to  remove  for  the  purpose  of 
enabling  their  cattle  to  enter  and  feed 
upon  the  residue  of  the  common,  but 
they  are  entitled  to  consider  the  whole 
of  that  fence  as  a  nuisance,  and  to  re- 
move it  accordingly.] 


Toomes,  Administrator  of  Toomcs,  nerms  Case  59. 

Etherington. 

Vi^^.  fftemth  (1)  Car.  11.  Regis.     Rol.  291. 

^^UR  lord  the  king  hath  sent  to  the  sheriff  of  iowrfoTi  his  Scire  facias. 
^^  writ  close  in  these  words,  to  wit ;   Charles  the  Second, 
by  the  grace  of  God,  oiEnglandy  Scotland,  France,  and  Ireland^ 
king,  defender  of  the  faith,  &c.  to  the  sheriffs  of  London, 


greeting ;  whereas  William  Toomes  esquire,  lately,  in  the  court 
of  the  late  keepers  of  the  liberties  of  England  by  authority  of 
parliament,  in  the  upper  bench  at  Westminster,  without  the 
writ  of  the  said  keepers,  and  by  the  judgment  of  the  said  court, 
recovered  against  Robert  Etherington  of  Chelsey,  in  the  county 


A  judgment  re- 
covered by  Wil- 
liam Toomes  in 
the  upper  bench 
against  defend- 
ant for  20002. 
debt  and  21«. 
damages ; 


(1)  In  the  two  former  editions  it  is 
the  eighteejUh  year,  but  it  seems,  from 
what  is  said  in  page  362*  and  also  from 


1  Lev.  120.  and  1  Sid.  167.  that  it  is  a 
mistake,  and  should  be  the  fifteenth  in- 
stead of  the  eighteeniii  year. 


353^ 


Toomes  versits  Etherington. 


TOOMES  V. 

Ethering- 
ton. 


said  William 
Toomes  died 
intestate,  and 
Richard 
Toomes  is  his 
administriitor. 


[  354  ] 


The  sherifis  are 
commanded  to 
give  the  de- 
fendant notice 
to  be  at  West- 
minster on,  &c. 


SherifTs  return 
that  defendant 
has  nothing, 
&e.  and  is  not 
found. 


4Ua9  Metre 
fadat* 


of  Middlesex^  gent,  by  the  name  of  Robert  Etherington  of 
Chelsey  gent,  otherwise  caJled  Robert  Etherington  of  Chelsey 
aforesaid^  gent.  2000Z.  of  debt,  and  also  21  shillings  for  his 
damages  which  he  had  sustained  as  well  on  the  occaaon  of 
the  detention  of  that  debt,  as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  he  is  convict- 
ed, as  appears  to  us  of  record ;  and  afterwards  the  said  ffU' 
liam  died  intestate,  after  whose  death  administration  of  all 
and  singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  William  at  the  time  of  his  death,  by  WUUami 
by  Divine  Providence,  archbishop  of  Canterbury y  primate  of  all 
England,  and  metropolitan,  at  London,  to  wit,  in  the  pariah 
of  St  Marg-le^Bow  in  the  ward  of  Cheap,  on  the  27th  day  of 
May  in  the  year  of  our  Lord  1660,  was  committed  to  one 
Richard  Toomes  gent. ;  and  now  on  the  behalf  of  the  ssud 
Richard,  in  our  court  before  us,  we  have  been  given  to  under- 
stand that,  although  judgment  be  thereof  given,  yet  execution 
of  the  debt  and  damages  still  remains  to  be  made  to  him,  in 
delay  of  the  said  fiedthful  administration,  wherefore  the  sud 
Richardhas  besought  us  to  provide  for  him  a  fit  remedy  in  this 
particular;  and  we,  being  willing  that  what  is  just  in  this 
particular  should  be  done,  command  you,  that,  by  good  and 
lawful  men  of  your  bailiwick,  you  cause  it  to  be  made  known 
to  the  said  Robert  that  he  may  be  before  us  at  fFestminsterm 
Wednesday  next  after  fifteen  days  of  Easter,  to  shew  if  he  has 
or  knows  of  any  thing  to  say  for  himself,  why  the  said  Richard 
ought  not  to  have  his  execution  against  him  for  the  debt  and 
damages  aforesaid,  according  to  the  force,  form,  and  efiect  of 
the  said  recovery,  if  it  shall  seem  expedient  to  him,  and  further 
to  do  and  receive  whatsoever  our  court  before  us  shall  then  and 
there  consider  in  that  particular;  and  have  you  there  then 
the  names  of  those  by  whom  you  shall  so  cause  it  to  be  made 
known,  and  this  writ     Witness,   Sir  R.  Foster  knight,  at 
Westminster,  the  12th  day  of  February  in  the  13th  year  of  our 
reign.     At  which  day  before  our  lord  the  king  at  Westminster 
comes  the  said  Richard  Toomes  in  his  proper  person,  and  the 
sheriffs,  to  wit,  William  Peahe  and  William  BouUon,  returned, 
that  the  said  Robert  has  nothing  in  their  bailiwick  whereby 
they  could  cause  it  to  be  made  known  to  him,  nor  is  he  found 
in  the  same,  and  he  does  not  come ;  whereupon,  as  before) 
the  sheriff  are  conmianded,  that  by  good,  &c.  they  cause  it 
to  be  made  known  to  the  ^'^  Robert  Etherington,  that  he  may 
be  before  our  lord  the  king  at  Westminster  on  Thursday  n^t 
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after  one  month  of  Easter,  to  show  in  fonn  aforesaid  if^  &c.     Toomes  v. 
and  further,  &c. ;  the  same  day  is  given  to  the  said  Richard   Ethkrino- 
Toames  there,  &c.     At  which  day,  before  our  lord  the  king  at        ^^^' 
fFestminster,  comes  the  said  Richard  Toomes  in  his  proper 
person,  and  the  said  sheriffs,  as  before,  return  that  the  said 
Robert  has  nothing  in  his  bailiwick  whereby  they  can  cause  it  Defendant  has 
to  be  made  known  to  him.    And  the  said  Robert,  on  the  same  '*<^**>&  *«• 
day,  being  solemnly  called,  likewise  comes  by  George  Hill  his  ^^*'*°*  *^ 
attorney;  and  thereupon  he  the  BaidRichard  Toomes  brings  here  profert  of  let- 
into  court  the  letters  of  administration  of  the  said  archbishop,  ten  of  adminis- 
which  testify  the  committing  of  the  said  letters  of  administra- 
tion to  the  said  Richard  Toomes  in  form  aforesaid ;  and  he  prays 
execution  against  the  said  Robert  of  the  debt  and  damages 
aforesaid  by  virtue  of  the  said  recovery  to  be  adjudged  to  him, 
&c     And  the  said  Robert  prays  a  day  to  imparl  to  the  said  Defendant 
writ  of  scire  facias  until  Friday  next  after  the  Morrow  of  the  p»y«  l«ve  to 
Holy  Trinity,  &c.  and  he  has  it,  &c. ;  the  same  day  is  given 
to  the  said  Richard  Toomes  there,  &c     At  which  day  before 
our  lord  the  king  at  Westminster  comes  as  well  the  said  Richard 
Toomes  in  his  proper  person,  as  the  said  Robert  Etherington 
by  his  said  attorney ;  and  the  said  Robert  says  that  the  said  Defendant 
Richard  Toomes  ought  not  to  have  his  execution  against  him  pi^  that  said 
of  the  said  debt  and  damages  by  reason  of  the  said  recovery,  Toomes 


exe- 


because  he  says  that,  after  the  rendering  of  the  said  judgment,  ^^"^  "<^ 

to  wit,  on  the  4th  day  of  June  in  the  year  of  our  Lord  1655,  [  355  ] 
at  London,  to  wit,  in  the  parish  of  St  Buttolph  Bishopsgate, 

London,  he  the  said  William  Toomes,  with  force  and  arms,  beeause  the  said 

feloniously  and  wilfully  killed  and  murdered  himself,  against  'William 

the  peace  of  our  said  lord  the  now  king ;  and  afterwards,  by  a  niousiy  mur- 

certain  inquisition  indented  taken  at  London  aforesaid,  to  wit,  **®7^  himself, 

,  ,  ,  A  •  krol  was  found 

in  the  parish  and  ward  aforesud,  on  the  4th  day  of  June  in  the  /«b  de  se  by  the 
year  of  our  lord  1655,  before  Edxoard  Morton  gent,  then  Sti^f'*''^^"'' 
coroner  of  the  said  city  of  London,  upon  a  view  of  the  body  of  inquisition  set 
the  said  William  then  and  there  lying  dead,  by  the  oath  of  °^^ 
Richard  Carter,  &c.  (the  names  of  the  jurors,)  good  and  law- 
ful men  of  the  said  city,  being  then  and  there  sworn  upon  their 
oaths  before  the  said  coroner  to  inquire  when,  where,  and 
how  the  said  William  Toomes  came  to  his  death,  it  was  pre- 
sented that  the  sdid  WUliam  Toomes,  on  the  said  4th  day  of 
June  in  the  said  year  of  our  Lord  1655,  being  by  himself  in 
his  bedchamber  in  the  house  of  PaulPinder  gent,  situate  and 
being  in  the  said  parish  of  St.  Buttolph  Bishopsgate  in  the  ward 
aforesaid,  and  not  having  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  then  and  there,  to 
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Toombs  v.  wit,  on  the  ssud  4th  day  of  June  In  the  said  year  of  our  Lord 
Ethering-  1655,  took  into  his  hand  a  certain  piece  of  bed-cord  of  the 
,  value  of  one  penny,  and  did  then  and  there  tie  and  fasten  one 
end  of  the  said  piece  of  bed-cord  to  a  pillar  of  the  window  of 
the  said  bedchamber,  and  the  other  end  of  the  said  piece  of 
bed-cord  around  the  neck  of  him  the  said  WilHam  Toomes, 
then  and  there  standing  and  being  upon  the  ledge  of  the  add 
window :  and  that  he  the  said  William  Toomesy  (one  end  of  the 
said  piece  of  bed-cord  being  put,  placed,  and  fastened  upon 
the  pillar  of  the  said  window,  and  the  other  end  of  the  said 
piece  of  the  said  bed-cord  around  the  neck  of  him  the  said 
William  Toomes  in  manner  and  form  aforesaid,)  feloniously, 
wilfully,  and  as  a  felon  of  himself,  did  then  and  there  slide 
and  throw  the  body  of  him  the  sidd  William  Toomes  from  off 
the  said  ledge  of  the  said  window ;  and  by  such  tying,  placing, 
and  fastening  of  both  ends  of  the  said  piece  of  bed-cord  as 
aforesaid,  and  by  such  sliding  and  throwing  of  the  body  of 
[  356  ]  him  the  said  William  T^Mmi^^fromoff  the  said  ledge  of  the  «ud 
window,  he  the  said  William  Toomes  ihen  and  there,  with  the 
said  piece  of  bed-cord,  wilfully  and  feloniously,  and  as  a  felon 
of  himself,  did  hang,  choak,  and  strangle  himself,  of  which 
said  hanging,  choaJdng,  and  strangling,  in  maimer  and  form 
aforesaid,  he  the  said  William  Toomes  then  and  there,  to  wit, 
on  the  said  4th  day  of  June  in  the  said  year  of  our  Lord 
1655,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 

instantly  died  (2),  as  by  the  said  inquisition,  returned  unto  the 

* 

(2)  It  has  been  held  necessary,  in  7  Mod.  16.,  the  court  of  K.  B.  held  the 

the  conclusion  of  the  inquisition  to  add,  inqubition  good  without  it.    This  is  not 

<<  And  so  the  jurors  aforesaid,   upon  like  the  case  of  killing  another  person, 

**  their  oath  aforesaid,  do  say,  that  the  where  there  are  different  degrees,  suh- 

'<  said  A.  B.  in  manner,   and   by  the  ject  to  different  punishments,  or  per- 

^  means  aforesaid,  feloniously,  wilfully,  haps  not  punishable  at  all,  according  to 

<<  and  of  his  malice  aforethought  did  the  circumstances  of  the  case.     There  it 

**  kill  and  murder  himself.**     And  in-  is  necessary  in  inquisitions  or  indict- 

quisitions  have  been  quashed  for  omit-  ments  to  express  the  degree  of  offence ; 

ting  this  conclusion  of  sic  seipsum  mur^  and  if  it  be  murder  of  which  the  party 


•.  i» 


draviL    2  Lev.  152.  Rex  v.  Aldenham,  is  accused,  to  use  the  word  "  murdravit^ 

S.  C.    3  Keb.  604.    1  Hawk.  P.  C.  c.  27.  which  is  held  essentially  necessary  to 

s.  13,  14.     But  it  is  not  added  in  the  distinguish    it,    in  order  to  oust  the 

inquisition   set  out  in  Hdks  v.  Petit,  offender  of  his  clergy.    But  it  is  dear, 

Plowd.  255.  a.;  nor  in  the  inquisition  in  that  in  this  case  there  can  be  no  snch 

this  case.    In  1  Keb.  66.  Bex  v.  Parke,  degrees ;  for    he  has    prevented  any 

Twgsden  justice  held  it  not  necessary ;  punishment  by  his  own  act    However, 

and  in  1  Salk.  377.  Seg.  y.  Clarke.  S.C.  perhaps,  it  is  safer  to  add  the  condu- 
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court  of  our  said  lord  the  king  before  the  king  himself,  now 
being  at  Westmiiuter,  and  there  remaining  of  record,  more 
fiillj  appears.  By  reason  of  which  said  felony  of  himself,  and 
by  force  of  the  said  inquisition  taken  before  the  said  coroner, 
the  said  William  Toomes  has  forfeited  to  the  said  lord  the  king 
the  said  2000/.  and  21  shillings ;  and  this  he  is  ready  to 
verify ;  wherefore  he  prays  judgment,  if  the  said  Richard 
ought  to  have  his  execution  against  him  of  the  debt  and  da- 
mages aforesaid. 


Toomes  i;. 
Etherino* 

TON. 


Whereb]r  the 
said  William 
Toomes  for- 
feited the  said 
debt  to  the 
king. 


sion,  in  order  to  obviate  every  possible 
objection.  It  seems  settled,  Uiat  the 
inquisition  must  set  forth  the  circum- 
stances of  the  fact  particularly  and  cer- 
tainly ;  for  nothing  shall  be  taken  by 
intendment  in  an  inquisition  any  more 
that  in  an  indictment^  because  the  party 
is  to  forfeit  his  goods  and  chattels; 
therefore,  where  the  inquisition  was, 
that  one  Chrk^  <<  cum  cultro  jugulum 
<'  suum  voluntaries  et  felonice^  et  utfelo 
**  de  se  secuit,  et  seipsum  murdravit^'  it 
was  held  bad ;  for  the  wound  ought  to  be 
set  forth  (a),  and  it  ought  to  be  alleged, 
that  it  was  mortal,  and  that  the  party 
died  of  it  1  Salk.  377.  Reg.  v.  Clerk. 
S.  C.  7  Mod.  16.  It  ought  to  have 
been  thus,  viz.  <<  that  the  said  A.  B.f 
"  with  a  certain  knife  of  the  value  of 
**  Id.  which  he  the  said  A.  B.  in  his 
'*  right  hand  then  and  there  had  and 
'*  held,  the  throat  of  him  the  siud  A.  B. 
**  did  then  and  there  feloniously,  wil- 
<*  fully,  and  of  his  malice  aforethought, 


<*  strike  and  cut,  thereby  then  and  there 
<'  giving  to  himself  the  said  A.  B.  with 
*<  the  knife  aforesaid  in  and  upon  the 
"  said  throat  of  him  the  sud  A.  B.  one 
'*  mortal  wound  of  the  length  of  four 
"  inchesj  and  of  the  depth  of  one  inch,  of 
*'  which  said  mortal  unmnd  he  the  said 
*'  A.  B.  then  and  there  instantly  died  : 
<<  and  so  the  jurors,"  &c.  See  a  good 
form  ante,  270.  But  if  the  inquisition 
be  good  in  substance,  the  coroner  may 
be  served  with  a  rule  of  K.  B.  to  amend 
a  defect  in  form.  1  Sid.  225.  Rex  v. 
Harrison*  1  Hawk.  P.  C.  c.  27.  s.  15. 
As  where  it  was  found  that  G.  seipsum 
felonice  submersus  fuit,  but  it  was  not 
said,  that  he  threw  himself  into  the  wnter^ 
nor  did  the  inquisition  conclude  with 
"  and  so  he  died,**  the  court  ordered  the 
inquisition  to  be  amended  in  these  par- 
ticulars, conceiving  them  to  be  mere 
matters  of  form,  for  the  substance, 
namely,  felonick  submersus  fuit,  was 
found.     1  Sid.  259.  Rex  v.  Clover,  (b) 


(a)  [But  see  1  Mood.  C.C.  97.  Rex 
y.Mosleg.  6  C.  &  P.  370.  Rex  v.  Tbm- 
linson.2 

(b)  [But  where  the  inquest  omitted 
to  state  the  place  where  the  death  hap- 
pened, or  where  the  body  was  found, 
and  the  names  of  jurors  were  not  in- 
serted in  the  body  of  the  inquisition, 
and  it  was  subscribed  by  them  with 
the  initials  only  of  their  Christian 
names,  the  court  held  that  these  were 

YOU  U 


defects  of  substance,  and  could  not 
be  amended;  and  the  inquisition  was 
quashed.  6  B.  &  C.  247.  Rex  v.  EvetL 
9  D.  &  R.  237.  S.  C.  (But  see  stat  6  & 
7  Vict  c  83.  infra,  p.  356  a.)  And 
where  the  inquisition  found  that  the 
death  was  occasioned  by  a  coach  and 
horses,  the  property  of  A.  and  B.  and 
Co.,  it  was  held  that  this  finding  could 
not  be  altered  on  affidavits  so  as  to 
make  it  a  finding  of  the  property  of  the 

3  F 


356  a 


Toomes  versm  Ethcrington. 


Toombs  v, 
Etherino- 

TON. 

^ — » — ' 

ReplicatioiL 

PredtuU  mm; 

after  the  felony 
of  himself,  viz. 
12  Car.  2.  an 
Act  of  general 
pardon  passed. 


And  the  s^d  Richard  Toomes  says,  that  he  by  any  tlung  by 
the  said  Robert  above  in  pleading  alleged,  ought  not  to  be 
barred  from  having  his  execution  against  the  sud  Robert  oi  the 
debt  and  damages  aforesaid,  because  he  says  that  after  the  add 
time  of  the  felony  of  himself  by  the  said  William  Tooma  in 
form  aforesaid  committed,  to  wit,  at  a  parliament  begun  and 
held  at  Westminster,  in  the  county  of  Middlesex^  on  the  25th 
day  of  AprU  in  the  12th  year  of  the  reign  of  our  saidloid  the 
now  king,  by  a  certain  act  of  parliament,  intitled  an  act  of 


coach  and  horses  in  A.  and  J9.  only. 
Ibid.  1  Cooke  &  Alcock  (Q.  B.  Ire- 
land)i  104.  S.  P.  Rex  v.  PurcelL  The 
court,  on  the  application  of  the  crown, 
will  set  aside  an  inquest  for  defects  ap- 
parent on  the  face  of  it,  and  will  grant 
a  rule  absolute  in  the  first  instance  for 
that  purpose.  5  B.  &  Ad.  230.  In  re 
CuUey.  2Nev.&Mann.  61.  S.C.  Where 
the  inquest  omitted  to  allege  the  time 
of  the  deaihf  the  court  quashed  it  on 
the  motion  of  the  party  whose  property 
was  found  a  deodand.  11  A.  &.  £.  119. 
Rex  v.  Brownlow.  3  Perr.  &  D.  52. 
S.  C.  (But  see  sUt  6  &  7  Vict.  c.  83. 
infr^)  However,  unless  the  defect  be 
plain,  the  court  will,  it  should  seem,  put 
the  party  to  his  demurrer.  Ibid.  On  an 
application  by  the  father  of  the  de- 
ceased, eight  months  after  the  inquest, 
to  have  the  inquisition  brought  up  by 
certiorari  to  be  quashed,  that  a  new 
inquest  might  be  held,  on  an  affidavit 
disclosing  that  the  inquest  was  held  by 
the  coroner's  clerk,  who  had  signed  the 
inquisition  in  his  own  name,  and  other 
irregularities  not  apparent  on  the  face 
of  the  inquisition,  and  on  a  suggestion 
that  the  cause  of  death  had  not  been 
properly  investigated,  the  court  refused 
to  interfere.  8  A.  &  £.  936.  In  re 
Daws.  1  Perr.  &  D.  146.  S.  C— Where 
the  finding  as  to  a  deodand  is  plainly  bad, 
the  court  will  quash  so  much  of  the  inqui-* 
sition  as  regards  that  finding,  as  in  Rsx 


V.  Poiwart,  1  Q.  B.  818.  1  G.  &  Dar. 
21 1. 9Dow.  1048.  S.C,  in  which  case  it 
was  held  that  no  deodand  accrues  in  the 
case  of  a  felonious  killing.  See  further 
as  to  defective  finding  of  deodaDda, 
2  Mann.&  R.  397.  Exparte  Carruthers. 
11  A.  &  £.  128.  Rex  v.  Grand  Jmu> 
tioH  Railway.  3  Perr.  &  D.  57.  S.  C 
10  Mees.  &  W.  58.  Regina  v.  Eastern 
Counties  Railway.  1  Q.  B.  826.  Segina 

V.  WesL  1  G.  &  Dav.  48 1 .  S.C By  stat 

6  &  7  Vict  c  83.  s.  2.,  after  reciting, 
"  that  by  an  Act  passed  in  the  seTenth 
"  year  of  the  reign  of  king  George  the 
"  Fourth  certain  provisions  were  made 
'^^for  preventing  the  quashing[of  indict* 
'<  ments   on    technical    grounds:  sod 
*<  whereas  it  is  expedient  to  make  pro- 
**  visions  for  supporting  coroner's  inqui- 
'^  sitions,  and  for  preventing  the  nme 
*^  from  being  quashed  on  account  of 
«  technical  defects,"  it  is  enacted,  "That 
*'  from  and  after  the  passing  of  this  Act 
'<  no  inquisition  found  upon  or  by  any 
^<  coroner's  inquest,  nor  any  judgment 
"  recorded  [upon  or   by  virtue  of  any 
<<  such  inquisition,  shall    be  quashed, 
"  stayed,  or  reversed  for  want  of  the 
«  averment  therein  of  any  matter  nn- 
^  necessary  to  be  proved,  nor  for  the 
^'  omission  of  the  words  *  with  force  and 
**  arms,'  or  of  the  words  *  against  the 
**  peace,'  or  of  the  words  <  against  the 
**  form  of  the  statute,'  nor  for  the  ooii»- 
«<  aion  or  insertion  of  any  other  woidi 
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free  and  general  pardon,  indenmity^  and  oblivion,  it  is,  among    Toomes  «. 
other  things,  enacted  by  the  said  lord  the  king,  with  the  ad-    Etheriwg- 
▼ice  and  consent  of  the  lords  and  commons  in  the  said  parlia-         ^^^*     , 
ment  assembled,  that  all  and  every  the  subjects  of  the  said  j^^  ^^  ^ 
lord  the  king's  realms  of  England  and  Ireland,  and  the  domi-  forth. 
nion  of  fFaks,  the  isles  of  Jersey  and  Guernsey,  and  the  town 
of  Berwick  upon   Tweed,  and  other  the  said  lord  the  king's 
dominions,  the  heirs,  executors  and  administrators  of  them  and 
every  of  them,  should  be,  and  by  the  authority  of  the  said 
parliament  were,  acquitted,  pardoned,  released,  indemnified, 
and  discharged  against  the  said  lord  the  king,  his  heirs  and 


*'  or  expressions  of  mere  form  or  sur- 
«  plnsage,  nor  for  the  insertion  of  the 
^  words  '  upon  their  oath,'  instead  of 
<<the  words  'upon  their  oaths/  nor 
**  for  omitting  to  state  the  time  at  which 
'<  the  offence  was  committed,  when 
<<  time  is  not  the  essence  of  the  offence, 
**  nor  for  stating  the  time  imperfectly, 
*'  nor  because  any  person  or  persons 
<'  mentioned  in  any  such  inquisition  is 
<<  or  are  designated  by  a  name  of  office 
**  or  other  descriptive  appellation,  in- 
**  stead  of  his,  her,  or  their  proper  name 
^  or  names,  nor  by  reason  of  the  non- 
^  insertion  of  the  names  of  the  jurors  in 
**  the  body  of  any  such  inquisition,  or 
<*  of  any  difference  in  the  spelling  of 
*^  the  names  of  any  of  the  jurors  in  the 
^  body  of  any  such  inquisition  and  the 
**  names  subscribed  thereto,  nor  be- 
<*  cause  any  juror  or  jurors  shall  have 
**  set  his  or  their  mark  or  marks  to  any 
*^  such  inquisition,  instead  of  subscribing 
**  his  or  their  name  or  names  thereto, 
**  nor  because  any  such  mark  or  marks 
"  is  or  are  unattested,  provided  the 
'^  name  or  names  of  such  juror  or  jurors 
'^  is  or  are  set  forth,  nor  because  any 
**  juror  or  jurors  has  or  have  signed  his 
**  or  their  Christian  name  or  names  by 
«  means  of  an  initial  or  partial  signa- 
**  ture  only,  and  not  at  full  length  (see 
11  A  &  £.  119.  S  C.  &  P.  602.  Rex  v. 
Bowm.  6C.kTf.n9.Rexr.Be9Meti)t 


'*  nor  because  of  any  erasures  or  inter- 
**  lineations  appearing  in  any  such  inqui- 
**  sition,  unless  the  same  shall  be  proved 
**  to  have  been  made  therein  after  the 
**  same  was  signed,  nor  for  want  of  a  pro- 
"  per  venue,  where  the  inquest  shall  ap« 
*',pear  or  purport  to  have  been  taken  by 
«  a  coroner  of  or  for  the  county,  riding, 
*<  city,  borough,  liberty,  division,  or  place 
'<  in  which  it  shall  appear  or  purport 
**  to  have  been  taken,  nor  (except  only 
"  in  cases  of  murder  or  manslaughter) 
**  for  or  by  reason  of  any  such  inquisi- 
'^  tion  not  being  duly  sealed  or  written 
"  upon  parchment,  nor  by  reason  of 
"  any  such  inquisition  having  been 
"  taken  before  any  deputy  instead  of 
«  the  coroner  himself,  nor  because  the 
**  coroner  and  jury  did  not  all  view  the 
**  body  at  one  and  the  same  instant, 
'*  provided  they  all  viewed  the  body  at 
<<  the  first  sitting  of  the  inquest ;  and  in 
**  all  or  any  of  such  cases  of  technica. 
**  defect  as  are  hereinbefore  mentioned, 
<<  it  shall  be  lawful  for  any  judge  of 
"  either  of  Her  Majesty's  courts  at 
"  Westminster,  or  any  judge  of  assize 
'*  or  gaol  delivery,  if  he  shall  so  think 
<<  fit,  upon  the  occasion  of  any  such 
**  inquisition  being  called  in  question 
''  before  him,  to  order  the  same  to  be 
**  amended  in  any  of  the  respects  afore- 
<'said,  and  the  same  shall  forthwith 
**  be  amended  accordingly." 
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356  c  Toomes  versits  Etherington. 

T00ME8  r.  snccessors,  and  eyery  of  thein^  of  and  from  all  maimer  of 
Ethering-  treasons,  misprbbns  of  treason,  felonies,  offences,  contempts, 
,  trespasses,  entries,  wrongs,  deceits,  misdemesnors,  forfdtores, 

penalties,  and  sums  of  monej,  and  of  and  firom  all  pains  of 
death,  pains  corporal  and  pecuniary,  and  generally  of  and 
from  all  other  things,  causes,  quarrek,  suits,  judgments,  and 
[  357  ]  executions,  in  the  said  Act  not  excepted,  which  by  the  sud 
lord  the  king  can  be  in  anywise  or  by  any  means  pardoned, 
before  and  unto  the  24th  day  of  June^  in  the  year  of  our  Lord 
1660,  to  every  or  any  of  his  said  subjects.  And  also  the  said 
lord  the  king  was  contented  that  it  shotdd  be  further  enacted 
by  the  authority  of  the  said  parliament,  and  it  is  enacted  by 
the  authority  aforesaid,  that  his  said  free  pardon,  indemnitj, 
and  oblivion  should  be  as  good  and  effectual  in  law  to  every  of 
his  said  subjects  in,  for,  and  against  all  things  which  are  not 
excepted  in  the  said  Act,  as  the  said  pardon,  indenmity,  and 
oblivion  should  have  been  if  all  offences,  contempts,  forfeit- 
ures, causes,  matters,  suits,  quarrels,  judgments,  executions, 
penalties,  and  aU  other  things  not  excepted  in  the  said  Act,  had 
been  particularly,  singularly,  specially  and  plainly  named, 
rehearsed,  and  specified,  and  also  pardoned  by  proper  and 
express  words  and  names  in  their  kinds,  natures,  and  qualities, 
by  words  and  terms  thereunto  requisite  to  have  been  inserted 
and  expressed  in  the  said  Act  of  free  pardon,  indenmity,  and 
oblivion;  and  that  his  said  subjects,  nor  any  of  them,  nor  the 
heirs,  executors,  or  administrators  of  any  of  them,  should  be 
sued,  vexed,  or  inquieted  by  or  on  the  behalf  of  the  said  lord 
the  now  king,  his  heirs  or  successors,  in  their  bodies,  goods, 
chattels,  lands,  or  tenements,  any  manner  of  matter,  cause, 
contempt,  misdemesnors,  forfeitures,  trespass,  offence,  or  any 
other  thing  suffered,  done,  or  conunitted  before  the  said  24th 
day  of  June  in  the  year  of  our  lord  1660,  against  the  lord 
Charles  late  king  of  Englandy  or  the  said  lord  the  now  king, 
his  crown,  dignity,  prerogative,  or  statutes,  but  only  for  such 
matters,  causes,  and  offences  as  are  excepted  by  the  said  Act 
out  of  the  same,  any  statute  or  statutes,  laws,  customs,  or 
usages  theretofore  had,  made,  or  used  to  the  contrary  in 
anywise  notwithstanding,  as  by  the  said  Act,  among  other 
By  Tirtue  of  things,  more  fully  appears.  By  virtue  of  which  said  Act  of 
tht«id*defJlid.  parliament,  the  said  2000i  and  21  shillings  are  discharged 
ant  is  dU-  from  any  forfeiture  by  reason  of  the  said  crime  of  felony  of 

an^f^fehure.     himself,  or  the  said  inquisition,  against  the  said  lord  the  now 

king,  his  heirs  and  successors ;  and  this  he  the  said  Bichardk 
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ready  to  verify :  wherefore  he  prays  judgment,  and  his  execu-    Toomes  v. 
tion  against  the  said  Robert  Etherington  of  the  said  debt  and   Ethering- 
damagee  according  to  the  force,  form,  and  effect  of  the  s^d  ^ 

recovery,  to  be  adjudged  to  him,  &c.  with  this,  that  he  the 
said  Richard  will  verify,  that  the  said  WiUiam  Toomesy  at  the 
time  of  his  death,  was  a  subject  of  the  said  lord  the  now  king 
of  his  realm  of  Englajidy  and  he  the  said  Richard  Toomes  is  [  358  ] 
now  a  subject  of  the  said  lord  the  now  king  of  his  realm  of 
England^  and  that  neither  the  said  William  Toomesy  nor  the 
said  Richard  ToomeSy  are,  or  either  of  them  is,  a  person  ex- 
cepted in  the  said  Act,  and  that  the  sidd  crime  of  felony  of 
himself  committed  by  the  said  William  Toomes  is  not  a  crime 
excepted  in  the  said  Act ;  and  this  he  is  ready  to  verify : 
wherefore,  as  before,  he  prays  judgment,  and  his  execution  of 
the  said  debt  and  damages  in  form  aforesaid  recovered,  to  be 
adjudged  to  hini,  &c 

A  general  demurrer  and  a  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here  is  Curia  advitare 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre-  " 
mises,  a  day  thereof  is  given  to  the  said  parties  before  our  lord 
the  king  at  Westminster,  until  Friday  next  after  three  weeks  of 
St.  Michaely  to  hear  their  judgment  of  and  upon  the  premises, 
because  the  court  of  our  said  lord  the  king  here  is  thereof  not 
yet,  &C.  At  which  day,  before  our  lord  the  king  at  Westmin- 
ster y  comes  as  well  the  said  Richard  Toomes  in  his  proper  per-  [  359  ] 
son,  as  the  said  Robert  by  his  said  attorney.  And  because, 
&C.  (like  continuances  from  term  to  term  for  eight  terms)*  At  [  360  3 
which  day  before  our  lord  the  king  at  Westminster  comes  as 
well  the  said  Richard  Toomes  in  his  proper  person,  as  the  said 
Robert  by  his  said  attorney :  whereupon  all  and  singular  the 
premises  being  seen,  and  by  the  court  of  our  said  lord  the  king 
now  here  more  fully  understood,  and  mature  deliberation 
being  thereupon  had,  for  that  it  appears  to  the  court  of  our 
said  lord  the  king  here,  that  the  said  plea  by  the  said  Richard 
Toomes  in  manner  and  form  aforesaid  above  in  replying 
pleaded,  and  the  matter  in  the  same  contained,  are  not  suffi- 
cient in  law  for  him  the  said  Richard  Toomes  to  have  his  exe- 
cution of  the  sud  debt  and  damages,  by  virtue  of  the  said  reco- 
very maintained  against  him  the  said  Robert  Etheringtouy  it  is 
considered  that  the  said  Richard  Toomes  take  nothing  by  his 
said  writ  of  scire  faciasy  and  that  the  said  Robert  Etherington 
go  thereof  without  day,  &c 
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861  ToomeB  versM  Etherington. 

Case  59.  Toomes,  Administrator  of  Toomes  versm 

Etherington. 

S.C.  iLeT.120.  ^CIREfaeuu  by  Tocmes^  administrator  of  Toomesy  against 

Shf2'Mo!d.*  ^     -Brtmn^rton,  to  have  execution  of  a  judgment  for  20001 

53.  RexT.  and  2\8.   damages   recovered  by  the  intestate  against  the 

24^,  243.  Rex  defendant  Etherington.     The  defendant  pleads^  in  bar  of  the 

V.  Johnson.  A.  execution,  that  the  said  Toomes  the  intestate^  after  the  len- 

B.  in  200QI, :  dering  of  the  judgment,  hanged  himself,  and  became  feh  de 

B.isfeh  de  «e,  ^g  .  an^j  that  by  an  inquisition  taken  before  the  coroner  super 

tion  returned,  visum  corporis,  he  was  fouud  felo  de  se,  as  by  the  said  inqui- 

by  which  the  gition  retumcd  unto  the  Kind's  Bench,  and  there  remaining 

goods  are  for-  • 

feited  to  the  of  rccord,  morc  fiilly  appears,  whereby  the  said  Toomes  the 

1^^  after-  intestate  had  forfeited  the  said  debt  and  damages  to  our  lord 

Act  of  par-  the  kin£r:  and  this,  &c. :  and  wherefore,  &a     The  plaintiff 

by'which^an  replies,  that  after  the  said  intestate  had  become  felo  de  se,  to 

forfeitures,  &c  wit,  at  a  parliament  held  the  12th  year  of  the  reign  of  the 

yet  th^re^  being  ^6  ^^^  ^^^  ^*  ^^  ^^  enacted,  and  shews  part  of  the  Act  of 
no  words  of       obUvion  of  the  12th  year  of  Charles  the  Second,  ell.  that 
Se  Act, thcad-  ^  ^^d  cvery  the  subjects  of  these  his  majesty's  realms  of 
ministrator  of     England  and  Ireland  the  dominion  of  Wales,  the  isles  of  Jer- 
cover  against      sey  and  Guemsey,  and  the  town  of  Berwick  upon  Tweed,  and 
A-S.P.  3  Mod.  other  his  majesty's  dominions,  the  heirs,  executors,  and  admi- 
Saioway.     '     ulstrators  of  them  and  every  of  them,  shall  be  and  are  by  the 
c  ^1^^'m  ^     authority  of  this  present  parliament  acquitted,  pardoned,  re- 
leased, indenmified,  and  discharged  against  the  king's  ma- 
jesty, his  heirs  and  successors,  and  eyery  of  them,  of  and 
from  all  manner  of  treasons,  misprisions  of  treason,  felonies, 
offences,  contempts,  trespasses,  entries,  wrongs,  deceits,  mis- 
demesnors,  forfeitures,  penalties,  and  sums  of  money,  and  of 
and  from  all  pains  of  death,  pains  corporal  and  pecuniary, 
and  generally  of  and  from  aU  other  things,  causes,  quaiiels, 
suits,  judgments,  and  executions  in  this  present  Act  hereafter 
not  excepted  nor  foreprised,  which  may  be,  or  can  be,  by  his 
majesty  in  anywise,  or  by  any  means  pardoned,  before  and 
unto  the  24th  day  of  June  in  the  year  of  our  Lord  1660,'  to 
every  or  any  of  his  said  subjects.    And  also  the  king's  nuyesty 
is  contented,  that  it  be  further  enacted  by  the  authority  of 
this  present  parliament,  and  be  it  enacted  by  the  authority 
[  362  3      aforesaid,  that  this  his  said  free  pardon,  indemnity,  and  obli- 
vion shall  be  as  good  and  effectual  in  law  to  every  of  his  siud 
subjects  in,  for,  and  against  all  things  which  be  not  hereafter 


TON. 
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in  this  present  act  excepted  and  foreprised^  as  the  same  par-  Toombs  v. 
don,  indemnity,  and  oblivion  should  have  been  if  all  offences,  Ethbring 
contempts,  forfeitures,  causes,  matters,  suits,  quarrels,  judg- 
ments, executions,  penalties,  and  all  other  things  not  here- 
after in  this  present  act  excepted  and  foreprised,  had  been 
particularly,  singularly^  especially,  and  plainly  named,  re- 
hearsed, and  specified,  and  all  pardoned  by  proper  and  ex- 
press words  and  names  in  their  kinds,  natures,  and  qualities, 
by  words  and  terms  thereunto  requisite  to  have  been  put  in 
and  expressed  in  this  present  Act  of  free  pardon,  indemnity, 
and  oblivion ;  and  that  his  said  subjects,  nor  any  of  them,  nor 
the  heirs,  executors,  or  administrators,  or  any  of  them,  be  or 
shall  be  sued,  vexed,  or  inquieted  by  or  on  the  behalf  of  the 
king's  majesty,  his  heirs  or  successors,  in  their  bodies,  goods, 
chattels,  lands,  or  tenements,  for  any  manner  of  matter, 
cause,  contempt,  misdemesnors,  forfeitures,  trespass,  offence, 
or  any  other  thing  suffered,  done,  or  committed  before  the 
said  24th  day  of  June  in  the  year  of  our  Lord  1660,  against 
his  said  majesty  king  Charles,  or  his  majesty  that  now  is,  his 
crown,  dignity,  prerogative,  laws,  or  statutes,  but  only  for 
such  matters,  causes,  and  offences  as  be  excepted  and  fore- 
prised  by  this  present  Act  out  of  the  same,  any  statute  or  sta- 
tutes, laws,  customs,  or  usages  heretofore  had,  made,  or  used 
to  the  contrary  in  anywise  notwithstanding :  by  force  of  which 
Act  of  pardon,  the  plaintiff  says,  that  the  2000^  and  21«. 
are  discharged  from  any  forfeiture  for  the  said  offence  of  felo 
de  scy  and  prays  execution  against  the  defendant.  And  the 
plidntiff  further  avers  that  the  said  Toomes  the  intestate,  at  the 
time  of  his  death,  was  a  subject  of  the  realm  of  'England,  and 
that  the  plaintiff  is  a  subject  of  England,  and  that  neither 
the  intestate  or  the  plaintiff  were  excepted  out  of  the  Act,  and 
that  the  crime  of  felony  of  himself  is  not  excepted  out  of  the 
Act|  &C. ;  upon  which  replication  the  defendant  demurs  in 
law. 

And  after  several  arguments  judgment  was  given  for  the 
defendant  in  Michaelmas  term  in  the  fifteenth  year  of  king 
Charles  the  Second:  and  the  principal  reason  of  the  judgment 
was,  that  when  the  inquisition  was  returned  unto  the  King's 
Bench,  which  found  the  felony  of  himself,  then  were  the  debt 
and  damages  vested  in  the  king  (1):  and  by  the  Act  he  has 

(1)  So  5  Rep.  110.  b.  Foxleg's  case.     PetU.      1   Sid.   150.    Eex  v.  Warde. 
S  Inst.  54, 55.    Plowd.  260.  b.  HtUes  v.    1  H.  H.  P.  C.  414.    3  Mod.  101.  Rex 
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Toomes  verstis  Etherington. 


TooMXs  r. 
Ethering- 
ton. 


not  granted  restitution  of  it  to  the  plaintiff^  bang  the  adnd- 
nistrator  of  the/rfo  de  se  ;  for  there  ought  to  be  a  restitution 
after  the  debt  is  once  vested  in  the  king ;  and  for  want  of  a 
restitution  the  plaintiff  cannot  have  it,  but  it  remains  in  the 


V.  Saloway,  1  Hawk.  P.  C.  c  27.  s.  9. 
And  therefore  they  cannot  be  claimed 
by  prescription.  5  Rep.  109.  b.  Fax» 
leif's  case.  In  1  Lev.  8.  Rex  v.  Wardf 
it  is  said  to  have  been  held  by  the  court, 
that  the  goods  and  chattels  of  a  felo  de 
se  are  forfeited  by  the  act  itself  before 
any  inquisition ;  but  this  is  contradicted 
by  all  the  authoritiesy  and  seems  to  be 


a  mistake;  for  in  another  report  of  the 
same  case^  1  Sid.  150.y  the  court  say 
that  <<  nothing  is  ffested  in  the  king  unHl 
"  the  inquisition  found.''  (c) 

An  inquisition  before  the  coroner  can 
only  be  stq)er  visum  corporis^  so  that  if 
the  body  cannot  be  found,  he  has  do 
jurisdiction  (if) ;  but  a  presentment 
may  be  made,  either  before  justices  of 


(c)  In  general  goods  and  chattels  are 
forfeited  by  conviction,  and  in  the  case 
of  9k  felo  de  sehy  inquisition :  lands  are 
forfeited  only  upon  attiunder,  which 
however  relates  back  to  the  time  of  the 
offence  committed,  so  as  to  avoid  all 
mesne  incumbrances,  and  as  Vifdo  de  sh 
cannot  be  attainted,  there  is  no  for- 
feiture of  his  lands;  4  Bl.  Com.  586. ; 
neither  do  his  lands  escheat,  where  he 
leaves  an  heir;  for  no  corruption  of 
blood  is  worked  for  tlie  same  reason. 
A  copyhold  of  inheritance  is  not  for- 
feited by  conviction  of  felony  without 
attainder,  unless  there  be  a  special  cus- 
tom in  the  manor  to  that  effect.  S  B. 
&  A.  510.  The  King  v.  WiUes.  [It  has 
also  been  held,  that,  after  the  forfeiture, 
it  is  necessary  that  the  lord  should  enter, 
or  some  act  be  done  by  him  to  vest  the 
estate  in  him;  otherwise,  if  the  at- 
tainted copyholder  be  ](^ardoned  on 
condition  of  imprisonment,  his  compe- 
tence to  hold  land  is  restored  when  the 
condition  has  been  performed ;  and  he 
may  maintain  ejectment.  5  B.  &  C.  SM, 
Doe  V.  Evans.    8  D.  &  R.  399.  S.C.] 

{d)  S.P.  S  B.  &  A.  260.  TheKing 
▼.  Ferrand.  1  Chitt  Rep.  745.  S.  C. 
In  the  same  case  it  was  determined  that 
the  coroner  cannot  hold  an  inquest  by 


deputy,  and  that  the  view  of  the  body 
must  be  taken  at  the  same  time  both  by 
the  coroner  and  the  jury.  [Butsee  stat. 
6  &  7  Vict  c  8S.  s.  2.,  antCj  p.  356  a. 
By  sect  1.  of  that  Act  coroners  may 
appoint  a  deputy,  subject  to  the  ap- 
proval of  the  Lord  Chancellor ;  but  do 
such  deputy  shall  act  except  during  the 
illness  of  the  coroner,  or  his  absence 
from  any  lawful  or  reasonable  cause.  ^ 
The  statute  2  &  3  Edw.  6.  c.  24.,  which 
enacts  that  where  a  mortal  wound  is 
given  feloniously  in  one  county  and 
death  ensues  from  it  in  another  county, 
a  coroner  shall  have  jurisdiction  to  take 
the  inquisition  in  the  county  where  the 
death  happens,  does  not  apply  to  deaths 
arising  from  accidental  injury:  nor, 
semblci  where  death  ensues  in  a  borough 
from  a  felonious  injury  inflicted  oat  of 
the  borough.  Where  death  ensued  in 
a  borough  from  an  accidental  injuiy 
inflicted  out  of  the  borough,  it  was  held 
that  the  borough  coroner  had  no  juris- 
diction to  take  an  inquisition  either  by 
common  law  or  statute.  2  G.  &  D.  773. 
Reg*  V.  Great  WestemRaihoay  Cemfonif. 
—  But  now,  by  stat  6  Vict  c  12.  s.  U 
after  reciting  that  *<  it  often  happens 
*^  that  it  is  unknown  where  persons  lying 
*^  dead  have  come  by  their  deaths,  and 


Mich.  21  Car.  11.  Re^s. 
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king ;  and  this  was  the  principal  cause  of  the  judgment. —  Toombs  r. 

But  nata,  that  the  king  had  heretofore  brought  a  scire  facias  Ethering- 
against  the  defendant  to  have  execution  of  the  same  judgment,  , 

who  pleaded  the  swd  Act  of  pardon  with  the  usual  averments,  p^^^  ^^  ^^^ 

and  it  was  adjudged  against  the  king,  and  that  the  debt  ficient  to  revest 

was  released  and  pardoned  to  the  defendant  Etherington  by  administrator, 

the  Act     And  so  the  creditors  of   Toomes  had  lost  their  b«t  there  ought 

_-  lA  -.-.tobea  restitu- 

debts,  and  his  debtors  were  paidoned  by  the  Act,  which  is  tion  after  the 
a  mischievous  case.     And  therefore  the  phdntiff  the  admini-  ^^1°"^^ 
strator  brought  a  writ  of  error  upon  this  judgment  in  parlia-  king,  a  clause 
ment,  which  was  to  be  argued  this  term,  but  his  counsel  de-  jJai^I^ts^^^ 
spaired  of  reversing  the  judgment  for  the  matter  in  law.  executions  in  an 
And  Etherinffton  the  defendant  gave  a  small  sum  of  money  to  paJdonf^xtin. 
the  plaintiff;  and  so  the  matter  slept,  &c  S''iAe"hIL'^^^^ 

the  debtor  against  the  person  who  has  forfeited  it  (2) 


oyer  and  terminer,  or  justices  of  the 
peace ;  for  the  offence  of  Afelo  de  seis 
included  in  th«ir  commission  to  deter- 
mine h\\  felonies  ;  or  it  may  be  presented 
in  the  K.  B.  if  the  offence  was  com- 
mitted in  the  county  where  that  court 
sits.  3  Inst  54,  5o.  5  Rep.  110.  b. 
FoxleyB  case.  1  H.  H.  P.  C.  414. 
1  Hawk.  P.C.  c.  27.  s.  11, 12.  Lord 
Coke  Is  of  opinion  that  an  inquisition  of 
felo  de  se,  taken  before  the  coroner 
super  visum  corporis^  is  not  traversable, 
but  is  conclusive  upon  the  executors  or 
administrator  of  the  deceased.     3  Inst. 


55.  But  Lord  Hale  in  his  Pleas  of  the 
Crown,  416,  417.,  is  of  a  different  opi- 
nion, conceiving  it  to  be  a  great  hard- 
ship that  an  inquisition,  which  is  no 
more  than  an  inquest  of  office  taken 
perhaps  behind  the  backs  of  the  execu- 
tors or  administrators  of  the  deceased, 
should  be  conclusive ;  and  he  cites  Sar- 
cla^s  case  in  K.  B.  1650,  and  a  record 
in  the  Exchequer,  East,  45  Edw.  3., 
where  a  creditor  of  one  Papej  who  was 
found  a  felo  de  se  by  the  coroner's  in- 
quisition, traversed  the  finding,  and  the 
jury  found  that  he  was  not  felo  de  se  ; 


'<  also  that  such  persons  may  die  in  other 
**  places  than  those  in  which  the  cause 
<<  of  death  hi^pened,"  it  is  enacted  '<that 
*^  the  coroner  only  within  whose  juris- 
<<  diction  the  body  of  any  person  upon 
<<  whose  death  an  inquest  ought  to  be 
^  holden  shall  be  lying  dead,  shall  hold 
<<  the  inquest,  notwithstanding  that  the 
'*  cause  of  death  did  not  arise  within  the 
<<  jurisdiction  of  such  coroner;  and  in 
<<  the  case  of  any  body  found  dead  in  the 
^  sea,  or  any  creek,  river,  or  navigable 
^  canal  within  the  flowing  of  the  sea, 
*<  where  there  shall  be  no  deputy  coroner 
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for  the  jurisdiction  of  the  Admiralty  of 
England,  the  inquest  shall  be  holden 
only  by  the  coroner  having  j  urisdiction 
in  the  place  where  the  body  shall  be  first 
brought  to  land."  And  by  sect.  2., 
for  the  purpose  of  holding  coroners'  in- 
quests every  detached  part  of  a  county, 
riding,  or  division  shall  be  deemed  to 
be  within  that  county,  riding,  or  di- 
vbion  by  which  it  is  wholly  surround- 
ed, or,  where  it  is  partly  surrounded 
by  two  or  more  counties,  ridings,  or 
divisions,  within  that  one  with  which  it 
has  the  longest  common  boundary.*' 
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therefore  Lord  HeUe  concludes  that  the 
inquisition  is  as  much  traversable  as  a 
presentment  before  justices  of  oyer  and 
terminer,  or  of  the  peace,  which  Lord 
Coke  admits  is  traversable.  And  it 
seems  now  fully  settled,  that  such  an 
inquisition  may  be  removed  into  the 
K.  B.  by  certiorari^  and  traversed  by 
the  executors  or  administrators  of  the 
deceased.  8  Edw.  4.  4.  a.  Bro.  Tra- 
vers  sans  ceo,  229.  1  Vent  239. 
Anon.  Ibid.  278.  2  Lev.  152.  Sex  v. 
Aldenham.  7  Mod.  16.  Regina  y.  Clerk* 
Sir  T.  Jones,  198.  Eipley's  case.  But 
no  traverse  can  be  taken  to  make  a  man 
feh  de  se^  as  if  the  inquisition  find  that 
the  party  was  non  compos  mentis  at  the 
time  he  did  the  act,  neither  the  king 
nor  his  grantee  can  traverse  it  1  Vent 
239.  Anon.  Post  C.  L.  266.  But  if 
it  appear  upon  affidavit  that  such  a 
finding  was  obtained  by  any  indirect 
proceedings  of  the  coroner,  the  court 
would  grant  a  melius  inquirendum  be- 
fore special]  commissioners  who  shall 
not  proceed  super  visum  corporis^  but 
on  the  testimony  of  witnesses.  3  Mod. 
80.  Rex  V.  HethersaL    2  Hawk.  P.  C. 


54.  fol.  ed.  1  SalL  19a  Bex  v.  Am- 
ney.  And  though  the  coroner  retuni 
to  the  K.  B.  the  inquisition  finding  a 
felo  de  se  non  compos^  yet  he  is  not  ob- 
liged to  return  the  depositions  unless 
there  be  something  depending  before 
the  court  to  make  it  necessary.  2  Stir. 
1073.  Case  of  the  Coroner  cf  Westmin^ 
sier.  If  it  be  found  by  the  coroner's 
inquisition^  in  case  of  the  death  of  a 
person  who  ia  not  felo  de  se^  that  the 
person  who  committed  the  offence^fai 
for  itf  all  the  above-mentioned  auUuH^ 
ities  hold  this  finding  conclusive  and  not 
traversable.  And  yet  upon  principle 
it  should  seem,  that  one  case  is  as  much 
traversable  as  the  other ;  and  there  ap- 
pears to  be  no  better  foundation  for  the 
dbtinction  between  ^kfvgamfeeit^  as  it 
is  called,  found  by  the  coroner,  and  the 
case  of  a  felo  de  se,  than  that  which  is 
mentioned  in  8  £dw.  4.  4.  a.  and 
adopted  by  Lord  Hale,  1  H.  H.  P.  C 
417.  '<  quia  c'est  un  andent  positive  k^ 
"  del  corone.**  (c) 

(2)  Lock  V.  Ethenngton^  1  Sid.  26i. 
1  Lev.  120. 


(e)  [Another  reason  is  given  by  Lord 
Hate  in  I  Freem.  419.  viz.  that  all 
the  parties  who  were  present  at  the 
death  of  the  person  on  whose  body  the 
inquisition  is  taken  are  bound  to  attend 


the  inquest;  and  their  not  appearing 
there  is  a  flying  in  law,  and  cannot  be 
contradicted.  See  6  B.  &  C.  627.,  by 
Lord  Tenierden^  that  all  is  traversable 
which  is  found  by  the  inquisition.] 
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A. 

ACCEPTANCE. 

THE  pleading  of  an  acceptance  of  a 
surrender.  Page  236 

ACTION  ON  THE  CASE. 

AssumpsiL 

I  On  an  award  that  the  defendant 
should  pay  40/.  on  request,  if  he  did 
not  stand  to  Uie  award  of  T.  B^  but 
does  not  aver  any  request  made,  and 
therefore  bad.  28 

For  goods  sold  and  delivered  in  the 
county  palatine  of  Durham,  70 

Against  an  executor,  in  consideration 
that  the  plaintiff  would  serve  the  in- 
testate, the  intestate  promised  amply 
to  provide  for  the  plaintiff,  who  as- 
signs for  breach  that  he  had  not  any 
recompence  except  20/.,  which  was 
not  a  sufficient  compensation.       264 

For  Slander, 

For  printing  and  publishing  a  scan- 
dalous libel  of  the  plaintiff,  being 
chancellor  of  the  Bishop  of  Lincoln^ 


concerning    the    execution    of    his 

office  120 

For  a  minister  of  the  gospel  for  words 

of  felony.  241 

Bar  and  Pleadings  in  Case. 

Justification  of  words  of  felony,  be- 
cause the  plaintiff  stole  the  plate  of 
Wadham  College^  Ooeon.  243 

Replication,  that  Uie  defendant  said  the 
words  de  injurid  sud  proprid  absque 
tali  causd.  244 

ACCOUNT. 

Declaration  in  covenant  to  account  and 
pay  a  moiety  of  the  money  received 
by  the  defendant  40 

Bar  and  Pleadings  in  Accouni, 

Bond  to  give  an  account  of  goods 
which  should  come  to  his  hands,  and 
pleads  that  no  goods  came  to  his 
hands.  99,  100 

t  Replies  that  a  silver  cup  came  to  the 
hands  of  the  defendant,  et  hoc  para- 
tus  est  verificare^  and  does  not  tender 
an  issue,  and  therefore  bad.  101 

To  a  breach  assigned  in  covenant,  for 
not  giving  an  account,  the  defendant 
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pleads  that  he  expended  the  money 
towards  repairs  and  other  necessary 
charges  ;  but  does  not  say  what  those 
necessary  charges  were,  and  therefore 
bad. 

ADJOURNMENT. 

Of  the  court  of  B.  i?.  from  the  city  of 
Westminster  to  the  city  of  Oxford^ 
and  from  thence  to  Windsor,  in  the 
county  of  Berks,  after  a  venire  facias 
awarded.  12 

The  like  on  a  special  verdict  on  a  curia 
advisare  vult.  179 

ADMINISTRATION. 

Declaration  In/  and  against  Adminis' 

traiors. 

By  an  Administrator, 

Scire  facias  by  an  administrator  on  a 
judgment  of  his  intestate.  353 

Against  Administrators. 

Declaration  in  the  debet  and  detinet 
against  an  administrator  for  rent 
arrear,  in  the  time  of  the  adminis- 
trator. 1 

Declaration  in  debt  on  a  bond  of  the  in- 
testate against  the  administrator.  328 

Scire  fieri  inquiry  against  an  adminis- 
trator. 303 

• 

Bar  and  Pleadings  by  Administrators. 

Judgments  pleaded. 

Administrator  pleads  judgment  against 
the  intestate.  329 

The  pleading  of  judgments  obtained 
against  the  administrator  himself,  as 
well  in  C.  B.  as  in  B.  R.        330,  331 

Administrator  pleads  judgments  in  bar, 
and  also  that  the  intestate  was  bound 
to  him,  and  that  he  hath  not  goods 
other  than  72/.,  which  he  retains  in 
his  hands  towards  his  own  satisfac- 
tion, and  100/.  which  is  liable  to 
the  execution  on  the  several  judg- 
mente.  332, 333 

Plaintiff  replies  as  to  one  judgment, 
that  the  defendant  hath  paid  12/.  in 
full  satisfaction  thereof,  and  it  was 
kept  on  foot  by  fraud.  333 


Plaintiff  replies  as  to  the  other  judgment, 
that  satisfaction  is  acknowledged  on 
the  record.  33t 

— —  that  the  defendant  had  assets 
over  and  above  the  judgments,  and 
the  debt  due  to  himself.  lUd, 

Plene  AdministraviL 

Pleaded  specially.  S2&— 333 

Other  Matters  pleaded  in  Bar^  ^c. 

The  defendant  protesting  that  he  hath 
fully  administered,  for  plea  saith,  that 
he  hath  not  wasted  the  goods  of  the 
intestate,  as  by  the  return  of  the  in- 
quisition is  alleged.  306 

To  a  bond  to  give  an  account  of  the 
goods  which  shall  come  to  bis  hand 
as  administrator,  the  defendant  pleads 
that  no  goods  came  to  his  hands.  100 

The  plaintiff  replies,  that  a  silver  cup 
came  to  his  haudfl  as  joint  admioift- 
trator  with  others.  101 

Pleadings  of  other  MaUers  UnuMng  Ad- 

ministrators. 

The  pleading  of  a  commitment  of  let- 
ters of  administration  by  the  arch- 
bishop. 3 

Profert  hie  in  curiam  of  letters  testa- 
mentary. 279 

Like  of  letters  of  administration.     3M 

AGREEMENT. 

Declaration  in  covenant  on  articles  of 
agreement  for  the  dbposal  of  a  luoa. 
tic*s  estate.  40 

Precedents  of  Articles  of  Agreement. 

For  the  disposition  of  a  lunatic's  estate 
with  covenants  that  other  articles 
made  with  a  stranger  should  be  ob- 
served, and  that  the  moiety  of  the 
profits  should  be  divided.         ^%  43 

ANNUITY. 

Debt  brought  for  an  annuity  by  the  de- 
visee thereof.  S76 

ARREST,  vide  Process. 

By  the  sheriff  in  the  night  without 
warrant  of  one  T.  Z.,  and  canyiog 
him  before  justices,  who  bound  him 
to  answer  it  at  the  assizes,       77, 78 
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The  pleading  of  a  bill  of  Middlesex  sued 
out,  and  a  warrant  made  thereon  to 
the  bailiff  of  WcstmtTister^  who  made 
an  arrest,  and  took  a  bail-bond.  17, 18 

ARBITRAMENT. 

For  Bar  thereon^  vide  Bar  by  Arbitral 
ment  in  Bar. 

Declaration  on  Bond  to  stand  to  an 

Award. 

To  a  bond,  with  condition  to  perform 
an  award,  the  defendant  pleads  that 
he  had  paid  the  money,  and  given  a 
general  release,  according  to  the 
form  of  the  award;  but  does  not 
shew  in  the  plea,  nor  the  plaintiff  in 
his  replication,  any  thing  to  be  per- 
formed by  the  plaintiff,  therefore 
bad.  323,  324 

Declaration  on  the  Award  itself. 

f  Declaration  in  case  on  a  parol  sub- 
mission to  pay  40/.  on  request,  if  the 
defendant  did  not  stand  to  the  award 
of  F.  -B.,  but  does  not  aver  any  re- 
quest. 28 
Award  made  of  money  to  be  paid  for 
cure  of  a  horse,  &c.                   29,  30 

f  Defendant  admits  the  award,  but 
says  that  the  plaintiff  was  indebted 
to  him  for  fees,  of  which  he  gave 
notice  to  the  arbitrator,  who  re- 
fused to  make  him  any  allowance. 
Demurrer.  30 

ASSIGNMENT. 
Vide  Indenture,  Demise. 

Of  the  residue  of  a  term  for  years. 

53,54 

Of  a  lease  of  a  rectory  (without  recit- 
ing the  lease),  the  assignee  makes  his 
executor  and  dies,  and  the  executor 
enters.  106 

Declaration  in  covenant  by  the  assignee 
of  the  reversion  against  the  lessee  for 
years,  and  shows  the  assignment,  and 
the  attornment  of  the  lessee  for 
years  thereto.  230 

Term  granted  after  the  death  of  the 
tenant  for  life,  the  grantee  assigns 
his  interesse  termini  ;  tenant  for  life 
dies,  and  assignee  enters.      256^  257 


The  pleading  of  an  assignment  made  of 
a  lease  for  years,  and  of  the  entry  of 
the  assignee.  56 

Precedents  of  Assignments. 
Of  a  term  for  years.  53^  54,  SB 

ATTORNMENT. 

The  pleading  that  the  lessee  for  years 
had  attorned  to  the  grant  of  the  re- 
version. 234 

AVERMENT. 

The  defendant  avers,  that  the  bond 
mentioned  in  the  record  of  the  judg- 
ment, and  the  writing  mentioned  in 
the  present  suit  are  the  same.         91 

That  the  indenture  remains  in  its  full 
force^  and  that  there  was  not  any 
apparent  reason  for  the  better  making 
of  alum  in  any  other  place.  191 

That  the  indenture  in  the  cognisance 
specified,  and  the  letters  patent  in 
the  order  specified,  are  one  and  the 
same  charter,  and  that  the  rent  is 
not  excepted  in  the  act  of  parlia- 
ment. 193,.  194 

That  the  tenant  for  life  is  in  full  life. 

235 

That  cestuy  que  'vie  was  in  full  life. 

279,  280 

That  W.  J.  in  the  bill  named,  and  W.  J. 
in  the  several  judgments  mentioned, 
are  one  and  the  same  person.        333 

That  R.  T,  is  the  king's  subject,  and 
that  he  is  not  a  person  excepted  in 
the  act  of  parliament.  357|  358 

B. 

BAIL. 

The  pleading  of  bail  found  in  an  inferior 
court,  and  that  if  the  defendant 
eloined  himself,  then  they  granted 
that  the  plaintiffs  should  have  su.ch 
execution  against  them,  as  they 
should  have  against  the  defendant 
himself.  89 

BARGAIN  AND  SALE. 

Of  a  reversion,  and  the  enrolment  there- 
of in  Chancery.  251 
Sale  by  tenant  in  tail  for  ever          256 
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BARON  AND  FEME. 

The  pleading  of  an  intermarriage  and 
seising  of  the  husband  and  wife  in  the 
right  of  the  wife,  the  husband  dies, 
the  wife  then  remains  seised  in  her 
own  right  253 

The  pleading  of  a  nuurriage  and  seising 
of  the  husband  and  wife,  who  had 
issue,  the  wife  dies,  the  husband  held 
himself  within  the  oourtesj  of  Eng^ 
land.  255^256 

BAR. 
Vide  Action  on  thx  Cask,  Covk. 

NANTy  DxBTy  ISSUX  GkNSRAL,  &C. 

Bar  by  StahOe^  vide  StahUB. 

To  a  declaration  in  debt  for  rent  re- 
served on  a  lease,  the  defendant 
pleads  the  statute  of  32  H.  8.  c.  16. 
that  a  lease  made  to  an  alien  of  a 
dwelling-house  is  void ;  but  he  does 
not  aver  that  the  house  was  a  dwel- 
ling-house, and  therefore  bad.  5 

Declaration  in  debt  on  a  bond  to  a 
bailiff  of  a  liberty,  the  defendant 
pleads  the  statute  of  23  H.  6.  c  10. 
and  that  the  defendant  executed  it 
for  ease  and  favour  to  one  K.,  being 
his  prisoner,  and  for  his  deliverance, 
and  the  plaintiff  took  it  colore  qfficiu 

15 

Bond  given  to  the  marshal  of  B.  R.  con- 
ditioned to  be  a  true  prisoner,  the  de- 
fendant pleads  the  statute  of  23  H.  6. 
c  10.,  and  that  one  A.  P.  was  in  his 
custody  on  an  execution,  and  that  he 
and  the  said  A*  P.  became  bound  to 
the  plaintiff  for  ease  and  favour  to  be 
given  to  the  said  A.  P.,  and  that  the 
plaintiff,  colore  officii^  accepted  it 
against  the  statute  157 

Replication  that  the  bond  was  given 
for  better  security,  without  this, 
that  it  was  for  e^se,  &c  special 
demuRer,  and  judgment  for  the 
plaintiff.  159,  160 

Debt  against  a  sheriff  on  an  escape,  the 
defendant  pleads  the  Statute  of  Limit- 
ations of  21  Jac  c  16.  35^  36 

The  pleading  of  the  statute  of  12  Car.  2. 
c.  1 1.  of  oblivion.  356 

By  Special^. 
Declaration  on  a  bond  made  to  the 


bailiff  of  Westmimter,  plea  that  the 
defendant  was  in  custody  by  virtue 
of  a  warrant  made  to  the  baUiff  on  & 
biU  of  Middlesex.  18 

By  JuifymeHi. 

Declaration  on  a  bond  in  the  court  of 
Bristol^  bar  by  judgment  obtained 
thereon  before  in  B.R^  and  isBoe 
on  ntd  Hel  record,  and  the  defendant 
further  pleads,  for  that  he  cannot 
judicially  have  the  record  there^  he 
prays  judgment  if  the  court  will  pro> 
oeed  further,  whereupon  a  day  is 
given  to  bring  in  the  record,  the  de- 
fendant makes  a  de&ult  therem; 
judgment  for  the  plaintiff,  and  affirm- 
ed in  B.  R.  90, 91 

Administrator  pleads  judgments  reeo- 
vered  against  the  intestate  in  C.  B. 

329 

Plea  by  the  administrator  of  judgments 
recovered  on  the  intestate's  bond 
against  the  administrator  himsdf  in 
B.  R.,  and  that  he  retained  72L  doe 
to  himself  on  the  intestate's  bond. 

3S1 

By  ArbiirameHt,  vide  ArbUramenL 
Dedaration  on  bond  conditioned  to  per- 
form an  awards  and  to  discharge  the 
plaintiff  from  suits,  the  defendant 
pleads  that  the  arbitrators  made  no 
award,  and  that  the  umpire  made  no 
umpirage,  and  that  no  suits  were 
commenced.  61 

The  plaintiff  replies,  that  true  it  b  that 
the  arbitrators  mauie  no  award ;  bat 
the  umpire  awarded  the  defendant  to 
pay  the  plaintiff  6/.  &c.  and  the  de* 
fendant  had  notice  thereof;  judg* 
ment  on  demurrer  for  the  p]aLiti£ 

61 
Like  on  md  agard,  the  plaintiff  replies 
and  recites  the  award,  which  was  to 
pay  money,  and  assigns  the  breach 
in  default  of  payment ;  on  a  special 
demurrer,  judgment  for  the  plaintif. 

164 

By  7b&,  vide  Bar  UmMug  Zaiid^ride 


Debt  for  rent ;  declaration  that  C  G. 
seised  of  the  reversion  in  fee  after 
the  death  of  the  tenant  by  curtesy, 
demised  for  21  yean^  and  afterwards 
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'  C.  G.  bargained  and  sold  the  rever- 
sion to  G.  K.  who  devised  it  to  the 
plaintiff,  the  lessee  for  years  assigned 
it  to  the  defendant,  and  the  plaintiff 
avers  the  death  of  the  tenant  by  the 
curtesy.  250 

The  defendant  pleads  in  bar  thereto, 
that  J*  B.  was  seised,  and  devised  to 
G*  C.  and  his  wife  in  tail-special, 
and  that  the  lands  descended  to  his 
daughter  who  intermarried  with  G.  G. 
and  had  issue  C*  G.  and  died,  €r.  G. 
the  husband  being  tenant  by  the  cur- 
tesy, CI  G.  the  son  made  a  lease  for 
21  years  after  the  death  of  G.  G.  to 
J*  L,  and  afterwards  bargained  and 
sold  the  land  of  G*  K.  for  ever ;  the 
lessee  assigned 'to  the  defendant,  and 
afterwards  C.  G.  died,  and  the  tene- 
ments descended  to  ^S^.  G*  who  enter- 
ed on  the  defendant  and  ejected  him. 

254 

The  plaintiff  replies  that  after  the  bar- 
gain and  sale,  and  before  ^S^.  G,  en- 
tered, C.  G.  levied  a  fine  of  the  re- 
version. 257 

To  an  information  for  the  king  for 
money  due  to  9^  felo  de  te^  \  The 
defendant  pleads  a  grant  of  goods  of 
felons  Xo  J.  C.  for  years,  which  came 
to  C  D.  who  demanded  it  of  the  de- 
fendant, and  he  paid  him;  but  bad, 
because  he  had  not  a  grant  of  goods 
of  felons  of  themselves.  271 

Bond  with  a  condition  to  enjoy  land 
without  interruption  from  any  person 
claiming  title  from  Z.  S.  the  defend- 
ant pleads  performance.  145 

Replication,  that  «/.  entered  on  him, 
claiming  title  from  Z.  S,  146 

t  The  defendant  pleads  in  bar  to  a  bond 
to  make  a  release  that  he  had  no  title, 
but  bad.  214 

Several  Bare, 

To  a  declaration  in  covenant  to  give  an 
account,  and  pay  a  moiety  of  the 
money  received  ;  t  The  defendant 
pleads  that  he  laid  out  the  money 
towards  repairs,  and  other  necessary 
charges;  but  does  not  say  what  those 
necessary  charges  were,  and  there- 
fore bad.  45 

To  a  bond,  with  condition  to  give  an 
account  of  goods  which  should  come 


to  his  hands  as  joint  administrator, 
the  defendant  pleads  that  no  goods 
came  to  his  hands.  100 

Replication,  that  a  silver  bowl  came  to 
the  defendant's  hands  as  joint  admi- 
nistrator with  others.  101 

To  debt  on  a  counter-bond  the  defend- 
ant pleads  that  he  kept  the  plaintiff 
harmless.  114 

f  The  plaintiff  assigns  u  breach,  that  he 
was  prosecuted  at  law,  and  in  danger 
of  being  arrested,  wherefore  he  could 
not  follow  his  business ;  but  bad,  for 
saying  eo  qtuxL  115 

f  Rejoinder,  that  he  had  not  notice  of 
it ;  but  it  is  a  departure.  Ibid. 

To  a  declaration  for  printing  a  libel; 
the  defendant  pleads  a  custom  to 
print  and  deliver  petitions  to  the 
committee  of  grievances  in  parlia- 
ment. 124,  125 

To  an  assumpsit  to  provide  for  the  plain- 
tiff;  f  The  defendant  confesses  the 
service  for  part  of  the  time,  and  avers 
that  he  had  amply  provided  for  the 
plaintiff  during  the  time,  and  traverses 
the  service  for  another  part  of  the 
time  but  not  the  whole  ;  and  therefore 
bad.  265 

Protesting  that  he  had  fully  administer- 
ed, for  plea  saith,  that  he  had  not 
wasted  the  testator's  goods.  306 

To  judgments  pleaded  in  bar;  f  Re- 

•  plication,  that  12/.  were  paid  in  satis- 
faction of  one  judgment,  and  that  it 
was  kept  on  foot  by  fraud,  and  qtioad 
the  other  that  satisfaction  was  ac- 
knowledged, and  that  he  had  assets 
over  and  above  two  other  judgments. 

Pleading  that  the  intestate  was  found  a 
felo  de  se  by  an  inquisition.  355 

Replication,  that  it  was  pardoned  by 
the  act  of  oblivion,  12  Car.  2.  ell.. 

356 

Bars  touching  Lands^  vide  Bar  per  Title. 

Touching  Reparations,  vide  Reparation. 

To  debt  for  rent  for  four  rooms ;  f  Bar 
as  to  part,  by  nil  debety  as  to  the  re- 
sidue, that  the  plaintiff  demised  ^ye 
rooms,  &c.  But  bad  for  want  of  a 
traverse  of  four  rooms  only.  203 

To  a  declaration  in  covenant,  the  de- 
fendant pleads  that  he  surrendered 
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hb  ternii  and  that  the  lessor  ac- 
cepted it>  replicatioa  that  he  did  not 
surrender  it.  235,  2S6 

On  a  bond  for  quiet  enjoyment,  breach 
assigned,  that  one  J.  entered  on  him 
claiming  title,  &c.  On  demurrer 
judgment  for  the  plaintiflp.  146 

To  a  bond  conditioned  to  surrender  a 
copyhold,  and  that  the  plaintiff  should 
enjoy  it  without  let;  the  defendant 
pleads  that  he  did  surrender  it,  and 
that  the  plaintiff  had  quietly  enjoyed 
it  145 

The  plaintiff  replies,  that  one  J.  enter- 
ed on  him,  and  ousted  him.         Ihid. 

Bar  to  conditions  performed  to  a  de- 
claration in  covenant,  and  the  de- 
fendant set  forth  the  indenture,  which 
recited,  that  one  R.  P.  demised  to 
the  defendant  a  messuage,  and  that 
he  assigned  it  to  the  plaintiff,  and 
covenanted  that  the  plaintiff  should 
enjoy  it  till  the  end  of  the  lease,  &c 

52 

The  pluntiff  replies,  that  before  the 
lease  to  R.  P.  one  71  T.  was  seised 
thereof  in  fee,  and  that  the  said  IL  P. 
disseised  the  said  T.  T.  and  made  the 
lease  to  the  defendant,  and  that  71  T. 
re-entered  and  ousted  the  plaintiff, 
and  so  ass^ned  the  breach  in  not 
having  quiet  enjoyment.  55 


ation  of  the  first  lease— and  com- 
mencement of  the  second.  187,  ]88,&c 
Pleading  of  a  grant  of  a  rent-chaige  to 
commence  at  a  future  time.         189 


COMMON. 

f  Pleading  of  a  prescription  for  com- 
mon in  gross  after  the  com  carried 
away  for  two  years,  and  for  all  the 
third  year ;  but  do  not  say  for  cattle 
levani  and  eouchant^  and  therefore 
bad.  339, 340 

— ^-^  of  a  prescription  for  common 
appurtenant  for  every  two  yearsi, 
when  the'fieid  was  sown  with  corn, 
from  the  first  day  of  August  till  Ladf- 
day,  in  parcel  being  pasture,  and  m 
the  residue,  after  the  com  carried 
away,  till  Lady-day^  and  for  all  the 
third  year,  except,  &c.  221, 222 

Prescription  for  common  of  pasture  in 
a  field  except  in  one  part  thereof, 
whereof  he  is  seised  in  fee,  from  the 
first  day  of  Auqust  till,  &c  221 

Prescription  laid  in  the  lord  of  a  manor 
for  common  appurtenant  for  all  cattle 
hseamti  &c.  24, 25 

Pleading  of  a  custom,  that  the  custom- 
ary tenants  used  to  have  several  pas- 
ture for  all  cattle,  except,  &c      349 

CONDITIONS,  trufe  Oblioatiok. 


CERTIORARI  %nd  CERTIFICATE. 

Directed  to  the  court-leet  of  the  queen, 
and  the  return  of  a  presentment  there. 

134 

CLAIM. 

Pleading  of  an  entry  claiming  an  estate 
tail.  257 

Pleading  that  one  J.  entered  on  him, 
claiming  title  from  one  J.  S.        146 

COMMENCEMENT,    vidt     Expir. 

ATIOK. 

Pleading  of  a  lease  to  commence  after 
the  death  of  tenant  by  the  curtesy. 

250 

■    ■   of  a  term  granted  after  the 
end  of  another  term— the  determin- 


CONSENT. 

Pleading  of  a  consent  made  by  an  exe- 
cutor to  a  legacy  of  a  lease.         278 

CONTINUANCE. 

By  a  cuT^  advUare  vuli  in  a  superior 
court.  46,  47.  57.  149.  160, 161. 168. 
194,  195.  266.  280,  281.  294.335. 

359 

The  like  in  an  inferior  court.  92, 93. 9^ 

ConHnuance  of  a  Venire  Fadag. 

Issue*  and  demurrer,  venire  faeuu  ad  tn- 
andum  quam  ad  inquirendum,  12. 26. 

109.341 

The  like  jointly  of  a  demurrer,  venire 

facias  distringas^  lu  lo.  See.  80. 109. 

341 
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COPYHOLD. 

Surrender  of  copyhold  tenement  into 
the  bands  of  the  lord,  and  grant 
thereof  by  the  lord  to  another  in  fee. 

146 

Pleading  that  lands  are  copyhold  tene- 
ments demised  and  demisable  by  copy 
of  court-roll.  Ibid, 

■  that  R  C.  was  seised  of  a 

manor,  and  that  he  granted  it  for 
life,  the  remainder  in  fee,  tenant  in 
fee  surrenders  his  remainder,  and 
takes  back  an  estate  to  himself  and 
his  wifcy  the  remainder  to  his  heirs 
in  fee.  147 

-^— ^—  of  the  admission  of  two  te- 


nants in  the  remainder  for  life  the 
remainder  to  one  of  them  in  fee.  Ibid, 

COVENANT. 
Brought  by  and  against  Executors. 

Declaration  on  a  lease  of  a  rectory 
against  the  executor  of  the  assignee 
of  the  lessee  for  a  term  after  another 
lease  ended,  the  defendant  pleads 
non  dimisit  to  one  part,  and  demurs 
to  the  other  part  104* 

\  Declaration  by  executor  on  a  cove- 
nant made  to  his  testator  with  others ; 
but  not  good,  because  the  action  sur- 
vived to  the  others.  155 

Brought  by  and  against  the  Assignee, 

Declaration  by  the  assignee  of  the 
lessor  against  the  lessee  for  years  on 
the  attornment  of  the  lessee^  and 
breach  assigned  in  non-pajment  of 
rent-  ^  230 

Declaration  against  the  executor  of  the 
assignee  of  the  lessee  for  a  term  after 
another  lease  ended.  104 

Brought  by  and  against  others. 

Against  the  covenantor  on  an  inden- 
ture of  agreement  touching  the  dis- 
position of  a  lunatic's  estate.  40 

f  By  the  lessee  against  the  lessor  of  a 
pump  in  common  with  others  on  a 
covenant  in  law  for  not  repairing  the 
pump — but  it  does  not  lie.  321 

Breach  assigned  concerning  Repairs, 

For  not  repairing  a  pump,  and  for  suf- 
VoL.  L 


fering  the  well  to  be  filled  with  rub- 
bish. 321 
For  not  repairing  the  chancel  of  a 
church,  and  for  suffering  a  barn,  par- 
cel of  the  premises,  to  be  in  decay. 

107 

Vide  Repairs. 
For  Non-payment  of  Money, 

For  not  giving  an  account,  and  not  pay- 
ing a  moiety  of  the  money  received 
out  of  a  lunatic's  estate.  40 

For  rent-arrear  brought  by  the  assignee 
of  the  reversion  against  the  lessee  for 
a  term  of  years.  230 

For  not  quietly  enjoying  Land, 

On  conditions  performed  pleaded  to  a 
bond,  the  plaintiff  assigns  a  breach, 
that  one  T,  T,  re-entered  on  him  on 
an  elder  title,  and  ousted  him.        56 

On  a  bond,  with  condition  that  the 
plaintiff  should  have  the  land  without 
any  impediment  of  any  claiming  the 
estate  of  L,  S,,  the  plaintiff  replies, 
and  assigns  a  breach,  that  one  J. 
claiming  from  the  said  L.  S,  entered 
and  ousted  him.  156 

For  several  other  Matters, 

f  Breach,  that  the  plaintifis  were  sued 
at  law,  whereby  they  could  not  fol- 
low their  business,  assigned  to  a  de- 
claration on  a  counter-bond ;  but  bad 
because  it  is  assigned  by  an  eo  quod. 

115 

Bar  and  Pleadings  in  Covenant, 

f  To  a  declaration  in  covenant  to  give 
an  account,  and  pay  the  moiety  of 
the  money  received;  the  defendant 
pleads  that  he  hath  disbursed  the 
money  about  repairs,  and  other  neces- 
sary chaises ;  but  does  not  say  what 
those  necessary  charges  were,  and 
therefore  ill.  45 

To  a  bond  with  condition  to  perform 
the  covenants  in  an  indenture;  the 
defendant  pleads  conditions  perform- 
ed. 52 

To  a  counter-bond,  the  defendant  pleads 
that  he  hath  kept  the  plaintiff  harm- 
less, and  the  plaintiff  replies,  and  as- 
signs a  breach,  &c,  115 

Bar  by  performance  of  covenants,  and 

3  G 
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the  defendant  shows  the  indenture^ 
which  recites,  that  one  R,  P.  de- 
mised a  messuage  to  the  defendant, 
which  messuage  the  defendant  assign- 
ed to  the  plaintiff,  and  covenanted 
that  the  plaintiff  should  enjoy  it  to 
the  end  of  the  term,  and  then  pleads 
that  he  had  performed  all,'  &c.        52 

The  plaintiff  replies,  that  before  the 
lease  made  to  the  said  R,  P,  one 
T,  71  was  seised  thereof  in  fee,  and 
that  the  said  R.  P.  disseised  him^ 
and  made  the  lease  to  the  defendant ; 
who  assigned  it  to  the  plaintiff,  and 
that  the  said  7%  T.  re-entered,  and 
ousted  the  plaintiff,  who  assigned  the 
breach  in  not  quietly  enjoying,  &c, 

55 

To  a  bond  with  condition  to  surrender 
a  copyhold,  and  that  the   plaintiff 

,  should  enjoy  it  without  let  from  any 
claiming  from  L,  S.,  the  defendant 
pleads  that  he  had  surrendered  it, 
and  that  the  plaintiff  hath  quietly  en- 
joyed it  145 

The  plaintiff  replies,  that  one  </.  claim- 
ing from  the  said  L,  S,  entered  and 
ousted  him ;  demurrer  and  judgment 
for  the  plaintiff.  Ihid, 

To  a  bond,  bar  by  no  award  made.  165 

The  plaintiff  assigns  the  breach  for  non- 
payment of  money.  166 

The  defendant  demurs,  and  shows  for 
cause  that  it  does  not  appear  that  one 
of  the  arbitrators  sealed  the  award. 

167 

Vide  tit.  Arbitrament,  and  tit.  Bar 
PUR  Arbitrament. 

COUNTY  PALATINE. 

Error  from  Durham^  and  judgment 
affirmed  in  K.  B.  69 

Pleading  of  the  king's  grant  under  the 
seal  of  the  duchy  of  Lancaster^  with 
the  consent  of  the  chancellor  and  the 
counsel  of  the  duchy.  -  271 

COURTS,  PARTICULAR  EN- 
TRIES RELATING  TO  THEM, 
vide  County  Palatine. 

The  style  of  the  court  of  Brisioly  ac- 
cording the  law  of  merchants,  cus- 
tom and  charter.  87 

The^manner  of  the  continuances  of  the 
court  of  Bristol  88 


The  style  of  the  court  of  Exchequer, 
aud  action  brought  there.  113 

The  form  of  a  special  memorandum  in 
B.  R.  14 

The  form  of  a  judgment  by  non  sum  m- 
fomuUus  in  K.  B.  SSO 

CUSTOMS,  vide  London. 

Pleading  of  a  custom  to  print  and  de- 
liver petitions  to  the  committee  of 
gfievances  in  parliament.  130 

f  Pleading  of  a  custom,  that  if  any  pe^ 
son  cuts  his  underwood  and  there- 
with fences  his  com,  the  tithes  where- 
of are  payable  to  the  rector,  such 
underwood  had  been  used  to  be  dis- 
charged of  tithes ;  but  ill  for  not  say- 
ing for  fencing  his  own  com.        136 

^-— ^-^-i  that  a  messuage  is  parcel  of 
a  manor,  and  demised  and  demisable 
by  copy  of  court-roll.  146 

that  the  customary  tenants 


had  used  to  have  sole  and  several 
pasture  with  the  free  tenants  for  all 
cattle  (sheep,  &c.  excepted)  lerasU 
and  couchanty  &c.  349 


D. 


DAMAGES. 

Joinder  in  issue  and  demarrer,  renin 

fac  awarded  tarn  ad  triand  quam  ad 

inquirefuT  qua  damna,  12.  % 

Vide  more  of  this  in  CoNTnruAKcs. 


Remitter  of  Damages, 
On  miscasting  of  rent. 


281 


DEMAND. 

Of  goods  of  &feh  de  se,  272 

Declaration  on  an  award  bi^d  for  want 

of  a  demand  of  the  money.  28 

DEATH  and  LIFE. 
Dying  without  Issue. 

Pleading  of  a  dying  without  issue  other 
than  one  JIf.,  found  by  special  verdict 

177 

— •—  of  the  deatii  of  a  coparcener 
without  issue,  and  of  the  descent  of 
the  land  to  tlie  other.  255 

that  one  W.  W.  died  intesUt^ 

and  that  he  left  no  children.         265 
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Entry  on  DecUh, 

Pleading  of  the  death  of  the  lessee  for 
years,  and  of  the  entry  of  the  admi- 
nistrator. 2 

of  the  death  of  the  husband. 

253 
■  of  the  death  of  the  tenant  by 

the  curtesy,  and  of  the  entry  of  him 
in  the  remainder.  253 

Life* 

Pleading  that  a  stranger  is  in  full  life. 

213 
Averment  of  the  life  of  the  tenant  for 
life.  SS5 
■  of  the  life  of  cestuy  que  vie. 

279 

DEBT. 

On  Statute,  vide  Statute. 

Against  Executors^  vide  Executor, 

Against  Administrators^  vide  Adminis^ 

trator. 

On  Obligation  and  Bar  thereon,  vide 

Obligation* 

For  Rent. 

On  a  lease  against  an  administrator  for 
rent  arrear,  as  well  in  the  intestate*s 
time  as  in  the  time  of  the  adminis- 
trator. 1 

The  defendant  pleads  the  statute  of 
82  H.  8.  that  a  lease  made  to  an 
alien  shall  be  void.  5 

Declaration  that  G.  G.  seised  of  the  re- 
version after  the  death  of  tenant  by 
the  curtesy,  demised  it  for  21  years, 
and  afterwards  bargained  and  sold  the 
reversion  to  IL  who  devised  it  to  the 
plaintiff,  the  lessee  for  years  assigns 
to  the  defendant,  and  then  the  plain- 
tiff avers  the  death  of  the  tenant  by 
curtesy.  250 

On  a  parol  lease  for  a  year,  and  so  from 
year  to  year,  as  long  as  both  parties 
shall  please.  202 

The  defendant  pleads  thereto  as  to  one 
part,  nil  debet ;  f  as  to  the  residue 
that  the  plaintiff  entered  into  part. 

208 

Debt  of  an  annuity  brought  against  the 
pernor  of  t&e  profits  of  land.        276 


On  Specialty, 

Debt  of  an  annuity  brought  against  the 
pernor  of  the  profits.  276 

On  Contract  unthout  Specialty, 
Debt  for  rent  on  a  parole  lease.       202 

On  Escape, 

t  Against  a  sheriff  where  F,  H,  was 
taken  on  a  capias  ad  satisfaciendum, 
but  does  not  show  that  there  was  any 
judgment  against  F,  U.,  and  there- 
fore bad.  ,  34 

Bar  and  Pleadings  thereon, 

^Bj  nil  debet  infra  sex  annos  ;  but  bad 
because  it  concluded  to  the  country. 

280 

Bar  that  a  stranger  had  no  title  pleaded 
to  a  bond  to  make  a  release.  212,  218 
t  Bar  to  rent,  that  the  plaintiff  had  de- 
mised to  the  defendant  more  than  he 
had  alleged,  and  that  the  plaintiff  en- 
tered into  the  surplusage  ;  but  ill  for 
want  of  a  traverse.  203 

Bar  to  a  bond  to  the  marshal  of  B.  R. 
to  be  a  true  prisoner ;  the  defendant 
pleads  the  statute  of  23  H.  6.  c.  10., 
and  that  one  P.  was  in  execution  at 
the  suit  of  one  /?.,  and  thereupon  the 
defendant,  for  ease  and  favour  to  be 
shown  to  P,  gave  the  bond.  157 

Replication  that  it  was  given  for  better 
security,  and  traverses  the  ease  and 
favour.  159 

Debt  in  the  Detinet  only. 

Brought  against  an  administrator  on  the 
intestate's  bond.  828 

by  an  executor  against  the 

pernor  of  the  profits  of  land  charged 
with  an  annuity.  275,  276 

DEMISE. 
Vide  Indenture,  vide  Assignment. 

Entry  and  demise  thereon,  and  eject- 
ment of  the  lessee  found  by  special 
verdict  178 

Declaration  on  a  demise  for  a  year,  and 
so  from  year  to  year,  so  long  as  it 
should  please  both  parties,  except  the 
time  when  one  Rich.  Whitmore  shall 
be  resident  in  London,  202,  20S 
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Pleading  of  a  grant  of  a  term  for  21 
years,  to  commence  after  the  death  of 
the  tenant  by  the  curtesy.  250 

Like.  256 

Pleading  of  a  demise  to  T,  C.  for  the 
life  of  W.  K.  and  V.y  and  of  the  entry 
of  T.  C.  thereon.  276 

■ of  a  parole  lease  for  a  year, 

and  so  from  year  to  year,  &c.       203 

Precedents  of  Lecues. 

Of  a  lease  for  years  with  a  covenant 
that  the  lessor  shall  repair  it,  &c.     3 

Of  a  lease  of  a  rectory  with  the  tithes^ 
after  another  lease  ended,  with  a  co- 
venant to  acquit  the  lessee  from  the 
payment  of  annuities,  pensions,  &c. 

104 

DEVISE. 

Pleading  of  a  devise  of  a  reversion  in 
fee,  and  of  the  seisin  of  the  devbee 
thereof.  253 

Devise  in  tail-special  pleaded.  254 

Pleading  of  a  devise  of  an  annuity  for 
life  with  a  nomine  pceme,  76 

Pleading  of  a  consent  of  the  executors 
to  a  devise  of  a  lease.  278 

DISTRESS,  vide  Replevik. 

Devise  of  a  distress  with  a  nomine pcnue. 

276 

DiSCEITj  vide  Disceit  in  Actions 
ON  THE  Case. 

DESCENT. 

Pleading  of  a  descent  of  land  to  the  heir 

in  tail  special.  255 

■  of  a  descent  to  coparceners. 

Ibid, 

■  of  a  descent  of  a  moiety  of 

lands  from  one  coparcener  to  another. 

of  a  descent  of  land  to  the 


daughter  and  heir  in  tail,  who  entered 
and  expelled  tenant  for  life.  257 

that  an  estate  lawfully  came 


to  the  defendant  without  any  deduc- 
tion therefrom.  278 

DISSEISIN. 
Pleading  of  a  aeisln  ia  feey  and  a  dis- 


seisin thereon,  and  of  re-«ntry  on  the 
lessee  of  the  disseisor,  and  expulsion 
of  him.  5S 

E. 

EJECTMENT. 

Declaration  in  ejectment,  the  defend- 
ant pleads  not  guilty ;  special  verdict 
and  judgment  for  the  plaintiff  there* 
on.  170 

Entry,  demise^  and  ejectment  found  by 
verdict.  178 

ECCLESIASTICAL  MATTERS. 

Pleading  of  a  citation,  and  excommuni- 
cation thereon.  127 

of  a  significavit  thereof^  and 

of  the  prosecution  of  a  writ  of  excom- 
municatio  capiendo  out  of  the  court 
of  Chancery.  128 

ELECTION. 

Pleading  that  the  arbitrators  had  elected 
an  umpire,  who  had  made  an  award. 

63 

ENTRY. 

On  a  Lease  made. 

On  the  death  of  the  intestate^  the  admi- 
nistrator enters  by  virtue  of  the  lease, 
&c.  2 

Expiration  of  the  term,  and  entry  of 
another  lessee.  106,  190,  191 

Pleading  of  the  entry  of  the  lessee  for 
years,  and  of  the  seisin  of  the  lessor 
of  the  reversion.  233 

■  of  the.entry  of  the  assignee  of 
an  interesse  termim  to  commence  after 
the  death  of  the  tenant  for  life.    257 

Without  Lease,  on  pretence  of  Title. 

Pleading  of  the  entry  of  the  disseisee 
after  a  disseisin  done  to  him.  56 

■  of  the  entrv  of  tenant  for  life 
on  the  plaintiff,  and  ejectment  of  the 
plaintiff.  148 

Entry,  seisin,  demise,  and  ejectment 
found  to  be  made  by  the  plaintiff. 

178 

Pleading  of  the  entry  of  the  lessor  into 
parcel  of  the  land  demised  to  the  les- 
see, and  expulsion  of  the  lessee.  204 
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PleadiDg  that  tenant  in  tail  entered  on 
the  lessee  for  years,  and  expelled 
him.  257 

ERROR. 
Brought  on  Judgment  in  King* 8  JBench, 

Brought  in  the  Exchequer  Chamber  on 
a  special  verdict  in  ejectment,  and 
judgment  affirmed  there.        179, 180 

On  a  Judgment  given  in  the  County 

Palatine. 

On  a  judgment  in  case  in  the  county 
palatine  of  Durham  on  a  declaration 
for  goods  sold  and  delivered,  and 
does  not  say  (jthere),  but  adjudged 
good.  69 

On  Judgments  given  in  inferior  Courts* 

On  a  judgment  in  the  court  of  the  city 
of  Bristol  on  a  declaration  on  a  bond, 
to  ivhich  the  defendant  pleaded  .a 
judgment  formerly  obtained  on  the 
bond  in  B.  R.  &c.  Judgment  for 
the  plaintiff,  and  affirmed.  86 

General  Error  assigned. 

On  a  judgment  in  Durham  for  goods 
sold  and  delivered  ;  and  does  not  say 
tJiere  sold,  &c.,  but  yet  good.  73 

On  a  judgment  in  the  court  of  Bristol 
where  the  plaintiff  does  not  pray  his 
damages ;  but  affirmed.  96 

On  a  judgment  in  B.  R.  assigned  in  the 
Exchequer  Chamber,  and  the  judg- 
ment affirmed.  180 

Process  and  Judgment  thereon. 

Judgment  cffirmed. 

In  B.  R.  scire  facias  ad  audiendum 
errores  awarded  and  not  returned, 
the  defendant  joins  in  errors.  73 

Scire  feci  returned,  and  an  eiffirmetur 
entered.  96, 97 

The  judgment  affirmed  in  the  Exche- 
quer Chamber,  and  remitted  in  B.  R. 

180 

EXCOMMUNICATION. 

Pleading  of  an  excommunication  and 
of  a  significavit  thereon,  and  of  the 
prosecution  of  a  writ  extommunicato 

^  capiendo.  120 


EXECUTION,  vide  Damages. 

EXECUTORS. 

Declarations  by  and  against  Executors. 

Declaration  against  an  executor  on  an 
assumpsit  of  the  testator.  264* 

Bar  that  he  retains  in  his  hands  towards 
his  own  satisfaction.  329 

Scire  fieri  inquiry,  the  defendant,  pro* 
testando  that  he  fully  administered, 
for  plea  says  that  he  hath  not  wasted^ 
&c.  303 

Judgments  pleaded  in  bar.  329 

Pleading  of  Matters  touching  Executors 

Profert  of  letters  of  administration  on  a 
scire  facias.  354 

Pleading  that  an  assignee  of  a  lease 
made  his  executors  and  died,  and 
that  the  executors  entered.  106 

That  a  tenant  of  a  reversion  devised  it 
in  fee,  and  that  the  devisee  entered. 

253 

Of  a  will  made,  and  of  a  devise  in  tail 
special.  254 

That  one  C.  made  his  will,  and  consti- 
tuted his  wife  executrix,  who  took 
upon  herself  the  execution  thereof, 
and  so  was  possessed  of  a  term  for 
years.  272 

Like.  276 

Of  a  consent  made  by  an  executor  to  a 
legacy.  278 

Of  a  will  made  and  afterwards  proved 
by  the  executor.  279 

A  will  found  by  a  jury  on  a  special  ver- 
dict. 172 

EXEMPLIFICATION. 

Profert  of  the  exemplification  of  the 
inrolment  of  an  indenture.  189 

EXPIRATION,  vide  Commence- 

MSMT. 

Of  a  lease  for  years  of  a  rectory,  and 
entry  on  another  lease.  106 

Of  a  lease,  and  entry  of  another  lessee 
on  another  lease.  190,  191 

F. 

FINE. 

Pleading  of  a  fine  levied  siir  cognizance 
de  droit  of  a  manor  with  proclam- 
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ations,  and  demands  judgment  if  he 
ought  to  be  admitted  to  allege  against 
the  fine,  &c.  259 

FORFEITURE. 

Pleading  of  payment  of  money  forfeited 
by  a  fdo  de  se^  to  the  lord  of  the 
franchise.  272 

Pleading  of  a  forfeiture  of  money,  be- 
cause the  intestate  wasfelo  de  te^  and 
o  found  by  inquest.  355 

FRAUD,  vide  tit  Bar  per  Judg- 
ment. 

G. 

GRANTS. 
By  the  King.    Pleading  of  them* 

Under  the  seal  of  the  duchy  of  Lanctts^ 

ter  of  a  view  of  frank  pledge.        271 

Of  alum- works  by  indenture.  187 

By  comnum  Persons,  Pleading  rf  ^lem* 

Of  the  custody  of  a  lunatic.  W^  41 

Of  a  copyhold  tenement  by  the  lord  of 

a  manor.  146,  14*7 

Of  a  rent-charge  by  deed  indented.  189 
Vide  more,  title  Assignment,  Demise, 

Indenture,  and  Agreement. 

Precedents  of  Chrants. 

Of  the  reversion  of  an  honour^  castle, 
and  manor  for  life.  234 

Of  the  king  by  indenture  of  a  term  for 
years,  after  another  term  ended  in 
the  alum- works.  187 

Of  a  rent-charge  out  of  a  lease  of  alum- 
works  to  commence  at  a  time  to 
come.  189 


L 


IMPARLANCE,  vide  Li.  Lo. 

INDENTURE,  vide  Bar  ik  Cove- 
NANT,  Demise. 

Declaration  on  an  indenture  for  rent- 
arrear.  1 

Declaration  on  an  indenture  of  lease  of 
a  rectory  after  the  determination  of 
another  leasei  for  a  broach  of  cove- 
mmt,  104 


Declaration  in  covenant  on  articles  of 
agreement  for  the  disposal  of  a  luna- 
tic's estate.  40,  41 

Indenture  of  a  lease  with  a  covenant 
that  the  lessor  will  repair.  3 

Pleading  of  a  counterpart  of  an  inden- 
ture of  lease,  with  an  indorsement 
thereon  and  assignment  thereof.     53 

Of  a  lease  by  indenture,  and  of  the 
entry  of  the  lessee  thereon,  assignment 
thereof,  and  entry  of  the  assignee. 

56 

Of  a  demise  for  years  of  alum-works  by 
tiie  king,  by  indenture  inroUed  after 
another  term  ended.  189 

Of  a  grant  of  a  rent-charge.  Und, 

Of  a  lease  for  years,  and  an  assignment 
thereof.  231 

Of  a  lease  to  commence  after  the  death 
of  a  tenant  by  curtesy.  250 

Of  the  king*s  grant  of  a  view  of  frank- 
pledge, courts  leet,  goods  of  felons, 
&c.  271 

INDICTMENT. 

f  For  keeping  a  tippling-house  without 
licence,  but  bad  because  not  said 
contra  formam  staitUi,  248 

t  Conviction  for  shooting  with  a  hand- 
gun, preferred  before  the  justices  to 
keep  the  peace ;  but  the  word  *<  as- 
"  signed'*  is  omitted,  and  therefore 
bad.  262 

On  the  statute  of  5  Eliz.  for  using  the 
trade  of  a  draper,  having  never  been 
an  apprentice  to  it.  309 

The  defendant  pleads  in  bar  the  king's 
letters  patent,  and  the  confirmation 
of  the  liberties  of  London  by  the  sta- 
tute of  7  R.  2.  absque  hoc,  &c.    llnd, 

INFANT. 

Pleading  that  a  stranger  attained  his 
full  age.  214.  279 

Pleading  that  a  stranger  is  under  age. 

214 

INFORMATION. 

For  conspiring  to  be  sworn  of  the  tales, 
to  procure  a  verdict  to  be  giyen  for 
the  defendant  300 

f  For  shooting  with  a  hand-gun,  con- 
viction thereof  before  justices  of  the 
peace.  268 
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Exhibited  by  the  clerk  of  the  crown  on 
a  bond  for  money  due  to  one  L,,  who 
was  fovLikdfelo  de  se,  269 

INQUISITION. 

Tam  ad  Triand'  quam  ad  INQUia', 
vide  Issue  and  Contin'. 

Inquisition  an  Statutes. 

According  to  the  statute  of  17  Car.  2. 
c.  7*  on  a  judgment  for  the  avowant 
on  demurrer,  a  writ  of  inquiry  is 
awarded  of  the  value  of  the  distress, 
and  judgment  thereon.  195 

Inqtdsition  cU  Common  Law. 

Before  final  Judgment. 

In  covenant  broken,  an  inquiry  awarded  ^ 
and  returned,  and  judgment  thereon. 

47 

In  case  awarded  and  returned,  and 
judgment  thereon.  266 

In  trespass  on  a  nolle  prosequi  to  the 
issue,  and  inquiry  awarded  on  the  de* 
murrer,  and  judgment  for  the  plain- 
tiff. 342 

On  a  scire  fieri  inquiry  awarded,  the 
sheriff  returns  a  devastavit  305 

The  defendant,  protesting  he  had  fuUy 
administered,  for  plea  says,  that  he 
hath  not  wasted,  &c.  306 

The  plaintiff  replies  that  he  hath  wasted, 
&c  Ibid. 

Inquest  of  Office* 

\  Pleading  of  an  inquest  (where  a  man 
was  found  ye/o  de  se)  by  aproutpatety 
and  therefore  bad.  270 

The  like  well  pleaded.  355 

INROLMENT,    vide   Bargain   and 

Sale. 

Of  the  king's  grant  by  indenture.     187 
Of  a  bargain  and  sale  of  lands.         256 

ISSUE  OF  THE  BODY. 

Issue  of  the  body,  found  by  the  jury. 

177 

Pleading  that  baron  and  feme  had  issue 

of  their  bodies.  256 


ISSUE  GENERAL. 
To  Declarations  in  Case. 
In  assumpsit  by  non  assumpsit. 

To  Declarations  in  Debt, 


72 


fBy  nil  ddtet  infra  sex  annos ;  but 
ill  because  it  don't  conclude  to  the 
country.  280 

Non  damni/icatus  pleaded  to  a  counter- 
bond.  114 

f  The  plaintiff  repb'es,  that  he  was  pro- 
secuted at  law,  eo  quod  the  money 
was  not  paid ;  but  ill,  because  it  is 
pleaded  an  eo  quod.  115 

Non  dimisit.  108 

ISSUE  JOINED,  with  other  matters. 

Debt  for  rent,  nil  €lebet  pleaded  to  part, 
demurrer  to  the  other  part,  and  a 
nolle  prosequi  entered  to  the  issue- 

203.  265 

Issue  and  demurrer  joined,  a  venire 
facias  awarded  tam  ad  triand  quam 
ad  inquirendy  and  a  verdict  thereon. 

12.26 

Issue  and  demurrer  in  trespass,  a  verC 
fac*  awarded  tam  ad  triand  quam  ad 
inquirendy  judgment  on  the  demurrer 
for  the  plaintiff,  a  nolle  prosequi  en- 
tered to  the  issue,  and  writ  of  inquiry 
awarded,  and  judgment  thereon. 

341 

See  more  of  this  title,  Continuance. 

Pleading  of  a  trial  of  an  issue,  and  a 
verdict  thereon.  300 

See  more  of  this  title.  Verdict. 

JUDGMENT. 

For  the  PlainHff. 

Where  an  Interlocutory  Judgment  is  to 
be  brfore  final  Judgment. 

On  demurrer  to  a  plea  in  covenant 
judgment  is  given,  and  a  writ  of  in- 
quiry is  awarded  and  final  judgment 
thereon.  46, 47 

On  demurrer  to  a  plea  in  case,  interlo- 
cutory judgment  given,  and  a  writ  of 
inquiry  awarded.  '  266 

For  the  Plaintiff. 

Where  Judgment  final  is  to  be  given^ 
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In  CcLse. 

On  a  verdict  in  assumpsit.  72 

On  a  verdict  in  case  for  words.         246 

In  Covenant 

On  a  verdict  in  covenant.  110 

The  like.  237 

In  Ddft 

On  a  demurrer  to  a  replication.  58. 149 

168.  836. 
The  like  with  satisfaction  acknowledged. 

161 
On  demurrer  to  a  bar.       215. 281 .  294> 

In  Ejectment 
On  a  special  verdict  therein.  179 

On  nul  tiel  Record, 

The  defendant  pleaded  a  record  in  bar 
of  a  debt,  and  failed  of  it,  judgment 
for  the  plaintiff.  95 

For  the  Avowant. 

On  demurrer  to  a  plea  in  bar  to  an 
avowry  a  writ  of  inquiry  awarded 
according  to  the  statute  and  judg- 
ment thereon.  195 

For  the  Defendant, 

In  replevin  on  demurrer  to  a  plea  in 
bar  to  the  avowry,  a  writ  of  inquiry 
awarded  by  the  statute  of  the  money 
arrear,  and  of  the  value  of  the  dis- 
tress and  judgment  thereon.  195 

In  scire  facias^  judgment  on  demurrer 
to  the  replication.  360 

In  trespass  on  demurrer  and  issue  joined. 

80 

Divers  other  Judgments. 

In  trespass,  demurrer  and  issue  as  to 
the  vi  and  armis^  judgment  for  the 
defendant  without  regarding  the 
issue.  80 

On  a  special  verdict,  judgment  for  the 
plaintiff.  179 

L. 

LEET. 

• 

j"  Presentment  in  a  leet  for  erecting  a 
cottage.  134 

Grant  of  a  counter-lect  by  the  king. 

271 


LONDON. 

Pleading  of  a  grant  of  privilege  to  the 
city  by  grant  of  king  H.  3.  amo 
regni  15.  909 

Pleading  of  the  confirmation  of  the  pri- 
vileges  by  the  statute  of  7  R.2.   310 

M. 

MARRIAGE,  vide  Babon  and  Feme. 

Pleading  of  a  marriage  and  seisin  in  the 
right  of  the  feme  after  the  death  of 
the  baron.  253 

Pleading  of  a  marriage  and  seisin  in  the 
right  of  the  feme  of  an  estate-tail,  and 
that  the  baron  and  feme  had  issue. 

255 

MONSTRAMS  DE  FAITS^  vide  OtER. 

r 

N. 

NOLLE  PROSEQUI. 

Issue  and  demurrer  in  debt,  and  a  jio& 
prosequi  as  to  the  issue.  205 

Issue  and  demurrer  in  trespass,  judg- 
ment on  the  demurrer,  and  a  no/Ze 
prosequi  entered  as  the  issue.       342 

NOMINE  PCEN.«. 

Devise  to  retain  a  distress  till  the  rent 
and  \0s,  nomine pcenm  is  paid.     276 

NOTICE. 

t  The  defendant  pleads  that  he  would 
have  indemnified  the  plaintiff,  bat 
that  he  had  not  notice  of  the  damage. 

115 

Pleading  of  notice  given  to  the  defend- 
ant of  an  award  made.  64 

t  Pleading  of  notice  given  of  a  debt 
due,  and  that  the  arbitrator  refused 
to  allow  it.  3a  31 

Nul  tiel  Record,  vide  3xmGUXxt 

BY   NUL  TIEL   RkCORD. 

0. 

OBLIGATION. 

Declarations  on  Obligations;  a»d  Pre- 
cedents of  Conditions, 

On  Obligations  given  to  Officers, 
Declaration  on  two  bonds  to  a  shenS 


THE  TABLE  OP  THE  PLEADINGS, 


378 


'  the  defendant  after  oyer  thereof  de- 
murs. 289 

To  the  bailiff  of  Westmifuter  on  sn  arrest 
conditioned  for  appearance.  17 

To  the  marshal  of  the  King's  Bench 
with  condition  to  be  a  true  prisoner. 

157 

Information  brought  by  the  king's  co- 
roner and  attorney  for  money  due  on 
a  bond  to  a/e/o  de  se.  269 

On  Obligation  given  for  Performance  of 

Covenants. 

To  an  assignee  on  an  indenture  assigned 
to  him.  51 

On  an  Obligation  to  stand  to  Atoard, 

To  stand  t»  the  award  of  three  arbitra- 
tors, or  of  two  of  them^  164 

To  stand  to  the  award  of  arbitrators, 
and  if  they  cannot  agree,  then  to  the 
award  of  an  umpire.  62 

To  stand  to  the  award  of  two  arbitrators, 
and  if  they  cannot  determine  it,  then 
to  the  award  of  an  umpire.  324 

On  Obligations  to  do  oUter  Matters, 

That  an  administrator  shall  give  an  ac- 
count of  goods  which  shall  come  to 
his  hands  as  administrator,  and  make 
an  equal  division  thereof.  100 

That  a  stranger  shall  perform  a  decree 
in  Chancery,  and  make  a  release. 

212 

That  a  surrender  of  copyhold  lands 
shall  be  made  at  the  next  court,  and 
that  the  obligee  shall  enjoy  them, 
&C.  145 

Pleading  of  Obligations  and  Conditions. 
Of  an  obligation  given.     329.  331 .  269. 

333 

Pleading  of  an  obligation  given  to  a  man 

who  became ye/o  de  se.  269 

Sar  to  Obligations  and  Pleadings 
thereon. 

To  Obligations  to  Officers, 

By  statute  of  23  H.6.  clO.  and  that 
one  K.  was  imprisoned  on  a  precept 
returnable  on  Friday  after  the  octave 
of  Purification,  until  the  bond  given 
for  ease  and  favour  against  the  sta- 
tute. 15 

The  plaintiff  replies,  that  the  said  K* 
was  imprisoned  by  virtuei  of  a  pre- 


cept returnable  on  Saturday^  and  not 
by  virtue  of  a  precept  returnable  on 
Friday y  &c.  18 

The  defendant  rejoins,  that  he  was  im- 
prisoned by  virtue  of  a  precept  re- 
turnable on  Friday f  and  traverses  that 
he  was  imprisoned  by  virtue  of  a 
precept  returnable  on  Saturday,     19 

The  defendant  pleads  to  a  bond  given 
to  the  marshall  of  B.  R.  that  it  was 
for  ease  and  favour,  and  against  the 
statute  23  H.  6.  c.  10.  and  so  void. 

157—159 

The  plaintiff  traverseth  the  ease,  &c. 
on  demurrer  judgment  for  the  plain- 
tiff. 160 

Demurrer  on  oyer  of  bonds  to  a  she- 
riff, because  the  defendant  b  sued 
separately.  290 

To  Obligations  to  perform  Covenants^ 
vide  Bar  in  Covenants. 

The  defendant  pleads  conditions  per- 
formed. 52 

The  defendant  pleads  that  he  hath  kept 
the  plaintiff  harmless.  115 

To  Obligations  to  stand  to  an  Award, 

The  defendant  pleads  no  award  made. 

164 

The  plaintiff  replies  an  award  to  pay 
money,  and  to  execute  general  re- 
leases and  assigns  the  breach  in  non- 
payment. 165 

The  defendant  pleads,  that  neither  the 
arbitrators  nor  the  umpire  made  any 
award.  62 

The  plaintiff  replies,  that  the  arbitra- 
tors chose  an  umpire,  who  made  an 
award,  and  assigns  the  breach  in  non- 
payment of  money.  63 

The  defendant  pleads,  that  the  arbitra- 
tors made  an  award  that  he  should 
pay  3100/.  and  avers  that  he  paid  it. 

324 

The  plaintiff  replies  that  the  defendant 
bad  not  paid  it.  325 

To  other  Obligations, 

t  To  an  obligation  to  execute  a  release, 
the  defendant  pleaded  that  he  had  no 
right;  but  bad.  212 

To  a  bond  to  give  an  account  of  goods 
which  shall  come  to  his  hands,  the 
defendant  pleads  that  no  goods  came 
to  his  hands.  100 
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.  t  The  plaintiff  replies,  that  a  silver  bowl 
came  to  his  hands,  but  did  not  tender 
an  issue,  and  therefore  bad.  101 

With  condition  to  make  a  surrender, 
and  that  the  plaintiff  should  enjoy 
the  land  without  let,  the  defendant 
pleads  that  he  had  surrendered,  and 
that  the  plaintiff  had  quietly  enjoyed 
it.  145 

The  plaintiff  replies  that  one  </.  entered 
and  ousted  him.  Ibid, 

Bar  by  Obligations. 

An  administrator  pleads,  that  the  intes- 
tate was  bound  to  him  by  a  bond,  &c, 
and  that  he  retains  in  his  hands.   333 

Pleading  that  the  intestate  was  bound 
to  a  stranger,  who  recovered  against 
the  administrator.  329.  331 

OFFICES  AND  OFFICERS. 

Vide  tit  Obligation  given  to  Of- 
ficers.    Vide  tit.  Sheriff. 

The  defendant  justifies  the  taking  off 
the  plaintiff's  hat  in  prayer  time  as 
churchwarden,  10 

Pleading  that  a  bond  was  taken  by  the 
bailiff  of  the  liberty  by  colour  of  his 
office  for  favour  to  be  shewn  the  pri- 
soner against  the  statute  of  23  H.  6. 
c.  10.  18 

The  like  plea  pleaded  to  the  marshal  of 
the  King's  Bench.  157 

On  a  bond  conditioned  for  appearance 
brought  by  the  bailiff  of  Westminster, 

15 

The  like,  with  condition  to  be  a  true 
prisoner,  brought  by  the  marshal  of 

:    B.R.  156 

ORDERS, 

Pleading  of  orders  made  by  the  pre- 
tended parliament  anno  1648,  that 
letters  patent  should  be  cancelled. 

192 

OYER  OF  DEEDS. 

The  defendant  demands  oyer  of  the 
condition  of  a  bond.  145.  212 

The  defendant  demands  oyer  of  two 
bonds,  and  demurs  thereon.  289 

Shewing  of  H^ed, 
The  defendant  on  oyq^  of  the  condi- 


tion  to  perform  covenants,  brings  the 
indenture  into  court,  and  pleads  coo- 
difions  performed.  52 

The  defendant  brings  into  coort  the 
exemplification  of  the  enrolment  of 
an  indenture.  189 

The  plaintiff  brings  into  court  letters 
testamentary.  279 

The  plaintiff  brings  into  court  letters  of 
administration.  %5^ 


P. 


PARLIAMENT. 

Pleading  of  an  order  made  by  the  upper 
house  of  the  pretended  parliament 

Pleading  of  a  petition  preferred  to  the 
committee  of  grievances.  130 

Precedent  of  the  form  of  a  petition  to 
the  committee  of  grievances.        121 

Vide  more  of  this  in  Error. 

PARCENERS  AND  PARTNERS. 

Pleading  of  a  descent  of  land  to  puv 
ceners.  255 

Pleading  of  a  descent  of  a  moiety  of 
land  from  one  parcener  to  another. 

Writ  ofJi.fa,  proflecuted  by  the  admi- 
nistrator of  the  surviving  plaintiff.  303 

POSSESSION  PLEADED,  vide 

Seisin. 

Cfa  Term  by  force  of  an  Executorship. 

Pleading  of  possession  of  a  lease  by  rea- 
son of  the  execution  of  a  will»      106 
The  like.  272 

Cfa  Term  by  virtue  of  a  Lease, 

Pleading  of  the  sole  possession  of  « 
rent-charge  after  the  death  of  a  joint- 
tenant.  ^^' 

Interesie  termsnL 

Pleading  of  a  possession  of  an  interw 
termini  by  one,  and  of  the  freehold 
by  another,  and  of  the  reveision  by 
a  third  person.  ^ 

Of  possession  of  an  isOertsm  termm. 
^  «51.253 
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PRESCRIPTION. 

For  Common  of  Pasture. 

t  For  common  in  gross  after  the  corn 
carried  away  for  two  years,  and  for 
all  the  third  year ;  but  does  not  say 
for  his  cattle  levant  and  couc?uznt^  and 
therefore  bad.  340 

For  common  appurtenant  for  every 
two  years,  when  the  field  was  sown 
with  corn,  from  the  first  day  of 
August  till  Lady-day^  in  parcel  being 
pasture,  and  in  the  residue  after  the 
com  carried  away,  till  Lady^day^  and 
for  all  the  third  year,  except,  &c. 

222 

For  common  appurtenant  laid  in  the 
lord  of  the  manor,  for  all  cattle  levant 
and  cowihant.  25 

For  common  of  pasture  in  a  field,  ex- 
cept in  one  acre,  &c.,  from  the  first 
day  of  August  till,  &c  221 

For  other  Matters. 

From  the  freehold  tenants  to  have  sole 
and  several  pasture  with  the  custom- 
ary tenants  for  all  their  cattle,  ex- 
cept, &c.,  levanty  &c.  348 

PRESENTMENT. 

In  a  court-leet  for  an  encroachment^ 
and  for  erecting  a  cottage.  1 34 

PROCESS  PLEADED. 
Before  Judgment  out  of  superior  Courts, 

Bill  of  Middlesex. 

Pleading  of  a  bill  of  Middlesex  sued 
out,  and  of  a  warrant  made  to  the 
bailiff  of  Westminster  by  the  sheriff, 
an  arrest  made,  and  a  bond  taken 
thereon.  17,  18 

t  Pleading  of  a  bill  of  Middlesex  sued 
out,  and  of  a  warrant  made  thereon 
to  the  bailiff  who  arrested  the  de- 
fendant 296 

OriginaL 

Pleading  of  the  prosecution  of  an  ori-' 
ginal  out  of  Chancery,  returnable  in 
C.B.  and  of  a  judgment  obtained 
thereon  there^  330 


Excommunicato  Capiendo. 

Pleading  of  a  prosecution  of  a  signifi' 
cavity  and  of  a  writ  of  excom'  cap* 
thereon.  128 

Out  cf  inferior  Courts. 

Summons^  vide  tit.  Summons. 

Pleading  of  a  summons  in  the  court  of 
Bristol  by  the  lleijeant  at  mace.     87 

For  the  form  of  a  writ  of  summons,  vide 
title  Summons. 

Capiat. 

Issued  out  of  the  court  of  Bristol  for 
want  of  an  appearance  there,  a  cepi 
corp  returned,  and  bail  found  there. 

88 

PROCESS  PLEADED  AFTER 
JUDGMENT. 

Capias  ad  satisfaciendum. 

Pleading  of  a  capias  ad  satisfaciendum^ 
and  a  testatum  thereon  before  the 
protector,  and  of  an  arrest  made.    15 

Fieri  Facias. 

Pleading  of  k  fieri  fadas^  and  of  a  testa- 
tum thereon  returned  nulla  bona.    304 

Non  omittas. 

Pleading  of  a  non  omittas  scire  facias  on 
a  mandavit  belHvo  returned.  304 

PROCLAMATION. 

Pleading  of  proclamations  made  on  a 
fine  levied.  259 

PROHIBITION. 

t  On  a  modus  decimandi  de  silva  cedua^ 
the  plaintiff  shews  this  custom,  that 
if  any  with  his  under-wood  fence  the 
corn  whereof  the  tithes  are  payable 
to  the  rector,  the  under-wood  so  em- 
ployed used  to  be  discharged  of  tithes, 
and  shows  the  statute  of  4  E.  6.,  that 
no  person  shall  pay  tithes  for  lands 
discharged  by  real  composition ;  but 
bad,  because  it  is  not  alleged  that 
they  were  for  fencing  his  own  corn. 

136 

The  defendant  pleads  that  he  did  not 

prosecute  against  the  prohibition,  and 
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issue  thereon,  and  a  demurrer  to  the 
prohibition.  140 

PROTESTATION. 

In  covenant,  the  plaintiff  protests  that 
he  hath  performed  every  thing  on  his 
part,  but  that  the  lessee,  assignee, 
and  executor  have  not  performed,  &c. 

107 

In  case  for  publishing  a  libel,  the  de- 
fendant (protesting  that  the  matter 
therein  contained  was  true)  pleads  a 
custom  to  prefer  a  bill  of  grievance 
in  parliament  120 

Protestation  that  certain  tenements  were 
divided  from  the  manor,  and  that  the 
tenements  are  not  contained  in  the 
fine.  259 

Protestation  that  the  information  is  in- 
sufficient; but  for  plea  says,  &c.  271 

The  defendant  protesting  that  he  hafh 
fully  administered,  for  plea  saith,  that 
he  hath  not  wasted,  &c  306 


R. 


RECORD  PLEADED. 

Pleading  of  a  judgment  in  6.  R.  by  nan 
sum  informatus  recited  at  large.     90 

Pleading  of  a  bond,  an  original  prose- 
cution thereon,  and  judgment  by  ntm 
sum  informaius  in  C.  B.  380 

Pleading  of  a  judgment  obtained  by 
cognovit  action  in  B.  R.  331 

RELEASE. 

Eelease  made  on  an  Award, 

General  Releases  awarded.  29 

An  award  to  make  a  general  release, 

and  pleading  that  he  had  made  it. 

325 

REMAINDER. 

Seisin  of  a  remainder  pleaded.  147 

Pleading  of  an  admittance  to  a  remain- 
der of  copyhold  lands.  Und 

RENT. 
Vide  Debt.     Vide  Avoway  for  it. 


REPLEVIN. 

Declarations  thereon. 

For  six  tons  of  alum.  187 

For  a  horse.  347 

Avowry  and  Cognizance  made. 

Avowry  and  Cognizance  made  for  Rent- 

Arrear, 

Cognizance  made  as  bailiff  for  rent  a^ 
rear  on  a  grant  of  a  rent-charge  hj 
J.  G.  during  a  demise  to  him.      187 

Cognizance  made  for  Damage  feascaiL 

Cognizance  made  as  bailiff  for  damage 
feasant  in  the  freehold  of  J?,  a:   347 

Bar  to  Avowries  and  Pleadings  thereon. 
Bar  to  Avowries  for  Rent 

See  187 

To  an  avowry  for  rent  due  on  a  demise 
the  plaintiff  pleads,  that  certain  per- 
sons, sitting  as  the  upper  house  of 
parliament,  had  cancelled  the  inden- 
ture of  demise,  and  further  shows, 
that  their  proceedings  were  confirmed 
by  the  act  of  oblivion  13  Car.  2.  c.  7*; 
demurrer  and  judgment  for  the  avow- 
ant 192 

Bar  to  Avowries  for  Damage  feasofL 

The  plaintiff  pleads  in  bar,  that  he  is 
one  of  the  free  tenants  of  the  manor, 
and  that  the  free  tenants  with  the 
customary  tenants  used  to  have  se- 
vetal  pastures,  &c.,  and  so  put  in  bis 
horse.  348 

The  liice  pleaded  in  trespass.  540 

RETURN  OF  WRITS. 

Return  of  a  Certiorari. 

Return  of  a  presentment  for  erecting  a 
cottage  on  a  certiorari.  134 

Betumifa  Writ  of  Error. 

Brought  in  B.  R.  on  a  record  in  Dur- 
ham. 69 

Brought  in  B.  R.  on  a  record  in  ctHt 
BristoL  86 

Return  of  a  Fieri  facias. 
The  sheriff  returns  a  mandavi  balkw 
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thereon,  and  on  a  non  omittas  awarded, 
the  sheriff  returns  nulla  honoy  &c. 

304 
On  a  scire  fieri  inquiry,  the  sheriff  re- 
turns nulla  bona,  &c.  305 

Return  of  Nisi  Prius. 

Of  a  postea  on  a  venire  fac*  tarn  ad  tri^ 
and  quam  ad  inquirencTj  and  judg- 
ment for  the  plaintiff.  109 

Of  a  postea  with  a  taksj  &c.,  and  a  ge- 
neral verdict  for  the  plaintiff.        236 

Return  of  a  WritofScm  facias. 

To  a  scire  fieri  inquiry,  a  scire  feci  and 
a  devastavit  returned.  305 

For  a  return  of  a  scire  facias  ad  audiend' 
error\  vide  tit.  Error,  Process  there- 
in. 

REVERSION. 

Pleading  of  seisin  of  a  reversion  after 
the  death  of  tenant  by  the  curtesy. 

^6 
■   ■  of  a  seisin  of  a  reversion  in  tail. 

Rnd 
Vide  more  of  this,  title  Seisin. 

s. 

SATISFACTION. 
Pleading  of  Satisfaction* 

That  one  J.  W.  had  received  of  /?.  P. 
12/.  in  full  satisfaction  of  a  judgment, 
and  the  said  J.  W.  offered  to  ac- 
knowledge satisfaction  thereon.     334 

An  executor  pleads  a  retainer  in  his 
own  hands  towards  his  own  satisfac- 
tion. Ibid. 

Pleading  of  a  satisfaction  acknowledged 
on  a  judgment.  Ibid. 

The  Form  €f  Satisfaction  acknowledged. 

Of  satisfaction  acknowledged  in  B.  R. 

bv  an  administrator.  161 


SCIRE  FACIAS, 

Scire  facias  ad  audiend*  ERROR^ 
vide  tit.  Errors,  Process  therein. 

Brought  by  Exeutors  and  Administra-^ 

tors. 

Brought  by  an  administrator  on  a  judg- 
ment obtained  by  the  intestate.     S5S 


Brought  against  Administrators. 

Scire  fieri  inquiry  brought  against  an  ad- 
ministrator, and  a  devastavit  returned 
thereon.  303 

Bar  and  Pleadings  on  a  Scire  facias. 

Bar  by  and  against  Executors  and  Ad" 
ministrators. 

The  defendant  pleads  to  a  scire  facias  by 
an  administrator  that  the  intestate  be- 
came felo  de  scj  and  so  the  money 
forfeited,  and  shews  the  coroner's  in- 
quisition. 355 

The  administrator  replies  the  statute  of 
1 2  Car.  2.  of  oblivion.  356 

To  a  scire  fieri  inquiry,  and  a  devastavit 
returned,  the  administrator  pleads, 
that  he  had  not  wasted  the  intestate's 
goods.  306 

Other  Matters  touching  Scire  facias. 
Demurrer  to  a  replication,  and  judg- 


ment for  the  defendant. 


358.  360 


SEISIN,  vide  Possession. 
Pleading  that  the  king  was  seised  in  fee 
in  the  right  of  the  crown.  187 

of  a  seisin  in  demesne  as  of  fee.  1 

The  like.  56 

Pleading  of  a  seisin  of  one  to  the  use  of 
another.  254 

— —  of  a  seisin  in  fee  by  disseisin.  56 
—  of  a  seisin  of  a  reversion  after 
the  death  of  the  tenant  by  curtesy. 

250 
of  a  seisin  of  a  reversion  by  ba- 


ron and  feme  in  right  of  the  feme. 

253 

of  the  seisin  of  the  reversion  by 

one,  of  the  freehold  by  another,  and 
possession  of  an  htteresse  termini  by  a 
third.  256 

Entry  and  %emnprout  lexpostulat  found 
by  a  jury.  178 

Pleading  of  a  seisin  of  a  reversion  by 
the  lessor  for  years.  234 

Seisin  in  Fee-tail. 

Pleading  of  seisin  of  baron  and  feme  in 

tail  special  by  force  of  the  statute  of 

27  H.  8.  of  uses.  254 

■  of  a  seisin  of  the  heir  in  tail 

special.  255 

■  of  a  sebin  of  a  reversion  in  tail. 

256 
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Pleading  of  a  seisin  of  a  feme  sole  in 
tail  who  married.  25S 

of  a  seisin  of  baron  and  feme  in 

right  of  the  feme.  Ibid. 

that  one  was  seised  of  the  free- 
hold, and  that  the  other  was  seised 
of  the  reversion  in  tail.  256 

Seisin  for  Term  of  Life. 

Pleading  of  a  seisin  for  life  of  copyhold 
land.  148 

of  a  seisin  for  term  of  life.    231 

of  a  freehold  by  one,  and  of  a 

reversion  by  another.  256 

of  a  seisin  for  life  by  force  of 

a  bargain  and  sale  made  by  tenant  in 
tail  for  ever.  Ibid. 

of  a  seisin  for  life  as  tenant  by 

the  curtesy.  Ibid. 

Seisin  in  auter  droit 

In  demesne  as  of  fee  to  the  use  of  an- 
other. 254? 

Pleading  of  a  seisin  of  a  feme  sole  in 
tail  who  took  husband,  and  then 
pleading  of  the  seisin  of  the  husband 
in  right  of  the  feme.  258 

that  the  king  was  seised  in  the 

'right  of  his  crown.  187 

■  of  a  seisin  of  J".  R.  to  the  use  of 

G.  C.  before  the  statute  of  uses,  and 
of  G.  C.  to  his  own  use  afterwards. 

254 

SHERIFF. 

Action  brought  against  the  Sheriff  for 
Misfeasance. 

For  Escape. 

\  Because  he  had  taken  one  F.  H.  on 
a  capias  ad  saHsftwiendum^  but  does 
not  show  whether  there  was  any  judg- 
ment against  the  said  F.  H.y  and 
therefore  bad.  34 

Action  brought  by  the  Sheriff. 

Declaration  on  two  bonds  given  to  him 
for  appearance,  and  on  the  oyer  the 
defendant  demurs.  289 

on  bond  given  to  the  bailiff  of 

Westminster  for  appearance.  14 

' on  a  bond  given  to  the  mar- 
shal of  the  King's  Beneh|  with  con- 
dition not  to  escape.  I569  1^7 


Bar  and  Pleadings  on  Actions  brought 
against  the  Sheriff. 

f  Debt  against  the  sheriff  for  an  escape, 
the  defendant  pleads  the  statute  of 
limitations  21  Jac.  c  16.  5( 

JBar  and  Pleadings  on  ActioHS  brought 
by  the  Sheriff. 

To  a  bond  to  the  sheriff  the  defendant 
pleads  the  statute  of  23  H.  6.  c.  10., 
and  that  one  K.  was  imprisoDed  on  a 
precept  returnable  on  Friday  aftef 
the  octave  of  the  Purification  till  a 
bond  was  given  for  favour  agaimt 
the  statute.  15 

Replication  that  he  was  imprisoned  oc 
a  precept  returnable  on  Saturday 
after  the  octave  of  the  Purification. 

18 

R^oinder  that  he  was  imprisoned  by  a 
precept  returnable  on  Friday,  absqnt 
hoc  that  he  was  imprisoned  on  a  pre- 
cept returnable  on  Saturday.        19 

To  a  bond  given  to  the  marshal  of  6.  R. 
the  defendant  pleads  that  it  was  for 
ease  and  favour  against  the  statute  of 
23  H.  6.  c.  10.,  and  so  void.  15 

The  plaintiff  replies  that  the  bond  wa» 
given  lest  the  prisoner  should  escs^ie, 
and  traverses  the  ease  and  favour, 
and  judgment  on  demurrer  for  i^t 
plaintiff.  159 

Pleading  ofMaUiers  touching  Sheriffs^ 

Pleading  that  the  sheriff  took  a  bood 
by  colour  of  his  ofi[ice.  1&  159 

STATUTES. 

Statute  of  R  ^. 

Pleading  of  the  statute  of  7  i2.  2.  of 
confirmation  of  the  charters  and 
customs  of  London.  309 

Statute  cfH.  6. 

Pleading  of  the  statute  of  2S  H.  6.  c  10. 
to  a  bond  to  the  marshal  of  p.  R-  vA 
avers  that  the  marshal  took  it,  roZ-wr 
officii,  for  ease  and  favour  to  be  shewn 
to  the  prisoner.  157 

■  of  the  same  statute  to  a  bond 

to  the  bailiff  of  Westminster.        1^ 


..    • 
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Staiuie  of  H.  S. 

Pleading  of  the  seisin  of  J.  R,  to  the 
use  of  G.  C.  before  the  statute  of 
27  H.  8.  c.  10.  and  of  the  use  trans- 
ferred to  the  possession  by  the  said 
statute.  254 

f  Conviction  on  the  statute  of  S3  H.  8. 
for  shooting  with  a  hand-gun.       262 

Pleading  of  the  statute  of  32  H.  8.  c.  16. 
of  leases  made  to  aliens.  5 

Statutes  ofE.  6. 

Prohibition  on  the  statute  of  2  E.  6. 
c  13.  that  none  should  be  compelled 
to  pay  tithes  for  any  lands  discharged 
by  real  composition.  139 

Indictment  on  the  statute  of  5  E.  6. 
c.  25.  and  3  Car.  1.  c.  3.  for  keeping 
a  tippling-house.  248 

Statute  ofEliz. 

Indictment  on  the  statute  of  5  £1.  c«  4. 
f(MT  using  a  trade,  not  being  an  ap- 
prentice thereto.  308 

Presentment  in  a  court-leet  of  the  sta- 
tute of  31  Eliz.  c.  ?•  against  erecting 
of  cottages.  134 

Statute  of  Jae.  1. 

Pleading  of  the  statute  of  21  Jac.  c  16. 
of  limitations  of  actions  to  debt 
against  the  sheriff  for  an  escape.  35, 

36 

Statutes  of  Car.  2. 

Pleading  of  the  act  of  oblivion  12  Car.  2. 
c.  11.  of  a  pardon  thereby.  356 

Of  the  statute  of  12  Car.  2.  c.  13.  of 
usury  ill,  because  the  usury  was  after 
the  making  of  the  bond.  293 

A  writ  on  inquiry  awarded  on  the  sta- 
tute of  17  Car.  2.  c  7.  of  avowries  for 
rent  195 

SURRENDER. 

Of  a  Term  for  Years. 

Pleading  of  a  surrender  of  a  term  for 
years.  235 

Of  Copyhold  Lands. 

Pleading  of  a  surrender  made  in  court 
to  the  lord  of  the  manor  to  the  use 
of  J.  W.  in  fee,  and  of  a  grant  from 
the  lord  to  the  said  J,  W.  accordingly. 

146 


Pleading  of  a  surrender  of  a  remainder 
of  a  copyhold  estate  to  one  for  life, 
to  another  for  life,  to  another  in  fee 
and  admission  of  them  accordingly. 

147 

SurvivorsJiip. 

Of  Estate. 

Found  by  a  jury.  176,  177 

Pleading  of  a  survivorship  of  a  rent- 
charge  to  one  of  the  grantees  thereof. 

191 

Of  Action, 

Assumpsit  brought  by  a  surviving 
partner.  153 

Pleading  of  d^  fieri  facias  brought  on  a 
judgment  by  the  administrator  of  the 
surviving  plaintiff.  303 


T. 


TAIL. 

Pleading  of  a  devise  of  land  in  tail  spe- 
cial. 254 

Of  descent  of  land  to  the  heir  in  special 
tail.  255 

Pleading  of  a  descent  of  land  to  a 
daughter  in  special  tail.  257 

For  Seisin  in  Fee- Tail,  vide  tit  Seisin 
in  Fee-TaiL 

TENANCY. 

For  Tenancy  for  Years,  vide  Demise  and 

Possession. 

For  Tenancy  of  Life,  vide  Demise  and 
Seisin  for  Life. 

Tenancy  by  the  Curtesy. 
Pleading  of  tenancy  by  the  curtesy  of 
England.  250 

The  like.  256 

TENURE  and  SERVICES. 

Pleading  of  a  tenure  by  the  free  tenants 
of  a  manor  by  rents  and  services,  &c., 
but  does  not  say  by  what  rents  and 
services.  348 

TESTATUM. 
Pleading  of  ei  fieri  facias  against  an  ad- 
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ministrator,  and  on  a  return  of  ntilla 
honoj  a  testatum  awarded.  304* 

Pleading  of  a  testatum  that  the  adminis- 
trator had  wasted  the  intestate's 
goods.  Ibid. 

Testatum,  vide  Exiscutoks. 

TRAVERSE. 

Traverse  of  Time  and  Place. 

To  a  declaration  in  assanlt  4th  of  Sep' 
tember,  the  defendant  pleads,  that 
21st  of  September  the  plaintiff  had  his 
head  covered  in  church,  and  that  the 
defendant  being  churchwarden  took 
the  plaintiff's  hat  off,  absque  hoc  that 
he  is  guilty  at  another  time.  10 

To  a  declaration  in  assault  at  Warwick, 
anno  18  regis^  the  defendant  justifies 
at  Coventry  as  sheriff  anno  16  regis^ 
absque  hoc  that  he  was  guilty  at  War- 
wickf  or  at  any  other  time,  except 
when  he  was  sheriff.  77)  78 

f  The  defendant  confesses  a  service  for 
part  of  the  time,  and  traverses  another 
part,  but  does  not  traverse  all,  and 
therefore  bad.  265 

To  a  declaration  in  assault,  the  defend- 
ant justifies  by  the  sheriff's  warrant ; 
absque  hoc  that  he  was  guilty  after  or 
before  the  20th  of  October.  295—297 

f  The  defendant  justifies  a  trespass  at 
another  place  where  the  justification 
was  not  local.  82 

Traverse  of  Prescription  and  Custom. 

Of  prescription  to  have  common  of 
pasture,  and  issue  thereon.  223 

Other  Traverses. 

Traverse  that  the  defendant  was  in  cus- 
tody by  virtue  of  a  warrant  made  to 
one,  and  not  by  a  warrant  made  to 
another:  vide  goofi  matter  concern- 
ing a  traverse  after  a  traverse.   18, 

19,  &c. 

f  In  debt  for  rent  on  a  lease  of  four 
rooms  the  defendant  pleads  that  the 
plaintiff  demised  to  him  five  rooms  ; 
but  does  not  traverse  the  demise  of 
four  rooms  only,  and  therefore  bad. 

204 

f  Traverse  bad,  because  it  was  an  idle 
traverse.  310 

Demurrer,  and  cause  assigned  for  tra- 
versing a  matter  not  traversable.  266 


The  defendant  pleads  the  statote  of 
sheriff's  bonds,  and  avers  that  the 
bond  was  given  for  ease,  &c  The 
marshal  B.  R.  replies  that  it  was 
given  for  better  security,  and  tra- 
verses the  case,  &c.  156 


TRESPASS. 

Declaration  for  Assault  and  Imprito^ 

ment. 

Declaration  for  a  trespass  and  assault 

10 

The  like.  295 

Declaration  for  an  assault  and  imprison- 
ment for  the  space  of  two  days.     76 

Por  breaking  his  Close. 

Declaration  for  breaking  his  close, 
spoiling  his  grass  with  feet  in  walk- 
ing, and  eating  it  up  with  catUe, 
with  a  continuafido  till  the  exhibitio? 
the  bill.  2S,;i4 

on  an  original  for  breakiDg 

his  close,  and  eating  up  the  ^rass 
with  cattle.  339 

Por  Damage  done  to  Catik. 
Declaration  for  stabbing  a  dog  with  a 

knife,  whereby  he  died.  S2 

For  chasing  his  cattle,  whereby  tber 

were  much  damnified.  ^ 

Bar  to  Trespass  for  Assault  and  Impri- 

sonment* 

To  the  vi  et  armis  the  defendant  pleads 
not  guilty ;  to  the  residue,  that  tk 
plaintiff  had  his  head  covered  ia 
church,  and  that  defendant  beim; 
churchwarden  took  off  the  plaintiirs 
hat,  absque  hoc  that  he  is  guilty,  ex- 
cept on  the  21st  of  September.      10 

To  an  assault,  the  defendant  pleads  de 
son  assault  demesne^  &c.         77.  297 

To  all  the  imprisonment  but  eleren 
hours  the  defendant  pleads  notgailtTi 
and  the  imprisonment  for  eleven  boor$ 
he  justifies  as  sheriff,  because  tlw 
plaintiff  hindered  him  in  the  execo- 
tion  of  his  office,  but  nothing  is  said 
to  the  vi  et  amUs  and  yet  good.     78 

The  defendant,  as  to  the  rt  et  armUy 
pleads  not  guilty ;  as  to  the  residue, 
that  he  arrested  the  plaintiff  by  virtue 
of  a  warrant  on  a  bill  of  Middktext 
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and  after  the  arrest  de  son  assault  de- 
mesne.  296 

Bar  to  Trespass  for  breaking  his  Close. 

t  As  to  the  vi  ei  armis,  &c.,  Dot  guilty ; 
as  to  the  trespass  with  cattle^  the  de- 
fendant prescribes  for  common  in 
gross  for  all  cattle  after  the  corn 
carried  away,  &c. ;  but  ill,  because  he 
does  not  say  levani  and  couchant, 

339,  340 

f  As  to  the  vi  ei  armis^  not  guilty ;  as 
to  the  residue,  he  prescribes  in  the 
lord  for  common  for  cattle  levant  and 
couchanti  and  j  ustifies,  as  servant  to  the 
lord,  the  entry  to  see  the  cattle,  but 
does  not  say  that  he  put  them  there, 
&c.,  nor  that  they  were  levant  and 
couchanty  and  therefore  bad.  25 

Bar  to  Trespass  for  Damage  done  to 

Cattle, 

f  The  defendant  justifies  the  killing  of 
a  mastiff,  because  it  assaulted  his 
mistress's  little  dog  ;  but  does  not 
say  that  he  could  not  otherwise  part 
them ;  and  the  defendant  justified  at 
another  place  where  the  justification 
was  not  local,  and  therefore  bad.    82 

The  defendant  justifies  as  servant  the 
chasing  of  cattle,  because  they  were 
damage  fetxsant.  220 

The  plaintiff  replies,  and  prescribes  for 
common  of  pasture  in  the  place 
where,  &c.,  after  the  corn  carried 
away.  221 

The  defendant  traverses  the  prescrip- 
tion, and  issue  thereon.  223 

TRIAL,  vide  Venire  facias  and 
Issue  joined. 

VENIRE  FACIAS  and  HABEAS 
CORPORA  JUR*  AWARDED. 

Venire  facias  awarded  in  Durham,  and 
returned.  72 

Ma.  cor.jur.  awarded.  Ibid. 

Venire  fac.  awarded,  and  a  trial  thereon 
at  London,  where  it  should  be  at 
Oxford,  but  good  after  verdict     245 

Award  of  a  venire  facias.  236 

Demurrer  and  a  venire  facias  awarded 
in  trespass  tarn  ad  triand  quam,  &c. 

341 

Vol.  L 


The  like  in  covenant,  verdict,  &c.     109 

Two   demurrers  and    a    venire  facias 

awarded  in  assault,  judgment  for  the 

defendant  without  taking  notice  of 

the  issue.  80 

VERDICT. 
In  Case. 

On  a  justification  in  slander,  the  jury 
find  that  the  defendant  de  injuria  sua, 
&c.,  had  spoke  the  words  two  several 
days.  245 

On  non  assumpsit,  verdict  for  the  plain- 
tiff in  Durham  tried  at  bar  there.  72 

Verdict  in  Covenant 

On  a  venire  facias  tarn  ad  triancT  quamy 
&c.,  verdict  for  the  plaintiffs  that 
they  did  demise,  &c^  damages  as- 
sessed. 109 

Verdict  on  a  tales  for  the  plaintiff  that 
the  defendant  did  not  surrender  the 
term.  236 

Verdict  in  Ejectment. 

A  special  verdict  on  a  demise  that  my 
wife  have  the  free  use  of  my  manor- 
house  for  one  year  after  my  decease. 
And  afterwards  he  deviseth  to  one 
Kemp,  lessor  of  the  plaintiff,  to  have 
and  to  hold  to  the  said  Kemp  after 
the  expiration  of  one  year  after  my 
decease,  and  after  the  decease  of 
Ruth  (who  was  seised  for  life  in  part) 
for  the  term  of  his  natural  life,  the 
remainder  in  tail,  &c.  Adjudged, 
that  by  the  devise  of  the  free  use, 
the  interest  of  the  land  passed  for  a 
year;  and  also  that  the  said  lessee 
should  have  one  estate  immediately 
after  the  year  expired.  172 

Other  Matters  touching  Verdict. 

Pleading  of  a  trial  and  verdict  thereon. 

300 

USURY. 

To  a  declaration  od  a  bond,  the  de- 
fendant pleads  an  usurious  contract 
against  the  statute.  292 

Uses  and  Trusts. 

Pleading  of  a  seisin  in  fee  to  the  use  of 
J.  ^.,  &c.  254 
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WARRANT. 


VUadln^  fd   a  warrant  aade   to  tlmt    W; 
IxiiLff  €A  Wettmhuier  hj  die  AtaiS^ 
aod  aa  arreit  nude  tbereoiu      17,  IS 

of  a  wanramt  — wie  oo  abtilrf   See 


TT5 


TAB  L  E 


O?  THB 


PRINCIPAL  MATTERS 


GOKTAINIED  IN  THB 


FIRST  PAET  OF  SAUNDERS'S  REPORTS. 


A. 

ABATEMENT. 

IF  an  action  be  brought  for  two  things, 
and  it  appears  that  the  plaintiff  can 
have  no  action  at  all  for  one  of  them^ 
the  whole  writ  shall  not  abate.      285 

But  if  it  appears  by  the  confession  or 
showing  of  the  plaintiff  that  he  has 
no  cause  of  action  as  to  part,  the 
whole  writ  shall  abate. 

So  if  it  appears  that  he  may  have  an 
action  in  another  form  for  the  other 
thing,  the  whole  writ  shall  abate.  ^5 

Where  an  avowry,  which  is  made  for 
more  rent  than  was  due,  shall  abate 
in  the  whole  or  not.  285,  286 

If  debt  be  brought  against  one  only  of 
two  or  more  joint  obligors,  the  de- 
fendant must  plead  in  abatement  that 
the  other  persons  sealed  the  bond, 
and  are  still  living.  -  291 

ACCEPTANCE. 

By  acceptance  of  rent  by  the  lessor^ 
from  the  assignee,  the  privity  of  con- 
tract is  extinguished,  ana  the  action 
of  debt  against  the  first  lessee  is  gone. 

240 

But  after  such  acceptance  the  lessor  or 
his  assignee  shall  maintain  an  action 


against  the  first  lessee  upon  his  cove- 
nant for  payment  of  the  rent  240, 241 

ACCOMPT. 

A  man  is  by  law  compellable  to  account 
before  auditors,  but  not  before  an- 
other who  is  a  party  to  the  accompt. 

49,50 

But  if  a  person  does  of  his  own  accord 
account  before  the  other  party  him- 
self, the  account  will  be  good.     Ibid, 

If  he  has  bound  himself  to  account 
with  other  party,  he  is  compellable  to 
make  such  account  50 

ACTION,  AND  ACTION  UPON 
THE  CASE. 

See  Damages. 

An  action  against  two,  for  procuring 
the  plaintiff  to  be  arrested  without 
cause,  by  a  conspiracy  between  them 
had,  Qtusrey  whether  it  be  an  action 
of  conspiracy,  or  upon  the  case  ? 

230 

What  actions  are  local,  and  what  tran- 
sitory. 238,  239,  240,  241 

Where  there  is  only  a  privity  of  estate, 
the  action  is  always  local.  238 

Action  upon  the  case  against  an  exe- 

3H  2 


389 


THE  TABLE  OF  THE  PRINCIPAL  MATTERS. 


cutor  for  a  recompense  for  serving 
the  testator.  267 

An  action  upon  the  case  lies  against 
any  one  who  commits  any  misfeasance 
in  the  trade  he  professes.  S12 

An  action  upon  the  case  lies  against  a 
smith  who  pricks  my  horse  in  shoe- 
ing him.  Ibid. 

What  action  lies  for  a  mbfeasance,  and 
what  for  a  nonfeasance.  312.322, 323 


ACTION  UPON  THE  CASE  UPON 
ASSUMPSIT. 

It  does  not  lie  against  an  executrix  upon 
her  promise  that,  in  consideration  the 
plaintiff  would  accept  her  to  be  their 
debtor  for  60/.  due  from  her  testator 
to  A.f  who  had  assigned  it  to  the  plain- 
tiffs, she  would  pay  them  the  60/L,  for 
there  is  not  sufficient  consideration. 

210,  211 

ADMINISTRATOR. 

Vide  Devastavit,  Pardon. 

If  an  administrator  had  paid  a  less  sum 
than  was  due  upon  a  judgment 
against  the  intestate,  he  shall  not  take 
advantage  against  creditors  of  the  re- 
sidue which  was  due  upon  the  judg- 
ment 336,  &c. 

ALEHOUSES. 

The  keeping  of  a  tippling-house,  and 
selling  ale  without  a  licence,  is  no 
offence  at  common  law,  but  was  an 
offence  by  the  statutes  5  &  6  Edw.  6. 
c.  25.  and  3  Car.  1.  c.  3.        249,  250 

ALIEN. 

Constructions*  of  the  statute  32  H.  8. 
c.  16.  of  alien  artificers,  see  Sta- 
tutes. 

AMENDMENT.  ' 

The  mistake  of  the  clerk  in  certifying 
the  caption  of  an  indictment  may  be 
amended  in  the  same  term  in  which 
it  is  certified,  but  not  in  another. 

249 


AMERCIAMENT,  vide  Leet. 

APPRENTICE,  vide  London,  Mas- 
TER  ; '  Statute,  7  R.  2.  2  &  5  EUz.  4. 

How  a  bad  apprentice  ought  to  be 
punished.  315 

Qti.  Whether  the  court  of  sessions  bas 
not  an  original  jurisdiction  under  the 
statute  to  discharge  an  apprentice  ? 

316 

Qu.  Whether  the  order  of  disch&rge 
must  not  be  under  the  hands  and 
SEALS  of  the  justices  ?  316 

The  charters  of  London^  though  con- 
firmed by  parliament,  do  not  dispense 
with  the  Stat.  5  Eliz.,  which  requires 
an  apprenticeship  to  trades.         311 

If  a  master  refuse  to  keep  his  appreo- 
tice,  the  justices  may  diBcharge  him. 

316 

An  apprentice  shall  be  dischaiged  from 
a  bad  master,  as  well  as  a  master  from 
a  bad  apprentice.  315 

ARBITRAMENT. 

Vide  Replication. 

If  the  submission  be  conditional  with  ao 
tto  qwody  the  arbitrator  do  award  all 
differences,  perhaps  the  arbitrator 
cannot  award  part^  if  he  have  notice 
of  any  more  differences.  32 

Otherwise  it  is  if  the  submission  be  not 
conditional.  52 

And  if  the  submission  be  conditional,  e 
award  of  part  of  the  differences  is 
good,  if  mutual  general  releases  be 
awarded.  3S 

An  award,  where  the  whoie  is  to  be 
done  on  one  side,  and  nothing  on  the 
other,  is  void.  S26, 327 

ARREST. 

For  an  arrest  upon  a  warrant  of  tbe 
sheriff  before  any  writ  deliTered  to 
him,  trespass  and  fabe  imprisoimient 
will  lie.  296, 9S^ 

ASSIGNEE. 

Vide  Rent,  Siat.  S2  ^.  8.  S^ 

In  what  place  debt  must  be  brought  for 
rent  by  an  assignee  of  the  rerersioD. 

9S» 
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Whether  an  action  of  covenant  lay  for 
the  assignee  of  the  reversion  at  com- 
mon law.  238, 239 

Covenant  by  the  assignee  of  the  rever- 
sion for  non-payment  of  rent,  is  not 
local.  239, 240 

AVERMENT. 

If  the  defendant  has  covenanted  with  the 
plaintiff,  that  after  the  ascertainment 
of  the  profits  of  land  the  defendant 
shall  have  one  moiety  of  the  profits, 
and  the  plaintiff  the  other,  it  is  not 
necessary  to  aver  the  ascertainment, 
but  only  that  the  defendant  has  re- 
ceived so  much  of  the  profits  of  the 
land.  48,  49,  50 

AVOWRY. 

The  form  of  an  avowry  for  a  rent-charge. 

196,  197 

If  an  avowry  be  made  for  rent,  and  it 
appears  by  the  party's  own  showing 
that  part  of  it  is  not  yet  due,  yet  the 
avowry  is  good  for  the  residue. 

285,  286 

But  if  it  appears  that  the  avowant  has 
title  only  to  two  parts  of  the  rent  for 
which  he  avows,  the  whole  avowry 
shall  abate.  286 

In  an  avowry  for  rent  and  a  nomine 
pcnuB  together  without  alleging  any 
demand  of  the  nomine  pcena^  the 
avowry  is  good  for  the  rent,  although 
bad  for  the  nomine  pcena.  Ibid, 

AWARD,  vide  Arbitrament. 

B. 

BANKRUPTS. 

Where  and  in  what  case  the  privity  of 
contract  is  transferred  by  the  statutes 
of  bankrupts  by  the  assignnient  of  the 
commissioners.  239, 240 

BARGAIN  and  SALE. 

How  a  bargain  and  sale,  lease  and  re- 
lease, &c.,  by  tenant  in  tail  of  a  re- 
version to  the  bargainee,  relessee,  &c. 
and  his  heirs,  operates.  260,  261 

BATTERY. 

The  taking  off  of  another's  hat  in  church 
b  not  a  battery.  14 


A  man  may  justify  a  battery  in  defence 
of  his  dog.  84 


a 


CAPTION. 

The  mistake  of  the  clerk  in  certifying 
the  caption  of  an  indictment,  may  be 
amended  in  the  same  term  in  which 
it  is  certified,  but  not  in  another.  249 

'      CERTAINTY  anti   UNCER- 
TAINTY, vide  Verdict. 

A  plea  that  the  defendant  had  ex- 
pended 810/.  about  the  repaur  of  the 
premises,  and  other  necessary  charges^ 
is  bad  for  the  uncertainty.  49 

CERTIFICATE,  vide  Certiorari. 
CERTIORARI. 

A  record  of  K.  B.  may  be  certified  to 
an  inferior  court  by  certiorari  and 
mittimus.  98, 99 

CHALLENGE. 

If  a  corporation  bring  an  action,  it  is  a 
principal  challenge  to  a  juror,  that 
he  is  of  kin  to  a  member  of  the  cor- 
poration. 344 

CHANCERY. 

It  will  give  relief  against  an  award  ob- 
tained by  mal-practice  and  miscon- 
duct. 327 

COMMON  and  COMMONER. 

Whether,  upon  a  prescription  for  great 
caUky  sheep  shall  be  included.      227 

A  corporation  may  prescribe  for  com- 
mon in  gross  for  cattle  levant  and 
couchant  within  a  town,  but  not  for 
common  in  gross  loithout  number,  343 

A  man  may  prescribe  for  common  for 
himself  and  his  tenants.  344 

If  one  has  common  without  number, 
still  he  ought  not  so  to  surcharge  the 
soil  as  to  deprive  the  lord,  of  common 
there.  345 
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If  he  does,  the  lord  may  distrain,  but 
admeasurement  does  not  lie.  345 

The  difference  between  prescribing  for 
common  appurtenant  and  common  in 
gross  without  number.  Ibid, 


CONCESSIT  SOLVERE. 


68 


CONDITION. 

To  re-enter  for  non-payment  of  rent, 
at  what  time  the  rent  ought  to  be 
demanded.  287 

The  word  pro  makes  a  condition  in 
things  executory.  320 

CONSPIRACY. 

Where  conspiracy  lies^  and  where  not. 

229,230 

In  an  action  for  falsely  indicting  one 
for  felony,  the  plaintiff  ought  to  show 
that  he  was  acquitted  of  the  indict- 
ment. '  229 

One  person  alone  cannot  be  said  to 
conspire  with  himself.  229*  230 

In  conspiracy  against  three,  if  two  sire 
acquitted,  the  plaintiff  cannot  have 
judgment  against  the  third.         Ibid, 

Action  against  three  for  procuring  one 
to  be  arrested  without  cause,  by  a  con- 
spiracy between  them  hady  qusBre^  If  it 
be  an  action  of  conspiracy^  or  upon 
the  case  ?  230 


CONVICTION. 


262 


COPYHOLDS,  vide  Surrender. 

What  persons  shall  take  advantage  of  a 
forfeiture  of  a  copyhold  by  a  tenant 
for  life.  151 

The  form  of  pleading  by  copyholders. 

348 

Copyholds  are  regulated  by  the  rules 
of  the  common  law  as  to  grants,  sur- 
renders, and  estates  in  remainder,  &c. 
unless  there  be  a  special  custom  to  the 
contrary.  151 

CORPORATION. 

A  corporation  may  prescribe  for  com- 
mon in  gross  for  the  benefit  of  their 
particular  membersy  but  not  for  com- 
mon in  gross  without  number.     344, 

345»S46 


A  corporation  by  the  change  of  its  name 
does  not  lose  its  franchises.  544 

The  members  of  a  corporation  ire  the 
parties  interested  in  all  the  reTeoaa 
and  privileges    of   the   corpontioo. 

3^ 

A  corporation  may  take  a  grant  for  the 
benefit  of  its  individual  members. 

Ibid, 

What  corporation  can  prescribe,  and  bj 
what  name.  340 

COVENANT. 

When  in  a  covenant  the  kui  words,  be- 
ing general,  are  restrained  and  ex- 
pounded by  the  former  words  which 
are  special.  59, 60 

And  when  the  former  general  words  are 
restrained  [and  explained  by  the  last 
special  words.  59 

The  former  general  words,  "  that  the 

**  original  lease  is  indefeasible,"  are 
not  restrained  by  the  last  words  ^  that 
**  the  assignee  shaU  have,  hold,  and 
**  enjoy y  &c.,  without  any  let,  &c  of 
^  the  assignor.'*  60 

A  particular  express  covenant  may  re- 
strain a  general  covenant  in  law.  Ibid. 

Though  a  man  covenant  with  eatk  and 
every  of  the  covenantees,  yet  if  their 
interest  be  joint,  the  action  must  be 
brought  by  both  the  covenantees,  or 
the  survivor  of  them.  153. 155 

But  if  a  man  covenants  with  two,  and 
taith  either  of  them,  that  he  will  ren- 
der an  account  to  the  executors  of 
the  party  dying,  and  one  of  the  core- 
nantees  dies,  the  covenant  is  suable 
by  his  executors.  155 

Whether  an  action  of  covenant  lies  for 
the  assignee  of  the  reversion  at  com- 
mon law.  238, 239 

Covenant  by  the  assignee  of  the  rever- 
sion against  the  lessee  for  rent  need 
not  be  laid  in  the  county  where  the 
land  lies.  239,  240,  241 

Action  lies  by  the  lessor  or  his  assignee 
against  the  lessee,  upon  his  covenant 
for  payment  of  rent,  notwithstanding 
the  lessor  or  his  assignee  has  accepted 
rent  before  of  the  assignee  of  the  first 
lessee.  24^  241 

If  it  be  agreed  between  A.  and  B.  that 
B,  shall  pay  A»  a  sum  of  money  f<fr 
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his  lands,  &c,  on  a  particular  day^ 
these  words  amount  to  a  covenant 
by  A.  to  convey  the  lands ;  for  agreed 
is  the  word  of  both,  but  it  is  an  in- 
dependent covenant,  and  A,  may 
bring  an  action  for  the  money  h^ore 
any  conveyance  by  him  of  the  land. 

319,  320 

Where  covenant  lies  on  the  word  demisCf 
and  where  not  321,  322 

Where  covenant  lies  for  a  misfeasance, 
but  not  for  a  nonfeasance.     322,  323 

If  a  man  grants  by  deed  a  watercourse 
and  stops  it,  the  grantee  shall  have  an 
action  of  covenant.  322 

If  a  lease  be  made  of  a  house  and  esto- 
vers, and  the  lessor  destroys  the  whole 
wood,  the  lessee  shall  have  an  action 
of  covenant  Jbid^ 

If  a  lease  be  made  of  a  house  and  piece 
of  land,  except  the  land  upon  which 
a  pump  stood,  with  the  use  of  the 
pump,  the  lessee  may  repair  the 
pump,  but  no  action  of  covenant  lies 
against  the  lessor  for  not  repairing  it 

322,323 

COUNTY  PALATINE. 

The  court  of  a  county  palatine  is  an 
original  superior  court,  of  which  the 
law  takes  notice,  and  it  need  not  cer- 
tify its  jurisdiction.  74*,  75 

A  recovery  suffered  of  lands  in  a  county 
palatine,  at  Wesiminstert  is  void,  be- 
cause out  of  the  jurisdiction  of  the 
courts  at  Westminster.  74* 

So  the  courts  of  great  sessions  in  Wales^ 
and  the  court  of  Efyy  are  original  su- 
perior courts.  73 

COURTS- 

Vide  County  Palatine,  Jurisdic- 
tion. 

The  clerks  of  the  court  of  K.  B.  shall 
not  have  their  privilege  against  fo- 
reign attachment  in  London.    68,  69 

In  what  cases  the  privileges  of  the 
courts  at  Westminstery  and  of  their 
clerks,  have  been  allowed  against  cus- 
tomary actions  in  London.  68 

Of  the  proceedings  of  what  other  courts 
do  the  courts  at  Westminster  take  ju- 
dicial notice,  74 


CUSTOM. 

Vide  Prescription, 

A  custom,  that  underwood  cut  and 
employed  for  fencing  com  (in  gene- 
ral), whereof  tithes  are  paid,  and 
not  sold  or  otherwise  disposed  of, 
should  be  discharged  from  payment 
of  tithes,  is  void  and  unreasonable, 
but  if  it  had  been  for  fencing  the 
com  of  the  owner  of  the  underwood, 
it  had  been  good.  142,  143 

Custom  of  London^  where  a  person  who 
is  educated  in  one  trade  may  use  an- 
other. 312 

Whether  a  thing  may  be  claimed  by 
several  persons  bj custom  sndprescrip' 
tiony  and  the  custom  and  prescription 
may  well  commence.     351,  352,  353 


D. 

DAMAGES. 

Where  the  praying  of  damages  is  only 
matter  of  form.  97,  98 

Where  two  breaches  are  assigned,  and 
part  of  the  matter  of  one  breach  is 
comprehended  undfcr  the  other  breach, 
and  intire  damages  are  assessed,  judg- 
ment shall  be  stayed.  154,  155 

In  an  action  upon  the  case,  where  da- 
mages are  to  be  recovered,  they  are 
divisible,  and  may  be  proportioned  to 
the  wrong.  268 

DAY.  : 

At  what  time  the  natural  day  begins. 

286,  287 

DEBT. 

If  a  man  recovers  a  judgment  in  debt 
against  an  executor,  who  afterwards 
wastes  the  testator's  goods  to  the 
value  of  the  debt  recovered,  debt  lies 
against  him  in  the  debet  and  detineL 

218,  219 

If  the  creditor  can  recover  in  the  last 
action,  qii4Sret  whether  it  shall  be  con- 
strued a  debt  upon  a  judgment,  or  a 
debt  upon  a  devastavit  f  218 

Whether  an  action  of  debt  lies  at  the 
common  law  for  a  tort.  218 

Debt  by  the  assignee  of  the  reversion 
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for  rent  is  local,  and  must  be  brought 
in  the  county  where  the  land  lies,  and 
not  elsewhere.  238 

Such  action  is  maintainable  by  reason 
of  the  privity  of  estate  only.       Ibid, 

An  action  of  debt  for  rent  does  not  lie 
against  the  lessee,  after  acceptance  of 
rent  from  the  assignee  of  the  lessee. 

240 

Debt  for  arrears  of  rent  must  be  brought 
against  all  the  pernors  of  the  profits 
of  the  lands  liable.  284 

DECLARATION. 

In  an  indebitatus  assun^U  in  the  county 
palatine  of  Durham^  for  goods  sold 
and  delivered,  (without  the  word 
there,)  the  declaration  is  good,  be- 
cause the  court  of  the  county  pala- 
tine is  an  original  superior  court,  and 
it  shall  be  intended  that  the  contract 
was  within  their  jurisdiction.     74^  75 

An  executor  is  sued  by  bill  in  K.  B. 
upon  the  covenant  of  his  testator,  and 
the  plaintiiT  declares  against  him  as 
executor,  but  he  is  not  so  named  in 
the  beginning  of  the  declaratioOy 
qucBre  if  the  declaration  is  good  or 
not?  r  111,112 

The  plaintiff  cannot  falsify  his  own  de- 
claration. 209 

It  is  not  necessary  for  the  plaintiff  in 
ejectment  to  declare  of  a  demise  of  a 

?;reater  number  of  acres,  than  those 
rom  which  he  was  ejected,  208 

In  debt  against  an  executor  upon  the 
suggestion  of  a  devastavit,  the  plain- 
tiff need  not  aver  in  his  declaration, 
that  the  defendant  has  not  any  more 
assets  in  hb  hands.  218,  219 

Declaration  in  debt  upon  a  specialty. 

S19 

If  by  one  deed  two  things  are  to  be  per- 
formed^ one  by  the  plaintiff  and  the 
other  by  the  defendant,  and  there  is 
no  mutual  remedy,  the  plaintiff  must 
aver  performance  of  his  part        320 

If  the  agreement  be  by  deed  indented, 
and  both  parties  seal  it,  they  have 
mutual  remedy  one  against  the  other, 
and  there  is  no  need  of  such  aver- 
ment; but  otherwise  it  must  be,  if 
the  specialty  had  been  the  words  of 
tlic  defendant  only.  Ibid, 


DEEDS. 
Shewing  cf  Deed*,  vide  Plbabisg. 

Oyer  cfDeedg^  vide  Plcadihg. 

Where  by  an  order,  confirmed  by  a 
act  of  parliament,  that  an  indentare 
should  be  vacated  and  cancelled,  it  if 
not  intended  that  the  indenture  shall 
be  void  ipMofiwtOy  but  that  it  shall  be 
void  by  cancelling  it,  and  until  d» 
cancelling,  the  estate  granted  by  the 
indenture  continues*  201 

An  insensible  clause  does  not  make  the 
rest  of  the  deed  vitious,  that  is  sensi- 
ble of  itself.  320 

DEMAND. 

See  Condition,  Emtrt. 

A  nomine  paente  is  not  forfeited  withoot 

a  demand  of  the  rent  286,  287 

For  what  purposes  the  time  of  sun  set 

b  appointed  by  law  to  demand  rent 

287 

If  lessor  dies  after  sun-set,  and  before 

nudnighty  who  h(  entitled  to  the  rent 

287 

DEMURRER,  vide  Judgment. 

Construction  of  the  statute  27  Elix.  c.5. 
of  demurrers,  vide  Statutss. 

Where  a  demurrer  ought  to  be  spedal. 

9 

What  must  be  the  form  of  a  apecial  de- 
murrer. 160 

Where  the  bad  conclusion  of  a  plea  is  a 
good  cause  of  demurrer.       285, 102 

In  debt  on  bond  for  performance  of 
covenants  contained  in  certain  inden- 
tures by  one  of  the  parties  to  the  in- 
dentures, the  defendant  pleads  that 
there  are  not  any  covenants  on  the 
part  of  the  party  to  be  performed, 
and  upon  oyer  the  contrary  appears, 
it  is  a  good  cause  of  demurrer.     317 

If  it  appear  judiq^aliy  to  the  court  hy 
the  defendant's  own  shewing,  that  he 
has  pleaded  a  false  plea,  it  is  a  good 
cause  of  demurrer.  Bnd, 

Where  after  a  demurrer  to  the  defend- 
ant's plea,  and  argument  thereon,  a 
trial  was  directed  to  try  the  truth  of 
the  plea.  S53 
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DEPARTURE. 

Vide  Pleadings,  Traverse,  and 

p.  209. 

DEVASTAVIT,  vide  Executor. 

If  an  administrator  pay  the  debts  of  the 
intestate,  in  such  order  as  the  law 
appoints,  to  the  value  of  all  the 
goods,  with  his  own  money,  he  may 
lawfully  dispose  of  the  goods  as  he 
pleases,  and  it  will  not  be  a  devas' 
tavit  307,  308 

Where  the  sheriff  returns,  that  an  ad- 
ministrator has  sold  and  eloigned  the 
goods  and  chattels  of  the  intestate  to 
the  value  of  the  debt,  and  converted 
and  disposed  thereof  to  his  own  use, 
it  will  amount  to  a  return  of  a  devtiS' 
tavii.  Ibid, 

DEVISE. 

Vide  Habendum,  Stat.  32  H.  8.  1.  and 
34  H.  8.  5.    Revocation. 

If  lands  are  devised  to  two  sons,  and 
that  the  executor  shall  have  the  lands 
until  they  shall  attain  their  several 
a^cs  of  21  years  ;  they  shall  enter 
into  their  parts  severally  as  they  shall 
attain  their  age  respectively.         184 

One  house  is  devised  to  the  first  son 
and  his  heirs,  another  to  the  second 
son  and  his  heirs,  and  another  to  the 
third  son  and  his  heirs,  and  if  all  the 
sons  die  without  issue,  that  the  said 
dwelling  houses  shall  remain  to  the 
wife  of  the  devisor  and  her  heirs, 
and  two  of  the  sons  died  without 
issue,  the  wife  shall  have  their  two 
dwelling-houses  immediately  after 
their  deaths  respectively.       184,  185 

But  this  case  has  been  since  denied, 
and  see  several  rules  and  cases  of 
cross-remainders.  185.  n.  (6) 

Doubtful  words  in  a  will  ought  to  be 
construed  for  the  benefit  of  the  heir, 
and  not  to  disinherit  him.  185 

A  man  devises  to  his  wife  the  demesnes 
of  a  manor  for  her  life,  and  the  ser- 
vices and  chief  rents  thereof  for  fif- 
teen years,  and  the  whole  manor  to 
another  after  the  wife's  death,  the 
devisee  shall  not  take  anything  until 
after  the  wife's^  death,  although  the 
fifteen  years  expire.  185,  186 


An  estate  descendible  and  determinable 
upon  the  death  of  tenant  in  tail  is 
not  devisable  within  the  statutes  of 
32  H.  8.  c.  1.  and  34  H.  8.  c  5.    261 

If  tenant  in  tail  of  a  reversion  bargain 
and  sell  it  to  the  bargainee  and  his 
heirs,  and  the  bargainee  devise  the 
said  reversion,  and  die,  the  devise  is 
void  ;  and  a  fine  levied  afterwards  by 
the  bargainor  will  not  make  the  will 
good  by  way  of  relation.  Ibid. 

One  devises  a  rent-charge  of  501.  per 
ann,  to  his  wife  and  her  son  for  their 
lives,  and  the  life  of  the  longer  liver 
of  them,  and  that  after  the  son  shall 
attain  the  age  of  thirteen  years,  he 
shall  have  20L  a-year  of  that  rent  for 
his  better  maintenance  during  the 
life  of  his  wife.  It  is  an  entire  de- 
vise of  50/.  per  ann.  to  the  wife  until 
the  son  attains  that  age,  and  after- 
wards they  have  two  several  rents, 
and  not  one  joint  rent.  283,  284 

DISCONTINUANCE. 

Where  the  court  has  given  the  plaintiff 
liberty  to  discontinue  his  action, 
though  they  had  delivered  their 
judgment  for  the  defendant  upon 
demurrer.  23. 39 

If  there  are  three  replications,  and  the 
defendant  demurs  to  one  of  them, 
and  gives  no  answer  to  the  other  two, 
and  the  plaintiff  joins  in  demurrer,  it 
is  a  discontinuance.  338,  339 


DISTRESS. 

The  lord  may  distrain  his  tenant  who 
has  common  without  number,  and 
surcharges  the  soil.  345 

DOGS,  vide  Trespass. 
Of  what  dogs  the  law  takes  notice*     84 

DOWER. 

Whether  a  wife  is  dowable  of  an  estate 
granted  by  tenant  in  tail  to  her  hus- 
band and  his  heirs,  and  descendible 
only  for  the  life  of  the  grantor.    261 
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E. 


EARNEST. 

Money  given  for  earnest  shall  be  taken 
as  part  of  the  sum  agreed  to  be  paid. 

320 

:  EJECTMENT,  vide  Declaration. 
What  sort  of  writ  lies  in  ejectment  317 

EMBRACERY,  tide  Information. 

A  heinous  offence  in  the  nature  of  em- 
bracery. 301 

ENDICTMENT,  vide  Indictment. 

ENTRY. 

The  delivery  of  a  declaration  in  ejects 
ment  does  not  amount  to  an  entry  to 
avoid  a  fine.  319 

ERROR. 
Vide  Judgment. 

Where  security  shall  be  given  a  writ  of 
error.  74* 

In  debt)  the  plaintiff  in  his  replication 
prays  judgment  and  his  debt,  but 
not  any  damages,  and  judgment  fop 
the  plaintiff;  it  is  not  any  error,  for 
the  prayer  of  damages  is  but  matter 
of  form.  98 

Where  the  action  is  commenced  by  ori- 
ginal writ  out  of  Chancery,  a  writ  of 
error  does  not  lie  in  the  Exchequer 
Chamber^  but  only  in  parliament  346 

ESCAPE. 

Debt  upon  an  escape  out  of  execu- 
tion, vide  statutes  1  R.  2.  c.  12.  and 
21  Jac.  1.  c.  16. 

The  statute  1  R.  2.  c  12.,  which  gives 
an  action  of  debt  against  the  warden 
of  the  Fleet  upon  an  escape  out  of 
execution,  extends  to  all  other  gaolers 
and  sheriffs.  38 

In  debt  for  an  escape  of  one  out  of 
execution,  the  plaintiff  must  shew  that 
he  has  recovered  a  judgment.    38, 39 

Debt  is  00^  maintainable^  against  the 


exdfttor  of  a  sheriff  or  gaoler  for  an 
escape  out  of  execution.  218 

ESTATE. 

Vide  Privity. 

Where  by  the  bargain  and  sale  of  tenant 
in  tail,  the  estate  of  (the  bargainee 
shall  be  descendible  for  the  life  of 
tenant  in  tail.  261 

Where  the  estate  of  a  bargainee  of  t 
reversion  in  tiul,  shall  be  made  a  base 
fee-simple  by  a  fine  levied  by  the 
bargainor.  UmL 


ESTOPPEL. 


325.827 


ESTOVERS,  vide  COVENANT. 
EXECUTION. 

In  what  courts  a  writ  of  error  is  no  stay 
of  proceedings  without  a  security.  74 

Where  the  court  of  K.B.  will  not  exe- 
cute the  judgment  of  an  inferior  court 
removed  by  eeffiararL  98 

EXECUTOR. 

Vide  Administrator,  Declaration, 
Judgment. 

Although  the  breach  of  the  testators 
covenant  be  occasioned  by  the  exe- 
cutor's own  fault,  yet  the  judgment 
must  be  de  bonis  testatoris*  112 

Judgment  against  an  executor  ought 
not  to  be  &  bonis  teskUoris^  unless  he 
be  named  executor.  112 

But  quare  if  it  be  sufficient  to  declare 
against  him  as  executor,  without 
naming  him  executor  in  the  beginnlog 
of  the  declaration  ?  112 

Debt  in  the  ddxt  et  detinei  lies  against 
an  executor,  who,  after  a  judgment 
recovered  against  him,  wastes  the 
testator's  goiods  to  the  value  of  the 
debt  recovered.  218,  219 

Upqn  ne  ungues  executor  pleaded,  and 
found  against  the  defendant,  the 
judgment  shall  be  de  bonis  iestatoris 
sif  &c,,  before  he  is  charged  de  bonis 
propriis.  217 

{f  an  executor  pay  money  in  satisfac- 
tion of  a  debt  of  an  inferior  nature  to 
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the  value  of  the  assets  in  his  hands, 
qtuBre  if  it  be  a  devetstavit,  or  shall 
change  the  property  of  the  assets  in 
his  hands?  218 

If  a  judgment  be  recovered  in  debt 
against  an  executor  upon  a  devas' 
tavity  qvuBTBy  if  it  be  construed  a  debt 
upon  the  judgment^  or  debt  upon  the 
devastavit  ?  Ibid. 

Debt  does  not  lie  against  the  executors 
of  a  sheriff  or  gaoler  for  an  escape. 

218 

EXPOSITION  OF  WORDS. 

Where  a  scilicet  or  videlicet^  which  is 
repugnant  to  the  precedent  matter,  is 
void.  118.  169.  118 

Where  a  scilicet  or  videlicet^  which  is  not 
repugnant  to  the  matter  precedent, 
but  agrees  well  with  »it,  is  a  direct 
affirmative  and  shall  be  taken  posi- 
tively. 170 

*A  scilicet  or  videlicet  will  make  a  re- 
striction, where  the  words  are  general. 

Ibid. 

Eviicuaretur  snd  cancellaretur.  199.201 

Where  a  scilicet  repugnant  to  the  postea 
is  void,  and  where  not.  286,  287 

The  word  postea  is  in  many  cases  suffi- 
cient, notwithstanding  a  repugnant 
scilicet^  where  it  is  alleged  in  point  of 
fact,  but  not  where  the  law  is  mis- 
taken. 287 

Where  a  scilicet  after  a  postea  shall  not 
be  void,  but  shall  make  a  bad  conclu- 
sion where  against  law.  Ibid. 

Where  the  woi^  (except)  shall  be  con- 
strued to  be  sensible  enough,  although 
it  be  put  out  of  its  proper  place.  320 

Pro.  Ibid. 

Where  covenant  lies  upon  the  word 
dimisi,  and  where  not.  321,  322 

Where  the  word  placitum  is  nomen  col- 
lectivum.  338 

EXPOSITION  OF  SENTENCES. 

Where  one  part  of  a  sentence  shall  be 
restrained  and  explained  by  another, 
and  where  not.  59,  60 

Where  a  restrictive  clause  shall  extend 
to  both  sentences,  and  where  not.  60 

To  save  harmless  from  ail  actions 
against^*  118 


Cessante  statu  primitivOy  cessat  et  deri" 
vativus.  200 

Actio  personalis  moriiur  cum  persona. 

216 

An  insensible  clause  does  not  make  the 
rest  of  the  deed  vitious,  which  is  sen- 
sible of  itself.  320 


F. 

FAILURE  OF  RECORD. 

Judgment  given  upon  failure  of  record 
before  issue  joined.  77.  79 

FELO  DE  SE. 
Vide  Grants  le  Roy,  Pardon. 

FINE- 

If  tenant  in  tail  of  a  reversion  bargains 
and  sells  it  to  the*  bargainee  and  his 
heirs,  and  the  bargainee  dies,  where- 
by the  estate  descends  to  the  heir  of 
the  bargainee  for  the  life  of  the  bar- 
gainor, and  the  bargainor  levies  a  fine 
to  a  stranger,  the  estate-tail  is  barred 
and  extinguished,  and  the  heir  of  the 
bargainee  has  gained  a  fee-simple. 

261 

If  the  bargainee  devise  the  reversion 
and  die,  the  fine  levied  afterwards  bv 
the  bargainor  will  not  make  the  will 
good  by  way  of  relation.  Ibid. 

Tenant  for  life  levies  a  fine  sur  conu- 
sance  de  droit  come  ceo  with  procla- 
mations, and  he  in  the  reversion  for 
life  within  five  years  after  the  death 
of  tenant  for  life  delivers  a  declara- 
tion in  ejectment,  it  does  not  amount 
to  an  entry  to  avoid  the  fine.        319 

FORFEITURE. 

The  lord  of  the  manor  shall  take  advan- 
tage of  a  forfeiture  of  tenant  for  life 
of  a  copyhold,  and  not  the  remainder 
man  or  reversioner.  151 

No  forfeiture  of  sl  felo  de  se  accrues 
before  an  inquisition  is  taken  and 
returned.  275.  362 

By  a  naked  pardon  of  all  forfeitures, 
the  thing  forfeited  is  not  restored. 

362,  363 
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FOREIGN  ATTACHMENT.      67. 

FOREIGN  PLEA. 

Vide  Pleadings,  Statute  Glouc.  c  12. 
What  it  is,  and  when  to  be  pleaded.  98 


G. 


GRANTS. 

When  the  use  of  a  thing  is  granted, 
every  thing  is  granted  by  which  the 
grantee  may  have  and  enjoy  such 
use.  322, 323 

Where  a  grant  to  a  corporation  for  the 
benefit  of  their  particular  members  is 
good.  344 

GRANTS  OF  THE  KING. 

Vide  Pleadings. 

■ 

The  king's  letters  patent  cannot  be 
made  void  by  a  naked  order.        201 

If  the  king  grants  the  goods  and  chat* 
tels  offelon$9  the  grantee  shall  not 
thereby  have  the  goods  and  chattels 
oi  felons  of  themselves,  274^  275 

If  the  king  grants  the  goods  and  chattels 
of  felons  of  themselves,  the  grantee 
shall  not  have  debts  due  to  such  felons. 

275 

H. 

HABENDUM,  vide  Lease. 

Where  the  grant  of  a  copyhold  to  the 
wife  shall  be  good,  although  she  be 
named  after  the  hcifendum,  151 

If  a  man  devise  his  demesne  lands  to  his 
wife  for  a  year,  and  the  demesne 
lands  and  the  reversion  of  other 
lands  expectant  upon  the  death  of 
tenant  for  life,  to  A,  habendum  after 
the  expiration  of  a  year,  and  the 
death  of  the  tenant  for  life,  and  dies ; 
A,  shall  have  the  demesne  lands  im- 
mediately after  the  expiration  of  a 
year.  183,  184,  185,  186 

Where  the  habendum  shall  be  taken  re- 
spectively, reddendo  singula  singulis. 

183,  184.  186. 


HEIR. 

Doubtful  words  in  a  will  ought  to  be 
interpreted  for  the  benefit  of  the  heir, 
and  not  to  disinherit  him.  185 

Where  the  heir  shall  take  as  a  special 
occupant  261 

I  andJ. 

JEOFAILS. 

Vide   Replication,    Stat  16  &  17 

Car.  2.  c8. 

It  shall  be  intended  after  verdict  that 
the  plaintiff's  cattle  were  in  that  part 
of  the  land  in  which  he  claims  com- 
mon, although  he  does  not  make  any 
express  mention  of  it    '  227 

Where  the  want  of  an  averment  b  aided 
after  verdict  by  the  statute  of  jeo- 
faiU.  227, 228 

Where  the  want  of  the  words  kcast^ 
and  couchant  is  aided  after  verdict 
by  the  statutes  of  jeofails.  227 

In  an  action  for  levying  a  plaint  without 
cause,  and  procuring  the  plaintiff  to 
be  arrested  thereon,  without  alleging 
that  the  plaint  was  determined,  thii 
defect  is  aided  after  yerdict        229 

Where  a  vitious  original  is  not  aided  bj 
any  statute  of  jeofaib.  317,  318 

If  after  verdict  it  appears  that  the  re- 
cord recites  a  vitious  original,  yet  if 
no  original  writ  is  to  be  found  upon 
the  file,  the  court  will  intend  that 
there  was  once  a  good  original  which 
is  lost,  and  that  the  clerk  had  mis- 
taken the  recital  of  it,  which  after 
verdict  is  not  material.  318 

INDICTMENT. 

It  ought  to  appear  in  the  certifying  of 
an  indictment,  that  the  jury  were 
sworn  or  charged  to  present  offences 
within  the  place  where  the  offence  is 
laid.  249 

An  indictment  founded  only  upon  a 
statute  ought  to  conclude  against  the 
form  of  the  statute.  135 

INFORMATION. 
An  information  for  a  debt  upon  a  bond 


THE  TABLE  OF  THE  PRINCIPAL  MATTERS. 


398 


made  to  a  feh  de  se,  bad  for  two 
causes.  275 

How  the  form  of  an  information,  found- 
ed upon  an  iuquisition,  ought  to  be. 

Ibid. 

In  what  case  the  court  of  K.  B.  would 
not  hear  any  exception  to  an  inform- 
ation for  an  offence  in  the  nature  of 
embracery.  301 »  302 

INQUISITION. 

No  forfeiture  of  B.felo  de  se  accrues  be* 
fore  an  inquisition  is  taken.  275 

When  the  inquisition  which  finds  the 
felony  of  himself  is  returned  into  the 
K.  B.  the  debts  and  damages  which 
were  due  to  the  felo  de  se  are  vested 
in  the  king.  362 

ISSUE. 

An  issue  shall  be  taken  on  the  most 
material  point  22 

In  an  action  upon  the  case  for  service 
performed  for  a  time  certain,  the  de- 
fendant ought  to  put  in  issue  the 
whole  time  alleged  in  the  declaration. 

268,  269 

In  an  action  upon  the  case  every  part 
of  the  wrong  supposed  by  the  plain- 
tiff ought  to  be  put  in  issue.         269 

Where  a  good  issue  is  offered  to  the  de- 
fendant, he  ought  not  to  plead  over. 

318 

JUDGMENT. 

Where  and  in  what  courts  the  entries 
of  judgments  are  ^*ideo  considercUum 
"  est'*  generally,  without  saying,  "/?er 
^^  curiam^"  and  where  and  in  what 
counts  ^^per  curiam"  74? 

If  the  defendant  be  attained  of  the  spe- 
cial matter  by  judgment  upon  de- 
murrer, the  vi  et  armis  shall  not  be 
tried,  although  there  be  an  issue 
thereon,  but  he  shall  be  fined,  and  a 
capiatur  awarded  against  him.  81,  82 

Judgment  given  upon  failure,  of  record 
before    issue    joined,   not    reversed. 

97.99 

In  an  action  of  covenant  against  exe- 
cutors, judgment  ought  to  be  de  bonis 
tesUUoriSf  although  the  breach  was  by 
the  executor's  own  default.  112 

Judgment  against  an  executor  ought 


not  to  be  de  bonis  testaioris,  unless 
he  be  named  executor.  112 

Where  judgment  was  given  notwith- 
standing several  variances  between 
the  declaration  and  replication.  118, 

119 

Where  judgment  was  stayed  for  the 
uncertainty  of  the  verdict.     154,  155 

If  an  action  of  debt  upon  a  deveutavit 
be  brought  against  two  executors  who 
plead  to  issue,  and  one  is  acquitted, 
and  a  verdict  is  found  against  the 
other,  qtuBref  how  judgment  shall  be 
given  ?  216,  217 

The  difference  between  the  judgment 
in  debt  and  trespass,  where  one  joint 
defendant  is  acquitted.  217 

If  the  defendant  plead  ne  unques  execw- 
tor^  and  it  be  found  against  him,  yet 
judgment  shall  be  de  bonis  testaioris^ 
si,  &c.,  before  he  shall  be  charged  de 
bonis  propriis,  21 7 

In  conspiracy  against  three,  if  two  are 
acquitted,  the  plaintiff  cannot  have 
judgment  against  the  third.  239,  240 

Qtuere,  Whether  in  an  action  of  debt 
the  plaintiff,  after  demurrer,  may 
upon  the  record  release  the  surplus- 
age not  due,  and  enter  judgment  for 
the  residue  ?  284,  285 

Where  the  plaintiff  shall  have  judgment 
for  that  which  the  action  is  well 
brought  for,  and  be  barred  for  the 
residue,  and  wherie  not         285^  286 

Where  in  debt  upon  the  statute  of 
usury  for  two  several  20/.,  the  plain- 
tiff declares  insufficiently  for  one  of 
them,  the  plaintiff,  after  verdict,  or 
upon  demurrer,  shall  recover  the  20L 
for  which  he  has  well  declared,  and 
shall  be  barred  for  the  other.        286 

If  in  debt  by  bill  upon  three  bonds  it 
appears  that  one  of  the  three  is  not 
forfeited,  yet  the  plaintiff  shall  have 
judgment  for  the  other  two  bonds. 

Ibid. 

If  debt  be  brought  againat  executors 
upon  a  bond  and  simple  contract  to- 
gether, and  they  demur  to  the  whole 
declaration,  the  plaintiff  shall  recover 
his  debt  upon  the  bond,  and  be 
barred  for  the  other.  Ibid. 

Where  judgment  shall  be  against  an 
administrator  de  bonis  propriis,  and 
where  not  307,  308.  336 
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Where,  if  the  defendant  will  not  take 
issue,  but  will  plead  over^  the  plain- 
tiff shall  have  his  judgment.  SI 8 

Judgment  signed  upon  a  dilatory  re- 
joinder. Ibid, 

Where  in  pleading  an  awards  all  that  is 
to  be  performed  on  one  part  is  omit- 
ted, the  plaintiff  shall  not  have  judg- 
ment for  the  non-performance  of  the 
award.  327 

If  there  are  three  replications,  and  one 
of  them  is  superfluous,  yet  the  plain- 
tiff may  have  his  judgment  upon  the 
two  others,  which  are  sufficient.    338 

JURISDICTION. 
Vide  Declaration,  Recovery. 

It  is  not  necessary  for  a  court  of  a 
county  palatine  to  certify  its  jurisdic- 
tion, or  for  the  courts  of  the  great 
sessions  in  Wales,  74 

Inferior  courts  ought  to  certify  their 
jurisdiction.  Ibid, 

Of  the  jurisdiction  of  what  other  courts 
wiU  the  courts  at  Westminster  take 
notice.  Ibid, 

Nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  court, 
but  that  which  specially  appears  to 
be  so ;  but  on  the  contrary,  nothing 
shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court,  but 
that  which  so  expressly  alleged.  Ibid, 

Where  a  court  is  ousted  of  its  jurisdic- 
tion. 98 

JURORS,  vide  Challenge. 

JUSTICES  OF  THE  PEACE. 

A  conviction  before  two  justices  *^  to 
*'keep  the  pecuse^"  quashed  for  want 
of  the  word  "  assigned."  263 

If  an  offence  appointed  by  a  statute  to 
be  punished  by  the  next  justices  of 
the  county  where  it  is  committed, 
may  be  punished  by  another  justice 
of  the  same  county,  qtuBre,         Ibid, 

K. 

KING. 

When  the  goods  of  a/efo  deseaxe  vested 
in  the  king.  362 


KING'S  BENCH. 

In  what  case  the  clerks  shall  not  hare 
their  privilege  allowed.  6S,  69 

Thb  court  will  not  execute  the  judg- 
ment of  an  inferior  court  removed  by 
certiorari,  9S 

Where  a  judgment  was  affirmed  in  this 
court  against  their  own  opinion.    99 


L. 


LEASE. 

Where  several  lands,  held  part  for  life 
and  part  for  years,  are  demised  to  A, 
for  years,  habendum  from  the  time  of 
the  death,  surrender,  forfeiture,  or 
determination  of  the  estate  and  term 
of  the  first  lessees,  and  the  estate  io 
one  of  the  parcels  determines,  the 
term  granted  to  A*  shall  b^n  im- 
mediately in  the  said  parcel,  althougii 
the  other  estates  are  in  esse,  183, 184 

LEET. 

A  court^leet  can  amerce  for  none  bat 
public  nuisances,  and  not  for  a  par- 
ticular trespass  or  damage  to  the 
lord,  or  any  other.  135,  136 

LIBEL,  vide  Parliament. 

Whether  the  printing  alone  of  a  libel  is 
a  publication  of  it.  IS2,  135 

LIMITATION. 
.  Vide  Statute  21  Jac  1.  c.  16. 

LONDON. 

Privilege  for  the  clerks  of  the  court  of 
King's  Bench  against  foreign  attach- 
ments in  London^  not  allowed.  68y  69 

Where  the  privileges  of  the  courts  at 
Westminster^  and  of  their  clerks,  have 
been  aHowed  against  custofflary  ac- 
tions in  London,  68 

The  charter  of  Henry  3.  and  other 
grants,  donations,  and  customs  of 
the  city  of  London  are  confirmed  hj 
act  of  parliament  311 

But  neither  the  charter  nor  confiim- 
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ation  extend  to  the  point  of  using  a 
trade  without  being  an   apprentice. 

311,  312 

Custom  of  London^  where  one  who  is 
educated  in  one  trade  may  use  an- 
other. 312 

An  alderman  of  London  had  his  pri- 
vilege allowed  against  a  custom  of 
electing  constables  according  to  the 
order  of  the  houses.  63 


M. 

MASTER,  vide  Statute  5  Eliz.  c  4. 

If  the  master  refuse  to  keep  his  appren- 
tice any  longer  it  is  a  good  cause  of 
discharge.  315»  316 

MESSUAGE. 

What  things  may  be  demanded,  or  shall 
pass  by  the  name  of  a  messuage.  7>  8 

MIS-TRIAL. 

What  mis-triab  are  uded  after  verdict 
by  the  statutes  of  jeofails.      247,  248 

MODUS  DECIMANDL 

Vide  Custom. 

Prescription  that  the  parson  has  such 
land,  or  such  a  sum  in  lieu  of  tithes, 
is  a  good  modus.  142 


N. 

NOLLE  PROSEQUI. 

Where  the  plaintiff  may  enter  a  nolle 
prosequi  for  one  part  of  hb  action, 
and  proceed  for  the  other  part*     207 

NOTICE,  vide  Court. 

Of  the  order  of  the  proceeding  of  par- 
liament and  of  their  committees,  the 
courts  at  Westmituter  will  take  judi- 
cial notice.  133 


0. 

OCCUPANT,  vide  Heir. 

OBLIGATION. 
Vide  Statute  23  H.  6.  c.  10. 

If  the  condition  of  an  obligation  be  alto- 
gether insensible  and  void,  generally 
the  obligation  shall  be  single.         6S 

Any  words  by  which  the  intention  of 
the  parties  may  appear,  are  sufficient 
to  make  the  condition  of  an  obliga- 
tion, though  they  are  improper.  Imd. 

But  the  intention  of  the  parties  will  not 
serve  to  construe  the  condition  of  an 
obligation  contrary  to  the  express 
words.  IlwL 

The  condition  of  an  obligation  shall  be 
taken  favourably  for  the  advantage  of 
'  the  obligor.  Ibid, 

If  a  man  bind  himself  to  procure  a 
stranger  to  make  a  release  of  his 
right  or  title  to  lands,  the  obligor 
must  at  his  peril  procure  him  to  make 
a  release  in  fact,  although  he  has  not 
any  right,  &c.  216 

Whether  it  is  a  debt  where  the  bond  is, 
or  where  the  person  of  the  obligor 
inhabits.  ^4 

Where  an  obligor  is  not  well  charged 
with  his  deed.  275 

In  debt  against  an  obligor,  although  it 
appears  upon  oyer,  that  three  are 
mentioned  to  be  jointly  bound  in  the 
obligation,  yet  tiie  defendant  must 
not  demur,  but  ought  to  plead  in 
abatement  that  the  two  other  per- 
sons sealed  the  bond  and  are  in  full 
life,  if  the  truth  was  so.  291 

In  an  action  against  one  only  of  two  or 
more  joint  obligors  or  contractors, 
the  defendant  must  plead  the  liability 
of  the  others  in  abatement  Ibid. 

A  bond  which  was  good  when  it  was 
made  shall  not  be  void  by  the  statute 
of  usury,  by  an  usurious  contract  for 
delaying  the  day  of  payment  after 
the  time  of  making  it.  295 

ORDERS   OF   JUSTICES   OF 
PEACE. 

Rules  to  be  observed  in  orders  for  the 
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TERa 


dischai^e  of  an  apprentice  upon  a 
complaint  made  by  the  apprentice. 

S13 


P. 


PARDON. 

If  a  debt  be  due  to  a  felo  de  «e,  and  all 
forfeitures  and  sums  of  money  are 
afterwards  pardoned  and  released  by 
an  act  of  parliament,  the  debt  is  re- 
leased and  pardoned  to  the  debtor, 
and  not  revested  in  the  administrator 
of  the  felo  de  se,  unless  there  are  in 
the  act  special  words  of  restitution. 

362,363 

PARLIAMENT. 

Ko  action  lies  for  exhibiting  a  petition 
to  a  committee  of  parliament,  al- 
though the  matter  be  false  and  scan- 
dalous. 132 

The  printing  and  delivery  of  such  a 
petition  to  the  members  of  the  com- 
mittee is  justifiable,  but  not  to  others 
not  being  members  of   parliament 

132,  133 

The  courts  at  Westminster  will  take  ju- 
dicial notice  of  the  order  of  the  pro- 
ceedings of  parliament,  and  of  their 
committees.  133 

Where  a  writ  of  error  lies  only  in  par- 
liament 34<6 

PLACE,  vide  Trespass. 

Where  in  pleading  the  statute  32  H.  8. 
c.  16.  of  alien-artificers^  a  place  need 
not  be  alleged  where  he  was  an  alien 
and  artificer.  8 

PLEADINGS. 

Vide  Averment,   Avowry,   Issue, 
Replicatiok,  Traverse. 

When  the  deed  is  not  in  court,  no  oyer 
can  be  granted.  9 

The  entry  on  the  roll  was,  that  the  de- 
fendants pray  oyer  of  an  indenture 
for  performance  of  covenants,  which 
was  not  brought  into  court;  upon 
a  general  demurrer,  it  shall  be  in- 
tended to  be  the  true  indenture,  and 
that  it  is  in  court,  although  it  does 
not  appear  so  by  the  record.       IbicL 


In  debt  upon  bond  for  performance  of 
covenants  in  an  indenture,  after  oyer 
of  the  condition,  the  defendant  ought 
by  law  to  shew  the  indenture,  tnd 
not  the  plaintiff.  9, 10 

If  the  defendant  swears  that  he  never 
had  one  part  of  the  indenture,  or 
that  he  had  lost  it»  the  court  will 
sometimes  compel  the  plaintiff  to  give 
a  copy  of  it,  but  it  is  ev  gratia  ewria 
and  not  ex  debitojustiiue,  9 

The  entry  always  supposes  the  inden- 
ture in  this  case  to  be  brought  into 
court  by  the  defendant  Ibid. 

In  trespass  the  defendant  jiistifies>  and 
yet  he  does  not  confess  the  matter 
alleged,  bad.  27,  28 

An  intire  plea  cannot  be  good  in  part 
and  bad  in  part,  but  being  bad  in 
part  is  bad  for  the  whole.  28 

Where  a  plea  is  bad  for  the  uncer- 
tainty. 49 

If  the  defendant  be  acquitted  of  the 
special  matter,  the  vi  et  ormis  shall 
not  be  inquired  into.  81 

So  if  the  defendant  be  attainted  of  the 
special  matter  by  judgment  upon  de- 
murrer, the  vi  et  armis  shall  not  be 
'  tried,   although    the    defendant   has 
taken  issue  upon  it.  81,  82 

Where  the  defendant  must  justify  in  the 
same  place  where  the  plaintiff  has 
declared.  85 

Where  by  an  issue  joined  in  a  foreign 
plea,  the  court  is  ousted  of  its  juris- 
diction. 98 

Whether  a  que  estate  may  be  pladed 
of  a  term.  1 12 

In  debt  upon  bond  to  save  the  pluntiff 
harmless,  the  defendant  pleads  that 
he  has  saved  him  harmless ;  the  plain- 
tiff in  his  replication  shows  his  dam- 
nification, and  the  defendant  rejoins 
that  he  had  not  any  notice  of  the 
said  damnification,  and  if  he  had,  he 
would  have  saved  the  plaintiff  harm- 
less, this  rejoinder  is  a  departure  from 
the  plea.  11^117 

Where  the  pleading  by  (pro  eo  qy»0 
or  (quia)  is  bad.  117 

Where  the  plaintiff  pleads  that  C  pro- 
secuted him  at  law,  quare,  if  it  be 
shewn  in  what  court  and  in  what 
manner?  JM, 

It  seems  it  ought,  but  this  informality 
is  cured  by  pleading  over.  Ibid>     ^«  ^ 
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A  demise  may  be  pleaded  by  parcels. 

208 

In  assumpsit  agaiDst  an  executrix  upon 
her  special  promise  to  pay  to  the 
plaintiffs  a  debt  due  by  the  testator 
to  A,  and  assigned  by  A.  to  the 
plaintiffs :  the  plea  of  the  defendant 
that  the  plainti^  did  not  shew  to  him 
any  writing  or  deed  of  such  assign- 
ment is  bad.  210 

In  debt  upon  bond  to  procure  a  stranger 
to  release  his  right  and  title  to  lands, 
the  defendant  cannot  plead  that  the 
stranger  has  not  any  right,  &c.     216 

Where  in  an  action  upon  the  case  for 
damages,  the  inducement  in  the  plea 
of  the  defendant  goes  only  to  part 
of  the  wrong,  and  yet  the  traverse 
goes  to  the  whole,  the  plea  is  bad. 

268,  269 

Where  the  defendant  ought  to  plead 
his  matter  in  two  pleas.  269 

Plea  to  an  information  for  a  debt  upon 
bond  made  to  a  feio  de  se  bad  for 
several  causes.  274,  275 

A  grant  by  the  king  ought  to  be  pleaded 
directly,  guod.  concessUj  and  not  by  a 
testatum  existit  274 

The  pleading  of  a  grant  by  the  king  of 
liberties  under  the  duchy  seal,  with- 
out an  averment  that  the  liberties  are 
parcel  of  the  duchy,  bad.  UndL 

In  pleading  a  debt  upon  bond,  it  ought 
to  be  said  directly  that  the  obligor 
became  bound  by  an  obligation,  and 
not  that  he  was  indebted  to  the  ob- 
ligee, CLS  appears  by  an  obligation, 

275 

Where  the  bad  conclusion  of  a  plea  is 
a  good  cause  of  demurrer.  283 

If  a  joint  obligation  be  sealed  by  three, 
and  \)ne  only  is  sued,  the  defendant 
upon  oyer  ought  to  plead  it  in  abate- 
ment, and  not  demur.  291 

If  the  defendant  in  justification  of  an 
arrest,  pleads  that  the  bill  of  Middle^ 
sex  was  prosecuted  against  the  plain- 
tiff, whereupon  the  sheriff  made  and 
directed  a  warrant  to  arrest  him,  it 
shall  be  intended  that  the  bill  was 
delivered  to  the  sheriff  before  the 
making  of  the  warrant,  until  it  be 
specially  shewn  to  the  contrar)'.    299 

The  defendant  pleads  that  a  bill  of  Mid* 
dlesex  was  prosecuted  at  the  parish  of 
Vol.  L 


Saint  Clement  Danes,  on  the  twenty- 
fifth  day  of  September  out  of  the 
King's  Bench  (the  said  court  then 
being  at  Westminster),  Qucere  of 
this,  because  the  25th  of  September 
was  out  of  term,  and  Saint  Clemen£s 
and  Westminster  are  two  several 
places.  299 

Where  the  defendant  takes  an  issue, 
and  the  verdict  is  found  against  him, 
the  court  will  not  intend  that  he  had 
any  other  matter  to  plead  for  himself. 

308 

When  the  defendant  pleads,  and  upon 

'  demand  of  oyer  brings  an  indenture 
into  court,  the  indenture  is  made 
parcel  of  the  plea.  317 

If  it  appears  judicially  to  the  court,  by 
the  defendant's  own  shewing,  that  he 
has  pleaded  a  false  plea,  it  is  a  good 
cause  of  demurrer,  and  it  is  not  ne- 
cessary for  the  plaintiff  to  shew  any 
matter  of  fact  in  his  replication  to 
maintain  his  action.  Ibid, 

If  upon  oyer  of  an  indenture  the  con- 
clusion appears  to  be  that  both  par- 
ties have  put  their  hands  and  seals 
thereto,  it  shall  be  intended  that  the 
truth  was  so,  until  the  contrary  is 
shewn.  320 

If  in  debt  upon  bond  for  performance 
of  an  award,  the  defendant  shews  that 
part  of  the  award  only  which  was  to 
be  performed  by  himself,  and  pleads 
that  he  has  performed  it,  and  does 
not  shew  that  part  which  was  to  be 
performed  by  the  plaintiff,  and  the 
plaintiff  takes  issue,  without  shewing 
the  other  part,  he  cannot  have  judg- 
ment. 327 

Where  an  entire  plea  is  avoided  in  any 
material  part,  it  is  avoided  to  all  in- 
tents. 3^7 

PRESCRIPTION. 

Where  a  prescription  in  a  non  deci- 
mando  for  a  thing  certain  is  good. 

142 
What  prescription  is  a  good  modus  de- 
cimandi'  Ibid. 

An  intricate  prescription.  326)  327 

How,  and  for  what,  and  to  what  pur- 
poses a  corporation  may  prescribe. 

340.  344,  345,  346 
A  man  may  prescribe  for  common  or 

31 
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other  profit,  or  easement  for  himself 
and  his  temuits.  S44 

The  different  forms  of  a  prescription 
for  common  apportenant,  and  for 
common  in  gross  without  number. 

S46 

Whether  a  prescription  •  for  the  free- 
holders, and  a  custom  for  the  copy- 
holders of  a  manor  to  have  the  sole 
pasturage  of  the  same  land,  may  weU 
commence.  351,  352,  353 

Whether,  by  such  a  prescription  and 
custom  for  the  sole  pasturage,  the 
lord  or  owner  of  the  land  may  be  to- 
tally excluded  at  all  times.  Ihid, 

If  he  may  be  excluded  at  all  times, 
whether  a  prescription  for  sole  pas- 
turage for  certain  kinds  of  cattle  only, 
which  were  levant  and  conchantj  be 
sufficient  to  exclude  him.      352,  353 

A  man  claimed  a  fold-course,  and  ex- 
cluded the  owner  of  the  soil  by  pre- 
scription, and  adjudged  good.       353 

PRESENTMENT. 
Vide  Statute  31  Eliz.  c  7. 

PRIVILEGE,  vide  Courts. 

PRIVITY. 

Where  there  is  privity  of  etiaie  only, 
the  action  is  always  locaL  438 

Where  the  statute  32  H.  8.  c.  34.  has 
transferred  the  privity  of  contract  to 
the  assignee  of  the  reversion. 

239,  240,  241 

PROHIBITION. 
Vide  Declaration. 

RECORD,  vuils  Certiorari. 

RECOVERY. 

A  common  recovery  at  Wetimintter  of 
lands  in  a  county  palatine  is  void, 
because  out  of  the  jurisdiction  of  the 
courts  at  Westminsier.  74 

RELATION. 

Where  a  fine  shall  not  make  a  will  good 
by  way  of  relation.  261 

RELEASE. 
In  an  action  of  debt  for  arrears  of  rent, 


where  the  plaintiff  has 
more  than,  by  his  own  shewing  wa» 
due,  quiert^  if  after  demwfer  the 
plaintiff  may  release  the  snrpliis  on 
the  record,  and  enter  jndgmciit  f«r 
the  residue.  284, 285 

REMAINDER. 

Where  a  remainder,  limited  after  a  par- 
ticnUr  estate  which  is  Toid  in  the 
creation,  is  also  void,  and  where  not 

15a  151 

Where  a  remainder  limited  to  one  ibr 

the  term  of  the  life  of  tenant  for  Efe 

shall  be  good  by  way  of  remainder, 

and  where  by  way  of  present  estate. 

151, 152 


RENT,  ffide  Debt. 

Debt  for  arrears  of  rent  reserved  by 
indenture  is  not  within  the  statute 
21  Jac  1.  c  16.  of  limitations.        38 

A  man  seised  in  fee  grants  a  rmt-chaige 
in  fee,  and  that  if  the  rent  be  behind, 
the  grantor,  his  heirs  and  assigns, 
should  enter  and  hold  the  lands  until 
they  shall  be  satisfied,  &c.,  such  grant 
is  good,  and  after  entry  an  gectment 
lies  for  the  lessee  of  the  grantee.  1 12 

Where  by  an  order  (confirmed  by  act 
of  parliament)  that  an  indenture  of 
lease,  upon  which  rent  was  reserved, 
should  be  vacated  and  cancelled,  and 
that  a  stranger  should  enter  into  the 
demised  lands,  and  receive  the  pro- 
fits ;  the  same  rent  in  value,  gianted 
by  the  lessee  for  the  better  securing 
of  the  rent  reserved,  is  not  dis* 
charged,  though  the  intention  ap- 
pears that  there  should  be  but  one 
rent  paid.  200,  201 

Action  of  covenant  by  the  assignee  of 
the  reversion  for  non-payment  of  rent 
is  not  local,  and  need  not  be  brought 
where  the  land  lies.  239,  240 

The  coounon  law  has  annexed  the  rent 
to  the  reversion.  238 

After  acceptance  of  rent  from  the  as- 
signee of  the  lessee,  the  lessor  cannot 
maintain  an  action  of  debt  against  tbe 
first  lessee.  240 

But  the  lessor  or  his  assignee,  notwith- 
standing such  acceptance  of  rent 
from  the  assignee  of  the  lessee,  may 
maintain  an  action  against  ih&fasi 
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iessee  upon  his  covenant  for  payment 
of  the  rent  240,  241 

Action  of  debt  for  arrears  of  rent  ought 
to  be  brought  against  eUl  the  pernors 
of  the  profits  of  the  lands  liable.  284 

Where  the  devise  of  a  rent-charge  to 
two  shall  be  constructed  a  devise  of 
two  several  rents,  and  not  of  a  joint 
rent  Ibid. 

To  what  intents  the  time  of  sun-set  is 
the  time  appointed  by  law  to  demand 
rent  287 

Rent  is  not  due  until  the  last  minute  of 
the  natural  day,  namely,  at  midnight 

Ibid. 

If  a  man,  to  take  advantage  of  a  condi- 
tion of  re-entry,  demands  the  rent  at 
sun-set,  yet  if  he  die  before  midnight 
his  heir  shall  have  the  rent,  and  not 
his  executors.  IbieL 

REPAIRS. 

Action  of  covenant  does  not  lie  against 
the  grantor  for  not  repairing  the 
thing  granted.  322,  323 

REPLICATION,  vide  Error. 

The  defendant  pleads  that  no  goods 
came  to  his  hands:  the  plaintiff  re- 
plies that  a  silver  bowl  came  to  the 
defendant's  hands :  qtuere^  If  the 
plaintiff  ought  to  conclude  to  the 
country,  or  with  a  verification  ?  102, 

103 

In  debt  upon  bond  to  perform  an  award , 
and  no  award  pleaded,  the  plaintiff 
ought  to  shew  the  award,  and  assign 
a  breach  of  it  in  his  replication.   102, 

103.317 

Whether  as  well  in  other  cases  as  in 

that  of  an   award,   when   a  special 

point  is  pleaded   by  the   defendant, 

the  plaintiff  ought  to  shew  more  in 

his  replication.  103 

But  if  it  were,  and  more  is  not  shewn, 

this  defect  is  aided  after  verdict  Ibid, 

If  the  defendant  plead  an  award  made 

of  three  things,  the  plaintiff  cannot 

reply  that  it  was  made  of  the  said 

three  things  and  of  another ;  but  he 

ought  to  reply  that  it  was  made  of 

four  things,  and  traverse  the  award 

made  of  three  things  only.  207 


Whether  a  replication  be  double  or  not 

337,  338 

The  plaintiff  replies,  and  shews  three 
distinct  things,  two  of  which  (one 
being  matter  of  fact  and  the  other  of 
record)  he  concludes  with  two  several 
vertficcUianSf  and  the  third  and  last 
(being  matter  of  fact)  he  concludes 
to  the  country;  qtusrey  If  it  be  one 
replication,  or  three  several  replica- 
tions ?  and  whether  the  conclusion  to 
the  country  does  not  extend  to  the 
matter  of  record  ?  Ibid. 

In  this  case,  if  the  defendant  demurs 
and  says,  that  the  plea  aforesaid^  &c., 
and  the  plaintiff  joins  in  demurrer 
that  the  plea  aforesaid^  &c.  in  the 
singular  number,  if  it  be  one  repli- 
cation, it  is  good  enough ;  but  if  they 
are  three  replications,  quare,  If  it  be 
not  a  discontinuance  ?  338,  339 

It  would  not  be  a  discontinuance,  be- 
cause the  word  placitum  is  nomen  col- 
lectivum.  338 

If  there  are  three  replications,  and  one 
of  them  superfluous,  and  the  other 
two  sufficient,  the  plaintiff  may  have 
judgment  upon  those  which  are  suf- 
ficient Ibid. 

REQUEST. 

Upon  a  promise  to  pay  a  precedent 
duty  upon  request,  there  is  no  need 
of  an  actual  request  33 

Upon  a  promise  to  pay  a  penalty,  or  a 
collateral  sum,  there  ought  to  be 
an  actual  request  before  the  action 
brought  Ibid. 


SPECIALTY. 
What  are  specialties. 

STATUTES. 


37,38 


The  best  construction  of  a  statute  is  to 
expound  it  as  near  the  rule  of  the 
common  law  as  may  be.  240 

Gloucester,  c  12.  Vouchers. 

A  foreign  plea  in  personal  action  is  not 
aided  by  that  statute.  98 
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AnTio  1  Ric.  2.  c  12.  Escapes. 
Vide  Statute  21  Jac.  1.  c.  16. 

This  Btatute^  which  gives  an  action  of 
debt  against  the  warden  of  the  Fleet 
for  an  escape  out  of  execution,  ex- 
tends to  all  other  gaolers  and  she- 
riffs. 38 

In  debt  for  an  escape  out  of  execution, 
the  plaintiff  ought  to  shew  that  he 
has  recovered  a  judgment.         38,  39 

If  judgment  be  reversed  before  an  ac- 
tion of  debt  brought  for  an  escape 
out  of  execution,  the  action  is  gone. 

38 

Action  of  debt  is  not  maintainable 
against  the  executors  of  a  sheriff  or 
gaoler  for  an  escape  out  of  execu- 
tion. 218 

Anno  7  Ric  2.  c2.  Confirmation. 

Confirmation  of  the  grants,  gifts,  and 
customs  of  the  city  of  London  by 
this  statute.  311 

It  was  not  the  intention  of  the  charter 
of  king  H.  3.  or  of  the  confirmation 
of  it,  to  give  a  liberty  to  use  a  trade 
without  being  an  apprentice,  for  two 
reasons.  311,  312 

Anno  23  H.6.  c.  10.  Sheriff's  Bonds. 

Where  a  bill  of  Middlesex  was  return- 
able on  Friday^  &c.  and  the  con- 
dition of  the  bond  to  the  sheriff  was, 
if  the  defendant  appear  on  Saturday^ 
5:c.,  the  obligation  void.  21,  22 

Bonds  made  to  gaolers  for  ease  and 
favour,  are  void  by  this  statute.    162, 

163 

The  marshal  of  K.  B.  is  within  this 
statute.  162 

A  bond  to  the  marshal  of  K.  B.  to  save 
harmless  from  escapes  is  within  this 
statute  and  void ;  but  not  a  bond 
that   the  prisoner  shall   not  escape. 

162,  163 

A  bond  taken  by  a  gaoler  of  his  pri- 
soner for  a  true  debt  due  to  him,  is 
not  within  this  statute.  163 

Anno  4  H.  7.  c.  24.  op  Fines. 
Vide  Fines. 

Anno  32  H.  8.  c.  1.  Devises. 
Vide  Devise,  Statute  34  H.  8.  c.5. 

Anno  32    H.  8.  c.  19.    Alien  Arti- 
ficer. 
To  what  houses  it  extends.  7 


Plea  that  a  messuage  was  demised  to  an 
alien  artificer  without  averring  that  it 
was  a  dwelling-house  or  shop,  bed, 
as  it  seems.  7,  8 

A  place  need  not  be  alleged,  where  the 
party  was  an  alien  and  an  artificer.  8 

Chapter  34.     Grantees  of  Revbr- 

SION8. 

Where  the  privity  of  contract  is  trans- 
ferred by  this  statute  to  the  assignee 
of  the  reversion.  239,  240,  241 

Anno  34  H.  8.  c  5.  Devises. 
Vide  Devise. 

Thb  statute  is  explained  that  no  other 
estate  of  inheritance  is  devisable 
within  the  statutes  of  wills,  but  estates 
of  inheritance  only.  261 

Anno  2  and  3  Edw.6.  c  13.     Tithes. 
Vide  Statute  21  Jac  1.  c.  16. 

Anno  5  and  6  Edw.  6.   c  25.     Ale- 
houses. 

Vide  Alehouses. 

Anno  5  Eliz.  c4.     Apprentices. 

The  charters  of  the  city  of  LondoHj 
cannot  be  any  dispensation  of  this 
statute,  that  no  person  shall  use  a 
trade  to  which  he  had  not  served  as 
an  apprentice,  although  they  are  con- 
firmed by  act  of  parliament.  311 

At  common  law  before  this  statute,  it 
was  lawful  for  a  man  to  use  what 
trade  he  would,  without  being  an  ap- 
prentice to  it  312 

If  the  master  refuse  to  keep  his  appren- 
tice any  longer,  the  justices  of  peace 
may  discharge  such  apprentice.   315, 

316 

It  was  the  intention  of  this  act,  that  an 
apprentice  should  be  discharged  from 
a  bad  master,  as  well  as  that  the 
master  should  be  discharged  from  a 
bad  apprentice.  IM* 

How  a  bad  apprentice  ought  to  be 
punished  by  this  act.  315 

Qutere^  If  the  differences  between  mas- 
ters and  apprentices  may  come  to  the 
sessions  of  the  peace  originally,  or 
by  way  of  appeal  only  ?  316 

QucBrCj  If  it  ought  not  to  appear,  that 
an  order  made  at  sessions,  for  the  dis- 
charge of  an  apprentice,  was  under 
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the  hands  and  seals  of  the  jastices 
there?  S16 

Anno  27  Eliz.  c.  5.    Demurrer. 

Where  a  general  demurrer  makes  the 
plea  good.  9.  81.  338 

In  assault,  battery,  and  false  imprison- 
ment m  et  armis  ;  the  defendant  pleads 
specially,  but  says  nothing  to  the  vt 
et  armis;  upon  which  the  plaintiff 
demurs  generally ;  the  vi  et  armis  is 
only  matter  of  form,  and  the  want  of 
it  aided  by  this  statute.  81,  82 

It  aids  the  not  praying  of  damages.    98 

Where,  upon  a  double  replication,  the 
defendant  shall  lose  the  benefit  of  it 
by  his  general  demurrer.  337 

Chap.  8.    Writ  of  Error. 
Where  an  action  is  commenced  by  ori- 
ginal writ  out  of  Chancery,  a  writ  of 
error  does  not  lie  in  the  Exchequer- 
Chamber  by  this  statute.  346 

Anno  31  Eliz.  c  7.     Cottages. 

A  presentment  in  the  court  leet  for  the 
erecting  of  a  cottage,  without  saying 
for  habitation,  is  not  pursuant  to  this 
statute.  135,  136 

Such  presentment,  if  grounded  upon 
the  statute,  ought  to  conclude  against 
the  form  of  the  statute.  Ihid. 

Whether  upon  such  presentment,  any 
other  penalty,  except  the  penalty  of 
lOL  given  by  this  statute,  can  be  im- 
posed. 135 

Anno  3  Jac.  1.  c.  8.    Sureties  in 

Error. 

Extends  to  the  counties  palatine,  and 
great  sessions  in  Waies.  74 

Anno  21  Jac.  1.  c.  16.    Limitations. 

Debt  for  an  escape  upon  the  statute 
1  Ric.  2.  c.  12.— debt  for  the  arrears 
of  rent  reserved  by  indenture^ — ac- 
tion upon  the  statute  2  Edw.  6.  c.  13. 
of  tithes,  &c.  are  not  within  this  sta- 
tute. 38 

Anno  3  Car.  1.  c  3.     Alehouses. 
Vide  Alehouse. 

Anno  12  Car.  2.  c.  11.     Pardon. 

What  persons  shall  have  the  benefit  of 
the  pardon,  and  release  of  all  for- 


feitures and  sums  of  money,  by  this 
act,  and  who  shall  not  362,  363 

A  mischievous  case  upon  the  pardon 
and  release  of  all  forfeitures  and 
sums  of  money  by  this  act^  363 

Chap.  13.    Usury. 

A  bond  which  was  made  good  when  it 
was  made,  will  not  be  made  void  by 
this  statute  by  an  usurious  contract 
for  delaying  the  day  of  payment  after 
the  making  of  it  295 

But  for  such  usurious  contract  the 
obligee  shall  forfeit  the  treble  value 
by  the  latter  clause  of  the  statute. 

Ibid. 

Annis  16  &  17  Car.  2.  c  8.    Jeofails. 

Where  the  want  of  a  venue  is  aided  after 
verdict  by  this  statute.  225 

If  the  venue  be  from  the  county  where 
the  action  is  lud,  although  the  issue 
arises  in  another  county,  yet  it  is 
aided  by  this  statute,  as  well  as  if  the 
venue  were  from  a  wrong  place  in  the 
proper  county.  247,  248 

SURRENDER. 

He  in  remainder  of  a  copyhold  surren- 
ders his  remainder  to  the  use  of  te- 
nant for  life,  for  his  life,  and  after  his 
decease,  to  the  use  of  himself  and  his 
wife ;  the  estite  limited  to  the  tenant 
for  life  is  void,  but  the  estate  limited 
to  husband  and  wife  is  good  by  way 
of  present  estate.  150,  151,  152 

A  surrender  of  a  copyhold  in  fee  from 
the  time  of  his  deaUi,  is  void.        151 


T. 


TAIL. 

If  tenant  in  tail  of  a  reversion  bargains 
and  sells  it  to  the  bargainee  and  his 
heirs,  nothing  passes  but  an  estate 
descendible  for  the  life  of  tenant  in 
tail.  260,261 

Tenant  in  tail  of  a  reversion  bargains 
and  sells  it  to  the  bargainee  and  his 
heirs,  and  afterwards  levies  a  fine  to 
a  stranger,  the  estate-tail  is  barred 
and  extinguished.  261 


407 


THE  TABLE  OF  THE  PRINCIPAL  MATTERS. 


TIME,  vide  Traverse. 

In  real  and  mixt  actions  the  time  is 
never  inserted.  286 

TESTAMENT,  vide  Demise. 

TITHES,  vide  Custom,  Modus 
DECiMANDi,  Prescription. 

Action  upon  the  statute  2  Edw.  6.  c.  13. 

of  tithes,  is  not  within  the  statute 

21  Jac.  1.  c  16.  of  limitations.  38 
If  one  cut  wood  for  fencing  his  own 

com,  he  shall  not  pay  tithes  for  it 

142 
Where  a  prescription  in  a  turn  decimando 

for  a  thing  certain,  b  good.         Ibid, 

TRADE,  vide  London,  Stat  7  Ric.  2. 
c.  4.     Stat  5  Eliz.  c.  4.        « 

At  common  law  it  was  lawful  for  a  man 
to  use  what  trade  he  would,  without 
being  an  apprentice  to  it  312 

Some  cities  and  boroughs  claim  a  liberty 
of  excluding  foreigners  from  buying 
and  selling  merchandizes  within  such 
city  or  borough.  Ibid^ 

TRAVERSE. 
Vide  Pleadings,  Replication. 

The  defendant  traversed  the  day,  where 
it  was  not  material,  yet  the  plea  al- 
lowed. 14  » 

Where  a  traverse  may  be  taken  after  a 
traverse,  or  not  21,  22,  23 

What  shall  be  said  a  traverse.      21,  22 

A  matter  sufficiently  confessed  and 
avoided  shall  not  be  traversed.  22, 

23 

Where  the  plaintiff  counts  of  a  demise, 
and  the  defendant  pleads  another  dif- 
ferent demise,  the  defendant  ought 
to  traverse  the  demise  alleged  in  the 
count  207. 209 

Where  the  plaintiff  claims  common  in 
six  acres,  and  the  defendant  shews 
that  the  plaintiff  had  common  in  40 
acres,  he  ought  to  traverse  the  com- 
mon in  six  acres  only.  207 

Where  the  surplusage  which  is  men- 
tioned in  the  defendant's  plea,  and 
not  supposed  by  the  declaration,  shall 
be  traversed  by  the  plaintiff,  or  not 

207,  208,  209 


Where  the  traverae  ought  to  come  on 
the  plaintiff's  part,  or  on  the  defend- 
ant's. 207,  208,  209 

In  debt  for  rent  of  three  chambers  let 
by  the  plaintiff,  the  defendant  pleads 
a  demise  of  three  chambers  and  a 
dining-room,  and  an  entry  by  the 
plaintiff  into  the  dining-room,  and 
prayed  judgment;  he  ought  to  tra- 
verse the  demise  of  the  three  cham- 
bers only.  207. 209 

In  this  case  the  plaintiff  ought  to  main- 
tain his  lease,  as  he  has  declared ;  for 
if  he  traverse  the  entry  into  the 
dining-room,  It  will  be  a  departure 
from  his  declaration.  209 

In  an  action  upon  the  case  for  a  recom- 
pence  for  service  performed,  the  de- 
fendant's plea  bad,  because  by  h\s 
plea  and  traverse  he  had  put  only 
part  of  the  time  of  the  service  in 
issue.  268, 269 

Where  the  precise  traverse  of  the  in- 
tire  time  makes  the  plea  bad.        269 

The  defendant  confesses  and  justifies 
the  fact,  and  yet  adds  a  traverse  that 
he  has  done  it  otherwise  or  in  other 
manner  than  as  aforesaid ;  quartf  If 
it  be  a  good  traverse  ?  312 

Where  in  pleading  to  an  indictment  the 
traverse  ought  to  go  distribudvely  to 
every  part  of  the  time  mentioned  in 
the  indictment  Jbid, 

TRESPASS,  vide  Pleadings. 

Trespass  lies  for  killing  a  mastiff.  84, 85 
That  the  mastiff  did  run  violently  in  and 
upon  a  certain  dog  of  the  defendant 
and  did  bite  him ;  no  justification  for 
killing  him.  Ibid. 

If  the  plaintiff  lay  the  trespass  at  C,  and 
the  defendant's  justificatioiT  is  not 
local,  but  transitory,  the  defendant 
ought  to  justify  in  the  same  place 
where  the  plaintiff  has  declared.     85 

TRIAL. 

Trial  of  an  issue,  alien  artificer,  or  not 
shall  be  where  the  writ  was  brought. 

8 

Where,  after  demurrer  to  the  defend- 
ant's plea,  and  alignment  thereon,  a 
trial  was  directed  to  try  the  truth  of 
the  plea.  353 
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V. 


VARIANCE. 

Where  notwithstanding  three  variances 
between  the  bond  recited  in  the  con- 
dition of  a  counterbond,  and  the  bond 
in  the  replication  upon  which  the 
breach  was  assigned,  namely,  in  the 
day  of  the  making,  in  the  sum  to  be 
paid,  and  in  the  day  of  payment,  judg- 
ment for  the  plaintiff.  118,  119 

VERDICT,  vide  Jeofails. 

Where  judgment  shall  be  arrested  for 
the  uncertainty  of  the  verdict.    154, 

155 
What  defects  are  aided  after  verdict. 

227,228 
The  plaintiff  shaU  not  have  judgment 
upon  a  verdict  which  falsifies  the  de- 
claration. 230 

VENUE. 

The  want  of  a  venue  is  aided  after  ver- 
dict by  the  statute  16  &  17  Car.  2. 
c.  8.  229 

Where,  when  the  venue  is  laid  for  the 
first  matter  in  the»  count,  all  the 
matter  which  follows  refers  to  the 
said  venue.  Ibid. 

Where,  when  the  action  is  laid  in  one 
place,  and  the  justification  in  another 


place,  the  venue  shall  be  from  the 
place  where  the  defendant  justifies. 

247 

USURY. 

A  bond  which  was  good  when  made, 
will  not  be  void  by  the  statute  of 
usury,  by  reason  of  an  usurious  con- 
tract after  the  making  of  the  bond. 

295 

w. 

WALES. 

The  court  of  K.  B.  takes  judicial  no- 
tice of  the  process  of  the  great  ses- 
sions in  Wcdesy  and  of  the  customs 
in  Wales,  74 

WILL,  vide  Deviss- 

WRIT,  vide  Abatement,  Jeofails. 

The  original  writ  in  ejectment  is  an  at- 
tachment, OT  pone  per  vadios  et  salvos 
plegiosy  and  not  a  summons.  317 

A  vitious  original  is  not  aided  by  any 
of  the  statutes  of  jeofaib.  Ibid. 

If  there  be  a  vitious  original  upon  the 
file,  the  court  will  not  intend  any 
other  good  original,  unless  the  plain- 
tiff shews  it  318 
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